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of      a      foreign      judgment     of 
divorce.                               259,  270 
Domicil :  animus  manendi.             460 
burden  of  proof.                          460 
corporations.                         735,  74i 
residence  as  distinguished  from. 

461 
residence   as    an    inference   of   in- 
tention. 460 
Foreign  law :  effect  upon  real  prop- 
erty of  foreign  law  coming  into 
operation   upon   a   decree  of  di- 
vorce.                                 259,  270 
International  law : 
effect  of  treaties.  55 
procedure.  54 
Lex  loci:  where  presumed  when  not 
pleaded.                                       270 
Marriage : 
annulment.                                      747 


international  law.  4^,  49 

Real    property:    personal    obligation 

imposed  by  foreign  law.  259,  270 

Situs:     Lex    sitae    in     immovables ; 

modem  divergences.         259,  270 

Statutory     rights:     localization     of 

actions.  740 

Taxation :   extraterritorial  collection. 

60,  75 
CONSPIRACY. 
Combination  in  restraint  of  trade: 
different   forms   of.  223 

when  valid.  229 

CONSTITUTIONAL     LAW. 

Automobiles:    requirement   of   name 
and  address,  in  case  of  injury. 
731.  741 
British     constitution:     relation     of 
Parliament    Act.  32 

Conflict  of  laws:  localization  of  ac- 
tions. 740 
Class  legislation.                      732,  740 
Comity    among    States :    localization 
of  right  of  action.  740 
Corporations    engaged    in    interstate 
commerce :    state    control    over, 
see  also  Corporations.             271 
Contract :  right  to  inviolability  of. 

461 
Cruel     and     unusual     punishments: 
sterilization  of  criminals.  642 

Due   process  of   law : 
administration      ofl&cer's      judicial 
actions.  462 

property,    taking   of,    requiring   li- 
censes as.  75 
right  to  contract  as  protected  by 
clause.                                          461 
statutory  creation  of  liability.     461 
taxation :  progressive  income  taxa- 
tion.                                    443,  463 
impartial  jury.                       163,  170 
Eighth   Amendment :   cruel   and    un- 
usual punishments.                    642 
England.                                           673 
Relation  of  bill  of  rights  and  petition 
of  right.                                        33 
Equal  protection   of  law : 
denial  of  privilege.               737,  740 
discrimination  against  aliens. 

737.   740 
exclusion   from  liquor  trade. 

737.   740 
police  power.  737,  740 

progressive   income  taxation. 

r^-r ..    *         .  H3'  463 

Fifth  Amendment:  tax  exemption  as 
property.  724,   740 

Fourteenth  Amendment :  adminis- 
trative officer's  judicial  func- 
tions. 462 
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stare  decisis.  603 

tax  exemption  as  property.  724,  740 
Full  faith  and  credit:  lis  pendens. 

361.  375 
Impairing    the     obligation     of    con- 
tracts :  quasi-contracts.  272 
Imprisonment    for    debt:    committal 
on   failure   to   pay   alimony. 

638,  545 

Interstate     carriers :     regulation     by 

Congress  of  interstate  business. 

Interstate     Commerce :     see     Inter- 
state Commerce.  174 
Employers  Liability  Act.     252,  272 
state    regulation    of   water    rights. 

367 
Interstate    railroads:    regulation    of 
interstate  business.  321 

Legislative  power:  power  to  punish 
for  contempt.  462 

Property : 
5th  and  14th  amendments.  724,  740 
taking  of.  165,  170 

Right  of  State  to  localize  action:  ex- 
territorial effect  of  legislation.  740 
Right  to  bear  arms, 
licenses :    statute    requiring.  75 

history  of.  75 

Right  to  contract :  prohibition  of  em- 
ployment of  aliens  on  public 
works.  272 

Self-incrimination :  statute  compell- 
ing automobile  driver  to  give 
name  and  address.  731,  741 

Separation    of    powers :    administra- 
tive officer's  judicial  powers.  462 
Sherman  Act: 

application  to  patents.  //j 

Stare   decisis:    application    to    Four- 
teenth   Amendment.  60s 
Taxation :  see  Taxation.       443,  463 
Weapons :    barbarous,    right   to   pro- 
hibit use  of.  75 

CONTEMPT. 

Constructive :  power  of  court  to  ini- 
tiate proceedings.  555 

Failure  to  pay  alimony,  imprison- 
ment for  debt.  638,  645 

Newspaper  publications.  555 

Power  to  punish :  administrative 
officers.  462 

CONTRACTS. 

Agreements  between  individuals  to 
restrain   trade.  224 

Alimony :  character  as  debt.  638,  645 

Arbitration:    ouster    of    jurisdiction. 

163,  170 

Burden  of  loss:  specifically  en- 
forceable contract.  257,  282 


Combination  distinguished  from  con- 
tract. 227 

Conditions:  failure  to  pay  instal- 
ment. 167 

Defenses :  performance  by  volunteer. 

556 

Employment:  hiring  at  will.  562 

Hiring  at  will :  when  interpreted  as. 

562 

Illegal :    accounting   of   proceeds   of. 

84 
Indemnity     contracts :     specific     per- 
formance. 555 
Instalments :   failure  to  pay :  of  pur- 
chase   price.  167 
Insurance :  divisibility  of  contract. 

65,  80 
Moral     consideration :     debt    barred 
by  composition  with  creditors. 

458 

Monopolies:  objections  to.  109 

Offer    and     acceptance :     acceptance 

without  knowledge  of  offer.  64.3 

Option :   equitable   conversion   under. 

155.  1.81 
Partial  restraint  of  trade:  good  will. 

643 
Performance :    right   to    recover    for 
performance  by  a  volunteer.  556 
Restraint    on    trade :    contracts    be- 
tween buyer  and  seller.  132 
good  will.                                       643 
monopolies.                                     106 
public  policy.                                  121 
unreasonable.                                  126 
Subscription  papers :  consideration. 

556 
Taxes:  nature.  60,  75 

CORPORATIONS. 

Assets :  unpaid  stock  subscription  as. 

168 
Bonds:  distinguished  from  stock. 

368 
By-laws:    constructive  notice   of. 

274 
Charters : 
effect  abroad  of  limitation  in. 

263,  274 
private  compared  with  municipal. 

.   83 
Compromise    of    stock    subscription : 
effect  on  creditors.  76 

Conflict   of   laws :    stockholder's   lia- 
bilities. 450,  463 
Contracts  for  personal  services :  ef- 
fect of  appointment  of  receiver. 

463 
Creditors : 
relation   to    stockholders   who    are 
liable.  450,  463 

right   to   sue    stockholders    for   re- 
leased stock  subscription.  76 
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right  to  unpaid  stock  subscription. 

i68 
special  statutory  liability  to.        i68 
Debts:    stockholders    liability    for. 

i68 
Devise :  validity.  754 

Directors:   duty   to   notify  of   meet- 

.  '".S:^-  75 

liability  to  investors  in  deceit. 

responsibility  of,  individual.        169 
secret  profits.  644 

Dissolution  : 
eflFect  outside   domicile.       262,  274 
foreign  corporation.  263,  274 

statutes  continuing  existence  after. 
263,  274 
Dividends:    liability   of   directors    to 
investors    for    unlawful    declara- 
tion of.  167 
Domicile:  taxation.                   735,  741 
Entity  theory:  corporate:  eflFect  of. 

263,  274 
Entity,  concept:  equity  and  law. 

497 
release  of  stock  subscriptions.  76 
title  to  real  property.  516 

when  disregarded.  496 

whereone  stockholder.  51s 

Estoppel : 
de  facto  corporation.  273 

defective  organization.  273 

Foreign :  compliance  with  conditions 
after  commencing  suit.  Statute 
of  Limitations.  276 

conditions  imposed  on  doing  busi- 
ness. 271 
conditions  on  right  to  sue  in  state 
courts.  271 
dissolution.  263,  274 
extent  of  powers  of.  263,  274 
interstate  commerce.  271 
laws  of  domicile :  eflFect  of. 

263,  274 
power  to  do  business.  263,  274 

power  to  sue :  non  compliance  with 
state  statute.  271 

re-incorporation.  263,  274 

state  control  over.  271 

what  constitutes  doing  business  in 
a   state.  263,  274 

state  courts :  right  to  sue  in.      271 
Franchise :  taxation  of.  564 

Implied   powers:    power   to   disfran- 
chise members.  275 
Incorporation : 
de  facto  corporation.                    273 
what    constitutes    incorporation    in 
another  State.                     263,  274 
Inspection  of  corporate  books: 
mandamus.                                       274 
motive  of  petitioner.                      274 


Insolvency:    power  to  prefer    credi- 
itors.  81 

Liability:  issue  of  negotiable  instru- 
ments by  officers.  274 
Liability  of  stockholder: 
beyond  that  of  corporation.       741 
stock  subscriptions.  76 
Mutual   benefit  associations :   liability 
of  insured  for  assessments.    278 
Liability  of  stockholder ;  primary.    741 
Negotiable  instruments :  implied  pow- 
ers of  officers  to  issue.            274 
Notice,  when  implied :  by-laws.      274 
Private :   difference   in   powers   from 
municipal,  reasons  for.               83 
Prospectus :    what    constitutes :    sup- 
pression of  truth.                      735 
Quo  Warranto: 
judgment  of  fine.                 548,  555 
nature  of  proceeding.          548,  555 
Receiver : 
appointment   of.    as    aflFecting   con- 
tracts for  personal  service.      463 
right  to  sue  in  foreign  jurisdiction. 

557 
Release  of  stock  subscription :  eflFect 
on  creditors.  76 

Receiver:  appointment  of,  as  aflFect- 
ing controls.  466 
Societies  and  clubs :  power  of  courts 
to  review  expulsion  of  members. 

Mock  :  preferences  m.  368 

Stock    subscriptions:    rescission    for 

fraud.  463 

State     of     incorporation :     existence 

outside  of.  263,  274 

Stockholders : 

agreement  to  repay.  368 

distinguished  from  bondholders. 

368 
guaranty  of  fixed  interest.  .^ 

Liability : 

for  ultra  vires  act.  168 

at  common  law,  for  debts  of  cor- 
poration. 168 
creditor's  remedies.  636,  645 
for  unpaid  stock  subscription.  168 
recovery  in  foreign  jurisdiction. 

557 
release  of  stock  subscription.       76 
individual    liability :    statute    abol- 
ishing,   as    impairing   the   obliga- 
tion of  contracts.  272 
liabilitv:   statutorv  to  creditors. 

168 
priority  over  creditors.  ,368 

relation  to  corporate  creditors. 

450,  463 
Trust  fund  theory :  release  of  stock 
subscription.  76 

Ultra  vires  act: 
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contracts :  when  ultra  vires  avail- 
able as  defense.  273 
liability  of  stockholders  for.       168 
remedy  in  quasi-contract   for   ille- 
gal loan.  83 
Unpaid     subscriptions:     release     by 
corporation.  76 
COURTS. 
Commerce :  French.                          145 
Common  law : 

influences  affecting.  659 

Development :  continental.  5 

effect  of  changes  in  Parliament. 

13,  25,  26 
effect  of  representative  assemblies 
in  Europe.  5,  6,  li 

England:  the  continent.  8,  12 

hostility  of  lawyers  to  assemblies 
in  Europe.  7,  11 

independence    from     royal    super- 
vision. 24 
powers  of   Parliament  as  a  court. 

18 
relations  of  justices  of  the   peace 
to  Parliament.  22,  23 

relations     of    lawyers    to     Parlia- 
ment. 14,  15,  20 
Federal :    administrative    officer,    ac- 
tion in  aid  of.  462 
Martial  law:  jurisdiction  not  ousted. 

534 
Procedure  :  reform  of.  740 

Political  functions.  2g,  30 

Sentence :  power  to  control.  543,  558 
State   courts :   administrative   officer, 
action  in  aid  of.  462 

COVENANTS. 

Restrictive:   change   in   character   of 
neighborhood.  158,  170 

Rights  of  grantees  inter  se. 

158,  170 
Warranty :  covenant  of :  as  negativ- 
ing reservation  of  easement.    464 
CRIMINAL   LAW. 
Concealed  weapons:  validity  of  stat- 
ute against  carrying.  75 
Conspiracy : 
crime    made    impossible    by    con- 
spirators, yj 
federal  statutes.  yy 
jurisdiction  of.                               743 
to  conceal   goods    from  trustee  in 
bankruptcy.  yy 
uncompleted  crime.                          yy 
Discharge  of  jury:  failure  to  agree. 

368 
Jurisdiction : 
as  test  of  waiver  of  rights  by  de- 
fendant. 163,  170 
statute    an^     ordinance     co-exten- 
sive. 469 


Larceny:   wife's   larceny   from   hus- 
band. 560 
Murder:  duress.  558 
Penal  statutes :  construction  of.      yy 
Pardon:    effect   on   status   of   crim- 
inals.                                     70,  86 
Sentence :   power   of   court   to   con- 
trol ;    subsequent    committal. 

543,  558 
Statutes :   declaring  life  convict  civ- 
illy dead.  70,  86 
Trial:  absence  of  judge.          163,  170 
jury:  de  facto.                      163,  170 
presence  of  defendant,  waiver  of 
right.                                    163,  170 
right  to  impartial  jury.        163,  170 
verdict.  740 
verdict :  right  of  judge  to  refuse. 

744 
waiver  of  rights  by  defendant. 

163,  170 
verdict:  presence  of  judge. 

163,  170 
DAMAGES. 
Compensatory : 
accession.  67,  85 

mental    suffering   causing  physical 
injury.  752 

Conversion : 

highest  intermediate  value.       yy 
Stock : 

damages,  three  rules  of.  522 

Division :    common    law    action    for 
marine  collision.  84 

Evidence : 
former    practice    of    physician    or 
lawyer.  276 

loss   of   profits   in   personally  con- 
ducted business.  276 
Mental  suffering : 
recoverable    when    expelled    from 
public  place.  78 
resulting  physical   injuries.          752 
Negligence:    admiralty    rule    applied 
in  common  law  action.              84 
Replacement :  as  duty.                     sig 
Sales :  non-acceptance.                      650 

DEEDS. 
Alteration :  burden  of  proof.  558 

Consideration;     parol     evidence     to 
vary.  _  371 

Construction :  grant  to  an  estate.  472 
Delivery:  escrow:  effect  on  title.   374 
Parol  evidence:  reservation  of  grow- 
ing crops.  456,  465 
restrictive  agreements :  persons  en- 
titled to  enforce.  158,  170 
DESCENT    &    DISTRIBUTION. 
Descent :  breaking  descent.     625,  645 

DIVORCE. 

Alimony : 
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assignment  of.  638,  645 

character  of.  638,  645 

imprisonment    for    failure   to    pay. 
638,  645 
independent  suit  for.  638,  645 

provable  in  bankruptcy.      638,  645 
Condonation :  effect  of,  on  statutory 
period  of  desertion.  79 

Conflict  of  laws:  jurisdiction  of  wife 
need  not  follow  the  husband.    5/ 
Decree :  personal  obligation  imposed 
in  virtue  of  a  foreign  judgment 
of  divorce.  259,  270 

Desertion :  revival  of,  after  condona- 
tion. 79 
International  law : 
effect  of  Hague  Convention.        51 
jurisdictional   tests:    domicile    and 
nationality.                                    57 
Limited  separation :  res  adjudicata. 

369 
Reconciliation :  effect  on  liability  for 

wife's  counsel  fees.  173 

Revival  of  condoned  offence :   effect 

of  redesertion.  79 

EASEMENTS. 

Customary  rights :  see  Re.\l  Prop- 
erty. 69,  85 

Implication,    creation    by :  effect    of 

warranty  deed.  464 

Reservation :      effect     of  warranty 

deed.  464 

Right  to  take  water.  744 

Taxation  of,  situs.  378 

EMINENT  DOMAIN. 

Authority :  strict  construction  of.    80 

Delegation  :  executive  officers.  80 

Extent  of  power:  land  already  in 
public  use.  80 

General  benefits :  set-off  against  to 
land  not  taken.  79 

Legislature:  custodian  of  the  power. 

80 

Public  use :  condemnation  of  prop- 
erty  already   devoted  to.  80 

Taking:  increased  use  of  tracks  as 
constituting.  165,  170 

EQUITY. 

Accounting :  illegal  partnership.       84 

Assignment :  possibilitv*  of  inheri- 
tance. '  745 

Bill  to  set  aside  fraudulent  convey- 
ance :  review  of  previous  de- 
cree. 370 

Bona  fide  purchasers :  purchasers 
pendente  lite.  361,  375 

Clean  hands :  effect  of  plaintiff's  con- 
duct on  right  to  enforce  re- 
strictive agreements.         158,  170 

Contracts :   specific  performances  of. 

257,  282 


Contribution  among  stockholders. 

636,  645 
Covenants :    restrictive :    persons    en- 
titled to  enforce.  158,   170 
Equitable   conversion : 
Contracts  for  the  sale  of  land. 

155.  181 
option :   contracts   of.  155,  181 

Equitable    interest:    bona    Ude    pur- 
chaser of.  156,  182 
Equitable  title:  breaking  descent  by 
merger  of.                          625,  645 
Injunction:  right  in  corporate  name. 

745 

Insolvency:  rights  of  secured  credi- 
tors under  an  assignment  for 
creditors.  255,  277 

Interpleader:  independent  liability. 

152,  170,  176 

Laches:  defence  to  rescission  of 
stock  subscription.  463 

Multiplicity  of  suits ;  injunction.    370 

Priority  of  equities :  effect  of  no- 
tice to  trustee.  379 

Privacy:  jurisdiction.  102 

Reformation  of  written  instruments: 
specific  performance :  statute  of 
frauds.  645 

Specific  performances :  refused  for 
laches   and   hardship.  753 

Stipulation  for  discontinuance :  en- 
forcement. 746 

Subrogation :  contribution  among 
sureties.  87 

EVIDENCE. 

Admissions :  offers  to  sell  as,  against 
the  owner.  27^ 

Character:  admissibility  of  specific 
acts  in  defamation.  171 

Cumulative:    admissions    not    objec- 
tionable as.  281 
Custom : 
admissibility  of,   to  show   careful- 
ness. 559 
to    show   negligence.  559 
probative  force  of.  559 
Deed :  mortgagor  to  mortgagee.    371 
Impeachment     of     witness :     former 
trial.                                             182 
Legislative   records : 
conclusiveness  of.                          559 
conclusiveness  of  enrolled  bill.  559 
Libel  and   slander: 
malice,   abandoned  plea  of   justifi- 
cation. 171 
specific  acts  of  misconduct.  171 
offers  to  purchase :  admissibility  to 
show  value.                                372 
parol    evidence :    consideration    of 
deeds.                                           371 
Parol :  deed  proved  a  mortgage.    371 
Parol  evidence :                                747 
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reservation  of  growing  crops. 

456,  465 
rule:    latent    and    patent    ambigui- 
ties. 472 
Pleadings:  abandoned  plea  of  justifi- 
cation as  evidence  of  malice.    171 
Presumption : 
foreign  laws.                                 270 
legislative    records,   conclusive   of. 

559 

Public    records :    conclusiveness    of 

legislative  records.  559 

Res  inter  alios  acta: 

offers  to  purchase.  372 

offers  to  sell.  372 

Res  judicata:  injuries  to  person  and 

property.  261,  278 

Statute  of  Frauds: 

escrow  deed.  565 

oral  evidence  to  connect  writings. 

Statutory  construction :  admissibility 

of  evidence.  181 

Value:  offers  to  sell  and  purchases 

as  indicating.  372 

Witness : 

former  trial.  182 

impeachment    of    one's    own    wit- 
ness. 45a.  465 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

Accounts :   chargeable   with   recovery 
of  specific  legacy.  372 

Assets:    duty    of    administrator    to 
gather.  372 

Executor:  duties.  372 

Legacy :  duty  to  discharge.  372 

Pledge:    specific    legacy    redeemable 
by  estate.  372 

Relation    toward    creditors:    Unma- 
tured claims.  172 
Specific  legacy : 
assent  to.                                         2)7^ 
recovery  from  adverse  claimant. 

372 
vesting  of  title  to.  7^7^ 

FEDERAL  PRACTICE. 

Removal  of  causes : 

fraudulent  joinder.  359,  373 

honest  mistake  of  fact.        359,  Z72> 

FIXTURES. 

Annexation :    intention    an    essential 
element.  646 


FRANCHISES. 

Taxation :  corporate  franchise. 

FRAUD. 

See  Mortgages. 


564 


FUTURE  ESTATES. 

Gifts  to  classes :  "next  of  kin" :  when 
ascertained.  172 

Remainders : 
alienability   of   vested    remainders. 

172 

vested  under  N.Y.  Statute.        172 

contingent :    limitation    to    unborn 

child  of  unborn  child.  I99 

contingent : 

nature  of  at  common  law.  724,751 

taxation  of.  724,  751 

vested    remainders :    alienability    in 

New  York.  172 

GARNISHMENT. 

Property    subject    to    foreign    judg- 
ment. 465 
GIFTS. 

Causa  mortis:  nature  of.  746 

GOVERNMENT. 

France : 
code  of  commerce.  I47 

courts  of  commerce.  I45 

Parliament.  673 

House  of  Commons :  power  vested 
in  Speaker.  i<5,  37 

House  of  Lords :  future  duties. 

41,  42 
finances.  3^ 

relation   of   House.  37 

sessions.  J5.  J9 

GUARANTY. 

See  Suretyship  and  Guaranty. 

HABEAS  CORPUS. 

Jurisdiction    to    sentence    after    plea 
of  guilty.  373 

HIGHWAYS. 

Abutting  owner: 

civil  liability  for  neglect  to  com- 
ply  with    ordinance.  748 

liability  for  injury  caused  by  ob- 
struction. 748 

municipal  corporations:  duty  to 
keep   in   safe   conditions.         748 

HUSBAND    AND    WIFE. 

Curtesy:  civil  death,  effect  on.  70,  86 

Husband's     right     of     survivorship: 

deprivation  by  wife's  will.  746 

Jurisdiction — over      wife,      following 

husband.  $1 

Larceny:  husband's  goods  by  wife. 

560 
Separate    maintenance :    liability    of 

husband  to  wife's  counsel   after 

reconciliation.  i73 

Torts   of   husband :    right    of   action 

by  wife.  560 
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Support :  as  origin  of  alimony. 

638.  645 
Trusts :    conveyance    by    husband   to 
wife  without  consideration.    567 
Wife :  liability  of  husband  for  slan- 
der by  wife.  277 
liability   of   husband    for   torts    of 
wife.                                             277 
INJUNCTIONS. 
Patents :  contributory  infringement. 

564 
Restrictive  agreements:   persons   en- 
titled to  enforce.  158,  170 

INSOLVENCY. 

Assignment    for   creditors :    rights   of 
secured  creditors.  355,  277 

INSURANCE- 

Agency :  ratification  of  contract. 

454.  458 
Agents :  authority  to  waive.  140 

Applications.  136 

Beneficiary : 
death  of,  before  insured.    551,  561 
nature  of  interest.  551,  561 

Change  of  interest : 
deed  in  escrow.  374 

specific   enforceability   of   contract 
to  sell.  374 

Conditions  in  policy:  void  mean- 
ing. 619 
Election  of  insured :  necessary  to 
complete  forfeiture.  619 
Evidence :  parol.  134 
Fire  insurance  :  policy :  conditions. 

138 
Fire :  waiver.  134 

Fire    insurance:    waiver:    stipulation 
forbidding  additional  insurance. 
135,  13S,  140 
Forfeiture :  waiver.  278 

Forfeiture  by  suicide :  waiver  of  stat- 
utory provisions.  65,  81 
Forfeiture  of  policy:  election  of  in- 
sured   required.  619 
"inventory  and  iron  safe"  clause. 

65,  81 
liability  of  insured  for  premium. 

278 
Guaranty  insurance : 
applicability     of      suret>-ship      de- 
fences. 448,  472 
compared  with  suretyship.  448,  472  j 
Interest :  definition  of.  374  j 
Mutual :  waiver  by  agent.  747  \ 
Mutual  benefit  associations :  j 
distribution    of    reserve    fimd    on ' 
insolvency.                                      81 1 
nature  of  member's  interest. 

551.  561 
power    to    create    trust    fund    for 
beneficiaries.  81 1 


j  Policy : 

I     chjuige,     in    without    consent    of 
I         beneficiary.  551,  561 
reformation.  143 
Suicide    of    insured:    effect  of    sta- 
tute on  right  to  waive,  81 
j  Waiver :  parole.  1^4 

INTERNATIONAL  LAW. 

Application    of    foreign    laws:    Con- 
tinental     and      Anglo-American 

rol«s-  53,  55 

Continental :  historical  development. 

44,  45 

Divorce:  jurisdictional  requisites  and 

effect  in   .America,   England  and 

Europe.  50,  51 

Enemy :  legal  rights  of.  535 

Private : 

attempt  at  uniformity  of  marriage 

law.  48,  49 

demand   for  reciprocity  by  courts 

of  U.   S.  47 

England    and    America    contrasted 

with   Europe.  44 

relation  of  comity  and  justice. 

44,  46,  47 
Procedure:   Continental  and  Anglo- 
American.  S3 
Treaties.  ^s 

INTERSTATE  COMMERCE, 
Carriers : 
Employers   Liability  Act   253,  272 
law    governing    liability    in    inter- 
state contracts  of  aflPreightment. 

366 
Conflict   of  Laws — see  Conpuci   of 
Laws.  366 

Conflict   of   state  and   federal   regu- 
lation. 374 
Corporations :   right  to  sue   in  state 
courts:  see  also  Cobposations. 

271 
Employers    Liability    Act:    constitu- 
tionality of.  25a,  272 
Federal  regulation :  incidental  of  in- 
trastate commerce.  174 
Interstate  carriers.                    174,  j-?/ 
Local  business  of  interstate  corpora- 
tions.                                           321 
Garnishment   by   state   court:   valid- 
ity.                                               561 
Regulation  of:  powers  of  Congress. 

174 
Restraint  of  trade.  97 

State     regulation:     long     and    short 
haul.  3^1 

Rate  regulation :  separation  of  inter- 
state and  intrastate  commerce. 

3^r 

State  regulation :   intrastate  business 

of  interstate  carriers.  3^1 
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Subjects  of:  water  power.  367 

JUDGES. 
Disqualification :    relationship  to    in- 
terested party.  647 

JUDGMENTS. 

Classification :   when      regarded      as 

debts  contracted.  651 

Collateral       attack:       jurisdictional 

grounds.  465 

Erroneous:  liability  for  acts  done  in 

reliance   upon.  375 

Execution  of:  stayed  to  await  result 

of  attachment  proceedings.      465 

Foreclosure:  merger  of  mortgage. 

468 
Foreign:  garnishment  of.  465 

Limitations:    Statute    of:    effect    on 
mortgage.  468 

Merger  of  principal  obligation :  mort- 
gage. 468 
Res  ad  judicata: 
bill   to   set   aside    fraudulent   con- 
veyance. 320 
effect  of  judgment  on  demurrer. 

466 
injuries  to  person  and  property. 

261,  278 
Reversal :  restitution  by  appellee.   375 

JURISDICTION. 

Consent:  attempting  to  confer  by. 

163,  170 
Conspiracy:  overt  act.  743 

Foreign :    corporate    receiver's    right 
to  sue  in.  557 

Martial  law:  private  citizens.        529 
Objection :  waiver  of,  by  appearance. 

281 
State  courts:   federal  employers  lia- 
bility act.  252,  272 
JURISPRUDENCE. 
Anarchism :    contrasted   with    social- 
ism. 491 
Common  law: 
adaptability.                                    494 
influences  affecting.                       659 
characteristics     derived :     German 
tribes.  I94 
conflict  with  religious  opinion.    493 
dangers  to  its  supremacy. 

481,  484,  487 
defects.  301 

development.  291 

individualist  or  socialist.  492 

prejudice  against  in  American  col- 
onies. 494 
Complaints   against  the   law:   causes 
of  class  grievances.                  488 
German.                                            301 
Legal  ethics : 

England.  487 


United  States.  487 

Litigation :  remedies  for  lessening. 

487 
Parliament:  reform  of.  673 

Social  and  economic  changes:  effect 

on   law.  493 

Socialism :   not   lawless.  49^ 

Statutes  :  dissatisfaction  with.        489 
Supremacy    of    the    law:    mediaeval 

conception  modernized.  31 

JURY. 

Incompetency  of  juror:  waiver.    561 

Right  of  trial  by: 
common  law  jury.  163,  170 

impartial  jury.  163,  170 

LABOR  UNIONS. 

Combination : 
as  restraint  on  trade.  243 

motive  as  affecting  legality.        591 
Definition :  at  common  law.  589 

Injunctions:   English  rule.  595 

Interference    with    business    or    em- 
ployment: English  legislation. 

600 
Legality:    compulsory    strike    clause. 

590 
Liability : 
for  torts  of  its  agents.  598 

illegality  of  combination.  592 

LANDLORD   AND  TENANT. 

Carriers:  liability  of  lessor  for  torts 
of  lessee.  554 

Possession  of  tenant :  notice  of  land- 
lord's title,  as.  549.  568 

Tenancy    at   will:    see   Vendor   and 
Purchaser. 
LIBEL   AND    SLANDER. 

Ambiguous  word:  construction.      174 

Evidence:    specific    acts    of    miscon- 
duct. 171 

Husband  and  wife:  liability  of  hus- 
band for  slander  by  wife.         277 

Intent  to  defame :  as  element  of  tort. 

.  ^74 

IVralice:  abandoned  plea  of  justifica- 
tion as  evidence.  171 

LIENS. 

See    Carriers. 
Carrier's :   fare  of  passenger's  child. 

269 
Priority :  insolvency  of  obligor. 

255.  277 
Vendor  and  purchaser:  see  Vendor 

and  Purchaser. 

Warehouseman's :     acquisition     after 

transfer  of  title.  654 

LIMITATION  OF  ACTIONS. 

Removal  of  bar:  acknowledgment  of 

debt.  467 


INDEX   OF  SUBJECTS. 


xvu 


Usury:  accrual  of  right  of  action, 
against   national   bank.    358,  380 

LIS  PENDENS. 
Action  relating  to  land:  purchase  in 
another  county.  82 

LITERARY    PROPERTY. 

Ownership  of  letter: 
right  to  publication.  375 

right  to  transfer.  375 

LUNATICS. 
Liability  for  torts:  employee  of  car- 
rier. 652 

MANDAMUS. 

Anticipated    breach    of    duty :    com- 
mencement of  action.  175 
Corporations:  inspection  of  corpora- 
tion books;  motive  of  petitioner. 

274 
MALICIOUS  PROSECUTION. 
Advice  of  counsel :  as  defense.  175 
Defenses  :  advice  of  counsel.  175 

Termination  of  prosecution  omis- 
sion of  specifications  of  negli- 
gence. 278 

MARRIAGE. 

AnnuUment :  conflict  of  laws.        747 
Competency    of    parties :    conflict   of 

laws. 
Status:   international   law.  48 

MARTIAL  LAW. 

England.  536 

jurisdiction:  over  private  citizens. 

Time  of  peace.  529 

Time    of    war :    distinguished    from 

time  of  peace.  535 

MASTER  AND  SERVANT. 
Assumption  of  risk :  basis  of. 

629,  647 
breach  of  statutory  duty, 
knowledge    as    an    element    of. 

629,  647 

Assumption    of    risk    prohibited    by 

statute :    effect  of   public   policy. 

734,  748 
Civil  liability  of  master.  734,  748 
Contract :  hiring  at  will.  562 

Fellow     servants:      imputed     negli- 
gence. 541,  564 
Penal    statute:    evidence    of    negli- 
gence.                                 734,   748 
Statutory  liability  of  master.   734,   748 
Volunteer:  employee,  right  of,  to  en- 
gage assistant.  467 

MECHANICS   LIENS. 

Basis:  unjust  enrichment  461 
Constitutionality    of    statutes :  con- 
tract price  as  limit.  461 


Materials  not  incorporated  in  build- 
ing. 279 
MORTGAGES. 

Assignees    without    notice :    mortga- 
gibility  of  note  and  mortgage. 

.152.  176 
Assigfnees  without  notice;  rights  of. 

15a,  176 
Assignment:  notice  to  mortgagor. 

562 
Assignment  of   note   and  mortgage : 
negotiability.  152,  176 

Bar     by     limitations :     running     of 
Statute  against  foreclosure  judg- 
ment. 468 
Clog  on   right   to   redeem   mortgage 
of  a  leasehold  interest.    627,  647 
Deeds  of  trust :  foreclosure.  176 
Duress  in  procuring: 
by  the  mortgagee.                         468 
by  a  third  person.                         468 
Foreclosure : 
judgment,  as  merger.                  468 
validity  of,   under   power  of   sale. 

176 
Fraud  in  procuring:  effect  of.        468 
Insolvency:   rights  of   secured  cred- 
itors. 25s,  277 
Lien : 

duress,  effect  of.  468 

superior  to  judgment  lien.  468 

Limitations :    Statute   of :    revival   of 

mortgage  after  debt  barred.    748 

Merger:  in  foreclosure  judgment. 

468 
Nature  of :  as  cause  of  action,  com- 
bined  with   security.  468 
Negotiable    instruments   secured   by: 
effect  of.  468 
Payment :  to  mortgage  after  assign- 
ment. 562 
Power  of  sale:  effect  of,  as  a  rem- 
edy. 176 
Priority :    subsequent   mortgages :   to 
rents  and  profits.  82 
Receivership :    rights    of    mortgagees 
to  rents  collected  thereunder.    82 
Rents   and    profits :    rights   of   mort- 
gagees to,  collected  under  a  re- 
ceivership. 82 
Security:     survival     of     foreclosure 
judgment.                                    468 
Stipulations  for  collateral  advantage. 

627,  647 

MUNICIPAL  CORPORATIONS. 

Abutting  owners :   power   to   impose 
duty   to   care    for   streets.       749 
Borrowing  money :  right  of.  83 

Charters:    strict    construction.         83 
Counties :    power    to    alienate    prop- 
erty. 469 
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Debts,    right   to   contract :    compared 
with  right  to  borrow.  83 

Highways  (or)  streets:  duty  to  care 
for.  749 

Ordinance : 
power  to  impose  civil  liability  by. 

749 

validity  of,  when  co-extensive  with 

statute.  469 

Powers  :  borrowing  money.  83 

Quasi  contract :  liability  in.  83 

Streets :  damages,  non-abutting  land. 

563 
Ultra  tires  loan :  liability  for.         83 

NEGLIGENCE. 

Assumption    of    risk:    abolition    of 
rule.  252,  272 

Contributory : 
abolition  of  rule.  252,  272 

active  and   passive  negligence   dis- 
tinguished. 729,  749 
admiralty  rule  applied  in  common 
law  action.  84 
division    of    damages    in    common 
law  action.  84 
"discovered    peril" :    duty    to    dis- 
cover.                                 739,   749 
last  clear   chance.                729,   749 
statute  imposing  a  duty.               279 
"Discovered  peril" :  duty  to  defend- 
ant.                                      729,  749 
Evidence :   see  Evidence.                559 
Imputed  negligence : 
fellow  servants.                     541,  564 
joint  enterprise.                     541,  564 
nature  of  the  doctrine.        541,  564 
joint     enterprise:     imputed     negli- 
gence.                                  541,  564 
Master  and   servant:   injury  to  vol- 
unteer.                                        467 
Trespassers:  duty  toward  after  dis- 
covering of  peril.              729,  749 
Volunteer:  duty  owed  to.      729,  749 

NEGOTIABLE     INSTRUMENT. 

Checks : 

estoppel  of  maker.  177 

identit}'  of  payee.  177 

payment   by:    effect   upon    original 

obligation.  470 

Corporations :    power    of    officers    to 

issue.  274 

Dishonor,    notice    of :    discharge    of 

indorser.  470 

Holder    for   value : 

collateral  security  749 

corporate  note.  274 

Indorsement    as    collateral    security: 

effect  of  holder's  laches.  470 

Indorsement  as  conditional  payment: 

effect  of  holder's  laches.  470 

Mistake :      forged      indorsement      of 


check   forwarded  by  mail  to  an 
imposter.  177 

Payment :  effect  on  sureties,  right  of 
subrogation.  87 

Power  of  partner  to  issue.  85 

Secured  by  mortgage :  effect  of.    468 
vSecuring  mortgage:  effect  of  trans- 
fer. 562 
NUISANCE. 
Legalizing:   United   States  and  Eng- 
land.                                    165,  170 
Tracks :  increased  use  of.        165,  170 

OFFICERS. 

De  facto: 
basis  of  the  doctrine  of :      265,  275 
office    created    by    an    unconstitu- 
tional statute.  265,  275 
status  of  appointees  of.      265,  275 

Mandamus :     anticipated     breach    of 
duty.  175 

Quo  Warranto: 
judgment  of  fine.  548,  555 

nature  of  proceedings.        548,  555 

PARENT  AND  CHILD. 

Right  of  custody  of  child.  471 

PARTNERSHIP. 
Account:  rights  of  partner,  for  pro- 
ceeds of  illegal  business.  84 
Illegality    of:    account    of,    proceeds 
of.  84 
Limited : 
compliance  with  statutory  require- 
ments.                                          178 
exemption  of  special  partner  from 
personal   liability.                       178 
Marshalling  of  assets:  double  proof 
of  judgment  for  tort.              647 
Partners  agency:    effect   of   dissent. 

85 

Nature  of  a  partner's  interest : 

actions  of  tort  against  co-partner. 

546,  564 

not  a  tenancy-in-common.  546,  564 

Negotiable  paper :  power  to  issue.   85 

Partnership  relation :  not  a  restraint 

on  trade.  224 

Rights  of  partners  inter  se:     proven 

against  co-partner.  546,  564 

PATENTS. 

Conditional     licenses :     election     of 

remedies.  280 

Contracts : 

validity.  445,  471 

in  restraint  of  trade :  combination 

of  competing  patentees.  750 

Infringement:  contributory.  564 

License  restrictions :  validity. 

,       .  445.  471 

Licensee  s  rights  :  nature.       445,  471 
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Nature  of  right.  709 

Patented  articles :  contract  condition 
on  use.  712,  714 

Patentee's   right:   nature.       445,  471 
Sherman  .Act :  application  of.  713 

PERPETUITIES,  RULE 
AGAINST. 
Meaning    of :    modern    development 
of.  202 

N.     Y.     rule :    express    trusts ;    sus- 
pension of  alienation.  648 
Origin   of.  204 
Remoteness : 
doctrine  of  cy-pres.                      210 
legal  contingent  remainder.         212 
limitation    of    life    estates    in    re- 
mainder to  successive  generation. 

211 

Substituted  devisees :  N.  Y.  rule.    283 

Trusts:    construction    under    N.    Y. 

statutes.  376 

PERSONAL  PROPERTY. 

Accession : 
as   destructive   of   right  of   recap- 
tion. 67,  85 
measure  of   damages.              67,  85 

Future      interests :      assignment      of 
future  acquired  property.   728,751 

Life    insurance    beneficiary :    interest 
of.  551.  561 

Patents.  709 

Privacy  :  right  of.  693 

PHYSICIAN. 

Torts :  implied  consent  to  operation. 

751 
PLEADING  AND  PRACTICE. 

Appearance :   waiver  of  objection  to 
jurisdiction,   as.  281 

Development.  2gi 

Joint  and  several  judgments.  644 

Jurisdiction :  personal,  waiver  of  ob- 
jections. 281 

Lis  pendens: 
extraterritorial  effect.  361,  375 

personal   property.  361,  375 

phase  of  notice.  361,  375 

New  trial : 
limitation  of  single  issue.  377 

newly  discovered  evidence.  281 

Procedure:  reform  of.  740 

Quo  warranto: 
judgment  of  fine.  548,  555 

nature  of  proceeding.  548,  555 

Remedies,  election  of : 
effect  of  suit  in  equity  for  rescis- 
sion of  contract.  62,  79 
basis  of  doctrine.  62,  79 
choice  of  rights.  62,  79 
what  constitutes.  62,  79 


Res  judicata:  injuries  to  person  and 
property.  261,  278 

Special  pleading:  technicalities  of. 

387 

Statute  of  Limitations:  Continental 
and  Anglo- .American  rules.        ^3 

Trial :  ancient  methods.  2gi 

POLICE    POWER. 

Automobiles :    legislation    compelling 

name   and   address  of   driver   in 

case  of  injury.  732,  741 

Interstate    commerce :    regulation    by 

Congress  of  interstate  business. 

174 
Intoxicating  liquor:  licenses.  737,  740 
Licenses : 

regulation  of  right  to  bear  arms.  75 

liquor   business.  737,  740 

Liquor  trade :  as  a  privilege.  737,  740 

Right  to  bear  arms.  75 

POWERS. 

Appointed  powers :  construction  as 
equitable   assets.  161,  178 

Defective  execution :  intention. 

161,    178 
Residuary  clause :  presumption. 

161,  178 

PRINCIPAL  AND  SURETY. 

Creation  of  relation :  execution  of 
written   instrument.  648 

PROFITS. 

Right  to  take  water.  744 

PROPERTY. 

Rights  in :  nature  of.  165,  170 

PUBLIC   SERVICE  COM- 
PANIES. 

Mandamus  to.  175 

State  regulation :  quo  warranto. 

548.  SSS 

Telegraphs:  office  hours.  178 

QUASI-CONTRACTS. 

Illegal  contracts:  ultra  vires  loan  to 
a  corporation.  83 

Corporations :  stockholder's  individ- 
ual liability.  272 

Duress :  threatened  breach  of  con- 
tract as.  471 

Execution  sale :  failure  of  title :  pur- 
chaser's rights.  175 

\funicipal  corporations :  liability  of, 
for  ultra  vires  loan.  83 

Restitution :  appellee  of  reversed 
judgment.  375 

Statute  of  Frauds :  recovery  for  im- 
provement to  land.  650 

Taxes :  obligation,  nature  of.     60,  75 
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RECEIVERS. 

Foreign  jurisdiction:  right  to  sue  in. 

557 

Mortgages :  effect  of  appointment,  on 
rights  to  rents  and  profits.        82 

Public  service  companies :  lien  of 
corporation  tax.  564 

Taxes :  corporation  tax  levied  dur- 
ing receivership.  564 

REAL  PROPERTY. 

Condition  subsequent :  assignability 
of  right  to  re-entry.  649 

Curtesy ;  civil  death,  effect  of.  70,  86 
Customary   rights : 
origin.  6q,  86 

presumption  of  incorporation  from 
crown  grant.  69,  86 

Descent :  breaking  descent.      625,  645 
Easements :  right  to  take  water.    744 
Estate  by  entireties :  effect  of   Mar- 
ried   Woman's   Acts   upon. 

539.  564 
Growing  crops :  parol  reservation  of. 

456.  465 
Interest  in  land :  heir's  interest : 

737.  751 
Married  women's  property  acts :  ef- 
fect of,  on  estate  by  entireties. 

539.  564 
Perpetual  freehold:  definition  of. 

21J 

Profits :    customary    rights    in    alieno 

solo.  60,  86 

Restraints  on  alienation :  New  York 

rule :    suspension    of    ownership, 

trusts   of   personal    property,    as 

power.  648 

Trust:  voluntary  declaration.         567 

REPLEVIN. 
See  Carriers. 

RESCISSION. 
Contracts :  election,  what  constitutes. 

Defenses :  election  to  affirm.     62,  79 

SALES. 

Bills  of  lading:  transference,   rights 

of.  86 

Conditional  sales: 

estoppel  of  vendor.  180 

recovery  of  possession  by  vendor. 

180 
Contracts  to  manufacture:  damages. 

650 
Execution  sales :  failure  of  title.    175 
Lienholder's    right   against   a    subse- 
quent purchaser.  654 
Rescission :    effect    of    suit    on    con- 
tract.                                       62,  79 
Statute    of    Frauds :    parol    evidence 
connecting  writings.  566 


SPECIFIC    PERFORMANCE. 

Negative  contracts :   enforcement  by 
injunction.  158,  170 

Negative  covenants :  persons  entitled 
to   enforce.  158,  170 

Option,   contracts  of :  equitable  con- 
version  under.  155,  181 
Restrictive  covenants : 
assignment.  158,  170 
persons  entitled  to  enforce. 

158,  170 
Statute  of  Frauds:  part  performance. 

377 
STATUTE   OF    FRAUDS. 
See   Si'EciEic    Performance. 
Guarantor:   verbal  agreement  to  be- 
come. 282 
Lease :  undertaking  to  perform.     282 
Memorandum : 
lost.  377 
sufficiency  of.  yjj 
Oral    evidence :    connecting   separate 
writings.  566 
Parol   evidence  in  construction  of  a 
will.                                              472 
Parol  gift  of  land;  enforceability. 

650 
Part  performances  :  specific  perform- 
ance. 282 
Quasi-contract :     recovery     for     im- 
provement to  land.  650 
Sale   of   goods :   part   payment,   time 
of  making.  378 
Sufficiency  of  writings;  escrow  deed. 

565 
Verbal    agreement   to   become   guar- 
antor: specific  enforcement  after 
part  performance.  282 

Will :   as  memorandum.  2>77 

STATUTES. 
Construction : 
admissibility  of  evidence.  181 

eminent  domain.  80 

judgments    in    tort    as    debts   con- 
tracted. 651 
Duty  imposed  by  contributory  negli- 
gence. 279 
Evidence :    admissibility    of,    in    con- 
struction of  statutes.  181 
Extraterritorial  effect  of,  marriage. 
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CENTRAL  COURTS  OF  LAW  AND  REPRE- 
SENTATIVE ASSEMBLIES  IN  THE 
SIXTEENTH  CENTURY. 

The  sixteenth  century  saw  the  end  of  the  legal  and  political 
ideas  of  the  Middle  Ages,  and  the  beginnings  of  the  legal  and 
political  ideas  of  the  modern  world.  Throughout  Western  Europe 
the  legal  and  political  institutions  of  the  mediaeval  state  were 
adapted  to  the  needs  of  the  modem  state;  and  the  manner  in 
which  that  adaptation  was  made  in  each  particular  country  affected 
the  whole  subsequent  history  of  that  country.  The  legal  and 
political  ideas  and  institutions  of  the  Middle  Ages  were  founded 
ultimately  upon  a  belief  in  the  existence  of  absolute  rights  guarded 
by  a  supreme  law.  In  the  sixteenth  century  they  were  replaced, 
in  most  of  the  countries  of  Western  Europe,  by  a  new  set  of  legal 
and  political  ideas  and  institutions  founded  upon  a  belief  in  the 
sovereignty  of  the  ruler  of  the  state.  And  thus,  as  Stubbs  has 
pointed  out,^  while  mediaeval  history  is,  in  the  main,  a  history  of 
rights  and  wrongs,  the  history  of  the  sixteenth,  seventeenth,  and 
eighteenth  centuries  is,  in  the  main,  a  history  of  forces,  powers, 
and  dynasties.  In  England  these  new  ideas  and  institutions  made 
their  appearance.  The  power  of  the  crown,  and  therefore  of  the 
executive  government,  was  so  strengthened  that  England  became 
a  territorial  state  of  the  modern  type,  and  English  law  public  and 
private  was  made  equal  to  the  task  of  keeping  the  peace,  and  of 
settling  the  relations  between  man  and  man  in  this  new  age  of 
Renaissance  and  Reformation.  But  the  manner  in  which  this 
change  was  effected  in  England  was  very  different  from  the  man- 
ner in  which  it  had  been  effected  abroad.  It  was  effected,  not,  as 
abroad,  by  wholly,  or  almost  wholly,  replacing  mediaeval  institu- 
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tions  by  new  institutions,  but  by  so  improving  the  efficiency  of 
existing  mediaeval  institutions  that  these  mediaeval  institutions 
were  able  to  meet  the  new  demands  made  upon  them  by  the  mod- 
ern state.  Parliament  was  controlled  by  the  executive;  but  it 
remained  the  taxing  and  legislative  body  in  the  state.  The  Jus- 
tices of  the  Peace  were  made  the  centre  of  a  new  system  of  local 
government.  The  ordinary  courts  of  common  law  retained  many 
of  their  quasi-political  functions.  The  retention  of  these  medi- 
aeval institutions  meant  the  retention  of  some  of  the  legal  and 
political  ideas  which  underlay  them;  and  thus  at  the  end  of  the 
sixteenth  century  the  English  constitution  and  English  public  law 
differed  fundamentally  from  the  constitution  and  the  public  law 
of  the  principal  states  of  Western  Europe.  In  England,  and  in 
England  alone,  there  had  been  a  continuity  of  development.  That 
this  continuity  was  possible  was  due  to  the  fact  that  the  English 
constitution  and  English  law  of  the  fourteenth  and  fifteenth  cen- 
turies were  not  purely  mediaeval ;  for,  in  the  twelfth  and  thirteenth 
centuries,  England  had  evolved  a  centralized  government  under 
modified  mediaeval  forms,  and  a  common  law  which  retained 
mediaeval  ideas  modified,  in  like  manner,  to  suit  the  needs  of  a 
centralized  government.  In  this  century  it  was  the  maintenance  of 
this  continuity  which,  more  than  any  other  single  cause,  enabled  a 
successful  resistance  to  be  made  in  England,  and  in  England  alone, 
to  the  establishment  of  an  absolute  monarchy. 

It  would  be  difficult,  therefore,  to  exaggerate  the  importance 
of  the  sixteenth  century  in  English  constitutional  history;  and 
yet  that  history  has  never  been  adequately  written.  We  are  be- 
ginning to  know  something  of  the  real  meaning  of  mediaeval  ideas 
and  institutions.  We  already  know  much  of  those  constitutional 
controversies  of  the  seventeenth  century,  out  of  which  the  English 
constitution  of  the  eighteenth  and  nineteenth  centuries  emerged. 
But,  if  we  except  Mr,  Protheroe's  introductory  sketch  to  his  Select 
Documents,  we  are  obliged  to  look  for  the  constitutional  history 
of  the  sixteenth  century  to  writers  of  the  type  of  Hallam,  who 
judge  that  history  exclusively  from  the  point  of  view  of  the  later 
part  of  the  seventeenth  and  of  the  eighteenth  centuries.  And  yet 
it  is  clear  that  if  we  are  to  form  a  just  judgment  as  to  the  rights 
and  wrongs  of  the  constitutional  controversies  of  the  seventeenth 
century,  we  should  know  something  of  the  political  ideas  amidst 
which  the  chief  actors  in  those  controversies  had  been  brought 
up.     To  adopt  exclusively  the  standpoint  of  our  modern  settled 
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constitutional  law,  and  to  content  ourselves  with  taking  the  Par- 
liament's view  of  the  connection  between  precedents  drawn  from 
the  Parliamentary  history  of  the  Middle  Ages  and  the  new  law 
established  as  the  result  of  the  controversies  of  the  seventeenth 
century,  is  to  do  more  than  justice  to  the  cause  of  the  Parliament, 
and  less  than  justice  to  the  cause  of  the  King.  Such  an 
attitude  prevents  us  from  giving  due  weight  to  the  manner  in 
which  mediaeval  ideas  and  institutions  had  been  modified  by  the 
new  ideas  and  institutions  that  had  come  with  the  sixteenth  cen- 
tury. 

One  recent  writer  has  attempted  to  tell  us  something  of  the 
constitutional  history  of  the  sixteenth  century  from  another  point 
of  view.  Professor  Mcllwain's  able  essay  upon  "The  High  Court 
of  Parliament"*  is  a  corrective  to  writers  of  the  type  of  Hallam, 
because  it  looks  at  parliamentary  history  from  the  point  of  view, 
not  of  the  late  seventeenth  and  eighteenth  centuries,  but  of  the 
Middle  Ages.  His  conclusions  as  summarized  by  himself  in  the 
preface  to  his  essay  are  as  follows : 

"(a)  England  after  the  Norman  Conquest  was  a  feudal  state, 
i.  e.,  its  political  character  is  better  expressed  by  the  word  feudal 
than  by  the  word  national,  {h)  As  a  consequence,  her  central 
assembly  was  a  feudal  assembly,  with  the  general  characteristics 
of  feudal  assemblies,  (c)  One  of  those  characteristics  w^as  the 
absence  of  \2i\\-ynaking.  The  law  was  declared  rather  than  made. 
{d)  The  law  which  existed  and  was  thus  declared  was  a  body  of 
custom  which  in  time  grew  to  be  looked  upon  as  a  law  funda- 
mental. Rules  inconsistent  with  this  fundamental  law  were  void. 
Such  a  law  was  recognized  in  England  down  to  modern  times. 
{e)  Another  characteristic  of  the  times  was  the  absence  of  a 
division  of  labour  between  different  'departments'  of  government 
and  the  lack  of  any  clear  corresponding  distinctions  in  govern- 
mental activity,  as  'legislative,'  'judicial,'  or  'administrative.' 
(/)  Parliament,  the  highest  'court'  of  the  Realm,  in  common  with 
the  lower  courts,  participated  in  these  general  functions  of  gov- 
ernment. It  both  'legislated'  and  'adjudicated,'  but  until  modern 
times  no  clear  distinction  was  perceived  between  these  two  kinds 
of  activity,  and  the  former  being  for  long  relatively  the  less  im- 
portant, we  may  say  roughly  that  Parliament  was  more  a  court 
than  a  legislature,  while  the  ordinary  courts  had  functions  now 
properly  called  legislative  as  well  as  judicial,  {g)  'Acts'  of  Par- 
liament were  thus  analogous  to  judgments  in  the  inferior  courts 
and  such  acts  were  naturally  not  treated  by  the  judges  in  these 
courts  as  inviolable  rules  made  by  an  external  omnipotent  legis- 

*The  High  Court  of  Parliament  and  its  Supremacy,  an  historical  essay 
on  the  boundaries  between  legislation  and  adjudication  in  England. 
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lative  assembly,  but  rather  as  judgments  of  another  court,  which 
might  be,  and  were  at  times,  treated  as  no  modern  statute  would 
ever  be  treated  by  the  courts  to-day." 

Our  general  criticism  upon  Professor  Mcllwain's  book,  formed 
after  carefully  reading  it  with  great  profit  to  ourselves,  is  that  it 
suffers  from  the  opposite  defect  to  Hallam's  work  in  that  the  story 
is  told  too  exclusively  from  the  mediaeval  point  of  view.  The 
English  constitution  and  the  English  common  law  of  the  four- 
teenth and  fifteenth  centuries  were,  as  we  have  said,  not  purely 
mediaeval.  Many  of  Professor  Mcllwain's  conclusions  would  be 
far  more  applicable  to  the  French  Estates  General  and  to  the 
French  Parlements  than  to  the  English  Parliaments  and  the  Eng- 
lish courts  of  law,  because,  as  we  shall  see,  these  French  insti- 
tutions retained  many  more  purely  mediaeval  traits  than  the  par- 
allel English  institutions.  If  the  English  Parliament  and  the 
English  courts  of  law  had  been  as  mediaeval  in  character  as  he 
maintains  they  were,  we  doubt  whether  they  could  have  been 
adapted,  as  the  Tudor  kings  adapted  them,  to  the  needs  of  the 
modern  state. 

The  great  merit  of  Professor  Mcllwain's  book  consists  in  the 
fact  that  it  has  brought  into  prominence  a  neglected  aspect  of 
many  facts  in  English  history  from  the  twelfth  to  the  seventeenth 
centuries.  But  it  has  the  defects  of  its  qualities,  in  that  it  gives 
too  much  prominence  to  that  which  was  formerly  too  much 
neglected.  But  our  own  conclusions  and  the  points  wherein  we 
differ  from  Professor  Mcllwain  will  appear  at  large  in  the  fol- 
lowing pages,  and  we  must  leave  our  readers  to  judge  between  us. 

In  some  centuries  the  legal  and  constitutional  history  of  Eng- 
land runs  very  much  upon  its  own  lines.  The  history  of  the  four- 
teenth and  fifteenth,  and  the  history  of  the  seventeenth  centuries 
can  be  told  without  very  much  reference  to  contemporary  con- 
tinental events.  In  other  centuries  we  must  bear  in  mind  these 
contemporary  continental  events  if  we  are  to  understand  the  real 
significance  of  the  English  facts.  The  age  of  Bracton  can  hardly 
be  understood  without  some  reference  to  the  events  which  made 
the  twelfth  and  thirteenth  centuries  an  age  of  legal  Renaissance 
throughout  Western  Europe.  Still  less  can  we  understand  the 
significance  of  the  legal  and  constitutional  history  of  England  in 
this  century  of  Renaissance,  Reformation  and  Reception,  without 
some  reference  to  parallel  developments  abroad.  We  shall,  there- 
fore, in  the  first  place  say  something  of  the  history  of  the  Central 
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Courts  of  Law  and  Representative  Assemblies  abroad,  in  order 
that  we  may  the  better  understand  the  unique  position  to  which 
the  English  Parliament  and  the  English  courts  of  common  law 
attained  during  this  century. 

i 
The  Continental  Development. 

In  many  of  the  countries  of  Westerri  Europe  representative 
assemblies  were  to  be  found  in  the  thirteenth  and  fourteenth 
centuries.  The  Cortes  of  Castile  and  Aragon,  and  the  Estates 
General  of  France  were  not  unlike  the  English  Parliaments  of 
these  centuries.  The  Cortes  of  Castile  and  Aragon  controlled 
taxation  and  legislation,  and  sometimes  seem  to  have  exercised 
supervision  over  all  the  business  of  the  state. ^  The  powers  of 
the  Estates  General  were  somewhat  more  limited.  Ordinarily 
they  seem  only  to  have  had  the  right  to  control  taxation,  and  the 
right  to  give  counsel  to  the  king.*  But,  with  the  one  exception 
of  the  English  Parliament,  these  representative  assemblies  failed 
to  stem  the  tide  of  absolutism  in  the  sixteenth  century,  and  sur- 
vived, if  they  survived  at  all,  merely  as  the  shadows  of  their 
former  selves.  The  Castilian  Cortes,  after  the  revolt  of  the 
communeros  (1520-21)  became  completely  subservient  to  the 
king,  who  bribed  or  nominated  its  members. **  After  1591  the 
Cortes  of  Aragon  were  similarly  muzzled.'  The  Estates  General 
lost  their  ix)wers  earlier.  The  stress  of  the  hundred  years'  war 
induced  them  to  vote  permanent  taxes  to  keep  on  foot  a  paid 
army  (1435  ^"<^  ^439)  J  ^"^  ^^^X  tried  in  vain  to  regain  their  lost 
control  over  taxation.''  By  the  second  half  of  the  sixteenth  cen- 
tury their  consent  or  their  refusal  to  consent  to  a  new  tax  was  a 
matter  of  no  imjxjrtance.  They  never  acquired  a  power  to  legis- 
late.    They  could  advise,  complain,  or  petition ;  but  that  was  all.* 

'Hallam,  Middle  .\ges  ii  24-33,  55,  56. 

*Esmein,  Histoire  du  droit  Francais  506  seqq.:  Brissaud,  Histoire  du 
droit  Francais  805,  806.  Sometimes  they  exercised  extraordinary  powers 
e.  g.  in  1355-57  they  controlled  the  administration,  and  in  1420  they  rati- 
fied the  treaty  of  Troyes;  they  also  claimed  certain  rights  of  election  to 
the  throne  in  case  of  a  vacancy,  certain  rights  during  the  minority  of  the 
King,  and  certain  rights  of  sanctioning  alienation  of  the  royal  domain, 
Esmein,  op  cit.  503-505 ;  but  these  claims  are  shadowy — on  such  matters 
they  did  little  more  than  deliberate ;  their  ordinarj'  rights  are  those  stated 
in  the  text. 

^Ranke,  Turkish  and  Spanish  Monarchies  (Kelly's  Tr.)  56-58;  in  1534 
it  was  said  that  a  place  in  the  Cortes  was  worth  14,000  ducats;  after  1538 
the  nobles  were  never  summoned. 

'Ibid.  64,  65. 

'Esmein,  op.  cit.  507-510. 

'Ibid.  511,  512. 
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The  right  to  petition  did  not,  as  in  England,  develop  into  a  right 
to  consent,  to  refuse  to  consent,  or  to  propose  new  laws.*  The 
king  was  free  to  act  or  not  as  he  pleased  upon  their  petitions.^** 
These  petitions,  it  is  true,  often  supplied  valuable  material  for  the 
making  of  laws ;  but,  as  in  England  in  the  fourteenth  century,  it 
was  the  king  who  made  the  laws."  Even  though  their  powers 
were  thus  diminished,  they  were  distrusted.  Their  existence  gave 
countenance  to  democratic  claims,  which  assorted  ill  with  the  posi- 
tion which  the  monarchy  had  assumed."  After  1614  none  were 
assembled  till  the  eve  of  the  Revolution. 

The  reasons  why  these  representative  assemblies  failed  to 
become  a  permanent  check  upon  the  king,  and  a  permanent  part 
of  the  constitution  were  mainly  two.  In  the  first  place  their  con- 
stitution and  procedure  were  defective.  In  the  second  place  they 
excited  the  hostihty  of  the  lawyers,  because  the  position  which  the 
lawyers  claimed  for  the  law  courts  seemed  to  be  threatened  by 
the  claims  of  these  assemblies. 

(i)  The  constitution  of  these  assemblies  was  defective.  The 
nobility  and  the  tiers  etat  sat  separately.  Either  the  nobility  were 
not  summoned ;  or,  if  they  were  summoned,  they  failed  to  attend, 
as  in  Castile;^'  or,  if  they  attended,  they  failed  to  act  with  the 
tiers  etat,  because— their  interests  were  too  divergent.  Thus  in 
France  the  exemption  of  the  nobility  from  the  taille  caused  them 
to  take  little  interest  in  the  struggle  to  gain  control  over  taxation.^* 
The  procedure  of  these  assemblies  was  even  more  defective.  Their 
activities  were  seriously  limited  by  old  rules  which  were  survivals 

•Holdsworth,  Historj'  of  English  Law  ii  363-366. 

""'Le  roi  etait  libre  absolumcnt  de  repousser  les  demandes  ou  d'y 
acceder;  c'etait  une  supplique  qui  lui  etait  addressee,"  Esmein,  op.  cit. 
512;  under  Philip  II  the  position  of  the  Cortes  in  relation  to  the  King 
was  very  similar,  Ranke,  op.  cit.  59,  60. 

"Hence,  as  in  the  English  Parliament,  we  get  complaints  that,  "Le 
pouvoir  royal  denaturait  les  articles  des  cahiers ;"  cp.  Holdsworth,  op. 
cit.  ii  365. 

"Hotman,  Franco-Gallia  (Ed.  1573)  c.  c.  XV-XVIII  argues  from  the 
history  of  the  Estates  General,  as  English  statesmen  argued  from  the 
history  of  the  English  Parliament,  that  the  French  monarchy  was  not 
absolute — "Utcumque  sit,  perspicuum  est,  nondum  centisimum  annum 
abiisse  ex  quo  Francogalliae  libertas,  solemnisque  concilii  auctoritas  vige- 
bat,  et  vigebat  versus  regem  [Louis  XI]  *  *  *  tanta  imperii  magni- 
tudine  praeditum,  quantam  nunquam  in  ullo  rege  nostro  f uisse  constat ;" 
cp.  H.  Lureau,  Les  doctrines  democratiques  de  la  seconde  moitie  du  XVI* 
siecle  5-10,  for  instances  of  claims  to  the  exercise  of  various  powers  made 
by  or  for  the  Estates  General  in  the  fifteenth  and  sixteenth  centuries. 

"Ranke,  op.  cit.  56,  57. 

"Esmein,  op.  cit.  554;  in  Spain  there  was  a  long  standing  feud  between 
the  towns  and  the  nobles,  Ranke,  op.  cit.  56. 
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of  a  very  primitive  stage  in  the  history  of  law.  Thus  in  Aragon, 
till  1 591,  the  principle  that  a  decision  could  be  arrived  at  by  a 
majority  vote  was  unknown.  A  single  dissentient  could  prevent 
the  levy  of  a  tax  or  the  passing  of  a  law.'*  Both  in  France  and 
in  Castile  it  would  seem  that,  without  express  powers  from  their 
constituents,  the  deputies  could  do  nothing  except  present  griev- 
ances. ^"^  These  rules  represented  archaic  legal  ideas  which  were 
being  rapidly  driven  from  the  legal  systems  of  the  principal  states 
of  Europe  by  the  victorious  advance  of  Roman  law. 

(2)  The  preservation  of  these  archaisms  partially  explains  the 
hostility  of  the  lawyers.  The  order  of  legal  ideas  with  which  the 
lawyers  of  this  age  of  the  Reception  were  familiar  was  very  dif- 
ferent from  the  order  of  legal  ideas  which  these  assemblies  repre- 
sented. But  the  cause  for  this  hostility  really  went  deeper  than 
this.  In  many  countries,  and  notably  in  France,  the  claim  of  the 
central  courts  to  exercise  political  functions,  made  them  the  rivals 
of  these  assemblies.^'     As  Mr.  Armstrong  says: 

"The  jealousy  between  judicature  and  legislature  has  been  a 
prominent  rock  of  otTence  in  the  pathway  of  French  constitutional 
liberty."'* 

But  in  order  to  understand  this  cause  for  the  jealousy  of  the 
lawyers  we  must  explain  the  constitutional  position  which  the\' 
claimed  for  some  of  these  central  courts. 

"Ranke,  op.  cit.  65;  it  was  enacted  in  1591  that  for  the  future,  "the 
nxajority  of  every  estate  constitutes  the  estate;  even  if  a  whole  estate  be 
wanting  this  shall  have  no  intluence  upon  the  constitution  of  the  Cortes, 
provided  that  the  same  shall  have  been  duly  summoned  according  to  law ;" 
and  see  generally  as  to  the  Cortes  of  the  Spanish  Kingdom  in  the  later  Mid- 
dle Ages,  R.  B.  Mcrriman,  16  Am.  Hist.  Rev.  476-495;  for  some  account 
of  the  history  of  the  majority  principle  see  Redlich,  The  Procedure  of 
the  House  of  Commons  ii  261-264;  CP-  infra  n.  6i. 

"Esmein.  op.  cit.  498,  "Les  deputes  aux  Etats  generaux  etaient,  quant 
a  leurs  pouvoirs,  soumis  au  regime  qu'on  appelle  le  ntandat  imperatif 
*  *  *  Plus  dune  fois  les  deputes  repondirent  aux  demandes  royales 
que  celles — ci  excedaient  leurs  pouvoirs,  et  il  fallut  les  renvoyer  devant 
leurs  electeurs  pour  en  recevoir  de  nouveaux;"  for  a  similar  rule  in  Castile 
see  Ranke,  op.  cit.  58 — Charles  V  got  over  it  by  dictating  a  comprehensive 
form  of  credentials  which  must  be  given  to  all  deputies;  for  similar  and 
greater  defects  in  the  German  diet  see  Camb.  Mod.  Hist,  i  290,  291. 

"Esmein,  op.  cit.  508,  509,  tells  us  that  in  1485  the  Parlement  of  Paris 
turned  a  deaf  ear  to  the  request  of  the  duke  of  Orleans  that  it  would 
assent  to  the  principle  that  the  taxes  should  not  be  increased  without  the 
consent  of  the  Estates — "C'est  qu'il  s'agissait  des  Etats  generaux,  c'est 
a  dire  d'un  pouvoir  politique  en  partie  rivale,  dont  les  parlements  con- 
trarierent  incontestablement  le  developpement  et  auquel  ils  chercherent  a 
se  substituer;"  cp.  Armstrong,  French  Wars  of  Religion  15,  24.  25  for 
the  events  of  1566. 

"Op.  cit.   15. 
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Our  own  constitutional  history  teaches  us  that  courts  of  law 
were,  in  the  days  before  the  functions  of  government  had  become 
specialized,  very  much  more  than  merely  judicial  tribunals.  In 
England  and  elsewhere  they  were  regarded  as  possessing  functions 
which  we  may  call  political,  to  distinguish  them  from  those  purely 
judicial  functions  which  nowadays  are  their  exclusive  functions 
on  the  continent,  and  their  principal  functions  everywhere. 
That  the  courts  continued  to  exercise  these  larger  functions,  even 
after  departments  of  government  had  begun  to  be  differentiated, 
was  due  to  the  continuance  of  that  belief  in  the  supremacy  of  the 
law  which  was  the  dominant  characteristic  of  the  political  theory 
of  the  Middle  Ages.^*  The  law  was  a  rule  of  conduct  which  all 
members  of  the  state,  rulers  and  subjects  alike,  were  bound  to 
obey.  The  whole  conduct  of  government  consisted  in  the  en- 
forcement of  the  law,  and  in  the  maintenance  of  the  rights  and 
duties  to  which  it  gave  rise.  It  was  a  necessary  consequence  of 
this  theory  of  government  that  the  court  should  possess  political 
functions ;  for  they  existed  not  merely  to  do  justice  as  between 
private  persons,  but  also  to  see  that  the  law  itself  was  not  arbi- 
trarily infringed  or  altered  by  the  king  or  any  other  person. 

The  two  most  striking  illustrations  of  the  political  powers  pos- 
sessed by  these  mediaeval  courts  are  the  Justiza  of  Aragon,  and 
the  Parlement  of  Paris.  Both  possessed  large  powers  which  were 
designed  to  safeguard  the  supremacy  of  the  law,  and  to  preserve 
to  the  individual  the  rights  which  it  gave  him. 

The  Justiza  held  his  office  for  life,  and  was  responsible  only 
to  the  Cortes.  He  could  prohibit  any  inferior  court  from  pro- 
ceeding with  a  case.  He  was  the  final  judge  on  points  of  law 
arising  in  all  other  courts.  By  the  process  of  Juris-firma  he  could 
bring  any  case  pending  in  the  lower  courts  before  himself :  by 
the  process  of  Manifestation  he  could  bring  before  himself  any 
person  imprisoned,  that  he  might  adjudicate  upon  the  justice  of 
the  charge  made  against  him.  He  administered  the  coronation 
oath  to  the  king;  and  often  represented  him  in  the  Cortes.  These 
powers   were   evidently   designed   to   protect   the   subject  against 

"Supra  i;  cp.  Holdsworth,  op.  cit.  ii  154,  197-200,  361,  362;  Esmein, 
speaking  of  the  Parlement  of  Paris  (op.  cit.  379)  says,  "Quoique  le  parle- 
ment rendit  ses  sentences  au  nom  du  roi,  source  de  toute  justice,  dans  les 
arrets  qu'il  pronongait,  c'etait  la  cour  qu'on  faisait  parler  (la  cour  ordonne, 
condatnne)  tandis  que,  dans  les  arrets  du  conseil  du  roi,  le  roi  parlait 
toujours  en  personne  {par  le  roi  en  son  conseil)." — this  very  neatly  ex- 
presses the  contrast  between  the  ideas  which  underlay  the  jurisdiction  of 
the  older  courts,  and  the  ideas  which  underlay  the  jurisdiction  of  the 
newer  courts  of  the  sixteenth  century. 
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any  infringements  of  the  law.-°  They  existed  till  the  revolt  of 
Saragossa  in  1591.  After  that  date  the  Justiza  and  his  deputies 
became  practically  nominees  of  the  king.-^  The  new  idea  that 
the  king's  will  was  law  triumphed  over  the  mediaeval  idea  and  the 
mediaeval  institution  invented  to  safeguard  it. 

The  Parlement  of  Paris  is  a  more  famous  illustration  of  the 
same  idea.  By  the  end  of  the  thirteenth  century  it  had  become  a 
regular  court  of  justice  split  up  into  several  divisions — the  Grand- 
chambre,  the  Chambre  des  Enquctes.  the  Chambre  des  Requetes, 
and  the  Chambre  de  la  Tournelle.^^  But  besides  this  it  regarded 
itself  as  the  guardian  of  the  fundamental  laws  of  the  country  f* 
and  because  it  possessed  these  functions  it  was  praised  by  Machi- 
avelli  as  one  of  the  wisest  institutions  in  the  country.^*  In  the 
sixteenth  and  seventeenth  centuries  the  reason  for  their  existence 
was  the  subject  of  many  conflicting  theories. '°  In  truth  it  cannot 
be  understood  unless  we  remember  the  mediaeval  ideas  as  to 
nature  of  law,  and  as  to  the  relation  of  the  law  to  the  court  which 
administered  it. 

The  methods  in  which  it  exercised  this  power  were  various. 
In  the  fourteenth  and  fifteenth  centuries  it  was  sometimes  con- 
sulted by  the  king  along  with  the  Council.^'  Then  and  later  con- 
stitutional questions  were  sometimes  submitted  to  it.^®  It  could 
take  action  against  offenders  against  the  state.^*  It  could  make 
supplementary  rules  and  regulations  as  to  matters  which  fell 
within  its  jurisdiction."  But  the  most  important  of  all  these 
methods  was  that  of  remonstrance,  and  of   refusing  to  register 

^"Hallam,  Middle  Ages  ii  48-55. 

"Ranke,  Turkish  and  Spanish  Monarchies  64,  65;  Camb.  Mod.  Hist, 
iii  516,   517. 

"Esmt  in,  op.  cit.  362-379  for  its  origins ;  ibid.  379-.384  for  its  organiza- 
tion, and  the  description  of  the  functions  of  these  different  divisions. 

^'"Ils  se  disaient  en  particulier  les  gardiens  de  lots  fondamentales  ou 
principes  fondamentaux  de  la  monarchie.  On  entendait  par  la  certaines 
regies  de  droit  public,  considerees  comme  si  essentielles  que  le  roi  lui- 
meme  pleinement  investi  du  pouvoir  legislatif,  ne  pouvait  y  deroger,"  ibid. 
518;  this  is  a  very  medieval  idea,  cp.  Holdsvirorth,  op.  cit.  ii  367,  368; 
certain  of  these  matters,  juch  as  the  descent  of  the  crown  and  the  in- 
alienability of  the  royal  domain,  were  enumerated;  but,  beyond  that,  they 
asserted  that  the  principle  that  the  monarchy  was  not  absolute  but  limited 
was  a  fundamental  law, — "seulement  ici  on  tombait  dans  le  vague  at  les 
parlements  avaient  beau  jeu." 

"II   Principe,  cap.  XIX. 

**For  these  theories  see  Brissaud,  op.  cit.  884. 

"Esmein,  op.  cit.  519,  520. 

""Arrets  de  reglement,"  ibid.  528-531. 
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laws  submitted  to  it  by  the  king.^*  It  was  this  last  power  which 
for  a  long  time  moderated  the  absolute  character  of  the  French 
monarchy ;  and  it  remained  at  intervals  an  obstacle  to  the  crown 
right  up  to  the  end  of  the  ancient  regime.^^ 

The  manner  in  which  the  Parlement  was  composed  would  seem 
at  first  sight  to  render  it  an  efficient  guardian  of  the  law.  In 
France,  as  in  England,^"  property  and  office  were  confused.  Its 
members  were  a  body  which  were  practically  irremovable,  because 
they  had  bought  their  seats,  and  because  they  could  hand  them  on 
to  their  nominees. ^^  But  in  reality  this  was  a  source  of  weakness. 
They  were  a  close  oligarchical  body.-'^  They  were  often  corrupt.'^ 
It  was  only  occasionally  and  by  accident  that  they  commanded  the 
confidence  or  sympathy  of  the  public.  Another  source  of  weak- 
ness was  the  fact  that  the  king  had  never  ceased  to  exercise  ex- 
tensive powers  over  the  court.  He  could  not  only  control  the 
conduct  of  or  the  decision  in  a  case,''*  he  could  also  personally 
intervene.  If  the  king  came  down  in  person  and  held  a  "lit  de 
justice,"  he  could  force  the  Parlement  to  act  as  he  pleased,*' 
while  it  was  always  possible  to  intimidate  or  punish  its  members, 
and  sometimes  to  disregard  it  entirely.^®  If  he  did  not  exercise 
these  powers  and  allowed  a  modification  made  by  the  Parlement 
he  could  take  credit  for  his  moderation ;  and  this  tended  to  make 
the  rights  of  the  Parlement  look  as  if  they  were  dependent  merely 
upon  his  pleasure.*^    Again  in  later  times,  when  provincial  Parle- 

''Esmein,  op.  cit.  521-526. 

"See  ibid.  531-543 ;  and  Brissaud,  op.  cit.  885-887  for  an  account  of  the 
chief  occasions  on  which  this  right  was  exercised. 

■"Holdsworth,  op.  cit.  i  11  n.  i. 

^'Esmein,  op.  cit.  401-412;  as  he  says  at  p.  411,  "II  assura  a  la  magis- 
trature  une  pleine  independance ;  et,  sans  lui,  les  resistances  politiques  des 
parlements  aux  XVIP  et  XVIIP  siecles  ne  se  comprendraient  pas." 

"Ibid.  408. 

"Ibid.  410-412 — they  had  bought  their  places  and  wanted  to  see  their 
money  back,  cp.  Holdsworth,  op.  cit.  i  221,  228,  229,  for  similar  abuses 
in  the  Chancery. 

"Esmein,  op.  cit.  431-439- 

"Esmein,  op.  cit.  537. 

"Ibid.  528. 

"Cp.  Pasquier,  Lettres  Bk.  XIX  No.  15,  "Nos  Roys,  par  une  bienveuil- 
lance  naturelle  qu'ils  portent  a  leurs  subjects,  reduisants  leur  puissance 
absolue  sous  la  civilite  de  la  Loy,  obeissent  leur  Ordonnance;"  Henry  IV 
said  to  the  Parlement  of  Paris,  "J'ai  remis  les  uns  d'entre  vous  en  leurs 
maisons  d'oii  la  Ligue  les  avait  chasses  et  les  autres  en  I'autorite  qu'ils 
n'avaient  plus.  Si  I'obeissance  etait  due  a  mes  predecesseurs,  il  est  dii 
d'autant  plus  de  devotion  a  moi  qui  ay  restablis  I'Estat,"  cited  H.  Lureau, 
Les  doctrines  democratiques  de  la  seconde  moite  du  XVI*  siecle  18,  19. 
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meiits  were  multiplied,  all  of  them  claimed  the.  same  rights  of  re- 
fusing to  register  a  law.  Thus  a  law  might  be  in  force  in  some 
parts  of  the  country  and  not  in  others.^®  Thus  it  happened  that, 
except  in  times  of  political  excitement,  the  Parlement  was  no 
permanent  check  on  the  royal  will,  for  its  remonstrances  could  be 
disregarded,  and  its  refusal  to  register  a  law  overridden. 

Thus  neither  the  representative  assemblies  of  the  Middle  Ages 
nor  the  powers  possessed  by  the  central  courts  of  law  were  able 
to  stand  against  the  new  institutions  which  made  for  royal  abso- 
lutism. The  constitution  and  procedure  of  the  representative 
assemblies  were  so  defective  that  they  were  powerless  to  act  effi- 
ciently a?  organs  of  government  in  a  modern  state.  They  could 
hamper  the  activities  of  the  executive  government,  and  they  could 
hinder  the  development  of  the  state.  But  they  were  powerless  to 
criticize  intelligently  or  to  control  permanently.  The  lawyers  were 
naturally  on  the  side  of  the  executive  government  in  its  efforts 
to  rule  efficiently.  They  were  naturally  opposed  to  ineffective 
assemblies  which  often  voiced  the  aspirations  of  a  turbulent 
feudalism,  and  attacked  the  abuses  of  the  law.  On  the  other 
hand,  these  assemblies  had  an  advantage,  the  absence  of  which 
was  fatal  to  the  aspirations  of  the  lawyers  to  stem  the  advancing 
tide  of  absolutism.  They  did  in  a  manner  represent  the  nation. 
The  lawyers,  as  we  have  seen,  in  no  sense  represented  the  nation. 
Though  the  powers  which  they  claimed  might  have  made  their 
courts  efficient  barriers  against  arbitrary  government,  they  were 
the  powers  of  a  caste  which  was  often  deservedly'"  unpopular. 
The  destruction  of  their  powers  roused  no  national  indignation. 
The  enthusiasm  for  fundamental  constitutional  laws,  administered 
by  the  lawyers  in  their  courts,  was  naturally  confined  to  the 
lawyers  themselves.  Nor  can  we  say  that  the  popular  instinct  was 
wholly  at  fault.  Fundamental  laws  generally  represent  an  old 
order  of  legal  ideas ;  and  thus  administered  they  are  apt,  in  a 
changing  age,  to  impede  the  due  development  of  the  state. 

"Divide  et  Impera."  The  new  centralized  machinery  of  gov- 
ernment, having  divided  the  forces  opposed  to  it,  was  able  to  rule 
supreme.  Having  suppressed  or  muzzled  the  representative 
assemblies,    and    having    deprived    the    courts  of    their    political 

"'Brissaud,  op.  cit.  88i. 

'"H.  Lureau,  Les  doctrines  democratiques  de  la  seconde  moite  du  XVI" 
siecle  19,  "Peu  a  peu  les  parlements  perdent  leur  veritable  caractere,  se 
mettent  en  lutte  contre  la  royaute  sans  s'attirer  les  faveurs  de  I'opinion 
pnbiiqiic.  et  deviennent   insiipportables  et   impopulaires." 
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powers,  it  could  exercise  supreme  authority ;  and  it  was  able  to 
make  that  authority  felt  in  every  corner  of  the  state,  because  it 
was  able  to  supersede  the  older  local  officials  by  delegates  re- 
sponsible only  to  itself,  and  subject,  not  to  the  ordinary  law,  but 
to  an  administrative  law  which  it  itself  dispensed.  The  facts  were 
prepared,  and  the  time  was  ripe.  The  first  political  philosopher 
who  could  generalize  from  them  could  hardly  fail  to  enunciate  a 
theory  of  sovereignty. 

The  English  Development. 

The  English  Parliaments  of  the  thirteenth  and  fourteenth  cen- 
turies are,  like  the  Spanish  Cortes  or  the  French  Estates  General, 
assemblies  in  which  the  king  meets  the  various  Estates  of  his 
Realm.*"  Like  their  foreign  contemporaries,  they  aspire  to  con- 
trol taxation  and  legislation.  The  English  courts  of  common  law 
and  the  English  lawyers,  like  their  brethren  on  the  continent,  be- 
lieve that  king  and  subject  alike  are  bound  to  obey  the  law,  and 
they  claim  and  exercise  the  power  to  punish  all  persons  or  bodies 
of  persons,  save  the  king,  who  disobey  it.*^  But  the  constitutional 
history  of  the  English  Parliament,  and  the  constitutional  history 
of  the  English  courts  of  common  law  differ  entirely  from  the 
analogous  continental  institutions.  By  the  end  of  the  sixteenth 
century  Parliament  was  recognized  as  being  the  "highest  and  most 
authentical  court  of  England,"*^  and,  under  the  leadership  of  Coke, 
the  common  lawyers  were  claiming  that  the  common  law  admin- 
istered in  their  courts  was  the  supreme  law,  to  which  even  the 
prerogative  of  the  crown  was  subject.*^  An  examination  of  the 
causes  for  this  divergence  between  the  English  and  the  continental 
development  will  show  us  clearly  the  reasons  why,  at  the  close  of 
the  sixteenth  century,  the  English  state  had  assumed  a  form 
which  was  unique  in  Western  Europe,**  and  will  enable  us  the  bet- 

*°Redlich,  Procedure  of  the  House  of  Commons  i  s,  6-9, 

"Holdsworth,  op.  cit.  ii  154,  197-200,  361,  362. 

"Smith,  Republic  Bk.  n  c.  2. 

**See  e.  g.  Co.  Third  Instit.  84,  "The  common  law  hath  so  admeasured 
the  prerogatives  of  the  king,  that  they  should  neither  take  away  nor 
prejudice  the  inheritance  of  any;"  cp.  Bacon's  Argument  in  Calvin's 
Case,  Co.  Works  (ed.  Spedding)  VII  646,  "Towards  the  king  the  law  doth 
a  double  office.  ♦  *  *  *  The  first  is  to  entitle  the  king  or  design  him. 
*  *  *  ♦  The  second  is  *  *  *  *  to  make  the  ordinary  power  of  the 
king  more  definite  or  regular.  *  *  ♦  *  And  although  the  king  in  his 
person  be  solutus  legibus,  yet  his  acts  and  grants  are  limited  by  law,  and  we 
argue  them  every  day." 

**Infra  31- 
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ter  to  appreciate  the  skill  with  which  the  Tudor  sovereigns  main- 
tained an  equilibrium  amidst  the  complicated  and  unstable  balance 
of  forces  existing  in  that  state. 

In  the  thirteenth  century  the  king's  Council  was  the  "core  and 
essence"  of  the  Parliament ;  and  the  term  "Parliament"  means 
rather  a  colloquy  than  a  defined  body  of  persons.  At  this  Parlia- 
ment— this  colloquy — important  cases  were  decided,  and  petitions 
were  received."  In  the  course  of  the  fourteenth  century  this  "col- 
loquy" developes  into  a  body  possessed  of  a  unique  set  of  powers 
and  privileges.  From  the  king's  Council  in  Parliament  there  is 
developed  the  House  of  Lords,  and  from  the  representative  knights 
and  burgesses  who  are  summoned  to  meet  the  king's  Council  in 
Parliament  there  is  developed  the  House  of  Commons.  Thus  from 
the  meeting  of  the  Estates  at  "a"  Parliament  or  colloquy  with  the 
king's  Council,  there  has  emerged  "the"  Parliament;  and  this  Par- 
liament has  become  an  essential  organ  of  the  English  government. 
"The  High  Court  of  Parliament"  has  taken  a  separate  and  import- 
ant place  among  those  courts  which  conduct  the  government  of  the 
mediaeval  state.*' 

During  the  fourteenth  and  fifteenth  centuries  Parliament  ac- 
quires a  definite  body  of  powers,  and  a  procedure  which  helps  to 
consolidate  its  position  in  the  state.  Under  the  Lancastrian  kings 
it  has  asserted  its  right  to  be  the  taxing  and  legislative  authority; 
and  the  change  in  procedure  from  legislation  by  way  of  petition,  to 
legislation  by  way  of  bill  emphasized  the  fact  that  Parliament  was 
a  partner  with  the  king  in  the  work  of  legislation.*^  Mr.  Redlich 
points  out*^  that  it  was  the  adoption  of  this  procedure  by  bill  which 
"completed  the  parliamentary  edifice;"  for  it  was  not  till  this  had 
taken  place  that  Parliament 

"stood  out  as  a  representation  of  the  kingdom  by  means  of  two  cor- 
porate bodies  with  equal  rights ;  nor  is  it  till  then  that  a  sure  founda- 
tion was  laid  for  the  equal,  or  in  money  matters,  the  preponderant 
position  of  the  House  of  Commons  in  legislation  and  politics." 

The  distinct  corporate  character  of  the  House  of  Commons  was 
further  emphasized  by  the  fact  that  it  acquired  the  right  to  con- 
duct its  debates  apart  from  the  crown,  and  by  the  fact  that  the 
crown  had  no  right  to  take  cognizance  of  debates  proceeding  in 

♦'Maitland,   Parliament  Roll  of  1305   (R-  S.)   XLVII;  Holdsworth,  op. 
cit.  i  171-173- 

"Redlich,  op.  cit.  i  c  2. 
*'Holdsworth,  op.  cit.  ii  364-366. 
*^0p.  cit.  i  19,  20;  infra  26-28. 
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the  House ;"  and  the  distinct  corporate  character  of  the  two  Houses 
was  emphasized  by  their  possession  of  numerous  privileges,  which 
had  been  successfully  asserted  during  these  centuries,  and  recog- 
nized by  the  courts  in  wide  and  ample  terms.'"  It  is  clear  that  by 
the  end  of  the  fifteenth  century  Parliament  has  acquired  a  position 
very  difTcrent  from  that  held  by  any  ordinary  court. 

Thus  at  the  close  of  the  mediaeval  period  the  differences  between 
the  English  Parliament  and  the  representative  assemblies  of  the 
continent  were  well  marked.  There  were  many  reasons  for  this, 
some  of  which  have  often  been  noted  by  historians.  The  fact  that 
the  representatives  of  the  counties  and  the  towns  united  in  one 
House  of  Commons  added  to  the  weight  of  the  representative 
House.  That  this  alliance  was  possible  was  due  in  part  to  the 
commonness  of  the  common  law.  In  part  it  was  due  to  the  absence 
of  anything  like  the  noblesse  of  the  continent;  and  this  again,  in  an 
age  when  property  and  office  and  dignity  were  closely  interwoven, 
was  connected  with  the  strict  rule  of  primogeniture  which,  from 
an  early  period,^^  had  been  the  rule  laid  down  by  the  common  law 
first  for  the  military  tenures  and  then  for  all  the  free  tenures. 
The  fact  that  England  was  free  from  invasion  during  a  period 
which  was  on  the  whole  a  period  of  commercial  growth  and  pros- 
perity, coupled  with  the  fact  that  the  English  kings  desired  to 
pursue  an  aggressive  and  therefore  an  expensive  foreign  policy, 
rendered  possible  a  process  of  bargaining  which  necessarily  resulted 
in  acquisition  and  consolidation  of  the  powers  of  Parliament.  We 
do  not  overlook  the  importance  of  these  facts;  but  we  wish  to 
emphasize  especially  here  another,  and  a  more  especially  legal  set 
of  facts,  the  importance  of  which  was  great  in  the  Middle  Ages, 
and  even  greater  in  the  sixteenth  century. 

At  no  period  in  English  history  do  we  see  any  antagonism 
between  the  common  lawyers  and  the  Parliament.  On  the  con- 
trary, the  lawyers  recognize  it  not  only  as  a  court,  but  as  "the 
highest  court  which  the  king  has,""  in  which  relief  could  be  given 
which  could  be  given  nowhere  else,^-'  in  which  powers  could  be 
exercised  which  neither  the  king  nor  any  other  body  in  the  state 

''Ibid,  iii  37,  38. 

'"Holdsworth,  op.  cit.  ii  472. 

"/&td.  iii  140. 

"Y.  B.  19  Hy.  VI  Pasch.  pi.  i  p.  63,  "Le  Parlement  est  la  court  du  Roy, 
et  le  plus  haut  court  que  il  ad;"  Holdsworth,  op.  cit.  ii  362  n.   i. 

"Brooke,  Ab.  Parlement  pi.  ZZ^  "Ou  matter  est  econter  reason,  et  le 
partie  nad  remedy  al  comon  ley  il  suera  pur  remedy  in  parliament." 
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could  exercise,^*  in  which  the  errors  of  their  own  courts  could  be 
redressed. '^^  From  an  early  period  lawyers  have  been  distinguished 
members  of  the  House  of  Commons ;°'  and  the  judges  and  the  law 
officers  were  from  the  earliest  period  members  of  the  Council, 
which  was  at  first  the  "core  and  essence"  of  the  Parliament.  Even 
when  the  judges  and  law  officers  ceased  to  be  members  of  the 
House  of  Lords,  they  continued  to  be  summoned,  and  are  still  simi- 
moned,  to  that  House  by  writs  of  attendance.^"  This  is  a  fact  of 
the  greatest  importance  in  the  history  of  the  English  Parliament 
because  it  meant  that  the  best  legal  talent  of  the  day  was  ready  to 
assist  in  the  development  of  its  powers.  It  meant  that  men  who 
were  accustomed  to  the  working  of  the  procedural  rules  of  the 
royal  courts  were  ready  to  assist  it  to  devise  a  rational  system  of 
procedure.  No  doubt  the  procedural  rules  of  the  common  law  were 
gravely  defective;'*  but  they  had  at  least  one  merit — they  dis- 
countenanced the  very  archaic  legal  ideas  which  so  seriously  ham- 
pered the  representative  assemblies  of  the  continent.  They  were 
capable  of  a  certain  amount  of  development  and  adaptation  ;^"  and 
the  men  who  spent  their  lives  in  working  and  developing  them 
were  the  men  who  were  the  best  fitted  to  create  a  workable  set  of 
rules  for  the  guidance  of  a  representative  assembly.  We  must  not 
minimize  the  importance  of  this  question  of  procedure ;  for,  just 
as  the  procedural  rules  of  the  common  law  were  the  foundation 
upon  which  that  law  was  built,  so  the  acquisition  by  the  English 
Parliament  of  a  reasonable  set  of  procedural  rules  is  the  secret  of 
its  capacity  to  develop  into  an  organ  of  the  government  of  the  state. 
We  know,  it  is  true,  but  little  of  the  procedure  of  the  mediaeval 
Parliaments.  But  Parliamentary  procedure,  as  we  see  it  in  the 
Elizabethan  Parliament,  was  clearly  an  old  growth;  and  we  do 
know  enough  of  the  procedure  of  the  mediaeval  Parliament  to  see 

**49  Ass.  pi.  8,  "Le  Roy  ne  purra  my  grant  eel  per  sa  chartre  sans  Parlia- 
ment, ne  faire  tenements  devisable  per  sa  chartre  ou  ils  ne  furent  pas 
devisable  devant" 

"Holdsworth,  op.  cit.  i  171,  176. 

Torritt,  The  Unreformed  House  of  Commons  512,  513;  but  they  were 
sometimes  unpopular;  in  1330  there  was  an  ineffectual  attempt  to  exclude 
them  from  the  county  representation ;  and  in  46  Edward  III  an  ordinance 
or  statute  was  passed  excluding  them,  see  as  to  the  position  of  this  docu- 
ment the  Record  Comm.  Ed.  of  the  Statutes  i  394  n;  the  attempt  to 
exclude  them  failed,  for,  as  Mr.  Porritt  says,  "testimony  to  the  presence 
of  lawyers  in  the  House  is  abundant  as  soon  as  the  entries  in  the  Journals 
begin  to  be   full  and  detailed." 

"Redlich,  op  cit.  ii  53;  infra  note  104. 

"Holdsworth,  op.  cit.  iii  469-472. 

"Ibid,  ii  501,  502. 
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that  many  of  the  Elizabethan  rules  are  older  than  the  sixteenth  cen- 
tury.'* A  few  of  these  rules  will  show  us  what  a  large  debt  the 
English  Parliament  owed  in  its  earliest  years  to  its  close  alliance 
with  the  law  and  the  lawyers,  and  more  especially  to  the  common 
law  and  the  common  lawyers. 

(i)  From  the  earliest  period  in  its  history  the  English  Parlia- 
ment has  accepted  the  principle  that  the  wishes  of  the  majority 
are  decisive.'^  It  is  probable  that  the  principle  itself  was  derived 
from  the  canon  law.  In  this,  as  in  many  other  instances,  ideas 
drawn  from  the  canon  law  had  a  large  influence  upon  the  minds 
of  those  who  were  creating  a  common  law  in  the  thirteenth  cen- 
tury.'* It  is  clear  from  the  Year  Books  that  in  the  fifteenth  cen- 
tury it  is  accepted  as  an  ordinary  and  obvious  principle."^  (2) 
We  have  seen  that  the  procedure  by  bill  applied  to  legislation  and 
taxation  had  much  to  do  with  the  consolidation  of  the  power  of 
Parliament.'*  It  is  well  to  remember  that  a  procedure  by  bill, 
setting  out  the  relief  sought,  was  the  ordinary  procedure  of  those 
who  asked  some  favor  or  some  relief  from  the  Council  or  the 
Chancery  f^  and  a  suit  to  Parliament  for  a  private  act,  doubtless 
by  bill,  was  the  proper  remedy  when  no  relief  could  be  had  either 
at  common  law  or  in  the  Chancery.®*  (3)  The  committee  system 
which  we  see  in  full  working  order  in  the  Elizabethan  Parliaments 
probably  had  its  roots  in  the  Middle  Ages.®^  The  Receivers  and 
Triers  of  petitions  are  in  principle  committees  appointed  to  deal 
with  what  was  then  the  chief  business  of  the  Parliament.**     On 

"See  e.  g.,  Y.  B.  33  Hy.  VI  Pasch.  pi.  8,  for  an  account  of  the  procedure 
used  in  making  a  statute. 

"Redlich,  op.  cit.  ii  261-264;  it  may  perhaps  be  noted  that  there  is 
earher  authority  for  the  principle  than  the  Articuli  Baronum  of  1215 — 
the  earliest  authority  cited  by  Redlich;  in  the  Leges  Henrici  Primi  V  6, 
it  is  stated  that  in  case  of  conflict  the  views  of  the  majority  will  prevail — 
"Quodsi  in  judicio  inter  partes  oriatur  dissensio,  de  quibus  certamen  emer- 
serit,  vincat  sententia  plurimorum;"  it  was  not  tiiri367  that  it  was  settled 
that  the  verdict  of  a  jury  might  not  be  given  by  a  majority.  Holds^yorth, 
op.  cit.  i  157  n.  2;  Thayer,  Evidence  87  n.  4. 

•^loldsworth,  op.  cit.  ii  160,  161,  213-215. 

"Y.  B.  B.  19  Hy.  VI  Pasch.  pi.  i  p.  63;  IS  Ed.  IV  Mich.  pi.  2  p.  2, 
"Sir,  en  le  Parliament  si  le  greindre  partie  des  Chivaliers  des  Countys 
assentent  al  feasans  d'un  acte  du  Parliament,  et  le  meindre  partie  ne  voil- 
lent  my  agreer  a  eel  act,  uncore  ce  sera  bon  statute  a  durer  en  perpetuity," 
per  Littleton. 

** Supra  13;  infra  26-28. 

"Holdsworth,  op.  cit.  ii  365  n.  9. 

"Brooke,  Ab.  Conscience  pi.  15 — Y.  B.  8  Ed,  IV  Trin.  pi.  i ;  supra 
note  53. 

"Redlich,  op.  cit.  ii  203. 

"For  a  note  of  their  early  history  see  Mcllwain,  The  High  Court  of 
Parliament  251-256. 
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several  occasions  the  House  of  Commons  appointed  Treasurers 
to  receive  the  subsidy  and  committees  to  draw  up  statutes  or  to 
examine  accounts;'*  and  the  idea  of  a  delegation  of  specific  busi- 
ness was  familiar  to  the  lawyers.  The  Chancellor  from  an  early 
period  delegated  cases  to  the  masters;  and  the  common  lawyers 
from  the  earliest  period  were  bound  to  delegate  the  decision  of  all 
questions  of  fact  to  a  jury.  (4)  Mr.  Redlich  has  pointed  out  that 
all  Parliamentary  deliberation  is  cast  into  the  form  of  a  debate 
upon  some  specific  motion.  "It  is  not  a  series  of  independent  ora- 
tions but  is  composed  of  speeches  and  replies. "^°  But  it  was  a  de- 
bate as  to  the  issues  to  be  enrolled  composed  of  speeches  and 
replies,  which  formed,  as  the  Year  Books  show  us,  the  chief  part 
of  the  lawyers'  work  in  court  ;^^  and  it  is  not  at  all  unlikely  that 
it  was  their  influence  which  thus  created  one  of  the  leading  char- 
acteristics of  Parliamentary  deliberation.  And  it  is  quite  clear 
that  some  of  the  rules  of  debate — e.  g.,  the  rules  as  to  the  citation 
of  documents  in  the  House,  are  founded  on  the  lawyers'  rules  as 
to  evidence.^^  (5)  When  we  first  get  a  clear  account  of  Parlia- 
mentary procedure  we  are  struck  by  the  minute  attention  paid  to 
matters  of  form.  The  absence  of  the  proper  form  of  endorsement 
on  a  bill  sent  to  the  Lords,"'  the  absence  of  a  single  letter  in  a 
precept  addressed  by  the  sheriff  to  his  bailiffs,^*  the  use  by  the 
Lords  of  paper  instead  of  parchment  for  their  amendments'''  were 
serious  matters  to  be  gravely  discussed.  When  we  remember  the 
character  of  the  common  law  procedure  of  the  fifteenth  century,^' 
we  cannot  help  suspecting  the  influence  of  the  lawyers.  (6)  Coke 
says  •J'' 

"In  1340  a  joint  committee  of  Lords  and  Commons  was  appointed  to 
draw  up  statutes ;  in  1406  it  was  requested  that  certain  of  the  Commons 
should  be  present  at  the  engrossing  of  statutes;  in  1341  a  committee  was 
appointed  to  investigate  the  accounts  of  the  last  subsidy,  Redlich,  op.  cit. 
ii  203. 

"Redlich,  op.  cit.  iii  51. 

"Holdsworth,  op.  cit.   iii  479. 

'Tledlich,  op.  cit.  iii  60;  ibid,  at  p.  82  the  learned  author  says  that  prob- 
ably the  rules  of  debate  and  the  order  of  procedure  are  "real  statements 
of  old  established  usage." 

"D'Ewes,  Journal  303. 

'*Ibid.  556. 

"/fcirf.  575-577- 

"Holdsworth,  op.  cit.  iii  471  n.  1. 

"Fourth  Institute  14;  cp.  Y.  B.  7  Hy.  VII  Trin.  pi.  i  p.  16,  "Chescun 
court  sera  pris  solonque  ce  que  ad  este  use — et  issint  de  I'Eschiquier  et 
Banc  le  Roy,  et  Chancery,  et  issint  del  Court  de  Parlement." 
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"As  every  court  of  justice  hath  laws  and  customs  for  its  direc- 
tion, some  the  civil  and  canon,  some  the  common  law,  others  their 
own  peculiar  laws  and  customs,  so  the  High  Court  of  Parliament 
hath  also  its  own  peculiar  law  called  the  lex  et  consuetudo 
Parliamenti." 

This  law  is,  like  the  common  law,  to  be  ascertained  from  the 
precedents  to  be  found  in  the  Parliamentary  records;^*  and,  in 
the  House  of  Commons,  the  relation  of  the  Speaker  to  this  cus- 
tomary law  is  strikingly  similar  to  the  relation  of  a  judge  to  the 
common  law  and  to  the  rules  of  his  court.^*  Thus  the  whole  idea 
of  Parliamentary  Privilege,  which  developed  with  the  consolida- 
tion of  the  powers  of  Parliament,  springs  from  the  notion  that 
it  is  a  court  which  like  other  courts  must  have  its  peculiar  and 
appropriate  privileges ;  and  to  the  end  many  of  these  privileges — 
notably  the  power  to  irnprison  for  contempt — retain  a  strong 
analogy  to  the  privileges  of  other  courts.®"  (7)  Like  the  other 
courts  of  law  in  the  Middle  Ages,  Parliament  had  its  separate 
rolls,  which  were  conclusive  evidence  of  its  proceedings.®^ 

Because,  from  the  first.  Parliament  had  been  regarded  as 
possessing  the  status  of  a  superior  court,  its  powers  were  never 
fettered  by  those  archaic  rules  which  had  so  seriously  hampered 
the  usefulness  of  the  representative  assemblies  of  the  continent.®^ 
Archaic  rules  had  been  already  banished  from  the  superior  courts 
by  the  lawyers  of  Bracton's  school,  before  Parliament  made  its 

™Redlich,  op.  cit.  ii  4,  5. 

^*Ibid.  ii  144,  145,  "This  duty  of  the  Speaker's  [the  duty  of  interpreting 
the  law  and  custom  of  Parliament]  *  *  *  may  best  be  understood  by 
comparing  it  with  the  corresponding  attitude  of  an  English  judge  to  the 
law  which  he  administers.  The  immense  and  many  meshed  net  of  the 
common  law  with  its  thousands  of  decided  cases  wraps  him  in  its  folds, 
but  gives  him  in  compensation  thousands  of  chances  to  use  the  unvritt^n 
law  stored  up  in  precedents  lor  extending  the  law  itself  by  exposition, 
even  for  creating  new  law :  so,  too,  is  it  with  the  Speaker.  Behind  the 
comparatively  meagre  body  of  positive  enacted  rules  stretches  the  wide 
expanse  of  century  long  parliamentary  usage,  as  recorded  in  the  journals 
of  the  House.  Here,  too,  the  Speaker  has  the  opportunity  of  drawing 
new  judge  made  law  out  of  the  old  decisions." 

'"It  was  said  in  1593  (D'Ewes,  Journal  514)  that,  "This  court  for  its 
dignity  and  higness  hath  privilege,  as  all  other  courts  have ;  and  as  it  is 
above  all  other  courts,  so  it  hath  privilege  above  all  other  courts ;  and  as  it 
hath  privilege  and  jurisdiction  too,  so  hath  it  also  coercion  and  compul- 
sion ;"  as  Mr.  Mcllwain  says.  High  Court  of  Parliament  232,  233,  this 
doctrine  was  extended  with  the  extension  of  the  powers  of  Parliament,  so 
that  the  relations  of  privileges  to  the  law  long  remained  obscure,  ibid. 
237  seqq. 

"Y.B.  33  Hy.  VI  Pasch,  pi.  8  p.  18,  "Le  court  de  Parlement  est  le  plus 
haut  court  le  Roy  ad,  et  si  bien  seroit  que  chescun  maner  chose  on  Act 
que  est  material  et  fait  illonques,  la  reason  seroit  estre  enrole." 

"Supra  6,  7- 
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appearance  as  a  settled  body.*^  Because  it  was  regarded  as  the 
highest  court  known  to  the  law,  the  lawyers  never  took  a  narrow 
or  a  technical  view  of  its  powers  and  privileges.  The  judges  in 
the  fifteenth  century  declined  to  give  an  opinion  as  to  their  ex- 
tent.®* Thus  as  its  powers  expanded  it  was  able  to  develop  on  its 
own  lines.  It  was  helped  by  the  technical  learning  of  the  lawyers, 
and  was  not  hindered  by  the  narrow  unreasonableness  of  many  of 
their  technical  rules.  Consequently  it  acquired  ample  privileges 
and  a  flexible  code  of  procedure  which  made  it  an  organ  of  the 
state  as  definite  as  the  Council,  or  as  any  of  the  courts  of  common 
law,  but  with  a  perfectly  distinct  character  of  its  own."  Its  acts 
and  proceedings  were  duly  recorded  like  those  of  the  other  courts ; 
and  this  gave  them  a  permanence  and  an  authority  which  enabled 
the  power  which  it  had  acquired  in  the  Middle  Ages  to  be  used  as 
precedents  in  a  later  age.®* 

"Holdsworth,  op.  cit.  ii  164. 

**Ibid.  368,  n.  3,  472. 

"There  is  an  instructive  argument  in  Y.B.  19  Hy.  VI  Pasch.  pi.  i.  p. 
64  which  illustrates  at  once  the  lawyers  rooted  habit  of  regarding  Parlia- 
ment as  a  court,  and  the  fact  that  even  the  lawyers  were  beginning  to 
see  that  it  was  something  very  different  from  an  ordinary  court ;  counsel 
argued  that  a  tax  granted  by  Parliament  was  a  profit  of  the  court  of  Par- 
liament and  "le  Roy  pent  granter  les  profits  de  sa  Court  de  Parlement 
come  il  peut  de  ses  auters  Courts  devant  que  le  chose  grant  soit  in  luy," 
but  Newton  pointed  out  that  grants  of  taxes  by  Parliament  were  wholly 
different  things ;  for  the  profits  of  other  courts,  "sont  chose  a  luy  accrues 
per  cause  d'un  forfait  fait  a  sa  Ley  *  *  *  mes  c'est  XV  est  un  grant 
de  voluntate  populi  sui  spontanea,  qui  preuve  que  il  n'est  droit  en  luy 
devant  le  grant  par  inheritance  que  il  ad  en  ses  Courts ;"  no  doubt  there 
is  a  tendency  to  talk  of  statutes  as  judgments  of  the  Parliament  see  e.  g. 
Y.  B.  7  Hy.  VII  Trin.  pi.  i  p.  15,  "un  Act  de  Parlement  n'est  forsque 
judicum."  per  Fineux ;  but  as  early  as  Henry  IV's  reign  the  two  things  were 
seen  to  differ,  see  c.  g.,  Y.  B.  8  Hy.  IV  Mich.  pi.  13  p.  13.  "Quant  a  ceo  que 
vous  dits  que  Tordinance  fuit  un  jugement  en  le  Parlement  il  n'est  my 
issint,"  per  Gascoigne,  Y.  B.  4  Hy.  VII  Trin.  pi.  6.  Townshend  and  Brian 
agree  that  there  is  a  difference  between  the  repeal  of  an  act  of  attainder 
by  another  act,  and  the  reversal  of  an  erroneous  judgment. 

"We  agree  with  Mr.  Mcllwain,  High  Court  of  Parliament  230  n.  i,  that 
Professor  Redlich  is  wrong  when  he  maintains  (Procedure  of  the  House 
of  Commons  i  24.  25)  that  the  conception  of  the  House  of  Commons  as  a 
court  has  had  no  iniliience  on  its  procedure  and  order  of  business  but  that 
that  procedure  and  order  of  business  "have  from  the  first  grown  out  of 
the  political  exigencies  of  a  supreme  representative  assembly  with  legis- 
lative and  administrative  functions ;"  we  think  that  the  fact  that  the 
lawyers  were  able  to  regard  it  as  a  court  made  them  ready  to  assist  in 
its  development;  and  they  naturally  adopted  judicial  analogies.  On  the 
other  hand  we  think  that  Mr.  Mcllwain  presses  the  analogy  with  a  court 
too  far.  The  lawyers  might  talk  of  it  as  a  court ;  but  as  the  reference 
to  the  Y.B.B.  in  the  last  note  shows,  they  were  quite  alive  to  its  essential 
differences  from  any  other  court.  Mr.  Mcllwain  considers  {op.  cit.  no) 
that  Parliament  was  "thought  of  first  as  a  court  rather  than  as  a  legisla- 
ture at  least  as  late  as  the  assembling  of  the  Long  Parliament."  We  shall 
give  some  reasons  for  disagreeing  with  this  view,  see  infra  25,  26. 
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From  this  alliance  between  Parliament  and  the  lawyers  there 
flowed  two  important  consequences. 

The  first,  and,  from  the  point  of  view  of  legal  history,  the 
most  important  consequence,  was  the  fact  that  it  helped  to  give  a 
far  more  definite  meaning,  and  a  far  larger  practical  effect  to  the 
theories  which  English  lawyers,  like  some  of  their  continental 
brethren,  held  as  to  the  supremacy  of  the  law  over  all  members 
of  the  state,  king  and  subject  alike.  In  England  the  theory  that 
the  law  was  thus  supreme  was  something  very  much  more  than  a 
doctrine  of  the  lawyers.  It  was  a  large  premise  which  was  used 
to  justify  logically  the  control  over  taxation  and  legislation  which 
Parliament  had  acquired.  England,  Fortescue  explains,  is  a 
dominium  politicum  et  regale,  a  kingdom  in  which  the  law  is  su- 
preme, because  the  king  can  neither  change  the  laws  nor  impose 
taxes  without  the  consent  of  Parliament."  Thus  practically  illus- 
trated, that  which  in  other  countries  remained  an  abstract  legal 
doctrine,  became  the  chief  article  in  the  political  faith  of  the  Eng- 
lish people.®*  Moreover,  this  doctrine  of  the  supremacy  of  the 
law  became  a  far  more  practically  workable  principle  by  reason 
of  its  connection  with  Parliament.  Abroad,  as  we  have  seen,  the 
doctrine  seemed  to  take  the  form  of  the  supremacy  of  a  funda- 
mental law  which  no  power  in  the  state  could  change,  and  only 
the  lawyers  could  interpret.*®  In  England,  at  the  close  of  the 
Middle  Ages  it  was  coming  to  mean  the  supremacy  of  a  law  which 
Parliament  could  change  and  modify.®"    No  doubt  a  belief  in  the 

"De  Laudibus  c.  i8  "they  proceed  not  from  the  Prince's  pleasure  as 
do  the  laws  of  those  kingdoms  that  are  ruled  only  by  regal  government 
*  *  *  for  so  much  as  they  are  made  not  only  by  the  Prince's  pleasure, 
but  also  by  the  consent  of  the  whole  realm  *  *  *  and  if  it  fortune 
those  statutes,  being  devised  with  such  great  solemnity  and  witte,  not  to 
fall  out  so  effectually,  as  the  intent  of  the  makers  did  wish,  they  may  be 
quickly  reformed,  but  not  without  the  consent  of  the  commons,  and  states 
of  the  realme,  by  whose  authority  they  were  first  devised ;"  cp.  The 
Governance  of  England  c.  3,  where  the  miserable  condition  of  the  French 
peasant  is  ascribed  to  the  fact  that  the  King  can  impose  taxes  without  the 
consent  of  his  estates. 

■^It  was  said  in  argument  in  Y.  B.  19  Hy.  VI  Pasch  pi.  i  p.  63  "Le 
Roy  peut  disinheriter  un  home  et  luy  mettre  a  mort  que  est  encontre  la 
Ley,  si  le  Parlement  ne  fuist"  per  Newton. 

^ Supra  II. 

•"Holdsworth,  op.  cit.  ii  368-370.  We  still  hold  this  view  in  spite  of 
Mr.  Mcllwain's  criticisms  of  it,  op.  cit.  271-281 ;  -his  instances  are  taken 
from  cases  which  turn  on  the  pre-Reformation  view  of  the  relationship 
between  Church  and  State.  These  cases  we  regard  as  a  special,  and  a 
very  intelligible  exception  to  the  ordinary  rule.  Similarly,  we  think  that  he 
has  exaggerated  the  importance  in  England  of  the  conception  of  a  funda- 
mental law  which  even  Parliament  cannot  change  (op.  cit.  Chap.  II).  It 
is  as  well  to  remember  that  Magna  Carta  itself,  though  in  form  declara- 
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existence  of  a  fundamental  law  which  no  power  in  the  state  could 
change  was  a  reasonable  belief  when  church  and  state  stood  over 
against  one  another  as  rival  powers,  each  claiming  a  large  and  un- 
defined allegiance  from  the  same  persons.'^  It  was  occasionally 
recognized  by  the  pre-Reformation  lawyers  f^  and  it  was  used  as 
a  weapon  of  political  controversy  by  their  successors.'^  But  it 
has  never  in  England  possessed  much  practical  importance,  be- 
cause, fortunately  for  the  English  constitution,  the  cause  of  con- 
stitutional liberty  has  never  been  obliged  to  place  much  dependence 
upon  it.  The  supremacy  of  a  law  which  could  be  changed  only  by 
Parliament  was,  as  we  shall  see,®*  far  stronger,  a  far  more  man- 
ageable, a  far  more  efficient  protector  of  that  liberty. 

In  the  second  place,  the  existence  of  this  petitioning,  taxing, 
and  legislating  body  helped  to  introduce  the  distinction  between  a 
judicial  court  exercising  judicial  functions,  and  a  legislative  body 
exercising  legislative  functions.  It  was  an  altogether  new  species 
of  court  which  was  making  its  appearance  in  the  English  state; 
and  it  naturally  affected  very  materially  the  sphere  of  the  activity 
of  the  older  judicial  courts.     It  is  useful  to  remember  that  it  was 

tory,  was  after  all  enacted  law.  When  the  King  and  Parliament  talked 
of  fundamental  laws  in  the  seventeenth  century  (see  Mcllwain  op.  cit. 
75-93)  they  were  thinking  of  the  rights  which  in  their  opinion  the  existing 
law  gave  to  them.  These  rights  they  deemed  to  be  fundamental  in  the 
sense  that  they  were  the  basis  of  the  constitution  as  they  conceived  it, 
not  in  the  sense  that  King,  Lords  and  Commons  could  not  change  them, 
see  infra  29.  It  is  only  very  exceptionally  (e.  g.,  in  King  v.  Hampden 
(1637)  3  S.  T.  at  p.  1235,  and  in  Godden  v.  Hales  (1685)  11  S.  T.  1165  that 
we  meet  with  the  idea  of  a  law  which  Parliament  cannot  change,  and  then 
only  in  the  arguments  of  the  extreme  prerogative  law^yers.  Even  they 
avoid  using  it  if  they  have  any  more  solid  reasons  to  advance. 

"Holdsworth,  op.  cit.  ii  366,  367. 

"See  e.  g.,  Y.  B.  21  Hy.  VH  Hil  pi.  i,  pp.  1-5.  cited  Mcllwain,  op.  cit. 
277,  278;  we  may  note  that  Vavisour  (pp.  3,  4)  argued  that  the  King  could 
be  made  a  parson  by  act  of  Parliament — various  lords,  he  said,  had  par- 
sonages, "issint  n'est  impertinent  que  la  Roy  sera  dit  parson :  et  especial 
per  le  Act  del  Parlement.  Car  en  temps  le  Roy  R.  2  il  fuit  division  pur 
le  Pape  en  temps  de  vacation,  si  come  il  fuit  or  tard,  et  pur  ceo  que  il  fuit 
certifie  au  Roy  et  son  Conseil,  que  certein  Prestres  in  Anglia  avoient 
of?endus  in  divers  points  ils  furent  per  Act  de  Parlement  deprives  de  lour 
benefices ;"  to  this  Frowicke,  C.  J.  replied  that  if  lords  had  parsonages 
this  was  by  the  consent  of  the  Pope,  and  that,  "Un  acte  temporal  sans 
le  assent  del  Supreme  teste  ne  poit  faire  le  Roy  parson ;"  the  argument 
based  on  the  anti-ecclesiastical  legislation  of  Richard  H's  reign  is  interest- 
ing, as  it  foreshadows  Henry  VHI's  own  argument  in  the  preamble  to 
the  Statute  of  Appeals,  Holdsworth,  op.  cit.  i  360,  361 ;  similarly  Brian's 
statement,  Y.  B.  10  Hy.  VH  Hil.  pi.  17,  that  "Rex  est  persona  mixta 
car  est  persona  unita  cum  sacerdotibus  Saint  eglise,"  foreshadows  the  claim 
to  be  supreme  head  of  the  church  holding  directly  under  God. 

"Mcllwain,  op.  cit.  75-93;  infra. 

**Infra  29,  30. 
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the  rise  of  Parliament  which  tended  to  make  the  judicial  functions 
of  the  itinerant  justices  their  most  important  functions,**^  and  to 
confine  the  sphere  of  activity  of  the  juries,  summoned  to  assist 
the  work  of  the  central  courts,  mainly  to  judicial  work."' 

The  use  which  the  Tudor  kings  made  of  Parliament  during 
the  sixteenth  century  consolidated  the  powers  which  it  had  won 
in  the  Middle  Ages.  At  the  end  of  this  century  it  stands  out  as 
the  supreme  legislative  and  taxing  authority  in  the  nation, 
possessed  of  an  adequate  procedure,  and  protected  by  well  recog- 
nized privileges.  No  doubt  Parliament  was  strictly  controlled  by 
the  crown.  No  doubt  the  initiative  on  all  important  matters  was 
retained  by  the  crown — though  retained  at  the  close  of  Elizabeth's 
reign  with  increasing  difficulty.  But  the  picture  which  D'Ewes 
draws  for  us  of  the  Elizabethan  Parliaments  makes  it  quite  clear 
that  it  was  this  control  that  was  largely  responsible  for  making 
Parliament,  and  more  especially  the  House  of  Commons,  an  effi- 
cient organ  of  government  in  a  modern  state.  That  control  did 
for  Parliamentary  power  and  privilege  and  procedure  what  it  did 
for  the  development  of  local  government  under  the  Justices  of  the 
Peace.  In  both  cases  the  Tudor  kings  adapted  institutions  which 
had  begun  to  develop  at  the  latter  part  of  the  mediaeval  period  to 
the  needs  of  the  modern  state,  by  enforcing  and  increasing  their 
powers,  and  by  diligently  supervising  the  exercise  of  those  powers. 
Just  as  the  Justices  of  the  Peace  were  educated  by  the  various 
forms  of  control  which  the  crown  and  the  Council  applied  to  them, 
so  Parliament  was  educated  by  the  use  which  the  crown  made  of 
it,  by  its  constant  supervision,  by  the  presence  of  Privy  Councillors 
in  the  House  of  Commons,  and  by  their  constant  service  on  its 
committees.^'^  In  fact,  the  increase  in  the  powers  and  the  effi- 
ciency of  the  Justices  of  the  Peace  and  the  increase  in  the  effi- 
ciency of  the  House  of  Commons  helped  forward  the  develop- 
ment of  both  these  instruments  of  government,  (i)  The  growth 
of  the  powers  and  the  efficiency  of  the  Justices  of  the  Peace 
directly  increased  the  efficiency  of  the  House  of  Commons,  be- 
cause many  of  its  members  were  Justices.  They  were  able  as 
members  of  Parliament  to  make  suggestions  for  the  amendment 
of  the  law  which  their  experience  as  Justices  had  suggested.   This 

•°Holdsworth,   op.   cit.  i   146. 

'^Ibid.  115,  116;  the  administrative  functions  of  the  jury  in  connection 
with  local  government  had  a  much  longer  life. 

•"We  often  find  all  the  Privy  Councillors  in  the  House  put  upon  com- 
mittees, e.g.,  D'Ewes,  Journal  157,  345. 


CENTRAL  COURTS  OF  LAW.  23 

acquaintance  with  practical  afiFairs  possessed  by  many  of  its  mem- 
bers gave  a  business-like  and  a  practical  tone  to  deliberations  in 
Parliament  to  which  the  deliberations  of  the  continental  assemblies 
never  attained.®*  These  deliberations  were  therefore  a  real  assist- 
ance to  the  Council  in  gauging  the  feelings  of  the  nation,^®  and  in 
the  task  of  devising  the  measures  which  were  needed  both  to 
guard  the  state  against  its  numerous  enemies,  domestic  and 
foreign,  and  to  adapt  its  institutions  and  its  laws  to  the  needs  of 
this  new  age.  (2)  Conversely,  the  growth  of  the  pow-er  of  the 
House  of  Commons  increased  both  the  efficiency  and  the  inde- 
pendence of  the  Justices  of  the  Peace.  As  members  of  Parliament 
they  had  helped  to  make  some  of  the  laws  which  they  adminis- 
tered, and  they  were  therefore  in  a  position  to  understand  them 
and  apply  them  intelligently.^"*'  They  could  the  more  easily  realize 
that  they  were  no  mere  officials  of  the  central  government,  but 
independent  administrators  whose  powers  had  been  conferred 
upon  them  by  the  law.  For  both  these  reasons  they  were  able  to 
bring  to  the  execution  of  their  various  duties  those  qualities  of 
common  sense  and  individual  initiative  which  are  apt  to  wither 
under  a  bureaucratic  regime. 

The  result  upon  Parliament  is  best  described  in  the  well  known 
words  of  Sir  Thomas  Smith  :"^ 

"The  most  high  and  absolute  power  of  the  realme  of  Englande, 
consisteth  in  the  Parliament.  For  as  in  warre  where  the  king  him- 
selfe  in  person,  the  nobilitie,  the  rest  of  the  gentilitie,  and  the  yeo- 
manrie  are,  is  the  force  and  power  of  Englande :  so  in  peace  and 
consultation  where  the  Prince  is  to  give  life,  and  the  last  and  high- 
est commaundement,  the  Baronie  for  the  nobilitie  and  higher,  the 
knightes,  esquiers,  gentlemen  and  commons  for  the  lower  part  of 
the  common  wealth,  the  bishoppes  for  the  clergie  bee  present  to 
advertise,  consult  and  shew  what  is  good  and  necessarie  for  the 
common  wealth,  and  to  consult  together,  and  upon  mature  delibera- 

**See  e.  g.,  D'Ewes,  op.  cit.  660,  661,  663,  664 — a  debate  on  a  bill  which 
involved  the  increase  of  the  penal  jurisdiction  of  the  Justices  of  the  Peace; 
ibid.  505-507, — a  debate  on  bill  against  aliens;  ibid.  168-171 — a  debate  on  a 
bill  against  non-resident  burgesses ;  ibid.  86 — long  arguments  on  a  bill  for 
the  increase  of  the  navy. 

"Thus  the  Council  were  well  aware  from  the  communications  they 
had  received  from  the  Justices  that  the  agitation  against  monopolies  ex- 
pressed the  real  feelings  of  the  country,  see  Hamilton  Quarter  Sessions 
from  Elizabeth  to  Anne  23-27. 

^"*Thus  the  Queen  addressing  the  House  on  its  prorogation  in  1593 
said,  "You  that  be  judges  and  justices  of  the  peace,  I  command  and 
straitly  charge  you,  that  you  see  the  law  to  be  duly  executed,  and  that 
you  make  them  [i.  e.,  the  statutes  just  passed]  living  laws  when  we  have 
put  life  into  them,"  D'Ewes.  Journal  467. 

""De  Republica  Anglorum  Bk.  II  c.  1. 
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tion  everie  bill  or  lavve  being  thrise  reade  and  disputed  uppon  in 
either  house,  the  other  two  partes  first  each  a  part,  and  after  the 
Prince  himselfe  in  presence  of  both  the  parties  doeth  consent  unto 
and  alloweth.  That  is  the  Princes  and  whole  realmes  deede :  where- 
upon justlie  no  man  can  complaine,  but  must  accommodate  him- 
selfe to  finde  it  good  and  obey  it.  *  *  *  That  which  is  doone  by  this 
consent  is  called  firme,  stable,  and  sanctum,  and  is  taken  for  lawe. 
The  Parliament  abrogateth  olde  lawes,  maketh  newe,  giveth  orders 
for  thinges  past,  and  for  thinges  hereafter  to  be  followed,  changeth 
rightes,  and  possessions  of  private  men,  legittimateth  bastards, 
establisheth  formes  of  religion,  altereth  weightes  and  measures, 
giveth  formes  of  succession  to  the  crowne,  defineth  of  doubtfull 
rightes,  whereof  is  no  lawe  alreadie  made,  appointeth  subsidies, 
tailes,  taxes,  and  impositions,  giveth  most  free  pardons  and  absolu- 
tions, restoreth  in  bloud  and  name  as  the  highest  court,  condemneth 
or  absolveth  them  whom  the  Prince  will  put  to  that  triall :  And 
to  be  short,  all  that  ever  the  people  of  Rome  might  do  either  in 
Centuriatis  comitijs  or  tributis,  the  same  may  be  doone  by  the  par- 
liament of  Englande,  which  representeth  and  hath  the  power  of 
the  whole  realme  both  the  head  and  the  bodie.  For  everie  English- 
man is  entended  to  bee  there  present,  either  in  person  or  by  procu- 
ration and  attornies,  of  what  preheminence,  state  dignitie,  or  qualitie 
soever  he  be,  from  the  Prince  (be  he  King  or  Queene)  to  the  low- 
est person  of  Englande.  And  the  consent  of  the  Parliament  is 
taken  to  be  everie  mans  consent." 

Smith  and  all  other  writers^°^  of  this  century  speak  of  Parlia- 
ment as  a  court — "the  highest  and  most  authentical  court  of  Eng- 
land"— but  still  a  court.  This  is  a  significant,  but  a  very  intelligible 
fact.  A  large  part  of  the  government  of  the  country,  central  and 
local,  was  carried  on  by  courts  acting  under  judicial  forms.  That 
all  governing  bodies  partook  of  the  nature  of  courts  was  therefore 
an  idea  which  came  naturally  to  those  who  treated  of  public  law. 
Moreover,  most  of  the  books  which  treated  of  the  Parliament  were 
written  by  men  who  had  been  trained  in  the  common  law;"'  and 

^"'E.  g.,  Lambard,  Crompton  and  Coke. 

^•"The  chief  exception  is  Smith,  who  was  a  Roman  lawyer,  and  a  states- 
man rather  than  a  lawyer;  but  his  book  on  the  Republic  of  England  was 
meant  to  be  a  popular  sketch,  and  he  naturally  adopts  the  received  ter- 
minology. We  cannot  however  agree  with  Mr.  Alston  that  Smith  devotes 
a  large  space  to  the  Prince  and  Parliament  only  because  he  regarded  the 
English  constitution  as  consisting  primarily  of  judicial  courts ;  and  that 
he  describes  them  as  he  does  only  because  "no  account  of  the  judicial 
system  would  be  complete  without  them,"  Introd.  xxvii.  Smith  meant, 
as  his  letter  to  Haddon  shows,  (Alston  Introd.  xiv),  to  raise  the  ques- 
tion, "whether  what  is  held  in  England  as  law  be  the  better,  or  what  is 
held  here  (in  France)  and  in  those  regions  which  are  administered  in 
accordance  with  Roman  law."  By  "law"  Smith  clearly  meant  public  rather 
than  private  law.  But  the  position  of  the  English  Parliament  in  its  re- 
lation to  the  Prince  afforded,  as  we  have  seen,  one  of  the  greatest  of 
contrasts  to  foreign  states.  We  think  that  it  was  mainly  for  this  reason 
that  he  describes  it  so  fully. 
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all  of  them  were  familiar  with  the  ideas  of  the  common  law.  Thus 
it  is  not  surprising  that  all  writers  (whether  common  lawyers  or 
not)  should  talk  of  Parliament  as  a  court.  The  lawyers  found  it 
so  treated  of  in  the  Year  Books;  and  all  could  see  that  its  judicial 
functions  and  attributes  were,  and  indeed  still  are,  well  marked."* 
In  fact,  for  some  time  after  the  term  "court"  had  come  to  signify 
simply  a  judicial  tribunal,  lawyers  will  occasionally  speak  of  an 
act  of  Parliament  as  a  "judgment  of  the  Parliament ;""'  and  for  a 
yet  longer  time  lawyers  and  statesmen  and  ecclesiastics  will  speak 
of  "the  High  Court  of  Parliament."  They  will  thus  continue  to 
speak  of  Parliament  as  a  court,  partly  because  ideas  derived  from 
the  period  when  it  was  one  among  many  mediaeval  courts  have  had 
a  permanent  influence  upon  its  powers,  its  privileges,  and  its  pro- 
cedure; partly  because,  in  the  sixteenth  century,  the  lawyers 
were  a  very  important  class  among  its  members;"'"  and  partly 
because  in  the  seventeenth  century — the  century  in  which  the 
powers  and  privileges  and  procedure  of  Parliament  gained  their 
permanent  shape — the  lawyers,  to  whom  the  conception  of  a  court 
came  naturally,  were  the  leaders  and  champions  of  the  Parlia- 
mentary cause. 

But  we  think  that  too  much  stress  should  not  be  laid  upon  the 
fact  that  Parliament  thus  continued  to  be  spoken  of  as  a  court.  We 
have  seen""  that  even  in  Henry  VI's  reign  the  lawyers  were  begin- 
ning to  discover  that  conceptions  borrowed  from  the  law  as  to  the 
jurisdiction  of  courts  could  not  easily  be  applied  to  those  powers 

"*For  the  various  kinds  of  jurisdiction  exercised  by  the  House  of  Lords 
see  Holdsworth,  op.  cit.  i  179-193.  It  should  be  noted  that  till  quite  the 
end  of  Elizabeth's  reign  the  judges  served  on  some  committees  of  the 
House  of  Lords,  not  as  attendants  upon  the  committee  but  as  members  of 
it,  D'Ewes,  Journal  22,  67,  99,  loi,  108,  142;  in  1585  they  are  named  as  at- 
tendants only,  ibid.  319,  and  on  another  occasion  as  members,  ibid.  322;  in 
1589  they  are  also  named  as  members,  ibid.  422,  but  after  1597  as  attendants 
only,  ibid.  527;  when  dealing  with  private  bills  (the  procedure  upon  which 
is  still  quasi-judicial)  the  House  of  Commons  is  often  styled  a  Court, 
c.  g.,  ibid.  587;  and  also  when  dealing  with  certain  cases  of  privilege,  ibid. 
514.  515. 

'"Thus  in  Chudleigh's  Case  (1589-95)  I  Co.  at  p.  132,  L.  Walmesley,  J. 
and  Periam,  C.  B.  said  that  the  Statute  of  Uses  was  a,  "judgment  given 
by  the  whole  Parliament;"  cp.  Brooke,  Ab.  Parlement  pi.  72>  (39  Hy- 
VIII)  ;  Bacon's  argument  in  Calvin's  Case,  Co.  Works  (ed.  Spedding)  VII 
671,  speaks  of  two  statutes  as,  "judgments  in  Parliament  by  way  of 
declaration  of  law." 

'""'In  1545  Wriothesley,  writing  to  Paget  and  Petre  as  to  a  proposal  to 
hold  the  Parliament  at  Reading,  said  that,  if  it  were  held  there,  it  would 
be  best  to  adjourn  the  law  term,  as,  without  the  judges,  sergeants,  and 
other  persons  engaged  at  the  Courts,  "you  shall  have  a  very  simple  as- 
sembly,"' Letters  and   Papers  xx  Pt.  ii  No.  302. 

^'^Supra  note  85. 


26  COLUMBIA  LAW  REV  IB  W. 

of  taxation  and  legislation  which  were  fast  coming  to  be  the  most 
important  functions  of  a  Parliament.  As  in  the  case  of  local  gov- 
ernment in  this  century,  so  in  the  case  of  Parliament,  non-judicial 
functions  were  being  rapidly  developed.  At  the  end  of  the  century 
the  growth  of  these  functions  had  made  it  obvious  that  Parliament 
was  comparable  quite  as  much  to  the  Council  as  to  a  court.^" 
"This  court,"  said  Coke,  when  addressing  the  House  of  Commons 
as  Speaker  in  1592-3,  "is  not  a  Court  alone."^°*  It  had  indeed 
become  very  different  from  any  other  court,  for  in  it  were  repre- 
sented the  king  and  the  three  estates  of  the  realm — "The  great 
corporation  or  body  politic  of  the  kingdom."^"®  It  was  this  fact 
which  gave  to  it  its  "high,  absolute,  and  authentical  powers;"  and 
it  was  these  powers  which  were  destined  to  so  expand  in  the  fol- 
lowing century  that  the  sovereignty  of  Parliament  has  become  the 
central  and  characteristic  feature  of  English  constitutional  law. 
As  with  the  Justices  of  the  Peace  in  the  sphere  of  local  govern- 
ment, so  with  Parliament  in  the  sphere  of  central  government  a 
mediaeval  institution  had  been  so  adapted  that  it  was  able  to  satisfy 
the  requirements  of  the  modern  state,  and  develop  with  its  de- 
velopment. 

That  Parliament,  without  ceasing  to  possess  some  of  the  char- 
acteristics of  a  court,""  could  be  so  used  by  the  Tudor  sovereigns 
that  it  became  a  true  legislative  assembly,  is  due  largely  to  the 
manner  in  which  the  lawyers  had  guided  its  development  in  the 
fourteenth  and  fifteenth  centuries,  and  especially  to  the  substitu- 
tion of  the  practice  of  legislating  by  bill  for  the  practice  of  legis- 
lating by  petition."^  So  long  as  legislation  took  the  form  of  a 
petition  to  the  king,  those  petitions  which  resulted  in  legislation 
did  not  differ  materially  from  petitions  which  resulted  in  a  judicial 
decree  ;^^^  and,  as  we  have  said,  a  petition  to  Parliament  for  a 

'°^It  was  so  spoken  of  by  Peter  Wentworth,  D'Ewes,  Journal  411,  infra 
note   122. 

^"^D'Ewes,  Journal  515,  "Though  any  court  of  record  hath  this  jurisdic- 
tion to  make  out  processes,  yet  this  court  cannot.  Why?  This  may  seem 
strange  that  every  court  in  Westminster,  every  court  that  hath  causes  of 
Plea,  every  lords  leet,  and  every  court  baron  hath  his  powers  that  they  may 
make  out  process ;  yet  this  court  being  the  highest  of  all  courts  cannot ;  how 
can  this  be?  The  nature  of  this  House  must  be  considered;  for  this  court 
is  not  a  court  alone ;  and  yet  there  are  some  things  wherein  this  court  is 
a  court  by  itself,  and  other  things  wherein  it  is  no  court  of  itself ;"  cp.  ibid. 
434,  where  the  Speaker  describes  it  as  "The  highest  court  of  all  other  courts 
and  the  great  council  also  of  this  realm." 

"•Coke,  Fourth  Instit.  2. 

^^"Supra  24  seqq. 

^^^Supra  13. 

^'^Supra  16. 
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private  Act  still  retains  the  judicial  characteristics  which  marked 
the  early  stages  in  the  history  of  every  variety  of  Parliamentary 
legislation.  But  there  could  be  no  talk  of  petition  in  connection 
with  the  many  important  bills  which  during  this  period  originated 
with  the  crown ;  and,  as  they  required  the  consent  of  both  Houses, 
their  passage  emphasized  the  fact  that  Parliament  was  a  partner 
in  the  work  of  legislation.  Bills,  whether  originating  from  the 
crown  or  not,  to  which  the  king  and  the  two  Houses  had  assented, 
resulted  in  an  Act  of  the  Parliament ;  and  it  gradually  became 
clear  that  even  the  bills  of  private  persons  which  asked  for  some- 
thing in  the  nature  of  a  judicial  decree  fell,  if  enacted  by  the  same 
authority,  into  the  same  category.^"  But  since  their  judicial  char- 
acter was  more  strongly  marked,  it  was  with  more  difficulty  that 
their  position  as  legislative  acts  was  realized.  The  methods 
adopted  to  sift  the  sufficiency  of  the  reasons  alleged  by  these  peti- 
tioners for  private  Acts  were  judicial  in  their  nature.^^*  The 
passage  of  the  ordinary  private  bill  partook  somewhat  of  the  char- 
acter of  a  civil  action ;  and  the  passage  of  an  act  of  attainder  par- 
took somewhat  of  the  character  of  a  criminal  trial.  Until  Henry 
VHI's  reign  it  was  not  clear  that  the  law  would  admit  the 
validity  of  an  act  of  attainder  passed  without  hearing  the  accused 
in  his  defense.  But  in  Henry  X'ni's  reign  it  was  realized  that 
Acts  of  the  Parliament,  whether  public  or  private,  were  legislative 
in  character ;  and  the  judges  were  obliged  to  admit  that  these  acts, 
however  morally  unjust,  must  be  obeyed.^"    The  legislation  which 

"'Y.  B.  4  Hy.  VII  Mich  pi.  ii,  "En  le  Parlement  le  Roy  voulait  que 
un  tiel  soit  attaint,  et  perdrait  ses  terres,  et  les  Seigneurs  assentirent,  et 
rien  fuit  plede  des  Commons  purquoi  touts  les  Justices  tenirent  clerement, 
que  ce  ne  fuit  Acte,  perquoi  il  fuit  restore." 

"*Thus  it  was  the  practice  to  hear  counsel  at  the  Bar  of  the  House  on 
such  bills,  see  D'Ewes,  Journal  50,  68.  86,  317;  at  p.  124  (1566)  there  is 
the  following  entry : — "This  morning  the  Dean  of  Westminster  was  present 
at  the  Bar  with  his  counsel ;  viz.,  Mr.  Edmund  Plowden  of  the  Middle 
Temple,  and  Mr.  Ford  a  civilian.  The  Dean  himself  made  an  oration  in 
defense  of  the  Sanctuary,  and  alleged  divers  grants  by  King  Lucius  and 
other  Christian  Kings,  and  Mr.  Plowden  alleged  the  grant  of  Sanctuary 
there  by  King  Edward  five  hundred  years  ago :  viz.,  Dat.  in  an  1066  with 
great  reason  in  law  and  chronicle ;  and  Mr.  Ford  alleged  divers  stories 
and  laws  for  the  same ;  and  thereupon  the  bill  was  committed  to  the 
Master  of  the  Rolls,  and  others  [not  named]  to  peruse  the  grants,  and  to 
certify  the  force  of  the  law  now  for  Sanctuaries." 

""Co.  Fourth  Instit.  37,  38,  "I  had  it  of  Sir  Thomas  Gawdye  knight, 
a  grave  and  reverend  judge  of  the  King's  Bench,  who  lived  at  that  time, 
that  King  H.  8.  commanded  him  to  attend  the  chief  Justices  and  to  know 
whether  a  man  that  was  forthcoming  might  be  attainted  of  High  Treason 
by  Parliament,  and  never  called  to  his  answer.  The  Judges  answered 
that  it  was  a  dangerous  question,  and  that  the  High  Court  of  Parliament 
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had  deposed  the  Pope  and  made  the  church  an  integral  part  of  the 
state  had  made  it  clear  that  the  morality  of  the  provisions  of  a 
law,  or  the  reasons  which  induced  the  legislature  to  pass  it  could 
not  be  regarded  by  the  courts.  "Nil  ineptius  lege  cum  prologo," 
said  Bacon  in  his  argument  in  Chudleigh's  case,  "juheat  non 
disputet     *     *     *     for  the  law  carries  authority  in  itself."^^* 

But  when  an  Act  of  Parliament  had  acquired  this  authority, 
the  last  remnants  of  the  idea  that  there  might  be  fundamental 
laws,  which  could  not  be  changed  by  any  person  or  body  of  per- 
sons in  the  state,  necessarily  disappeared.  It  was  obviously  diffi- 
cult to  assign  any  limits  to  the  power  of  the  Acts  of  a  body  which 
had  effected  changes  so  sweeping  as  those  effected  by  the  Refor- 
mation Parliament.  We  do  not  forget  that  Coke  sometimes 
writes  as  if  he  believed  in  the  supremacy  of  a  law  which  even 
Parliament  could  not  change."''  But  it  would,  we  think,  be  a  mis- 
take to  lay  too  much  stress  on  isolated  statements  of  this  kind."* 

ought  to  give  examples  to  inferior  Courts  for  proceeding  according  to 
Justice.  But  being  by  the  express  commandment  of  the  King,  and  pressed 
by  the  said  Earl  [Cromwell]  to  give  a  direct  answer:  they  said  that  if 
he  be  attainted  by  Parliament,  it  could  not  come  in  question  afterwards, 
whether  he  was  called  or  not  to  answer  *  *  *  Facta  tenent  multa,  qua 
fieri  prohibentur;  the  Act  of  Attainder  being  passed  by  Parliament — did 
bind  as  they  resolved." 

"'Argument  in  Chudleigh's  Case,  Co.  Works  (ed.  Spedding)  VII  at  p. 
625,  he  is  talking  of  the  preamble  to  the  Statute  of  Uses ;  the  passage  runs  as 
follows : — "And  whereas  a  wise  man  has  said,  nil  ineptius  lege  cum  pro- 
logo,  jubeat  non  disputet ;  this  had  been  true  if  preambles  are  annexed  for 
exposition;  and  this  gives  aim  to  the  body  of  the  statute;  for  the  preamble 
sets  up  the  mark,  and  the  body  of  the  law  levels  at  it." 

"'See  especially  Bonham's  Case  (1609)  8  Co.  Rep.  107,  118 — "In  many 
cases  the  law  will  control  acts  of  Parliament  and  sometimes  adjudge  them 
to  be  utterly  void"  cp.  Maitland,  Constitutional  History  300,  301 ;  similarly 
in  Calvin's  Case  (1609)  7  Co.  at  pp.  13a  and  2Sa  there  is  some  loose  talk 
of  impossibility  of  altering  even  by  Parliament  a  provision  of  natural  law. 

"*We  think  that  Mr.  Mcllwain,  The  High  Court  of  Parliament  286 
seqq.  exaggerates  their  importance,  and  we  still  hold  the  views  expressed 
in  Holdsworth,  op.  cit.  ii  369,  370;  Bacon  clearly  did  not  hold  this  view, 
supra  n.  116;  in  other  passages  in  his  argument  in  Chudleigh's  Case 
the  same  view  is  repeated — thus  at  p.  623  he  says  that  the  judges'  au- 
thority over  laws  is  "to  expound  them  faithfully  and  apply  them  prop- 
erly ;"  at  p.  633,  to  the  argument  that  the  limitations  in  that  case  should  be 
allowed  because  they  would  be  a  refuge  in  time  of  trouble  to  great  houses, 
he  says,  "If  force  prevail  above  lawful  regiment,  how  easy  will  it  be  to 
procure  an  act  of  Parliament  to  pass  according  to  the  humour  and  bent 
of  the  state  to  sweep  away  all  their  perpetuities ;"  it  is  true  that  in  the 
Discourse  on  the  Commission  of  Bridewell,  Works  VII  509-516,  he  talks 
(at  p.  513)  as  if  he  thought  that  an  Act  of  Parliament  which  contravened 
Magna  Carta  would  be  void ;  but  such  a  view  is  wholly  opposed  to  the  lat- 
ter part  of  the  Discourse,  when  he  expressly  allows  that  departures  from 
the  clause  of  Magna  Carta,  which  he  is  considering,  are  valid,  because  they 
are  made  by  Parliament. 
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In  the  first  place  Coke  was  often  inconsistent  because  he  had  the 
mind  of  an  advocate,  and  therefore  often  allowed  himself  to  be 
carried  away  by  the  argument  which  he  is  urging  at  the  moment. 
In  the  second  place  he  was  so  thoroughly  steeped  in  mediaeval 
law^  that  he  sometimes  reproduces  ideas  which  he  himself  would 
have  admitted  to  be  archaic.^^*  In  the  third  place,  he  is  often 
writing  and  thinking  of  the  supremacy  of  the  existing  law,  and  not 
of  the  question  whether  Parliament  was  competent  to  change  it. 
When  Parliament  is  not  sitting  it  is  the  existing  law,  as  inter- 
preted by  the  judges,  which  is  supreme ;  and  when,  as  in  the  seven- 
teenth century,  the  different  component  parts  of  the  Parliament 
cannot  act  together,  the  same  result  ensues.  In  the  Fourth  Insti- 
tute, when  he  is  dealing  specifically  with  the  powers  of  Parlia- 
ment, and  in  other  passages,  he  admits  its  supremacy  freely  and 
fully."" 

In  the  sixteenth  century,  therefore  (whatever  may  be  true  of 
earlier  periods),  it  is  clear  that  the  supremacy  of  the  law,  taught 
by  Bracton  and  the  Year  Books,  has  come  to  mean,  not  the  su- 
premacy of  an  unchangeable  law,  but  the  supremacy  of  a  law 
which  Parliament  can  change.^^^  The  supremacy  of  the  law  is 
coming  to  mean  the  supremacy  of  Parliament.  That  the  lawyers 
never  placed  any  difficulty  in  the  way  of  this  evolution  was  a  fact 
which  had  large  effects  upon  the  future  development  both  of  the 
constitution  and  of  the  common  law. 

Because  they  did  not  insist  upon  the  existence  of  fundamental 

"*£.  g.,  he  says,  Fourth  Instit.  14,  that  the  commons  may  say  that  they 
cannot  answer  without  conference  with  their  constituents;  see  svpra  n.  16 
for  the  archaic  character  of  this  idea. 

""Fourth  Instit  36,  the  power  of  Parliament  is,  "so  transcendent  and 
absolute  that  it  cannot  be  confined  either  for  causes  or  persons  within  any 
bounds;"  ibid.  27,  talking  of  an  act  of  attainder,  he  clearly  distinguishes 
the  expediency  of  a  law  from  the  power  to  make  it;  ibid.  42,  43,  "Acts 
against  the  power  of  subsequent  Parliaments  bind  not;"  cp.  Second  Instit. 
498,  where  a  record  of  Edward  I's  reign  is  cited  to  the  effect  that,  "the 
award  of  Parliament  was  the  highest  law  that  could  be;"  Co.  Litt.  115b, 
"the  common  law  hath  no  controler  in  any  part  of  it  but  the  high  court 
of  Parliament,  and  if  it  be  not  abrogated  or  altered  by  Parliament  it  re- 
mains still;"  Bl.  Comm.  i  160,  161;  Dicey,  Law  of  the  Constitution  46. 
We  use  the  word  "Supremacy"  advisedly,  as  we  do  not  think  that  Coke 
had  fully  grasped  the  doctrine  of  sovereignty  as  taught  by  Bodin,  and 
after  his  day,  by  Hobbes — as  to  this  see  Alston's  Ed.  of  Smith's  Republic 
xxxiii  and  cp.  Figgis,  Camb.  Mod.  Hist,  iii  748;  Gooch,  English  Demo- 
cratic Ideas  in  the  Seventeenth  Century  ^j. 

^D'Ewes,  Journal  164,  "Mr.  Morrison  said,  it  were  horrible  to  say, 
that  the  Parliament  hath  not  authority  to  determine  of  the  crown ;  for 
then  would  ensue,  not  only  the  annihilation  of  the  statute  35  H.  8,  but 
that  the  Statute  made  in  the  first  year  of  her  Majesty's  reign  of  recog- 
nition, should  also  be  laid  void;"  cp.  Yelverton's  Speech,  ibid.  175,  176. 
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laws  which  could  not  be  changed  by  the  ordinary  legislative  ma- 
chinery of  the  state,  they  were  not  thrust  into  a  position  of 
political  conflict  with  the  crown.  The  supremacy  of  the  existing 
law,  so  long  as  Parliament  saw  fit  to  leave  it  unaltered,  was  guar- 
anteed by  the  powers  of  Parliament;'"  and  to  Parliament  they 
could  safely  leave  any  political  conflict  needed  to  maintain  this 
position.  There  was  no  need  therefore  for  the  courts  of  common 
law  to  be  anything  but  useful  servants  of  the  crown ;  and,  for  this 
reason,  there  was  not  the  same  temptation  that  there  was  abroad 
to  supersede  them  by  the  newer  courts  which  depended  more 
directly  upon  the  king's  will.  Though  many  new  courts  arose  in 
this  country,  the  king  was  content  to  allow  the  ordinary  courts  to 
continue  to  exercise  their  old  jurisdiction.  They  thus  continued  to 
be  the  guardians  and  the  interpreters  of  the  common  law ;  and 
since  the  rules  of  the  common  law  contained  the  greater  part  of 
the  public  law  of  the  state,  the  courts  retained  many  of  those 
political  functions  of  which  in  foreign  countries  they  were  de- 
prived by  the  growth  of  a  system  of  administrative  law.^^^ 

These  political  functions  exercised  by  the  courts  harmonized 
with  the  character  which  the  local  government  of  the  country  had 
assumed.  The  officials  and  communities  to  which  the  local  gov- 
ernment was  entrusted  originated,  as  we  have  seen,  at  a  period 
when  the  mediaeval  view  that  the  law  was  supreme  was  unques- 
tioned. Their  powers  and  duties  were  determined  for  the  most 
part  by  statutes,  and  by  old  rules  of  the  common  law.  They  could 
be  punished  by  the  common  law  courts  for  misfeasances  and  for 

'"That  Parliament  identified  itself  with  the  cause  of  the  supremacy  of 
the  law  is  clear  from  D'Ewes — see  e.  g.,  op.  cit.  i68 — a  high  prerogative 
speech  by  Sir  Humphrey  Gilbert,  "was  disliked,  as  implying  many  occa- 
sions of  mischief;"  ibid.  176,  Yelverton  said,  "The  Prince  could  not  of 
herself  make  laws,  neither  might  she  of  the  same  reason  break  laws;" 
ibid.  238 — Peter  Wentworth's  speech  citing  Bracton  as  to  the  subjection 
of  the  King  to  the  law;  ibid.  411 — Peter  Wentworth  asked,  "whether  there 
be  any  Council  which  can  make,  add  to  or  diminish  from  the  law  of  the 
Realm,  but  only  this  Council  of  Parliament." 

^""See  Bacon's  discourse  on  the  Commission  of  Bridewell,  Co.  Works  (ed. 
Spedding)  VII  509-516, — many  of  the  old  Y.  B.  B.  cases  are  cited  to 
show  that  the  law  is  supreme,  and  that  the  Judges  can  hold  to  be  void 
grants  contrary  to  law;  and  at  p.  514,  he  cites  a  case  of  Elizabeth's  reign 
in  which  this  view  was  acted  upon — "There  was  a  commission  granted 
forth  in  the  beginning  of  the  reign  of  her  Majesty  that  now  is  *  *  * 
for  the  examination  of  felons  and  other  lewd  prisoners.  It  so  fell  out 
that  many  men  of  good  calling  were  mipeached  by  the  accusations  of 
felons.  Some  great  men  and  judges  also  entered  into  the  validity  of 
the  Commission.  It  was  thought  that  the  Commission  was  against  the 
law,  and  therefore  did  the  Commissioners  give  over  the  Commission,  as 
all  men  know." 
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non-feasances ;  and,  by  means  of  the  prerogative  writs,  they  could 
be  ordered  to  act  or  to  refrain  from  acting,  or  their  decisions  could 
be  questioned.  It  is  clear  that  authorities  of  this  kind,  thus  con- 
trolled, will  not  easily  become  the  mere  officials  of  the  central 
authority,  nor  easily  subjected  to  a  system  of  administrative  law. 
Thus  in  England  and  in  England  alone  the  mediaeval  concep- 
tion of  the  supremacy  of  the  law  was  adapted  to  the  needs  of  a 
modern  state.  That  it  could  be  thus  adapted  is  due  in  part  to  the 
retention  by  the  Tudors  of  the  mediaeval  machinery  of  local  gov- 
ernment, but  chiefly  to  the  maintenance  of  the  old  alliance  between 
Parliament  and  the  common  law.  Foreign  writers,  like  Hotman^-* 
or  Duplessis-Mornay,"**  who  protested  against  the  growth  of  royal 
absolutism,  argued  from  the  powers  which  the  representative 
assemblies  and  courts  of  law  had  possessed  in  the  Middle  Ages,  or 
adapted  to  modem  needs  the  mediaeval  theories  designed  to  up- 
hold the  supremacy  of  law.  But  on  the  continent  the  powers  of 
those  assemblies  and  the  theories  of  the  lawyers  had  never 
coalesced.  It  was  only  in  England  that  the  powers  of  Parliament 
had  come  to  be  regarded  as  the  main  security  for  the  supremacy  of 
the  law;  for  it  was  only  in  England  that  the  lawyers,  by  freely 
admitting  the  legislative  supremacy  of  Parliament,  had  gained  the 
support  of  Parliament  and  the  nation  for  the  mediaeval  doctrine 
of  the  supremacy  of  the  law.  It  was  the  continuance  of  this 
alliance  between  Parliament  and  the  lawyers,  which  in  the  follow- 
ing century  finally  secured  the  triumph  of  a  conception  which  was 
destined,  in  yet  later  centuries,  to  have  a  vast  influence  upon  the 
political  ideas  and  machinery  of  the  old  and  new  world. 

W.  S.  Holds  WORTH. 

St.  John's  College,  Oxford,  Engl.^nd. 

"*His  book— The  Franco-Gallia— Mr.  Figgis  calls  (Camb.  Mod.  Hist,  iii 
760)   "The  earliest  of  modern  constitutional  histories." 

"'The  Vindicia  contra  Tyrannos.  written  either  by  Duplessis-Momay 
or  by  Lanquet,  though  some  contend  for  a  joint  authorship  of  the  two  men, 
see  Gooch,  op  cit.  13,  14;  for  a  good  account  of  the  book  see  Figgis, 
Camb.  Mod.  Hist,  iii  760-764. 


THE  PARLIAMENT  ACT  AND  THE  BRITISH 
CONSTITUTION. 

The  passing  of  the  Parliament  Act,  191 1,  has  not  fundament- 
ally altered  the  character  of  the  British  Constitution;  nor  has  it 
even  rendered  necessary  a  revision  of  the  accepted  categories  of 
political  science.  The  British  Constitution  remains,  to  all  substan- 
tial intents,  the  sole  example,  in  civilized  countries,  of  a  "common 
law"  or  unwritten  constitution;  also  as  the  most  conspicuous  of 
the  very  few  "flexible"  constitutions  of  the  world.  Despite  the 
fact  that  another  document  has  been  added  to  the  fairly  long  list 
which  the  student  of  the  British  Constitution  has  to  assimilate,  the 
essentially  judicial  character  of  the  Constitution  as  a  whole  re- 
mains; just  as  the  general  body  of  English  law  remains  essentially 
judicial,  despite  the  mass  of  legislation  (Parliamentary  and  other) 
which  permeates  it.  Also,  notwithstanding  the  very  exceptional 
provisions  affecting  Parliamentary  powers  and  procedure  con- 
tained in  the  statute  itself,  the  Parliament  Act,  like  all  other  parts 
of  the  British  Constitution,  remains  legally  alterable  by  ordinary 
Parliamentary  enactment.  The  provisions  inserted  at  the  last 
moment,  in  deference  to  the  wishes  of  the  House  of  Lords,  would, 
in  the  very  unlikely  event  of  any  serious  proposal  being  made  to 
ignore  them,  doubtless  prove  to  be  of  considerable  weight  in  con- 
trolling public  opinion.  In  that  sense,  they  are  a  contribution  to- 
wards constitutional  morality.  But  no  considerable  authority  has 
ventured  to  suggest  that  they  impair  the  cardinal  doctrine  of  Par- 
liamentary sovereignty. 

Nevertheless,  the  Parliament  Act  is  an  important  measure.  It 
may  be  usefully  compared  with  the  Petition  of  Right  of  1628,  and 
the  Bill  of  Rights  of  1689 — two  documents  which  stand  as  bea- 
cons in  the  path  of  constitutional  development.  The  object  of 
those  who  framed  the  older  documents  was  to  restrict  the  execu- 
tive authority  de  facto  exercised,  and  claimed  as  of  right,  by  the 
Crown.  Whatever  the  real  attitude  of  mind  of  the  seventeenth 
century  reformers,  it  suited  their  immediate  purpose  to  pose  as  con- 
servative. As  all  students  of  English  history  are  aware,  this  is  a 
marked  feature  of  the  whole  constitutional  struggle  of  the  seven- 
teenth century ;  from  the  days  of  Coke,  who  gave  the  beginning  of 
the  struggle  its  peculiar  character,  to  the  days  of  Somers  and 
Halifax,  who  brought  the  struggle  to  a  successful  close  in  the 
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Revolution  settlement.  Accordingly,  the  words  of  the  Petition  of 
Right  and  the  Bill  of  Rights  are  carefully  chosen  to  express  the 
view  that  these  important  documents  merely  restore,  for  the  most 
part,  the  status  quo  ante — some  rather  vague  date  not  specifically 
mentioned.  The  Crown  is  described  as  having  violated  the  "just 
rights  and  liberties"  of  the  subject,  and  such  violation  is  denounced 
in  solemn  language;  while,  to  prevent  any  similar  violations  in 
the  future,  acts  of  the  kind  alleged  against  the  Crown  are  ex- 
pressly declared  to  be  illegal.  The  Bill  of  Rights  goes  further 
than  the  older  and  shorter  Petition  of  Right ;  and  provides,  in  one 
case,  that  a  violation  of  its  provisions  shall  actually  absolve  the 
subjects  of  the  Crown  from  their  allegiance.  But.  in  all  other 
cases,  including  the  undoubted  novelty  of  the  total  abolition  of 
the  "dispensing  power,"  even  the  Bill  of  Rights  is  content  to  rely 
on  that  characteristic  feature  of  the  British  Constitution,  the  inde- 
pendence of  the  courts  of  justice;  and  it  is  expressly  declared  that 
the  long  list  of  claims  enumerated  in  the  declaration  on  which 
the  statute  is  founded,  are  the  "true,  ancient,  and  indubitable  rights 
and  liberties  of  the  people  of  this  kingdom." 

It  is,  perhaps,  germane  to  the  comparison,  though  the  limits  of 
this  article  preclude  an  adequate  discussion  of  the  question,  to  ask 
whether  the  apparently  conservative  character  of  the  Petition  of 
Right  and  the  Bill  of  Rights  was  not  more  apparent  than  real. 
Had  the  Crown  in  fact,  in  former  times,  billeted  soldiers  upon 
citizen  householders,  issued  commissions  for  the  execution  of  mar- 
tial law,  dispensed  with  laws  or  the  execution  of  them,  raised  and 
kept  a  standing  army  in  time  of  peace,  interfered  in  Parliamentary 
elections,  and  otherwise  invoked  its  prerogative  position  in  the 
manner  so  roundly  condemned  by  these  famous  statutes?  Un- 
doubtedly it  had;  and  the  somewhat  desperate  attempts  of  the 
framers  of  the  statutes  to  invoke  the  aid  of  legal  authority  in  sup- 
port of  their  propositions,  serve  rather  to  reveal  the  fact  than  to 
disprove  it.  The  position  of  the  medieval  monarch  is  often  mis- 
understood. That  he  was  not  "sovereign"  in  the  Austinian  sense 
may  be  fully  admitted;  for  the  simple  reason,  that  the  juristic 
doctrine  of  sovereignty  was  foreign  to  the  medieval  atmosphere, 
though  the  word  "sovereign"  was  familiar  enough.  The  key- 
note of  medieval  thought  is  relativity ;  and,  to  the  medieval  thinker, 
the  fact  that  Our  Lord  the  King  was  "sovereign,"  no  more  implied 
that  his  subjects  were  rightless  as  against  him,  than  the  fact  that 
the  head  of  an  Oxford  college  was  "sovereign"  implied  that  his  will 
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was  law.  The  chief  man  in  any  conspicuous  organization  was,  in 
the  Middle  Ages,  a  "sovereign ;"  it  was  not  until,  after  the  Refor- 
mation, Bodin,  Montesquieu,  Grotius,  and  Hobbes,  in  their  several 
countries,  began  to  philosophize  in  terms  of  modern  political 
thought,  that  "sovereignty"  (which,  historically  speaking,  is  merely 
''supremacy")  began  to  assume  its  artificial  and  "absolute"  char- 
acter. By  that  time,  much  of  the  political  field  had,  in  England 
at  least,  been  quietly  occupied  by  bodies  which  had  no  sort  of  in- 
tention of  merging  themselves  in  the  sovereignty  of  an  absolute 
monarch.  Of  these  bodies.  Parliament  was,  no  doubt,  the  most 
conspicuous.  But,  despite  the  bad  period  of  the  early  seventeenth 
century,  the  law  courts,  with  the  sturdy  example  of  Coke  to  inspire 
them,  also  ultimately  made  good  their  independence.  And,  finally, 
albeit  sorely  handicapped  by  an  official  terminology  which  treated 
them  as  the  simple  mouthpieces  of  the  Crown,  the  executive 
officials,  to  whose  predecessors  the  freedom  of  the  subject  owes 
more  for  creating  the  idea  of  universal  legality  than  is  commonly 
recognized,  were  cautiously  building  up  the  doctrine  that  the  King, 
even  in  matters  executive,  was  bound  to  act,  not  of  caprice,  but 
as  a  constitutional  ruler.  The  best  exponent  of  this  somewhat 
elusive  doctrine  is,  perhaps,  that  highly  respectable  but  some- 
what ponderous  statesman,  the  first  Earl  of  Clarendon;  and  it 
was  in  this  sense  that  the  unpopular  acts  of  Charles  and  James 
were  "illegal,"  and,  probably,  in  many  instances,  in  no  other  sense. 
But,  for  a  constitutional  ruler,  there  can  hardly  be  any  mistake  so 
fatal  as  to  adopt  a  line  of  conduct  which  the  public  conscience  dis- 
approves, and  his  own  officials  condemn.  The  word  "illegal"  may 
not,  to  a  lawyer,  be  exactly  the  most  fitting  epithet  which  such  con- 
duct merits ;  but  it  is  a  singular  testimony  to  the  law-abiding  char- 
acter of  England  in  the  seventeenth  century,  that  the  severest 
critics  of  the  royal  policy  should  have  chosen  such  a  word  to 
justify  their  attack.  For,  as  a  maker  of  history,  it  can  hardly  be 
questioned,  that  the  "sovereignty,"  or  supremacy,  of  the  Crown 
in  legislative,  executive,  and  judiciary,  had,  until  the  end  of  the 
sixteenth  century,  manifested  itself  in  just  those  very  kinds  of  acts 
which  the  Petition  of  Right  and  the  Bill  of  Rights  condemn  as 
"illegal."  Such  "sovereignty"  survives  to  the  present  day  as 
"prerogative;"  subject,  of  course,  to  the  express  provisions  of 
those  and  other  statutes,  and  to  the  important  limitation,  that  it 
must  be  exercised,  in  almost  all  cases,  according  to  the  advice  of 
responsible  Ministers. 
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Turning  now  to  the  other  side  of  the  parallel,  we  may  at  once 
admit  that  the  Parliament  Act,  191 1,  is  clearly  wanting  in  that 
peculiar  conservative  phraseology  which  has  been  noted  as  the 
most  conspicuous  feature  of  the  Petition  of  Right  and  the  Bill  of 
Rights.  Rhetoric  has  ceased,  for  practical  reasons,  to  form  part 
of  the  contents  of  an  Act  of  Parliament.  The  exordium  has 
dwindled  to  the  "recital;"  and,  as  all  English  lawyers  know,  the 
good  draftsman  reduces  his  recitals  to  a  minimum.  Save  for  one 
important  exception,  to  be  hereafter  briefly  referred  to,  the  Par- 
liament Act  drives  straight  at  the  two  chief  reforms  to  be  accom- 
plished by  the  statute.  The  House  of  Lords  is  to  have  no  power 
at  all  over  money  bills.  In  respect  of  money  bills.  Parliament  is  to 
be  frankly  uni-cameral;  and  the  identification  of  such  measures, 
subject  to  the  comprehensive  definition  of  the  Act  itself,  is  to  be 
settled  by  an  official  of  the  House  of  Commons,  the  holder  of  the 
historic  office  of  Speaker.  Other  public  measures  the  House  of 
Lords  may  reject  twice  in  successive  sessions ;  but  not  oftener.  On 
the  third  presentation  of  the  same  measure,  by  the  same  or  a  new 
House  of  Commons,  in  the  third  consecutive  session,  the  bill  may, 
in  spite  of  a  third  refusal  of  the  Lords  to  accept  it,  be  presented 
for  the  royal  assent  without  their  lordships'  concurrence.  From 
this  sweeping  enactment  are  excepted  only  measures  extending 
the  maximum  duration  of  Parliament ;  but  a  guarantee  of  good 
faith  is  provided  by  the  stipulation,  that  the  clause  shall  not  operate 
until  at  least  two  years  have  elapsed  since  the  measure  in  question 
was  read  a  second  time  in  the  House  of  Commons. 

Finally,  by  a  self-denying  ordinance  which  has  provoked  very 
little  discussion,  but  which  may,  in  the  future,  prove  to  be  the 
most  revolutionary  clause  of  the  statute,  the  Parliament  Act,  191 1, 
reduces  the  maximum  period  of  the  duration  of  a  Parliament 
to  five  years.  The  avowed  object  of  this  clause  was  to  turn  aside 
the  objection  that  a  House  of  Commons  sitting  for  seven  years 
might,  though  its  "mandate"  had  been  exhausted,  force  upon  an 
unwilling  House  of  Lords  measures  in  support  of  which  there 
existed  no  presumption  of  popular  approval.  In  other  words,  the 
quinquennial  clause  of  the  Parliament  Act  is  a  characteristically 
cautious  and  indirect  acceptance  of  the  doctrine  of  the  Referendum. 

If  the  wording  of  the  Act  is  revolutionary,  what  is  its  efifect? 

With  regard  to  the  first  of  the  three  enactments  which  form 
the  body  of  the  statute,  it  may  safely  be  said,  that  it  is  far  more 
revolutionary   in   form   than   in   substance.     Once  onlv   since  the 
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Reform  Act  of  1832,  has  the  House  of  Lords,  until  the  recent 
crisis,  thrown  out  a  real  money  bill;  and  on  that  occasion  it  ac- 
cepted immediate  defeat,  without  an  appeal  to  the  country.  The 
Finance  Bill  of  1909,  though  it  undoubtedly  introduced  new  prin- 
ciples of  taxation,  was  essentially  a  finance  measure,  in  the  sense 
that  it  concerned  itself,  almost  if  not  quite  exclusively,  with  ways 
and  means.  There  was  even  a  general  agreement  as  to  the  objects 
for  which  it  was  desirable  to  raise  money ;  though  there  were  pro- 
found differences  of  opinion  as  to  the  way  in  which  the  money 
should  be  raised.  According  to  long  Parliamentary  tradition, 
finance  consists  of  two  aspects — ways  and  means  on  the  one  hand, 
and  expenditure  on  the  other.  Of  these  two  aspects,  ways  and 
means  is  that  which,  historically,  is  the  oldest  peculiar  privilege  of 
the  Commons.  This  fact  has  been  admitted  by  every  constitu- 
tional writer  of  repute  in  modern  times;  its  existence  has  been 
pointedly  recognized  in  the  Royal  Speech  which  opens  and  closes 
the  session  for  at  least  one  hundred  years.  Whether  or  not  the 
exclusive  privilege  of  the  Commons  in  finance  can  be  justified  on 
abstract  grounds  of  political  wisdom,  may  be  a  doubtful  point.  It 
is  clear  that  the  action  of  the  House  of  Lords  in  throwing  out  the 
Finance  Bill  of  1909  was  revolutionary;  that  the  country  will  not, 
at  the  present  day,  tolerate  a  financial  supremacy  in  the  House  of 
Lords;  and  that  co-ordinate  authority  in  finance,  if  conceivable, 
would  involve  a  redistribution  of  political  authority,  the  effects  of 
which  it  would  be  difficult  to  foresee.  The  first  enactment,  then, 
of  the  Parliament  Act,  191 1,  simply  consecrates  the  state  of  things 
which  all  politicians  treated  as  indisputable  for  many  years  prior  to 
1909. 

One  word  should,  however,  be  said  as  to  the  power  conferred 
on  the  Speaker  to  decide  the  authencity  of  an  alleged  money 
bill ;  for,  in  such  a  matter,  American  readers  may  be  pardoned  for 
a  possible  misconception  of  the  position. 

It  is,  unfortunately,  true  that,  in  the  excitement  of  recent  events, 
both  the  authority  and  the  impartiality  of  the  Speaker  have  been 
called  in  question  by  members  of  the  House.  But  these  lapses  from 
the  most  sacred  tradition  of  Parliament  have  been  severely  con- 
demned. The  disgraceful  outburst  of  disorder  which  occurred  on 
the  discussion  of  the  Lords'  amendments,  if  it  had  any  direct 
effect  at  all,  probably  turned  the  scale  in  favor  of  the  bill,  by 
determining  sober-minded  and  responsible  members  of  the  Lords' 
House,  such  as  the  Primate,  to  vote  with  the  Government.    The 
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hasty  accusation  of  partiality  made  (outside  Parliament)  by  a 
Labor  member,  was  unreservedly  withdrawn  and  apologized  for. 
In  fact,  since  the  excellent  practice  of  treating  the  Speakership 
as  a  permanent  office  was  adopted  more  than  half  a  century  ago, 
successive  Speakers  have  deservedly  enjoyed  a  reputation  for  im- 
partiality at  least  equal  to  that  of  the  judicial  bench,  and  hardly 
less  than  that  of  the  monarch.  During  almost  the  whole  of  the 
recent  long  tenure  of  office  by  Unionist  Ministries,  the  House  of 
Commons  was  ruled  with  complete  acceptance  by  two  Liberal 
Speakers.  During  the  whole  of  the  present  Liberal  regime,  it  has 
accepted,  with  equal  satisfaction,  the  rule  of  a  Conservative 
Speaker.  So  strong,  indeed,  is  the  feeling  of  respect  for  the 
Speaker's  office,  that  it  is  now  considered  to  be  something  like 
"bad  form"  even  to  oppose  the  return  of  the  incumbent  in  his  con- 
stituency. The  confidence  reposed  in  the  Speaker  by  the  Parlia- 
ment Act  is,  therefore,  entirely  in  accordance  with  recent  tradition, 
as  it  is  certainly  in  accordance  with  sound  sense  and  convenience. 
To  have  allowed  either  the  Opposition  or  the  Lords  to  cast  a 
decisive  vote  on  the  character  of  an  alleged  money  bill,  would 
have  been  to  render  futile  the  central  clause  of  the  Parliament 
Act;  to  have  referred  the  question  to  the  law  courts  would,  apart 
from  consideration  of  delay,  have  been  either  to  risk  the  probability 
of  a  disastrous  conflict  between  the  legislature  and  the  judiciary, 
or  to  admit  a  subordination  which  Parliament  has,  on  more  than 
one  occasion,  emphatically  repudiated.  The  advisory  recommenda- 
tion to  the  Speaker,  to  consult,  "if  practicable."  two  of  his  col- 
leagues in  the  House  before  giving  his  decision,  was  inserted  in 
the  bill  at  the  last  moment  as  an  attempt  at  conciliating  the  Lords, 
and  will,  without  doubt,  be  loyally  followed.  It  has  no  legal  value. 
We  come  now  to  the  really  revolutionary  clause  of  the  Act.  ziz., 
the  restriction  of  the  Lords'  "veto"  to  a  second  rejection  of  an 
ordinary  public  bill  passed  in  three  successive  sessions  by  the  Com- 
mons. This  clause  in  effect  substitutes  for  the  academic  solution 
of  a  "deadlock"  hitherto  accepted  by  constitutional  writers,  a  new 
practical  solution  which,  unless  and  until  reversed  by  legislation, 
will  have  the  force  of  law  in  the  strictest  sense.  The  academic 
solution  referred  to  is,  of  course,  the  doctrine  that  the  verdict  of 
the  constituencies  at  a  General  Election  decides  a  dispute  between 
the  two  Houses.  It  is  unnecessary  to  discuss  the  merits  of  this  doc- 
trine ;  for,  as  a  working  solution,  it  had  clearly  broken  down  before 
the  introduction  of  the  Parliament  Bill.    The  famous  boast  of  the 
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defeated  Leader  of  the  Opposition,  that  the  Unionist  party,  "in 
or  out  of  office,"  ruled  the  destinies  of  the  Empire,  sealed  its  doom. 
Further  than  that,  it  at  last  aroused  in  the  nation  what  is,  per- 
haps, the  strongest  of  British  characteristics,  the  instinct  of  fair 
play.  In  all  probability,  there  is  no  very  wide-spread  or  homo- 
geneous enthusiasm  among  average  men  for  the  particular  prop- 
aganda of  the  present  Government;  but  the  translation  into  prac- 
tice of  the  "heads  I  win,  tails  you  lose"  maxim  enunciated  on  be- 
half of  the  Opposition,  has  produced,  at  any  rate,  a  tacit  approval 
of  the  new  solution.  What  effects  are  likely,  or  unlikely,  to 
follow  ? 

In  the  first  place,  the  change  will  certainly  not  destroy  the 
House  of  Lords  as  a  legislative  body.  In  the  event  (improbable, 
it  is  to  be  hoped)  of  the  Lords  continuing  a  steady  opposition  to 
Liberal  proposals,  it  will  speedily  be  found,  that  a  power  to  delay 
for  two  years  the  passing  of  a  first-class  measure  is  far  from 
trivial.  The  enormous  labor  involved  in  the  steering  of  such  a 
measure  through  the  Commons,  the  odium  incurred  by  the  appli- 
cation of  a  categorical  imperative  in  the  second  and  third  sessions 
(for  it  must  be  remembered  that  a  single  substantial  amendment 
in  the  Commons  after  the  first  presentation  of  a  measure  to  the 
Lords  will  take  that  bill  out  of  the  Act),  the  uncertainty  produced 
by  a  state  of  suspended  animation — all  these  considerations  will 
give  immense  weight  to  any  amendments,  not  amounting  to  a 
direct  negative,  which  may  be  put  forward  by  the  Upper  House. 
If,  on  the  other  hand,  as  may  be  confidently  hoped,  the  Lords 
accept  the  Parliament  Act  in  good  faith,  and,  realizing  that  their 
"absolute  veto"  is  gone,  trust  to  reason  and  persuasion  instead  of 
brute  force,  the  lurid  atmosphere  which,  in  recent  years,  has 
shrouded  the  relationship  of  the  Houses  will  give  way  to  pleasanter 
weather;  and  it  may  well  be  that  a  harassed  Minister,  overborne 
by  extremists  in  the  heat  of  Commons'  debate,  will  gratefully  trans- 
fer to  the  shoulders  of  their  lordships  that  responsibility  for  mod- 
eration from  which  popular  leaders  have  been  known  to  shrink. 
After  all,  both  Lords  and  Commons  are  human  beings;  and  it  is 
a  matter  of  everyday  experience,  that  disinterested  and  really  wise 
suggestion  is  accepted,  where  insistence  as  of  right  on  similar 
views  provokes  that  spirit  of  combativeness  which  is  rarely  absent 
from  human  character,  and  which,  in  democratic  systems  of  gov- 
ernment, is  elaborately  cultivated  and,  indeed,  almost  worshipped 
as  a  fetish. 
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On  the  other  hand,  it  may  well  be,  that  the  change  now  under 
consideration  will  prove  to  be  a  thorn  in  the  side  of  many  a  politi- 
cal leader;  for  it  has  radically  altered  the  conditions  of  political 
promises.  Hitherto,  at  any  rate  in  recent  years,  political  pro- 
grammes have  somewhat  lightly  secured  official  benediction,  in 
spite  of,  perhaps  sometimes  because  of,  their  Quixotic  character. 
The  precise  shade  of  mental  difference  between  an  intellectual  ac- 
ceptance of  a  proposed  reform  and  a  conviction  of  its  practical 
desirability,  may  not  be  easy  to  define ;  but  there  is  no  real  cynicism 
in  suggesting  that  it  counts  for  a  good  deal  in  the  hurly-burly 
of  politics.  A  Minister  may  honestly  believe,  for  example,  in  the 
abstract  proposition,  that  women  ought  to  have  votes ;  and  so  he 
may  fairly  express  his  approval  of  a  Woman  Suffrage  Bill.  Until 
a  month  ago,  he  could  do  so  with  the  certain  conviction,  that  the 
House  of  Lords  would  never  pass  such  a  measure.  Now.  though 
he  may  attempt  to  deprive  his  approval  of  official  character,  it  will 
involve  a  more  serious  responsibility.  The  House  of  Lords  is 
no  longer  an  insurmountable  barrier;  it  is  merely  a  hill  which 
can  be  climbed  by  laborious  effort.  If  the  Parliament  Act  pro- 
duces a  greater  sense  of  responsibility  in  active  politicians,  it  will 
be  well  worth  the  labor  involved  in  passing  it. 

Space  forbids  further  speculation  of  a  discursive  kind ;  but 
one.  perhaps  rather  obvious,  suggestion  may  be  made.  The  Par- 
liament Act,  191 1,  has,  owing  to  the  good  sense  and  moral  courage 
of  a  few  members  of  the  House  of  Lords,  done  a  good  deal  to 
banish  from  the  political  pharmacopceia  that  violent  remedy  for  the 
diseases  of  the  Constitution,  the  "swamping"  creation  of  peers. 
Until  the  last  moment,  of  course,  it  looked  as  though  this  much 
talked-of ,  but  rarely  used  drug,  were  likely  to  be  administered  on  a 
scale  hitherto  regarded  as  impossible.  But.  at  the  last  moment,  the 
patient  wisely  elected  for  the  milder  alternative,  and,  by  so  doing, 
banished  the  violent  specific  to  a  horizon  yet  more  remote,  if  that 
were  possible,  than  that  which  it  has  hitherto  occupied.  It  is,  no 
doubt,  abundantly  possible,  that  a  legislative  measure  might,  in 
the  eyes  of  its  supporters,  be  so  urgent  as  not  to  brook  even  a 
two  years'  delay ;  but  the  natural  repugnance  of  the  Crown  to 
resort  to  what  is  really  a  coup  d'etat,  would  be  greatly,  almost  over- 
whelmingly, strengthened  by  the  fact,  that  the  Parliament  Act,  for 
the  first  time  in  the  history  of  the  Imperial  Parliament,  provides  a 
constitutional  alternative. 

The  last  of  the  three  enactments  of  the  measure  under  review 
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is  that  which  shortens  the  maximum  duration  of  Parliaments.  As 
is  well  known,  the  subject  has  had  a  chequered  history.  In  the 
Middle  Ages,  Parliaments  rarely  lasted  longer  than  a  year; 
probably  there  was  a  tradition  that  the  burden  of  service  ought 
not  to  be  imposed  on  a  representative  for  more  than  one  or  two 
sessions.  The  Tudors,  especially  in  their  later  period,  found  Par- 
liaments somewhat  difficult  to  manage ;  and,  when  they  got  one 
to  their  liking,  kept  it.  With  the  Stuarts,  the  question  shifted  to 
the  suspension  of  Parliaments;  the  first  Triennial  Act  of  1641, 
though  it,  almost  accidentally,  prohibited  any  Parliament  lasting 
more  than  three  years,  was  really  concerned  with  preventing  the 
intermission  of  Parliaments.  But  the  Long  Parliament  outstayed 
its  welcome;  and  Charles  II,  taking  advantage  of  the  repeal  of 
the  Triennial  Act  of  1641,  kept  his  "Pensionary"  Parliament  too 
long.  The  Act  of  1694,  originally  brought  forward  in  the  Upper 
House,  limited  the  duration  of  Parliaments  to  three  years ;  but 
the  invasion  of  171 5  was  the  reason,  or  the  excuse,  for  extending 
the  period  to  seven.  It  is  hardly  disputable,  that  the  change  of 
171 5  contributed  powerfully  to  the  growth  of  the  Cabinet  system 
of  government;  and  it  may  well  be  that  the  most  recent  change 
will  have  some  effect  in  weakening  that  system.  There  is,  of 
course,  no  essential  connection  between  the  life  of  a  Ministry  and 
the  life  of  a  Parliament ;  and  the  journalistic  system  of  reckoning 
Ministries  by  General  Elections  is  indefensible  in  theory.  Never- 
theless, every  Ministry  passes  through  a  crisis  at  a  General  Elec- 
tion; and  the  risk  of  dissolution  is  appreciable.  The  short-lived 
Parliament  works  better  with  the  fixed  executive,  as  in  America,, 
or  with  the  group  system,  as  in  France,  than  with  the  strongly 
personal  and  almost  hereditary  character  of  the  British  Cabinet. 
Five  years  are  a  hitherto  untried  period ;  and  again  it  well  may  be, 
that  this  apparently  trifling  and  ostensibly  accidental  change  may 
lead  on  to  a  new  development  of  that  political  originality  which 
is  a  peculiar  feature  of  the  British  genius.  Certainly  the  Cabinet 
system,  despite  its  striking  history,  is  abundantly  open  to  criticism ; 
but,  at  the  close  of  an  article  already  too  long,  it  would  be  out 
of  place  to  condescend  upon  far-reaching  prophecy. 

Only  one  other  topic  can  be  touched  upon.  At  an  earlier  stage, 
reference  was  made  to  the  significant  and  apparently  irrelevant 
"recitals"  with  which  the  Parliament  Act  opens.  Readers  of  that 
measure  will  find,  that  King,  Lords,  and  Commons  have  com- 
mitted themselves  to  the  view,  that  for  the  present  House  of  Lords 
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there  must  be  substituted  a  Second  Chamber,  constituted  on  a 
popular  basis,  and  wielding  limited  and  defined  powers.  It  is 
•'intended"  that  this  substitution  shall  be  eflfected. 

It  is  not  for  an  academic  writer  to  suggest  motives  for  the 
insertion,  in  a  measure  of  the  importance  of  the  Parliament  Act, 
of  this  formal  announcement.  But  it  may  be  permitted  to  point 
out  its  singularly  embarrassing  character.  Doubtless,  the  recitals 
have  no  legal  value ;  on  the  other  hand,  in  the  peculiar  atmosphere 
of  British  politics,  their  moral  and  political  influence  is  bound 
to  be  great.  They  are  an  example  of  that  kind  of  political  con- 
cordat which  is,  perhaps,  the  nearest  thing  in  British  Constitutional 
Law  to  the  "fundamental  principles"  with  which  non-sovereign 
legislatures  are  familiar ;  and  the  fact  that  they  are  guaranteed  only 
by  moral  sanctions  adds  to,  rather  than  detracts  from,  their  weight. 
Accusations  of  bad  faith,  to  which  British  statesmen  are  hon- 
orably sensitive,  are  certain  to  follow  any  attempt  to  disregard 
them;  and  unless  such  attempts  should  (which  is  unlikely)  com- 
mend themselves  to  the  general  sense  of  the  community  as  a 
wholesome  change  of  policy,  they  will  embitter  a  situation  already 
bitter  enough. 

And  yet,  is  it  seriously  proposed  to  substitute  for  the  present 
House  of  Lords  a  Second  Chamber  constituted  on  a  "popular" 
basis?  A  popular  basis,  in  British  politics,  inevitably  means  a 
representative  basis,  and  a  representative  basis,  not  merely  of 
classes,  but  of  population.  The  House  of  Lords  is  already  partly 
representative;  but  no  one  could  possibly  say  that,  even  in  those 
parts,  it  was  "constituted  on  a  popular  basis."  And  what  is  a 
Second  Chamber,  constituted  on  a  popular  basis,  but  with  limited 
and  defined  powers,  to  do  in  the  British  Constitution,  alongside  of 
the  popularly  elected  and  unfettered  House  of  Commons?  Briefly 
speaking,  there  are  two  functions  of  first-class  importance  which 
might  be  performed  by  the  House  of  Lords  in  the  future;  and 
neither  of  them  could  be  performed  by  a  popularly  elected  House, 
with  limited  and  defined  powers. 

The  first  of  these  functions  has  been  previously  touched  upon. 
There  is  real  scope  for  the  House  of  Lords  as  a  skilled  advising 
body,  containing  the  best  character  and  brains  of  the  nation,  but 
not  claiming  any  authority  other  than  that  belonging  to  its  own 
inherent  wisdom  and  experience.  If  the  Crown  continues  to 
ennoble  the  really  most  eminent  commoners  from  all  professions 
and  callings,  the  House  of  Lords  will  always  contain  the  flower 
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of  the  nation,  its  most  distinguished  experts  in  physical  science, 
scholarship,  diplomacy,  warfare,  art,  literature,  philanthropy,  and 
legal  learning.  Whether  or  not  the  present  practice  of  swamping 
these  eminent  specialists  with  political  nonentities  and  undis- 
tinguished offspring  is  continued,  will  be  comparatively  immaterial ; 
for,  even  if  the  "backwoods"  peers  attend  the  debates,  votes,  under 
the  new  conditions,  will  be  weighed  rather  than  counted.  The 
actual  records  of  divisions  will  matter  little;  what  will  count  with 
the  nation  and  the  Government  will  be  the  personalities  and  the 
arguments.  Doubtless  the  tradition  of  purely  advisory  bodies  is 
in  favor  of  secrecy,  rather  than  publicity,  of  discussion;  but  it  is 
impossible  to  advise  a  nation  in  secret,  and  it  will  be  the  nation  to 
which  the  new  function  of  the  House  of  Lords  will  specially 
appeal.  The  instinct  of  reverence  in  democracies,  at  any  rate  in 
British  democracy,  is  only  second  to  the  instinct  of  self-assertion; 
and  an  instrument  for  appealing  to  it  would  be  of  incalculable 
value.  The  peculiar  position  of  the  Crown,  as  trustee  of  the 
executive,  debars  the  Crown  from  exercising  this  function ;  it 
is  a  great  opportunity  for  the  Lords.  But  it  could  not  be  seized 
by  a  House  "constituted  on  a  popular  basis." 

The  second  opportunity  of  the  future  for  the  House  of  Lords, 
is  the  function  of  acting  as  a  Federal  Chamber.  While  any 
definite  scheme  of  a  Federal  Constitution  for  the  Empire  will 
probably  have  to  wait  many  years  for  its  realization,  recent  events 
have  unmistakably  revealed  a  willingness  on  the  part  of  the  con- 
stituent nations  to  combine  in  common  action.  Here,  again,  the 
problem  is  similar ;  and  the  solution  is  to  be  found  on  similar  lines. 
Let  there  be  no  attempt  at  compulsion,  no  suggestion  of  personal 
interest ;  and  the  true  wisdom  and  influence  of  the  House  of  Lords 
will  work  beneficently.  No  more  welcome  peerages  have  been 
created  in  recent  years  than  those  of  Lord  Strathcona,  Lord  Mount- 
Stephen,  and  Lord  De  Villiers.  The  unwise  policy  of  the  House 
of  Lords  itself  in  the  Wensleydale  Case  has,  unfortunately,  in  too 
many  cases,  restricted  the  choice  of  the  Crown  to  childless  men. 
Such  a  restriction  is  suicidal  and  detestable;  and  one  legal  reform 
of  which  the  House  certainly  stands  in  need  is  the  restoration  to 
the  Crown  of  the  power  to  create  life-peers.  With  this  restriction 
removed,  and  with  a  thoroughly  good  understanding  among  all 
parts  of  the  Empire,  it  would  be  possible  to  infuse  into  the  House 
of  Lords  the  best  brains  and  character,  not  only  of  the  European 
races  which  render  allegiance  to  the  British  Crown,  but  of  the 
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ancient  races  of  India  and  the  East.  The  words  of  such  men, 
spoken  with  full  responsibility,  but  without  the  bitterness  of  party 
feeling,  in  the  historic  House  of  Lords,  would  carry  weight  and 
influence  to  the  remotest  corners  of  the  Empire;  while  a  brand- 
new  Second  Chamber,  constituted  on  a  popular  basis  and  wielding 
as  of  right  limited  and  defined  powers,  would  merely  add  another 
discordant  element  to  the  political  whirlpool. 


Edward  Jenks. 


London. 


DOCTRINES  OF  PRIVATE  INTERNATIONAL 

LAW    IN    ENGLAND    AND    AMERICA 

CONTRASTED  WITH  THOSE  OF 

CONTINENTAL  EUROPE.^ 

The  conditions  of  modern  life  have  caused  an  immense  increase 
in  the  number  and  complexity  of  the  problems  resulting  from 
conflicts  of  law  and  jurisdiction.  While  it  is  not  essential  nor 
perhaps  even  desirable  that  the  laws  of  all  jurisdictions  should 
tend  toward  uniformity  throughout,  yet  the  system  of  law  ap- 
plicable to  a  given  course  of  conduct,  or  legal  relationship,  should 
be  the  same  no  matter  in  what  forum  a  judgment  concerning  it,  is 
eventually  pronounced.  The  divergencies  formerly  existing  on 
the  Continent  have  been  appreciably  diminished  during  the  past 
two  decades  by  the  Hague  Conventions  on  Private  International 
Law,  while  the  line  of  cleavage  has  thus  become  more  marked 
between  the  Anglo-American  and  Continental  spheres  of  law. 
This  results  largely,  though  not  entirely,  from  a  divergence  of 
theoretical  principle.  Comity  is  to  a  great  extent  still  the  basis 
for  the  application  of  foreign  law  in  England  and  America;  not, 
however,  in  European  countries.  The  writer  is  thoroughly  con- 
vinced that  the  principle  is  wrong  and  believes  that  a  proper 
appreciation  of  its  historical  development  will  eventually  lead  to 
its  complete  abandonment. 

I. 

On  the  Continent  of  Europe,  the  principles  of  Private  Inter- 
national Law  trace  their  origin  to  early  beginnings;  in  England 
and  America,  they  are  of  comparatively  recent  origin.  Teutonic 
conceptions  of  the  personal  or  racial  application  of  law  led  to 
a  neglect  of  territorial  limitations  in  the  period  following  the 
dissolution  of  the  Roman  Empire.  Trade  was  not  extensive  and 
personal  property  rights  were  determined  by  racial  adherence.  In 
the  eleventh  and  twelfth  centuries,  however,  an  important  com- 
merce sprang  into  existence  between  the  communities  of  Italy, 
controlled  not  merely  by  the  Roman  as  the  common  law,  but 
also  by  municipal  statutes  enacted  by  their  own  authority  in  the 
enjoyment  of  legislative  autonomy. 

^A  paper  read  at  Heidelberg,  September  6th,  191 1,  before  the  Inter- 
nationale Vereinigung  fiir  Vergleichende  Rechtswissenschaft  und  Volks- 
wirtschaftslehre. 
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It  is  not  necessary  to  review  the  history  of  these  statutory 
conflicts.  I  simply  desire  to  emphasize  that  in  the  early  middle 
ages,  political  conditions  encouraged  the  growth  of  communities 
with  large  legislative  powers  but  with  a  small  extent  of  territory 
over  which  such  legislation  operated  ex  propria  ingore.  This  re- 
sulted in  the  application  of  foreign  statutes  in  appropriate  cases. 
As  Westlake  expresses  it,  the  selection  of  law  proceeded  accord- 
ing to  "principles  of  justice  to  be  determined  by  reasoning."* 

Almost  at  the  same  time,  the  rise  of  the  feudal  system  in 
France  and  Germany  was  accomplishing  the  establishment  of  ter- 
ritorial sovereignty  in  the  place  of  what  Sir  Henry  Maine  called 
"tribe-sovereignty."^  The  multiplication  of  fiefs,  however,  and 
the  lack  of  strong  central  control  created  the  need  for  a  modifica- 
tion of  the  strictly  territorial  application  of  law,  and  thus  the 
doctrines  established  by  the  commercial  communities  of  Italy 
attained  broader  acceptance. 

We  may  say  that  there  were  two  competing  theories  in  Cen- 
tral Europe ;  one  sought  to  apply  the  law  of  the  territory  to  every 
controversy  determinable  in  a  forum  within  it,  the  other  to  apply 
any  system  of  law,  even  though  external,  if  the  demands  of  justice 
and  the  particular  nature  of  the  transaction  so  required. 

England  did  not  experience  any  part  of  this  struggle.  Firstly, 
her  geographical  isolation  has  ever  caused  a  divergence  of  his- 
torical experience,  while  frequent  warfare  with  her  Continental 
neighbors  resulted  in  a  state  of  practical  non-intercourse  over  many 
centuries.  Continental  possessions  did  not  long  remain  in  the 
hands  of  the  crown  nor  were  they  ever  conceived  of  as  an 
integral  part  of  the  Kingdom.  Secondly,  the  Norman  conquest 
had  been  complete  and  absolute  and  had  been  followed  by  the 
establishment  of  a  strong  kingship  and  afterwards  by  the  develop- 
ment of  a  parliament  with  real  legislative  authority.  Though 
at  first  there  was  some  need  for  adjustment  between  Anglo-Saxon 
and  Norman  customs  and  processes  through  royal  ordinances, 
the  two  systems  rapidly  blended,  as  did  also  the  two  races  them- 
selves. Furthermore,  the  "curia  regis,"  as  Brunner  points  out, 
early  developed  an  "unexampled  centralization  of  the  administra- 
tion of  law."*  All  of  these  elements  united  to  constitute  a  uni- 
form system  of  law,  powerfully  territorial  and  exclusive,  without 

'Private  International  Law   (4th  ed.)    15. 

'Ancient  Law    (ist  Amer.  ed.)    lOO. 

*Brnnner-Hastie,  Sources  of  the  Law  of  England   (1888)    12-13. 
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the  slightest  demand  for  that  finesse  of  logic  required  by  jurists 
in  France,  Germany,  Italy  and  the  Netherlands  in  solving  the  con- 
flicts of  their  multitudinous  statutes  and  customs. 

Of  course,  conflicts  must  have  occurred  even  in  England. 
We  know  that  they  did  occur,  but  so  infrequently  that  they  were 
disregarded  in  the  ruthless  application  of  the  territorial  principle. 
A  smile  is  evoked  at  the  present  day  as  we  read  in  the  ancient 
Year  Books  of  a  case  decided  in  1308  wherein  a  writ  of  debt 
was  brought  upon  a  document  drawn  and  executed  at  Berwick  In 
Scotland ;  and  "because  it  was  made  at  Berwick,  where  this 
Court  has  not  cognizance,  it  was  awarded  that  John  took  noth- 
ing by  his  writ,  etc."'^ 

Comity. 

It  was  not  until  after  the  English  Revolution,  at  the  end  of 
the  seventeenth  century,  that  we  find  any  extensive  mercantile 
intercourse  with  the  Continent.  The  Netherlands  were  then  en- 
joying a  commercial  prestige  which  stimulated  the  science  and 
practice  of  jurisprudence  in  all  its  branches.  Grotius,  Rodenberg, 
the  two  Voets,  Stockmans  and  Huber  were  known  across  the 
Channel.  Close  political  relations  with  the  Low  Countries  had 
been  established,  at  least  for  a  time.  British,  especially  Scottish 
advocates  attended  at  Dutch  universities.  As  the  admiralty  and 
eccleciastical  courts,  untrammeled  by  the  narrower  rules  of  the 
common  law,  began  to  look  abroad  for  precedents,  which  they 
failed  to  find  at  home,  the  doctrines  of  the  Dutch  School  were 
found  especially  adaptable  to  the  jurisprudence  of  England.  For, 
in  the  absence  of  historic  tradition,  the  application  of  foreign 
law  seemed  in  derogation  of  the  sovereignty  of  the  local  state; 
an  objection  which  was  eliminated  by  express  reliance  upon  the 
comitas  gentium.'^ 

The  theory  of  comity  originally  belonged  entirely  within  the 
law  of  nations.  It  is  interesting  to  note  that  in  the  earliest  re- 
ported case  wherein  foreign  law  was  applied,  the  validity  of  a 
marriage  contracted  abroad  by  English  subjects  was  determined 
by  the  lex  loci  celebrationis  because  that  was  supposed  to  be  de- 
manded by  the  law  of  nations  as  part  of  the  municipal  law  of 
the  land.^     Later  the  doctrine  of  comity  was  fully  accepted  by 

•¥.  B.  2  Ed.  II   (i  Selden  Soc.  Pub.  iii)^ 

'This  idea  entered  largely  into  the  decision  of  the  earliest  causes  in 
America.  "The  comity  thus  extended  to  other  nations  is  no  impeachment 
of  sovereignty."    Bank  of  Augusta  v.  Earle  (1839)  13  Pet.  519,  589. 

'Scrimshire  v.  Scrimshire  (1752)  2  Hagg.  Cons.  395,  407. 
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Story.  The  first  edition  of  his  work  upon  Conflict  of  Laws  ap- 
peared in  1834  and  exerted  an  enormous  influence  not  only  upon 
the  future  development  of  its  subject  in  the  decisions  of  the 
Federal  Supreme  Court,  of  which  he  was  a  member,  and  in  the 
Courts  of  the  several  States,  but  in  England  as  well.  Though 
reviewing  the  writings  of  a  vast  number  of  Continental  writers 
both  prior  and  subsequent  to  those  of  the  Dutch  School,  his  opin- 
ions concurred  in  the  main  with  those  of  Huber.  Indeed,  Laine 
styles  them  a  mere  paraphrase.*  This  is  not  quite  exact  as 
Story  did  acknowledge  the  moral  obligation  to  apply  the  correct 
system  of  law.^  He  completely  ignores  the  fact,  however,  that 
the  local  state  does  not  resign  any  of  its  sovereign  prerogatives, 
even  voluntarily,  in  applying  foreign  law  in  a  proper  case,  be- 
cause the  local  system  embraces  also  the  application  of  the  foreign 
system  to  an  issue  properly  controlled  by   it. 

Later  writers,  Wharton  in  America,  Westlake  in  England,  have 
drawn  away  from  the  early  error.    The  former  says: 

"For  when  a  foreign  law  binds  a  particular  case,  then  it  becomes 
part  of  our  common  law,  and  the  parties  are  entitled  of  right  to 
have  it  applied."^" 

The  latter  suggests  the  term  "justice"  for  "comity.""  Indeed 
the  so-called  "comity"  doctrine  has  lost  much  of  its  original 
import  with  the  passing  of  the  years.  It  is  declared  not  to  be 
the  comity  of  the  court,  but  of  the  nation  and  the  courts  have 
g^ven  it  a  fixity  in  application  which  it  originally  lacked. ^^  On 
the  other  hand,  the  great  conservatism  of  English  jurisprudence 
and  the  rule  of  stare  decisis  prevents  complete  escape  from  it. 

As  late  as  1895  the  United  States  Supreme  Court  (four  out 
of  nine  justices  dissenting)  introduced  the  condition  of  reciprocity 
as  a  prerequisite  to  the  execution  of  foreign  judgments  (though 
no  legislation  so  requires)  because  the  court  deemed  it  "unwar- 
rantable to  assume  that  the  comity  of  the  United  States  requires 
anything  more."^^     If  I  correctly   read   the   English   decisions^* 

*23  Journal  de  Droit  International  486. 

•Conflict  of  Laws  (1834)  §§  33-36. 

"Conflict  of  Laws  (3rd  ed.)  §  ij^. 

"Letter  of  Mr.  Westlake,  cited  in  3  Lawrence,  Commentaire  sur 
Wheaton  58. 

''See  Wharton,  Conflict  of  Laws  (3rd  ed.)  8  n.  and  cases  there  cited. 

"Hilton  V.  Guyot  (1895)  159  U.  S.  113,  228;  italics  inserted  by  the 
present  writer. 

"Feyerick  v.  Hubbard  (1902)  71  L.  J.  K.  B.  Div.  509  and  cases  therein 
cited;  Messina  z:  Petrococchino   (1872)   41  L.  J.  P.  C.   (N.  S.)  27. 
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and  those  of  the  courts  of  the  separate  States/"  no  such  condi- 
tion is  demanded  for  the  execution  of  foreign  money  judgments, 
assuming  that  the  foreign  court  had  jurisdiction.  In  this,  with 
the  exception  I  have  mentioned,  the  courts  of  the  Anglo-American 
sphere,  even  though  by  the  doctrine  of  comity,  have  arrived  at  a 
more  hberal  standard  than  exists  on  the  Continent  (excepting  in 
Italy). 

In  England  too,  the  "old  woman's  fable''  as  Lorimer  pro- 
nounced it^'  reappears  again  and  again.  In  a  compendium  pub- 
lished but  two  years  ago  under  authority  of  the  Lord  High 
Chancellor,  the  application  of  foreign  law,  even  in  appropriate 
circumstances,  is  declared  to  be  ex  gratia  1^"^ 

The  comity  of  nations,  a  political  concept,  thus  continues  to 
be  applied  by  the  judicial  department  of  government  to  purely 
private  controversies,  devoid  of  all  political  significance.  Under 
the  conditions  of  international  life  in  the  twentieth  century,  when 
moral  obligation  has  almost  completely  superseded  comity  in  the 
law  of  nations,  where  it  originated,  this  result  is  nothing  short 
of  bizarre. 

II. 

Within  the  limits  of  the  present  paper  it  will  be  possible 
to  contrast  the  doctrines  of  the  two  spheres  only  upon  certain 
selected  topics.  The  discussion  will  be  limited  to  those  questions 
where  an  approach  at  uniformity  may  be  discovered  within  each 
sphere.  Thus,  conflicts  within  the  law  of  obligations  are  inten- 
tionally omitted,  as  the  divergence  within  the  Anglo-American 
sphere  itself  is  equally  as  great  as  between  its  own  jurisdictions  and 
those  of  the  Continent.^* 

Marriage. 

By  the  Hague  Convention  relating  to  marriage,  effective  be- 
tween many  of  the  countries  of  the  Continent,  a  marriage  solemn- 
ized in  accordance  with  the  law  of  the  place  of  celebration  is  a 
valid  marriage  everywhere  as  regards  its  form,  saving  the  excep- 
tion in  favor  of  those  countries  which  require  for  their  nationals 

"Wharton,  Conflict  of  Laws    (3rd  ed.)    §  653. 

"r   Lorimer,  Law  of   Nations  357. 

"6  Halsbury,  Laws  of  England    (1909)   81. 

"^See,  for  example,  an  article  by  J.  H.  Beale  in  23  Harv.  L.  R.  i,  7Q, 
194.  260,  upon  the  various  systems  adopted  for  the  governing  law  of 
contracts. 
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a  marriage  celebration  according  to  their  own  law.^'  The  rule  of 
law,  therefore  (exclusive  of  the  exception),  is  practically  that 
of  the  Anglo-American  sphere  so  far  as  the  formalities  of  the 
celebration  are  concerned.  The  point  of  difference  lies  in  the 
determination  of  the  capacity  of  the  parties  to  enter  into  the  rela- 
tion. Upon  this  point,  the  law  of  the  United  States  is  now  con- 
ceded to  be  different  from  that  of  England,  for  American  courts 
refer  questions  of  capacity  as  well  as  questions  of  form  to  the 
lex  loci,  with  the  single  exception  of  marriages  performed  in 
countries  where  the  institution  itself  is  of  a  radically  different 
nature.^ 

In  England,  the  early  state  of  the  law  would  seem  to  have  been 
modified  to  the  extent  that  the  personal  law  now  determines  the 
restrictions  upon  capacity,  so  that,  in  effect,  both  the  law  of  the 
place  of  celebration,  as  well  as  the  personal  law  of  the  parties 
must  be  satisfied,  at  least  where  the  parties  to  the  marriage  are 
English. '^^ 

The  result  of  this  review  shows  a  closer  approach  between 
English  and  Continental  law  upon  this  subject  than  under  the 
earlier  English  decisions,--  still  followed  in  the  United  States.  The 
mother  country  is  in  this,  as  in  many  other  branches  of  law, 
rather  more  progressive  than  its  offspring.  The  tendency  to 
recognize  a  personal  capacity  or  incapacity  which  shall  accom- 
pany the  person  everywhere,  in  questions  of  personal  and  family 
relations,  is  in  harmony  with  modern  practice.-' 

It  is  interesting  to  observe  that  even  in  the  United  States  a 
modification  of  the  strictly  territorial  view  maintained  upon  this 
subject  has  been  proposed,  though  under  a  somewhat  different 
label.  The  commissioners  on  Uniform  State  Legislation,  in  their 
draft  bill  concerning  foreign  marriages,  propose  that  a  marriage 

"Hague  Convention  on  Divorce  (1902)  Art.  5,  Foreign  Relations  of 
the  U.  S.  (1904)  527. 

"Wharton,  Conflict  of  Laws  (3rd  ed.)  356-357.  See  Earle  v.  Earle 
(1910)   126  N.  Y.  Supp.  317. 

"3  Burge,  Colonial  and  Foreign  Laws  (new  ed.  1910  by  Renton  & 
Phillimore)    224. 

"See,  however,  the  opinion  of  Lord  Brougham  in  Warrender  v.  War- 
render  (1835)  2  CI.  &  F.  488,  531,  where  the  later  rule  is  foreshadowed 
arguendo.  It  is  also  interesting  in  that  he  says  that  in  determining  the 
validity  of  foreign  marriages,  "the  Courts  of  the  country  where  the  ques- 
tion arises,  resort  to  the  law  of  the  country  where  the  contract  was  made, 
not  ex  comitate,  but  ex  debito  justitia."     Ibid.  530. 

"In  the  recent  case  of  Ogden  v.  Ogden  (1908)  Prob.  46,  77  L.  J.  Prob. 
34,  Sir  Gorell  Barnes  recognizes  that  English  courts  have  in  later  years 
become  less  unwilling  to  refer  to  the  lex  domicilii. 
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entered  into  by  any  citizen  of  a  State  in  order  to  evade  its  own 
laws  shall  be  invalid.  As  State  citizenship  is  determined  by 
domicile  under  the  Federal  Constitution,  the  natural  construc- 
tion of  such  an  Act  would  invalidate  a  marriage  entered  into 
in  another  State,  or  in  a  foreign  country,  where  the  restrictions 
prevailing  in  the  person's  home  State  were  violated,  unless  he 
had  acquired  a  bona  Me  domicile.^* 

Divorce. 

There  is  probably  no  legal  question  of  a  private  international 
nature  presenting  so  much  difficulty  as  to  determine  the  competent 
tribunal  for  a  divorce  which  shall  be  everywhere  recognized.  The 
problem  is  twofold:  (A)  what  jurisdictional  requisites  shall  the 
local  state  demand  before  granting  a  divorce  to  parties  who  apply 
to  its  courts ;  (B)  what  effect  shall  be  given  by  the  local  state  to  a 
decree  of  divorce  granted  by  a  foreign  state. 

A.  The  essential  difference  between  the  ruling  principle  in 
England  and  America  and  that  of  the  Continent  on  the  first  ques- 
tion is  that,  on  the  Continent,  legislation  in  most  countries  has 
established  national  as  well  as  domiciliary  fora,  whereas  in  Eng- 
land and  America,  nationality  is  never  the  sole  basis  of  jurisdic- 
tion; on  the  other  hand,  jurisdiction  is  sometimes  assumed,  even 
in  the  absence  of  domicile,  when  other  elements  are  present,  e.  g., 
if  the  marriage  took  place  within  the  jurisdiction,  or  if  both 
parties  were  domiciled  there  at  the  time  when  the  ground  for  the 
divorce  occurred.*' 

The  real  difficulty  arises  where  the  parties  to  the  marriage 
are  no  longer  cohabiting  and  are  residing  in  fact  in  different 
jurisdictions.  Ordinarily,  the  nationality  of  the  wife  will  not  be 
affected  even  by  long  separation.  Where  the  standard  of  jurisdic- 
tion is  nationality,  there  will  be  little  difficulty.  But  where  com- 
petence is  determined  by  domicile,  local  legislation  varies  greatly 
in  determining  whether  the  parties  can,  in  law,  ever  possess  dif- 
ferent domiciles  until  the  marriage  has  actually  been  dissolved 
and,  if  so,  upon  what  conditions. 

"See  4  Columbia  Law  Review  243,  246.  Under  the  present  state  of  the 
authorities  a  marriage  celebrated  abroad  in  fraudem  legis  is  nevertheless 
recognized  as  valid.  See  the  recent  case  of  Earle  v.  Earle  (1910)  126 
N.   Y.   Supp.  317,  "320. 

"New  York  Code  of  Civil  Procedure  §  1756.  A  similar  rule  once 
prevailed  in  England.  Niboyet  v.  Niboyet  (1878)  4  L.  R.  P.  D.  i.  The 
courts  have  since  returned  to  the  domicile  as  "the  only  true  test  of  juris- 
diction."    Le  Mesurier  v.  Le  Mesurier   (1895)    L.   R.   A.  C.   517. 
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B.  This  brings  us  to  the  second  phase.  Local  courts  may 
grant  divorce  under  their  local  legislation,  although  having  actual 
jurisdiction  over  only  one  of  the  parties.  But  when  the  divorce 
is  brought  up  for  consideration  in  the  court  of  another  jurisdic- 
tion, as  for  instance  in  that  having  actual  control  of  the  other 
party,  the  divorce  is  subjected  to  a  test  of  validity  upon  the  basis 
of  original  jurisdiction.  Clearly,  in  order  that  there  shall  be  an 
international  effect  given  to  divorce,  there  must  also  be  an  inter- 
national test  for  assuming  jurisdiction. 

On  the  Continent,  where  the  parties  have  not  the  same  domicile 
according  to  their  national  law,  the  moving  party  must  resort  to 
the  jurisdiction  of  the  defendant,^*  or  in  case  of  desertion  and  a 
change  of  domicile  since  the  ground  for  divorce  arose, — to  the 
last  common  domicile. 

Within  the  Anglo-American  sphere  itself,  there  is  no  uni- 
formity of  doctrine  as  to  the  right  of  the  wife  to  acquire  a  sepa- 
rate domicile,  or  on  the  co-related  question  of  the  right  of  the 
husband  to  arbitrarily  change  the  domicile  without  consulting  the 
wife.  The  legislation  of  the  American  States  is  inharmonious. 
English  courts  have  developed  a  doctrine  independent  of  legisla- 
tion." 

Without  rehearsing  the  state  of  the  law  in  detail,  it  is  suf- 
ficient to  say  that  whether  by  legislation  or  by  judicial  deter- 
mination, the  old  rule  that  the  domicile  of  the  wife  always  fol- 
lows that  of  the  husband  has  broken  down.  Courts  often  speak 
of  this  as  though  it  were  done  by  way  of  legal  fiction  by  presum- 
ing that  both  parties  were  domiciled  within  the  jurisdiction,  where, 
but  for  the  conduct  of  the  guilty  party,  they  would  have  been.  I 
confess  an  objection  to  all  legal  fictions,  but  especially  to  this  one 
because  unnecessary.  In  view  of  the  changed  condition  of  women 
in  modern  times,  the  results  reached  may  be  viewed  legally  with 
equanimity  without  resorting  to  fictions.  The  Hague  Conventions 
seem  to  have  dispensed  with  them,  and  doubtless  new  legislation 
in  the  Anglo-American  sphere  will  arrive  in  time  at  the  same 
result. 

This  departure  from  the  old  ideas  would  seem  to  necessitate 
a  further  alteration  of  doctrine,  in  that,  internationally  con- 
sidered, jurisdiction  over  one  of  the  parties  should  be  sufficient, 

"Hague  Convention  on  Divorce  (1902)  Art.  5,  Foreign  Relations  of 
the  U.  S.   (1904)   529. 

"Dolphin  z:  Robins  (1859)  7  H.  L.  C.  389;  Le  Mesurier  v.  Le  Mesurier 
(1895)  L.  R.  A.  C.  517. 
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instead  of  over  both,  as  heretofore.  In  the  United  States,  where 
conflicts  upon  this  question  are  frequent,  the  highest  court,  by 
a  bare  majority  of  five  out  of  nine  judges,  has  refused  to  give 
extraterritorial  effect  to  a  divorce  obtained  in  a  State  other  than 
that  of  the  last  common  domicile,  where  only  one  of  the  parties 
had  a  bona  fide  domicile  and  the  other  party  had  not  been  cited 
within  the  jurisdiction.'* 

Although  the  case  is  one  of  constitutional  interpretation  un- 
der the  "full  faith  and  credit"  clause  of  the  United  States  Con- 
stitution, it  raises  a  question  of  sovereignty  as  to  the  power  of  one 
State  to  terminate  the  marriage  relation  where  one  of  the  parties 
is  bona  Me  domiciled  within  that  jurisdiction. 

If  the  marriage  status  no  longer  exists  as  to  one  of  the  parties, 
it  must,  of  necessity,  be  dissolved  as  to  the  other.  As  was  said 
by  Mr.  Justice  Brown  in  his  dissenting  opinion: 

"It  is  of  the  very  essence  of  proceedings  in  rem  that  the  decree 
of  a  court  with  respect  to  the  res,  whether  it  be  a  vessel,  a  tract 
of  land  or  the  marriage  relation,  is  entitled  to  be  respected  in 
every  other  State  or  country."-® 

The  cosmopolitan  character  of  life  under  modern  conditions 
would  seem  to  demand  a  logical  adherence  to  this  principle.  With- 
out it,  the  development  of  an  international  community  of  interest 
in  matters  of  private  legal  justice  would  be  practically  impossible. 
The  trend  of  Private  International  Law  on  the  Continent  is  in 
this  direction.  It  will  be  noted  that  the  Hague  Convention  on 
Divorce  does  not  create  fora,  but  recognizes  the  competency  of  cer- 
tain fora  already  existing.^"  Anglo-American  policy,  however, 
has  not  thus  far  sought  the  establishment  of  rules  of  compe- 
tency in  the  international  sense.  No  legislation  or  treaty  of  which  I 
am  aware,  in  Great  Britain  or  the  United  States,  has  laid  down 
the  requisites  which  will  be  demanded  in  a  foreign  decree  of 
divorce,  in  order  that  it  be  given  extraterritorial  effect.  Such 
rules  must  be  arrived  at  by  examining  the  whole  series  of  judicial 
determinations  within  a  given  jurisdiction.     Accordingly,  an  un- 

"In  Haddock  7j.  Haddock  (1906)  201  U.  S.  562,  627-628,  Mr.  Justice 
Brown  says  (dissenting  together  with  Harlan,  Brewer  and  Holmes,  JJ.)  : 
"I  regret  that  the  court  in  this  case  has  taken  what  seems  to  me  a  step 
backward  in  American  jurisprudence,  and  has  virtually  returned  to  the 
old  doctrine  of  comity,  which  it  was  the  very  object  of  the  full  faith  and 
credit  clause  of  the  Constitution  to  supersede." 

^Opinion  of  Brown,  J.,  201  U.  S.  562,  616. 

'"Hague  Convention  on  Divorce  (1902)  Arts.  5  and  7,  Foreign  Relations 
of  the  U.  S.  (1904)  529-530. 
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fortunate  discord  has  resulted,  not  only  as  between  the  jurisdic- 
tions themselves,  but  even  in  the  judicial  decisions  within  a  single 
jurisdiction. 

Some  international  standard  of  competence  would  indeed  seem 
to  be  most  desirable.  Accordingly,  at  the  meeting  of  the  Inter- 
national Law  .\ssociation  at  London,  in  August,  1910,  the  writer 
proposed  the  following  solution: 

"A  divorce  granted  by  the  Court  of  a  state  in  which  either 
of  the  parties  has  a  bona  Me  domicile  according  to  international, 
not  merely  local,  standards,  should  be  recognized  as  valid  in  every 
other  state,  provided  actual  notice  of  the  proceedings  has  been 
communicated  to  the  other  party,  and  the  ground  upon  which 
such  divorce  has  been  granted  is  one  recognized  by  the  personal 
law  of  both  of  the  parties."'^ 

In  proposing  this,  the  writer  had  in  mind  not  only  harmony 
within  the  Anglo-American  sphere,  but  also  the  possibility  of 
arriving  at  some  common  ground  of  agreement  with  our  friends 
on  the  Continent.  Thus,  while  making  domicile,  in  the  inter- 
national sense,  authoritative  upon  the  question  of  the  forum, 
the  grounds  upon  which  the  divorce  may  be  granted  must  be 
recognized  by  the  personal  law  of  both  of  the  parties  and  that 
personal  law  may  upon  occasion  be  determined  by  domicile,  or 
by  nationality,  according  to  the  particular  system  which  deter- 
mines the  personal  law  in  the  place  of  application. 

Procedure. 

Both  the  Continental  and  Anglo-American  spheres  recognize 
the  rule,  founded  upon  necessity,  that  the  procedure  to  be  adopted 
in  a  litigation,  even  though  carried  on  between  alien  or  non- 
resident litigants,  must  be  that  recognized  at  the  forum.  But 
there  is  a  wide  difference  of  opinion  as  to  what  properly  con- 
stitutes procedure. 

It  is  well  known,  for  example,  that  the  Anglo-American 
sphere  regards  the  Statute  of  Limitations  as  a  matter  affecting 
remedy  and,  accordingly,  to  be  governed  by  the  le.v  fori,  whereas 
on  the  Continent,  the  time  during  which  a  cause  of  action  may 
be  validly  sued  upon  is  considered  as  inhering  in  the  cause  of 
action  itself  and  is  determined  by  the  system  of  law  under  which 
it  arose.  Logically  it  would  seem  that  an  element  inhering  in  the 
cause  of  action  itself  and  part  of  its  essential  nature,  was  out- 

"Report  of  the  26th  Conference   (1910)   438. 
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side  of  strictly  remedial  law.  A  right  without  a  remedy  is  a  right 
only  in  name.  Historically,  the  English  rule  can  be  traced  to  J. 
Voet,  who  was  deemed  by  Story  to  have  reasoned  upon  this 
question  "with  singular  felicity." 

It  is  interesting  to  observe  the  variation  placed  upon  the  old 
English  rule  by  some  American  legislators  in  providing  that  where 
a  cause  of  action  arises  outside  of  the  State,  the  remedy  will  be 
limited  to  the  time  provided  by  the  laws  of  the  State  or  country 
where  the  cause  of  action  arose,  except  where  it  accrued  in  favor 
of  a  resident  of  the  State.^=^  This,  in  effect,  adopts  the  Continental 
rule  where  the  law  of  the  cause  of  action  gives  the  shorter  period 
of  limitation.  Though  not  displaying  very  great  legislative  liber- 
ality, it  indicates  that  to-day  at  any  rate,  the  old  English  principle 
is  no  longer  retained  because  of  any  singularly  felicitous  reasoning 
on  the  part  of  the  Dutch  jurists  who  originated  it. 

On  the  other  hand.  Continental  practice  seems  to  go  to  ex- 
tremes in  identifying  the  cause  of  action  with  such  questions  as 
the  burden  and  mode  of  proof  which,  under  decisions  or  legisla- 
tion in  France,  Germany  and  Italy,  have  been  determined  accord- 
ing to  the  law  of  the  place  where  the  cause  of  action  arose,  in- 
stead of  by  that  of  the  forum.^''^  These  decisions  startle  an  English 
or  American  advocate.  If  carried  to  their  logical  conclusions  they 
would  require  the  local  judge  to  be  versed  in  the  manner  of  con- 
ducting trials  prevailing  in  the  foreign  countries  where  the  causes 
of  action  arose. 

Another  point  of  Continental  procedure  which  is  worthy  of 
attention  is  the  fact  that  the  courts  of  last  appeal,  e.  g.,  in  Germany 
and  Switzerland,  refuse  to  review  determinations  of  the  lower 
courts,  where  the  error  assigned  is  on  the  interpretation  of 
foreign  as  distinguished  from  the  local  law.  This  result  is  reached 
by  reason  of  the  interpretation  given  to  statutes  giving  such  courts 
jurisdiction  to  review  only  where  an  imperial  or  federal  law  has 
been  violated.^*  In  other  countries,  e.  g.,  France  and  Belgium,  the 
highest  courts  refuse  to  annul  a  judgment  of  lower  courts  for 
a  violation  of  the  unwritten  rules  of  Private  International  Law.^' 
It  would   certainly  seem,  as  one  Continental  jurist  has  pointed 

"New  York  Code  of  Civil  Procedure  §  390-a  (Sept.  i,  1902). 

"Meili,  Das  internationale  Civilprozessrecht  (1906)  402-414  and  cases 
there  cited.    Italy,  Disposizioni,  Art.  10;  Germany,  R.  G.  vi,  413. 

'^Meili,  Das  internationale  Civilprozessrecht   (1906)    144  et  seq. 

^'17  Journal  de  Droit  International  406-414,  794-807;  Cour  de  Cassa- 
tion, Pasicrisie  Beige   (1909)  Vol.  i,  p.  25. 
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out,  that  when,  for  example,  a  German  statute  requires  the  ap- 
plication of  a  foreign  law,  the  German  law  would  indeed  seem 
to  be  violated  if  the  judge  does  not  properly  apply  the  foreign 
law.^' 

A  more  fortunate  turn  has  been  given  to  recent  jurisprudence 
in  the  Anglo-American  sphere,  at  least  in  the  United  States. 
The  universal  rule  makes  foreign  law-  provable  as  facts  are  proved. 
Though  recent  decisions  have  not  changed  this  rule,  yet  when, 
after  such  proof  is  given,  the  questions  involved  depend  upon  the 
construction  and  effect  of  a  statute  or  judicial  decision,  it  is 
held  that  "those  questions  are  for  the  court,  and  not  questions 
of  fact  at  all."''  Accordingly,  the  highest  courts  will  examine 
into  the  construction  given  to  the  foreign  law  by  inferior  courts 
and  reverse  for  error.'® 

All  jurisdictions  are  very  far,  however,  from  reaching  the  ideal 
of  Meili  according  to  which  the  judge  should  be  permitted  to 
apply  the  foreign  law  ex  officio.^* 

Conclusion. 

The  reason  officially  assigned  by  Great  Britain  for  its  failure 
to  send  delegates  to  the  Hague  Conferences  was  the  "peculiar" 
nature  of  English  law.  Yet  the  divergence  of  legal  systems  is  the 
very  raison  d'etre  of  those  Conferences.  Without  it,  there  would 
be  no  conflicts  of  law.  Nor  can  it  be  said  that  there  is  any  settled 
policy  in  England  or  America  against  varying  local  law  by 
treaty  in  the  manner  now  general  in  Continental  Europe  and  Latin 
America.  The  Foreign  Law  Ascertainment  Act  makes  provision 
for  the  passing  of  treaties  for  the  proof  of  foreign  law  by  com- 
mission addressed  to  the  highest  courts  of  the  contracting  states.*' 
Both  Great  Britain  and  the  United  States  have  entered  into 
treaties  governing  the  private  and  property  rights  of  aliens  within 
their  territorial  jurisdiction.  The  power  to  hold  land,  denied 
to  aliens  by  the  statutes  of  many  States,  is  guaranteed  by  treaties 

"Meili,  Die  Modeme  Fortbildung  des  intemationalen  Privatrechts  (1909) 
II. 

'"Bank  of  China  v.  Morse  (1901)   168  N.  Y.  458,  470. 

^Ibid.  The  Massachusetts  doctrine  is  in  accord  where  the  evidence  is  a 
single  statute  or  decision ;  not,  however,  where  the  law  is  to  be  determined 
from  numerous  decisions  more  or  less  conflicting.  Wylie  v.  Cotter  (1898) 
170  Mass.  356,  357. 

'*Das  internationale  Civilprozessrecht   (1906)    139. 

"24  &  25  Vict  Chap.  XI. 
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constituting  the  supreme  law  of  the  land.  Treaties  have  also  been 
passed  governing  the  administration  of  the  estates  of  deceased 
aliens.*^ 

There  is  a  feeling  in  some  quarters  that  the  treaty-making 
power  of  the  United  States  should  not  impose  upon  the  various 
States  rules  of  strictly  private  law  in  fields  wherein,  under  the 
Constitution,  they  have  the  right  of  sovereign  legislation.  It 
must  be  admitted  that  the  delegated  nature  of  the  general  govern- 
ment has  made  it  loth  to  enlarge  too  greatly  upon  this  function. 
Recently,  however,  it  has  been  pointed  out  that  Congress,  under 
the  judicial  clause  of  the  Constitution  (Article  III)  has  the  power 
to  legislate  even  on  questions  otherwise  reserved  to  the  States,  so 
far  as  affects  all  controversies  in  the  Federal  Courts  between 
citizens  of  different  States  and  between  citizens  and  aliens.*^ 
Though  Congress  has  made  sparing  use  of  this  power,  it  may 
eventually  open  the  way  to  treaty-making  covering  a  wider  range 
of  subjects,  to  which,  if  necessary,  legislative  effect  could  be  given 
by  virtue  of  the  exequatur  of  an  Act  of  Congress. 

Public  opinion,  now  become  articulate  on  many  questions  of 
legal  reform  in  Great  Britain  and  the  United  States,  will  probably 
also  be  the  final  arbiter  in  favor  of,  or  against,  joining  treaty 
unions  such  as  those  established  by  the  Hague  Conventions  on 
Private  International  Law.*'  The  present  is  undoubtedly  an  intro- 
ductory period.  The  success  of  an  uniform  law  operating  inter- 
nationally upon  bills  of  exchange  would  doubtless  lead  the  way 
to  a  further  approach  between  the  two  spheres.  The  so-called 
international  unions,  the  number  of  which  has  rapidly  increased 
in  recent  years  and  to  some  of  which  both  Great  Britain  and  the 
United  States  have  given  official  sanction,  also  tend  toward  this 
result. 

In  an  age  when  physical  barriers  between  nations  have  been 
broken  down  by  ever  more  efficient  means  of  transportation  and 
inter-communication  and  when  guarantees  for  permanent  friend- 

"For  the  British  statute,  see  24  &  25  Vict.  Chap.  CXXI. 

"See  article  by  F.  J.  Goodnow  on  the  Legislative  Power  of  Congress, 
25  Political  Science  Quarterly   (December  1910)   577. 

""A  real  obstacle,  it  appears  to  me,  to  the  success  of  procedure  by  in- 
ternational convention  in  such  matters  is  that,  if  the  scheme  involves  a 
change  in  municipal  law  and  legislative  sanction,  it  is  not  everywhere  easy, 
in  these  busy  times,  to  get  a  legislative  authority,  in  the  press  of  public 
affairs,  to  give  sufficient  time  and  attention  to  a  matter  which  is  devoid 
of  political  or  party  interest  and  is  too  technical  to  create  any  enthusiasm 
in  the  general  public."  Lord  Justice  Kennedy  before  the  Universal  Con- 
gress of  Lawyers  and  Jurists,  St.  Louis,  1904,  Official  Report  p.  20'i. 
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ship  and  peace  are  daily  multiplying,  a  closer  bond  of  interest  in 
the  administration  of  private  justice,  though  long  delayed,  would 
seem  to  be  inevitable.** 

Arthur  K.  Kuhn. 
New  York. 

"The  Heidelberg  Conference  (1911)  of  the  Internationale  Vereinig^ung, 
sitting  as  a  Committee  of  the  Whole,  unanimously  adopted  the  following 
voeux,  on  the  writer's  motion : 

1.  that  the  Anglo-American  and  Continental  European  systems  of 
Private  International  Law  should,  through  mutual  concessions,  aim  at  a 
closer   approach   toward   uniformity; 

2.  that  an  international  commission  should  be  constituted  for  the  pur- 
pose of  studying  and  reporting  upon  the  best  method  of  accomplishing  this ; 

3.  that  Great  Britain  and  the  United  States  should  send  delegates  to 
future  Conferences  upon  Private  International  Law  to  be  held  at  The 
Hague,  for  the  purpose  of  reporting  the  results  of  the  Conferences  to 
their  respective  governments. 
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NOTES. 


Subrogation  against  Cestuis  Que  Trustent  in  Favor  op  Cred- 
itors of  an  Insolvent  Trustee. — There  is  a  broad  principle  of  equity 
jurisprudence  that  one  who  has  been  obliged  to  pay  money  which  in 
equity  and  good  conscience  is  primarily  due  from  another,  may  call 
upon  the  latter  for  reimbursement.^  In  accordance  with  this  doctrine 
a  trustee  who  has  incurred  expense  in  the  due  administration  of  the 
trust  has  a  lien  to  that  extent  upon  the  trust  res^  and  is  entitled  to 
reimbursement  thereout,''  and  if  the  trust  estate  proves  insufficient  he 
may  call  upon  the  cestui  que  trust  personally.*    But  equity  has  gone 

'Sheldon,   Subrogation,    (2nd  ed.)    §   li. 

'2  Perry,  Trusts,  (sth  ed.)  §  907. 

'Jervis  v.  Wolferstan  (1874)  L.  R.  18  Eq.  18;  Rensselaer  Etc.  R.  R. 
Co.  V.  Miller  (1874)  47  Vt.  146. 

*Balsh  V.  Hyham  (1728)  2  P.  W.  453;  Ex  parte  Chippendale  (1854)  4 
De  G.  M.  &  G.  19;  Phene  v.  Gillan  (1845)  5  Hare  i. 
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further  than  this,  in  many  instances  holding  that  the  party  bound  to 
indemnify  ought,  as  the  ultimate  debtor,  to  save  harmless  the  person 
immediately  liable.  Thus  where  a  principal  debtor  has  given  his 
surety  security,  the  principal  creditor  is  permitted,  by  bill  in  equity, 
to  have  himself  substituted  to  the  benefit  thereof,^  on  the  theory  that 
the  surety  holds  as  trustee  for  such  purpose,*  and  a  similar  result  is 
reached  where  property  is  conveyed  in  trust  to  secure  a  suretj-,  even 
though  the  principal  creditor  is  no  party  to  the  conveyance.^  This 
principle  is  also  applied  in  holding  that  where  stock,  though  sold,  has 
not  been  transferred  on  the  books  of  the  company,  so  that  at  law  the 
vendor  is  still  liable  in  respect  to  calls  upon  the  shareholders,  he  may 
require  his  vendee  to  pay  the  calls  direct.* 

From  this  it  is  a  natural  step  to  the  theory  that  a  creditor  should 
be  subrogated  to  the  rights  of  his  irresponsible  debtor  against  a  third 
person  who  in  equity  and  good  conscience  is  ultimately  liable;  and 
authority  for  this  proposition  is  not  wanting.^  It  is  on  this  principle, 
doubtless,  that  creditors  of  insolvent  executors  and  trustees  with 
authority  to  carry  on  a  business,  are  to  a  limited  extent  substituted 
to  the  letter's  rights  to  reimbursement  from  the  trust  estate,^"  though 
on  account  of  alleged  inconveniences  this  right  extends  only  to  such 
property  as  is  authorized  to  be  embarked  in  the  business.^'^  Yet  it  is 
evident  that  ordinarily  the  trust  estate  would  be  put  to  no  hardship, 
in  the  event  of  the  trustee's  insolvency,  through  being  compelled  to 
pay  to  the  latter's  creditors  exactly  what  it  would  have  owed  to  the 
trustee  had  he  met  the  obligation  in  the  first  instance.  Moreover 
since  the  debt  must  have  been  incurred  in  the  due  administration  of 
the  trust  estate  and  therefore  for  its  benefit,  it  would  seem  distinctly 
unjust  that  where  the  trustee  is  insolvent  it  should  escape  liability  to 
the  principal  creditor  and  he  thus  be  left  remediless.  Accordingly 
American  authorities  hold  that  in  such  circumstances  equity  will  sub- 
stitute the  creditors  to  the  rights  of  the  trustee  and  allow  them  to  be 
paid  directly  out  of  the  estate.^^ 

Though  it  is  apparently  settled  in  England  that  no  such  equity  as 
this  exists,^^  nevertheless  a  recent  case,  In  re  Richardson  (1911) 
80  L.  J.  K.  B.  1232,  has  come  very  near  to  reaching  this  same  result, 
though  seemingly  unwittingly.  There  the  plaintiff  was  a  judgment 
creditor  on  account  of  the  trust  estate  of  an  insolvent  trustee  without 

'Maure  v.  Harrison  (1692)  i  Eq.  Cas.  Abr.  93;  Owens  v.  Miller  (1868) 
29  Md.  144;  Loehr  v.  Colborn  (1883)  92  Ind.  24. 

•Seibert  v.  True  (1871)  8  Kan.  52;  Daniel  v.  Hunt  (1884)  77  Ala.  567. 
'U.  S.  Bank  v.  Stewart  (Ky.  1836)  4  Dana  27. 
•Lacey  v.  Hill  (1874)  43  L.  J.  Ch.  [n.  $.]  551. 

'Green  v.  McDonald  (1897)  70  Vt  372;  Lauderdale  County  v.  Alford 
(1887)  65  Miss.  63. 

^aible  v.  Ferry  (1880)  32  N.  J.  Bq.  79i ;  Ex  parte  Garland  (1804) 
10  Ves.  Jr.  no. 

^Ex  parte  Garland  supra. 

"Sheldon,  Subrogation,  (2nd  ed.)  §  206;  Thomson  v.  Smith  (1887)  64 
N.  H.  412;  Williamson's  Appeal  (1880)  94  Pa.  St.  231;  Reinstein  v.  Smith 
(1886)  65  Tex.  247. 

"Strickland  v.   Symons   (1884)    L.  R.  26  Ch.  Div.  245. 
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assets.  The  assignee  in  bankruptcy  availed  himself  in  some  manner 
of  the  trustee's  right  to  reimbursement  at  the  hands  of  the  cestui  que 
trust,  and  the  question  was  whether  the  plaintiff  was  entitled  to  the 
fund  so  acquired  in  preference  to  the  general  creditors  of  the  insolvent. 
It  was  decided  that  he  was  so  entitled,  though  in  reaching  this  con- 
clusion the  court  laid  down  no  comprehensive  principle  to  cover  such 
situations.  Yet,  leaving  out  of  sight  the  question  as  to  the  right  of 
the  assigriee  in  bankruptcy  to  recover  the  fund  at  all,  it  seems  impossible 
to  justify  the  result  except  on  the  theory  that  there  existed  in  favor 
of  the  plaintiff  some  special  equity  against  it;  otherwise  he  could  not 
take  precedence  over  the  general  creditors.  It  also  seems  clear  that 
this  equity  was  not  created  by  the  action  of  the  assignee  in  collecting 
the  fund.  It  must  have  owed  its  existence  to  the  fact  that  the  plaintiff 
was  a  creditor  of  the  insolvent  trustee,  and  that  on  account  of  that 
debt  the  latter  had  the  right  to  indemnity  at  the  hands  of  the  cestui 
que  trust.  If  so.  the  equity  must  have  existed  from  the  moment  the 
trustee  became  unable  to  meet  his  obligation,  and  we  are  brought  face 
to  face  with  the  proposition  that  upon  his  insolvency  the  principal 
creditor  had  an  equity  against  the  cestui  que  trust  which,  under  the 
English  doctrine  above  referred  to,^*  was  at  that  time  absolutely  un- 
availing. In  other  words,  the  result  that  an  equity  existed  after  the 
liquidation  by  the  assignee  of  the  right  of  indemnity,  seems  inconsistent 
with  the  notion  that  the  creditor  of  an  insolvent  trustee  in  respect  to  the 
trust  estate  may  not  be  substituted  to  the  trustee's  right  to  indemnity. 
It  would  seem  that  the  sound  and  just  way  to  work  out  the  creditor's 
rights  would  have  been  to  declare  that,  since  substantially  the  cestui 
que  trust  is  the  ultimate  debtor,  equity,  looking  through  form  to 
substance,  and  acting  on  the  principles  and  analogies  above  pointed 
out,  will  cause  the  principal  creditor  to  be  subrogated  to  the  rights 
of  his  immediate  debtor.  In  this  view  the  rights  of  the  creditor  would 
be  unaffected  by  the  bankruptcy,  and  the  assignee,  having  collected 
the  fund,  would  hold  it  merely  as  his  trustee,  and  would  of  course  be 
obliged  to  turn  it  over  upon  demand. 


Extra-Territorial  Enforcement  of  Tax  Liability. — A  question 
which  seems  to  be  one  of  first  impression  in  this  country  was  pre- 
seiited  in  the  recent  case  of  Maryland  v.  Turner  (1911)  46  N.  Y. 
Law  Journal  No.  47.  The  State  of  Maryland  sought  to  collect  a  tax, 
levied  upon  personalty  while  defendant  was  a  resident  of  that  State, 
by  means  of  a  common  law  action  in  New  York.  Regardless  of  the 
fact  that  the  Maryland  courts  consider  a  liability  such  as  that  of  the 
defendant  to  be  in  the  nature  of  a  contract,  it  was  declared  to  be 
in  effect  a  penalty,  and  recovery  was  denied  on  this  and  on  the  further 
ground  that  this  tax  belonged  to  a  class  of  foreign  laws  and  statutes 
which  are  never  accorded  any  extra-territorial  recognition.  Clearly 
the  New  York  court  has  the  right  to  determine  for  itself  the  ques- 
tion as  to  whether  the  action  is  to  enforce  a  penalty,^  and  if  it 
answers  in  the  affirmative,  to  refuse  relief.  It  is  elementary  that  no 
country  executes  the  penal  laws  of  another,^  and  it  may  be  conceded 

"Strickland  v.  Symons  supra. 

'Huntington  v.  Attrill    (1892)    146  U.   S.   657,  682. 
'The   Antelope    (1825)    10  Wheat.  66,   123. 
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that  this  rule  embraces  all  suits  in  favor  of  the  State  for  the  recovery 
of  pecuniary  penalties  for  any  violation  of  statutes  protective  of  its 
revenues.^  But  a  tax  law  can  scarcely  be  said  to  come  within  this 
definition.  The  cases  clearly  lay  it  down  that  a  statute,  although 
in  some  aspects  it  may  be  called  penal,  is  only  a  penal  law  in  the 
international  sense  if  its  purpose  is  to  punish  an  offence  against 
the  public  justice  of  the  State/  On  the  other  hand,  it  seems  that  a 
tax  does  not  partake  of  the  nature  of  a  debt,'  nor  does  the  conversion 
thereof  into  a  judgment  bring  into  play  the  technical  considerations 
which  often  make  such  obligation  an  impliedly  contractual  one."  In 
some  jurisdictions,  indeed,  where  a  statute  provides  for  a  tax,  but 
not  for  the  method  of  its  collection,  it  is  held  that  the  right  to  a 
remedy  by  suit  at  law  must  be  implied,^  but  this  conception  that  the 
defendant  is  necessarily  obligated  to  pay  does  not  of  itself  engraft 
a  contractual  character  upon  a  tax  liability.  To  consider  this  liabil- 
ity contractual  or  even  quasi-contractual  would  involve  the  adoption 
of  a  fiction  violating  the  principle  of  the  necessity  of  consensuality, 
and  ignoring  the  fact  that  the  tax  operates  completely  in  invitum.* 
But  in  spite  of  the  constant  efforts  to  classify  a  tax  liability  under  one 
head  or  the  other,  a  searching  analysis  must  be  convincing  of  the 
fact  that,  like  many  other  statutory  liabilities,  it  is  in  its  nature 
neither  contractual,  nor  quasi-contractual,  nor  yet  a  penalty.  We  have 
seen  that  the  imposition  of  a  tax  without  provision  for  its  collection 
gives  a  right  of  action.®  Even  if  no  common  law  remedy  exists  in 
New  York  for  the  collection  of  a  domestic  tax,^**  it  seems  that  where 
a  right  of  action,  given  by  a  Maryland  statute,  is  of  a  nature  recognized 
in  Xew  York,  the  fact  that  the  procedure  provided  in  New  York  for  its 
enforcement  is  not  the  same  should  not  be  decisive.  In  spite,  then, 
of  the  decisions  to  the  contrary  in  this  State,^^  the  more  modem  and 
liberal  rule,  that  a  similar  right  of  action  may  be  enforced  even  if 

'Wisconsin  r.  Pelican  Ins.  Co.   (1888)    127  U.  S.  265. 

*Huntington  v.  Attrill  supra. 

'i   Cooley,  Taxation,   (3rd  ed.)    17-19. 

•Wisconsin  v.  Pelican  Ins.  Co.  supra. 

'2  Cooley,  Taxation,  (3rd  ed.)  836.  In  a  few  jurisdictions  a  tax  is 
regarded  as  a  debt  pure  and  simple.  State  v.  Nashville  Savings  Bank 
(Tenn.  1885)  16  Lea  in;  City  of  Henrietta  v.  Eustis  (1894)  87  Tex.  14; 
and  in  a  few  others  the  law  provides  that  taxes  shall  be  deemed  to  be 
debts,  State  v.  Travelers  Ins.  Co.   (1898)  70  Conn.  590,  602. 

"It  is  settled  in  New  York  that  a  tax  is  in  no  sense  a  contract.  City 
of  Rochester  v.  Bloss  (1906)   185  N.  Y.  42. 

'See  note  7  supra. 

"See  City  of  Rochester  v.  Gleichauf  (N.  Y.  1903)  40  Misc.  446,  448; 
City  of  Rochester  v.  Rochester  Ry.  Co.  (N.  Y.  1905)  109  App.  Div.  638; 
City  of  Rochester  v.  Bloss  supra. 

"Leonard  v.  Columbia  Steam  Navigation  Co.  (1881)  84  N.  Y.  48; 
McDonald  v.  Mallory  (1879)  77  N.  Y.  546;  Wooden  v.  Railway  Co.  (1891) 
126  N.  Y.  10;  Marshall  v.  Sherman  (1895)  148  N.  Y.  9;  Johnson  v. 
Phoenix  Bridge  Co.  (1910)  179  N.  Y.  316.  The  result  of  these  cases  seems 
to  be  that  for  an  action  to  be  maintainable  in  New  York  on  a  foreign 
statute,  the  liability  must  be  considered  contractual  in  its  nature  or  the 
remedy  sought  to  be  enforced  must  be  substantially  similar  to  one  existing 
in  New  York  at  common  law  or  by  statute. 
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none  is  maintainble  by  the  lex  forij}^  seems  preferable  on  principle.^' 
This  conclusion  is  fortified  by  the  fact  that  the  taxing  State  has  an 
exclusive  right  to  summary  remedies  for  the  collection  of  taxes,  while 
the  foreign  State  is  confined  to  the  slower  process  provided  for  the 
enforcement  of  debts  owing  to  individuals.^* 

If  these  premises  be  sound  we  are  led  to  a  consideration  of  the 
principles  of  comity  and  their  applicability  here.  Clearly  the  New 
York  court  is  not  absolutely  bound  by  any  rule  of  comity  to  enforce 
the  tax  laws  of  another  State,  since  it  belongs  exclusively  to  each 
sovereignty  to  determine  for  itself  to  what  extent  it  shall  exercise 
comity.^'*  But  the  very  enunciation  of  this  principle  shows  that 
within  the  wide  latitude  attendant  upon  its  operation  the  courts  can 
easily  and  consistently  adopt  a  broad  and  liberal  policy  adapted  to 
modern  conditions.  An  historical  examination  of  the  subject  shows 
that  the  reluctance  entertained  by  one  country  to  enforce  similar  laws 
of  another  country  was  originally  manifested  at  a  time  when  in- 
termittent actual  war  and  constant  commercial  war  was  the  prevailing 
condition. ^^  Certainly  this  reason  for  the  rule  fails  totally  when 
the  question  arises  among  sister  States  of  this  nation.  A  further 
objection  may  be  made  that  the  sustainment  of  this  action  might 
result  in  double  taxation.  If  this  be  proved  to  be  actually  the  fact 
in  a  given  case,  then  indeed  is  the  time  for  the  court  to  refuse  to 
enforce  a  foreign  tax  law.  But  if  such  is  not  the  case,  then  what 
possible  objection  remains  to  the  exercise  of  comity?^''  It  is  sub- 
mitted that  if  all  the  State  courts  took  the  view  herein  advanced, 
in  no  sense  would  they  be  neglecting  their  duty  to  their  own  citizens 
or  discriminating  against  them,  while  on  the  other  hand  the  in- 
direct beneficial  result  is  obvious.^^ 


Election  of  Remedies. — In  order  to  do  justice,  the  law  often  al- 
lows an  injured  party  to  make  his  choice  between  two  versions  of  the 
same  transaction,  a  privilege  which,  though  often  spoken  of  as  an 
election  of  remedies,  is  in  reality  an  election  of  the  rights  which  lie 
back  of  all  actions.^     So,  at  early  common  law  when  a  tortious  pos- 

"Herrick  v.  Minneapolis  and  St.  Louis  R.  R.  Co.  (1883)  31  Minn.  11; 
Northern  Pacific  R.  R.  v.  Babcock  (1894)   154  U.  S.  190. 

"The  law  in  this  country  has  passed  through  three  distinct  stages:  first, 
the  narrow  Massachusetts  doctrine;  see  Richardson  v.  New  York  Central 
Ry.  Co.  (1867)  98  Mass.  85;  Davis  v.  New  York  and  New  England  Ry. 
Co.  (1887)  143  Mass.  301;  second,  the  somewhat  less  narrow  New  York 
doctrine,  see  note  11  supra;  third,  the  liberal  and  preferable  Western  doc- 
trine, see  note  12  supra. 

"2  Cooley,  Taxation,  828. 

"Marshall  v.  Sherman  supra. 

"For  instance,  the  relations  between  England  and  Spain  down  to  the 
Napoleonic  period. 

"Note  the  language  of  the  court  in  Howarth  v.  Angle  (1900)  162  N.  Y. 
179,  192. 

"Extra-judicial  recognition  of  foreign  taxes  is  becoming  more  and 
more  frequent.  For  instance,  in  administrative  proceedings  on  the  settle- 
ment of  an  estate  in  State  A,  inquiry  is  made  as  to  the  extent  to  which 
the  estate  is  taxed  in  State  B,  and  the  tax  in  A  is  cut  down  correspondingly. 
And  see  Matter  of  Cooley  (1906)   186  N.  Y.  220. 

*Butler  V.   Hildreth    (Mass.   1842)    5  Met.  49. 
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session  carried  with  it  a  title  by  wrong  in  the  case  of  chattels  as  well 
as  in  the  case  of  disseisin  of  land,^  the  aggrieved  person  had  his  choice 
of  asserting  that  title  was  in  the  taker,  and  bringing  trespass  for  the 
value,  or  that  title  was  in  himself,  and  bringing  replevin  for  the 
thing,^  and  this  election  was  not  based  upon  any  legal  fiction;  the 
waiver  of  the  original  owner's  right  to  title  made  the  taker's  title 
perfect,  and  the  former  could  no  more  claim  title  afterwards  than 
one  having  a  right  of  entry  for  breach  of  condition  subsequent  could 
enter  after  once  waiving  the  right.  But  an  action  of  account  would 
not  bar  an  action  of  debt  because  both  rested  upon  the  same  funda- 
mental right.*  In  a  word,  the  doctrine  of  election  of  remedies  is 
nothing  more  than  that  a  plaintiff  having  once  chosen  his  right,  can 
only  pursue  those  remedies  which  that  right  will  support.  Thus, 
where  a  contract  is  tainted  with  fraud  it  may  be  rescinded,  which 
makes  it  void  ah  initio,^  or  affirmed,  which  makes  it  valid  in  every  re- 
spect,' and  once  having  become  either  void  or  absolute  it  cannot  be 
changed.^ 

Whether  an  election  has  been  made  is  a  question  of  fact,  and  upon 
strict  principle  any  expression,  either  by  words  or  conduct  or  both, 
showing  that  a  choice  has  been  made  should  be  final,  but  the  courts 
are  slow  to  hold  a  man  to  a  hasty  selection  so  long  as  the  opposite 
party  is  not  prejudiced.*  Thus  it  has  often  been  declared  that  mere 
words  are  not  sufficient,  and  accordingly  a  demand  of  payment  under 
a  contract  has  been  held  not  to  preclude  a  subsequent  right  to  rescind,* 
nor  even  the  bringing  of  a  suit  where  the  plaintiff  was  ignorant  of 
some  of  the  material  facts,^"  or  knowing  the  facts  was  ignorant  of  his 
choice  of  rights.^^  But  bringing  a  suit  based  upon  one  theory  or  the 
other  with  full  knowledge  of  all  the  circumstances  and  a  fair  oppor- 
tunity of  choice,  is  usually  deemed  to  be  conclusive  evidence  of  the 
adoption  of  one  right,  upon  which  the  plaintiff  must  stand  or  fall.^* 

'.-^mes,  Disseisin  of  Chattels.  3  Harv.  L.  Rev.  23,  326. 

'Y.  B.  19  Hen.  VI,  65,  pi.  5;  6  Hen.  VH,  8.  pi.  4.  For  translation  see 
opinion  of  Holmes,  J.  in  Miller  v.  Hyde  (1894)  161  Mass.  472.  Bishop 
V.  Montague   (1600)   Cro.  Jac  50. 

*This  distinction  was  noticed  by  Coke.  Vide  Co.  Lit.  144-b;  id.  145-0; 
id.  146-a.  For  discussion  of  these  sections,  see  Hitchen  v.  Campbell 
(1772)   2  Wm.  Bl.  827. 

'Butler  i:  Hildreth  supra. 

•Butler  V.  Hildreth  suf>ra. 

'See  Ward  i:  Day  (1863)  4  Best  &  S.  337  for  a  general  discussion  as 
to  the  effect  of  an  election. 

•Clough  i:  London  &  N.  W.  Ry.  Co.  (1871)  L.  R.  7  Fx.  26. 

•Valpy  V.   Sanders   (1848)   5  C.   B.  887. 

"Pratt  V.  Philbrook  (1856)  41  Me.  132;  Wells  Fargo  &  Co.  v.  Robinson 
(1859)    13  Cal.   134- 

"See  Peters  v.  Ballister  (Mass.  1826)  3  Pick.  495;  but  see  Bulkley  v. 
Morgan  (1878)  46  Conn.  393;  Niel  v.  Burton  (1882)  49  Mich.  53.  When 
the  remedv  selected  does  not  in  fact  exist,  such  is  not  regarded  as  an 
election.     See  Marsh  Bros.  &  Co.  z:  Bellefleur  (Me.  1911)  81  Atl.  79. 

"Butler  V.  Hildreth  supra:  Moller  z:  Tuska  (1881)  87  N.  Y.  166. 
But  an  election  may  be  evidenced  by  other  acts  besides  bringing  suit.  It 
is  held  that  a  party  having  a  right  to  rescind  must  act  promptly  or  else  his 
failure  to  act  will'  be  regarded  as  evidence  of  an  affirmance  of  the  con- 
tract.    Elgin  v.  Snyder  (Or.  191 1)   118  Pac.  280. 
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Under  these  circumstances,  therefore,  an  action  begun  in  assumpsit 
upon  a  contract  of  sale  would  forever  bar  an  action  in  replevin  or 
trover,'^  and  vice  versa,^*  but  an  action  in  trover  would  not  bar  an 
action  in  replevin,^''  because  both  would  be  founded  upon  a  rescission.^* 

A  tort  may  be  committed  under  such  circumstances  that  the  law 
allows  the  injured  party  to  sue  either  in  tort  or  in  contract,  thus 
plainly  giving  the  use  of  two  remedies,  and,  perhaps  because  a  quasi- 
contract  action  is  brought  in  the  same  form  as  a  true  assumpsit,  it 
has  been  held  upon  the  theory  of  election  of  inconsistent  rights  that 
bringing  such  an  action  will  bar  a  subsequent'^^uit  in  tort.^^  But  it 
is  submitted  that  the  doctrine  invoked  has  no  application  to  such  a 
case,  since  the  tort  and  quasi-contract  action  proceed  upon  the  same 
right.  Indeed,  instead  of  the  tort  disappearing  when  the  action  of 
assumpsit  is  brought,  this  action  could  not  be  maintained  without 
proof  of  the  tort.^*  It  is  difficult  to  see  how  the  assertion  of  one  in- 
volves the  repudiation  of  the  other,  unless  the  fiction  of  a  contract, 
adopted  solely  to  give  redress,  be  used  to  deny  a  remedy.^'  A  sounder 
view  of  these  cases  would  be  that  there  is  but  one  right  which  supports 
several  alternative  but  not  inconsistent  remedies,  and  accordingly  the 
pursuit  of  one  should  not  bar  the  other  unless  both  have  become 
merged  in  a  judgment. ^^ 

In  the  recent  case  of  Houston  Mercantile  Co.  v.  Powell  &  King 
(1911)  130  I^.  Y.  Supp.  274,  the  right  of  a  lessee  to  set  up  a  counter- 
claim was  questioned  because  he  had  previously  filed  a  petition  in 
equity  for  a  rescission  of  the  contract  upon  which  his  counter-claim 
was  based.  The  court,  admitting  that  the  commencement  of  a  suit  at 
law  based  upon  a  rescission  would  constitute  an  election,  held  that 
such  was  not  the  effect  of  the  filing  of  a  suit  in  equity  for  a  rescission. 
It  seems  obvious  that  the  prosecution  of  a  petition  for  rescission  to 
decree  would  bar  a  suit  upon  the  contract, ^^  because  after  decree  the 

"Butler  V.  liildreth  supra;  see  also  Wachsmuth  v.  Sims  (Tex.  1895) 
32  S.  W.  821. 

"Morris  v.  Rexford  (1859)  18  N.  Y.  552;  Kenney  v.  Kiernan  (1872) 
49  X.  Y.  164. 

"See  Butler  v.  Hildreth  supra.  Today  both  trover  and  replevin  pro- 
ceed upon  the  assumption  of  title  in  the  plaintiff. 

'*An  election  determines  the  rights  of  all  parties  concerned.  Accord- 
ingly, where  a  suit  was  brought  on  a  contract  which  might  have  been 
disaffirmed,  the  defendant  was  allowed  to  plead  a  set-off,  which,  had  the 
plaintiff  sued  in  trover,  he  could  not  have  pleaded.  Smith  v.  Hodgson 
(1791)   4  T.  R.  211. 

"Thompson  v.  Howard  (1875)  3i  Mich.  309;  see  note  in  Scott,  Cases 
on  Quasi-Contracts,  148,  151. 

"Huffman  v.  Hughlett  (Tenn.  1883)   11  Lea  549. 

"See  Keener,  Quasi-Contracts,  207. 

*"Gibbs  V.  Jones  (1868)  46  111.  319.  Where  one  action  is  prosecuted  to 
judgment  the  rule  nemo  debet  bis  vexari  pro  eadem  causa  applies,  and 
all  rights  are  merged.  Slade's  Case  (1596)  4  Co.  Rep.  92-&;  Keener, 
Quasi-Contracts,  207.  But  see  Miller  v.  Hyde  supra.  But  to  make  the 
rule  applicable  the  remedies  must  have  been  co-extensive.  Browning  v. 
Bancroft   (Mass.   1844)    8  Met.  278. 

"Bacon  &  Co.  v.  Moody  (1903)  117  Ga.  207. 
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contract  is  gone,  and  there  is  nothing  left  to  support  an  action,^^  but 
since  a  petition  for  rescission  in  itself  admits  that  there  is  a  contract, 
until  decree  the  contract  continues  to  exist,  and  the  plaintiff  still  has 
the  choice  of  affirming  it  or  else  proceeding  to  decree,  which  would 
destroy  it  forever." 


Divisibility  of  Fire  Insurance  Policies. — It  is  a  general  rule  that 
the  severability  of  ordinary  contracts,  depending  as  it  does  upon  the 
intentions  of  the  parties^  as  gathered  from  the  language  used  and 
from  the  nature  of  the  subject  matter,*  is  determined  solely  by  the 
unity  of  the  consideration  or  its  apportionment  to  separate  items, 
whether  this  is  express  or  implied  in  law,  irrespectire  of  the  number 
and  variety  of  the  items  embraced  in  the  subject  matter.^  The  ques- 
tion, however,  is  presented  in  a  peculiar  and  interesting  form  when 
the  courts  are  called  upon  to  decide  whether  an  insurance  policy  is 
rendered  void  in  toto  by  the  breach  of  a  condition  or  warranty  affecting 
part  only  of  the  property  insured.  It  is  not  indeed  in  policies  pro- 
viding for  a  premium  in  gross  and  making  no  separate  valuation  of 
distinct  subjects  of  risk,  nor  yet  in  cases  where  the  premium  is  ap- 
portioned to  the  different  items  at  a  separate  valuation  for  each,  that 
the  difficulty  arises.  Clearly  these  contracts  are  entire  and  severable 
respectively.*  The  discussion  may  therefore  be  narrowed  to  the  single 
case  of  a  policy  combining  a  distinct  valuation  of  the  separate  classes 
of  property  with  a  premium  in  gross,  a  situation  which  often  arises 
and  which  has  been  the  occasion  of  much  discussion  and  many 
varieties  of  judicial  opinion.' 

The  fact  that  the  premium  is  in  gross  is  regarded  in  many  jurisdic- 
tions as  conclusive  of  the  unity  of  the  consideration,  and  therefore,  in 
accordance  with  the  general  rule  above  stated,  such  policies  are  deemed 
entire  contracts  avoided  in  toto  by  any  breach  of  condition  or  warranty.' 
But  the  consideration  is  not  single  and  entire  unless  the  parties  so 
intended,  and  of  this  intention  the  gross  premium  is  merely  an  in- 
dication. Accordingly,  a  large  number  of  courts,  following  the  lead- 
ing New  York  case  of  Merrill  v.  Agricultural  Insurance  Co.,''  em- 
phasize the  fact  that  the  parties  have  placed  a  separate  valuation  on 
the  various  subjects  of  risk,  and  urge  that  since  the  part  of  the 
gross  premium  apportioned  to  each   is  easily  ascertainable  by  means 

"It  does  not  follow  that  beginning  a  suit  in  equity  can  never  constitute 
an  election.  The  filing  of  a  suit  for  specific  performance  of  a  voidable 
contract  would  be  a  clear  and  unequivocal  affirmance  thereof. 

^'Cohoon  z:  Fisher  (1896)  146  Ind.  583.  This  case  contains  an  excellent 
discussion  of  the  point.     See  also  Brady  v.  Daly  (1899)   175  U.  S.  148. 

'Hammon,  Contracts,  §  634. 

'More  V.  Bonnet  (1870)  40  Cal.  251;  Pollak  v.  Brush  Co.  (1888)  128 
U.   S.  446. 

'Wooten  V.  Walters  (1892)  no  N.  C.  251;  Lucesco  Oil  Co.  v.  Brewer 
(1870)   66  Pa.  St.  351. 

*Fitzgerald  v.  Atlanta  Home  Ins.  Co.  (N.  Y.  1901)  61  App.  Div.  350. 

'See  14  Harv.  L.  Rev.  301;  11  Columbia  Law  Review  685. 

*Friesmuth  v.  Agawam  Ins.  Co.  (1852)  10  Cush.  587;  Assoc.  Fireman's 
Ins.  Co.  V.  Assum  (1853)  5  Md.  165;  Plath  v.  Minn.  Ins.  Assoc.  (1877)  23 
Minn.  479;  See  Essex  Bank  v.  Meriden  Ins.  Co.   (1889)   57  Conn.  335. 

'(1878)  73  N.  Y.  452. 
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of  the  rate  of  insurance,  it  is  putting  the  form  for  the  substance  to 
call  such  contracts  entire.  They  conclude  that  the  parties  regarded 
the  gross  premium  as  being  simply  a  lump  sum  obtained  by  adding 
several  amounts,  each  of  which  is  paid  in  consideration  of  insurance 
on  a  separate  class,  the  whole  being  united  in  one  premium  and  under 
one  policy,  merely  for  the  sake  of  convenience.  Accordingly  they  hold 
that  a  breach  avoids  the  policy  only  as  to  the  particular  class  to  which 
it  relates.* 

The  New  York  doctrine  that  a  separate  valuation  is  conclusive 
of  the  severability  of  the  policy  seems  eminently  sound  when  applied 
to  those  cases  where  the  condition  does  not  affect  the  risk  on  the 
property  insured,  and  where,  in  consequence,  a  breach  relating  to 
one  class  cannot  in  any  way  affect  or  increase  the  hazard  upon  the 
other  classes.  Here  there  seems  to  be  no  reason  to  assume  that  the 
parties  regarded  the  entirety  as  the  consideration  or  that  the  insur- 
ance company  would  have  refused  to  take  one  risk  without  the  others. 
An  example  of  this  group  of  cases  is  found  in  the  late  case  of  Joffe  & 
Mankowitz  v.  Niagara  Ins.  Co.  (Md.  1911)  81  Atl.  281.  A  policy 
making  a  separate  valuation  of  a  stock  of  merchandise  and  store  fix- 
tures, which  contained  a  condition  in  the  form  of  the  usual  "inventory 
and  iron  safe"  provision,  was  held  to  be  an  entire  contract.  Here,  inas- 
much as  such  a  condition  in  no  way  affects  the  risk  and  as  its  sole 
object  is  apparently  to  furnish  evidence  from  which  to  determine  the 
actual  loss  sustained,  the  separate  valuation  should  have  been  decisive 
and  the  contract  held  severable.®  But  this  doctrine  does  not  afford  a 
complete  and  satisfactory  solution  in  the  case  of  a  stipulation  such  as  a 
warranty  of  title  or  a  condition  against  incumbrances,  which  directly 
affects  the  risk.  In  such  a  case,  if  the  properties  insured  are  so 
situated  that  the  destruction  of  one  is  likely  to  involve  that  of  the 
rest,  obviously  an  increase  of  risk  due  to  a  breach  as  to  one  will  in- 
crease the  risk  as  to  the  others.  It  is  therefore  reasonable  to  assume 
that  in  determining  the  amount  of  the  gross  premium,  the  interde- 
pendence of  the  various  risks  was  a  strong  factor,  and  that  the  parties 
regarded  the  entirety  as  the  consideration.^*'  This  "identity  of  risk" 
doctrine  furnishes  the  additional  step  beyond  the  New  York  rule  which 
is  necessary  to  adapt  it  to  a  class  of  cases  where  it  would  otherwise 
be  inadequate.  As  thus  modified,  it  is  believed  to  be  at  once  sound 
on  the  strictest  principles  of  contract  law  and  just  to  the  parties 
concerned. 

'Koontz  V.  Hannibal  Savings  Co.  (i868)  42  Mo.  126;  State  Ins.  Co.  v. 
Schreck  (1889)  27  Neb.  527;  Ins.  Co.  v.  York  (1892)  48  Kan.  488;  Ameri- 
can Artistic  Gold  Stamping  Co.  v.  Glen  Falls  Ins.  Co.  (1892)  48  N.  Y. 
St.  Rep.  653.  It  is,  of  course,  nowhere  denied  that  by  unequivocal  lan- 
guage the  parties  may  make  the  policy  indivisible,  Smith  v.  Agricultural 
Ins.  Co.  (1890)  118  N.  Y.  518,  but  even  a  provision  that  "this  entire  policy' 
shall  be  void  for  breach  of  condition  or  warranty  is  often  held  ineffectual 
to  do  so,  Trabue  v.  Dwelling  House  Ins.  Co.  (1893)  121  Mo.  75;  Knowles 
V.  American  Ins.  Co.  (N.  Y.  1892)  66  Hun  120.  Such  a  forced  construc- 
tion, however,  seems  hardly  justifiable,  even  by  the  consideration  that,  the 
contracting  parties  being  seldom  on  equal  footing,  the  agreement  should 
be  construed  against  him  who  dictated  its  phraseology,  Germania  Ins.  Co. 
V.  Schild  (1903)  69  Oh.  St.  136;  Germier  v.  Springfield  Ins.  Co.  (1Q03) 
109  La.  341. 

•Miller  v.  Del.  Ins.  Co.  (1904)   14  Okla.  81. 

"Burr  V.  German  Ins.  Co.  (1893)  84  Wis.  76;  Brehm  Lumber  Co.  v. 
Svea  Ins.  Co.  (Wash.  1905)  79  Pac.  34;  see  Phenix  Ins.  Co.  v.  Parks  Co. 
(1896)   63  Ark.  187. 
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CoMPExsATiox  AS  GovERXixG  DAMAGES  IX  AccESSiox. — Sincc  on 
strict  theory  the  owner  of  a  chattel  tortiously  taken  and  improved  by 
the  wrongdoer  still  has  the  right  to  the  property  so  long  as  its  identity 
remains,  it  follows  that  he  should  be  entitled  to  recover  it  specifically, 
unless  it  has  been  so  changed  that  it  is  in  fact  no  longer  the  thing 
which  he  had  owned.  In  order,  however,  that  the  tort-feasor  shall  not 
be  punished  out  of  all  proportion  to  the  offense  committed,  and  the 
owner  of  the  property  repaid  far  more  than  the  fullest  compensation 
could  require,  it  has  come  to  be  established  that  title  to  the  chattel 
taken,  at  some  earlier  point  in  the  process  whereby  the  wrongful 
taker,  either  by  the  addition  of  materials,  or  perhaps  by  the  expenditure 
of  labor  and  skill,  is  changing  and  improving  it  and  multiplying  its 
value,  shall  pass  to  the  taker,  and  become  no  longer  subject  to  re- 
caption.^ This  doctrine  of  title  by  accession  being,  then,  but  a  pro- 
tection against  excessive  punishment,  it  would  seem  that  its  shield 
should  be  sooner  extended  where  the  tortious  act  was  done  in  igno- 
rance and  innocently,  than  in  cases  of  deliberate  or  malicious  wrong. 
Such  a  distinction  in  effect  exists,  though  the  reasons  for  it  are  seldom 
clearly  formulated,  in  the  tendency  of  the  court  to  hold  that  a  change 
which  will  be  deemed  to  destroy  the  identity  of  the  property  if  the 
taking  was  in  good  faith,  will  be  ineffectual  to  do  so  in  favor  of  an 
intentional  trespasser.-  Perhaps  nowhere  can  there  be  found  better 
proof  of  the  fairness  of  the  principle  underlying  this  tendency  than 
in  the  practical  injustice  of  its  most  noteworthy  exception,  the  New 
York  doctrine  permitting  specific  recovery  from  a  wilful  taker 
even  after  the  identity  of  the  thing  originally  taken  has  been 
completely  lost,  and  regardless  of  all  increase  in  value,  no  matter  how 
great,  nor  in  what  proportion  due  to  the  efforts  of  the  wrongdoer.^ 
This  doctrine  seems  quite  unjustifiable  except  on  the  asumption  that 
no  retribution  can  be  too  severe  for  such  a  case. 

Although  even  the  general  rule  with  regard  to  recaption  may  often 
work  hardship  in  depriving  one  who  has  trespassed  in  good  faith  of 
any  compensation  for  an  increase  in  value  due  to  his  industry,  this 
seems  to  be  an  unavoidable  incident  to  the  original  owner's  undoubted 
right  to  recover  his  property,*  but  where  the  latter  elects  to  bring  an 
action  for  damages  rather  than  for  the  chattel  itself,  this  dilemma  is 
not  presented,  for  the  court  may  award  the  original  owner  the  value 
of  his  property  at  the  time  of  conversion,  and  still  permit  the  tres- 
passer to  retain  the  additional  value  created  by  his  improvements. 
This  solution  has  been  generally  accepted  where  the  taking  is  in 
good  faith  and  with  color  of  title  :^  but  where  the  taking  is  in  bad 
faith,  damages  to  the  full  extent  of  the  improved  value  of  the  property 

'2  Bl.  Com.  404.  481:  Pulcifer  v.  Page  (1851)  32  Me.  404;  Wetherbee 
V.  Green  (1871)  22  Mich.  311;  Carpenter  v.  Lingenfelter  (1894)  42  Neb. 
72S. 

'1   Sutherland.  Damages,  §   102. 

'Silsbury  v.  McCoon  (1850)  3  N.  Y.  379.  But  see  Chief  Justice  Bron- 
son's  opinion  on  a  former  trial  of  the  same  case,  (1847)  4  Denio  332,  337, 
in  vrhich  he  states  as  his  personal  opinion  that  the  owner  of  property 
should  either  reclaim  it  before  the  new  possessor  has  greatly  increased  its 
value  or  else  he  should  be  restricted  to  a  remedy  by  action  for  the  dam- 
ages which  he  has  sustained. 

^Railroad  Co.  v.  Hutchins  (1881)  37  Oh.  St.  282,  293;  see  also  Wey- 
mouth z:  Chicago  &  N.  W.  Ry.  Co.   (1863)   17  Wis.  567,  571. 

"Beede  v.  Lamprey  (1888)  64  N.  H.  510;  Winchester  v.  Craig  (1876) 
33  Mich.  205. 
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may  be  recovered  in  most  jurisdictions;'  and  even  an  innocent  pur- 
chaser is  held  liable  for  any  enhancement  in  value  due  to  improve- 
ments by  the  trespasser.^  But  since  the  original  owner  is  fully  com- 
pensated for  his  loss  if  he  receives  the  value  of  his  property  at  the 
time  it  is  taken,*  or,  if  he  has  suffered  any  special  damages,  may 
allege  and  recover  them  as  such,®  it  seems  that  the  enhanced  value  of 
the  property  may  be  awarded  only  on  the  theory  of  punitive  damages.^" 
If  this  is  so,  the  ordinary  rules  governing  the  award  of  punitive  dam- 
apes  should  be  followed,  and  it  should  rest  solely  in  the  discretion 
of  the  jury,  taking  into  consideration  all  the  circumstances  of  each 
case,  to  decide  how  heavy  a  penalty  is  advisable.^ ^  It  is  error,  there- 
fore, for  the  court  to  hold  as  a  matter  of  law  that  where  property  has 
been  wilfully  taken  and  improved  by  the  wrongdoer,  the  entire  en- 
hanced value  may  be  recovered  as  punitive  damages.  This  view  may 
probably  be  explained,  though  not  justified,  by  a  desire  to  prevent  a 
wilful  trespasser  from  gaining  any  benefit  from  the  goods  he  has 
converted;  but  there  appears  to  be  no  reason  of  justice  why  an  inno- 
cent third  party,  who  has  given  full  value  for  the  property,  should 
be  forced  to  pay  exemplary  damages  for  his  vendor's  wrongful  act.'^ 
It  is  urged,  indeed,  that  by  the  ordinary  rule  of  damages  he  must 
pay  the  value  of  the  goods  at  the  time  he  converted  them  by  his  pur- 
chase of  them  from  the  wrongdoer,^ ^  but  this  result  can  only  be  reached 
on  the  theory  that  the  original  owner  is  entitled,  not  only  to  the  goods 
themselves,  but  to  their  enhanced  value  besides.  But,  as  has  been 
suggested,  the  only  reason  why,  in  retaking  the  property,  he  gets 
the  increase  in  value,  is  the  impossibility  of  restoring  the  chattel  to 
its  original  form.  If,  as  it  seems  justifiable  to  assume,  the  value  of 
the  goods  at  the  time  of  the  conversion  is  not  an  arbitrary  standard 
of  damages,  but  is  simply  the  measure  best  adapted  to  compensate 
(he  owner,"  the  latter  should  clearly  recover  no  greater  proportion 
of  such  value  than  at  that  time  he  is  in  fact  entitled  to.  Being  then 
entitled  as  of  right  to  no  more  than  the  original  value  of  the  property, 
he  should  recover  no  more  than  that  in  damages. 

The  fairness  of  this  result,  in  contrast  to  a  rule  which  would  au- 
thorize the  recovery  from  the  innocent  purchaser  as  a  matter  of  law 
of  damages  greater  than  those  for  which  his  vendor  would  have  been 
liable,  has  apparently  not  been  without  its  influence.  In  the  recent 
case  of  Wall  v.  Holloman  (N.  C.  1911)  72  S.  E.  369,  timber  belonging 
to  the  plaintiff  was  converted  in  good  faith,  and  the  court  permitted 
him  to  recover  only  its  value  immediately  after  severance,  with  in- 
terest. The  result  reached,  it  is  submitted,  is  correct;  but  the  reason- 
ing of  the  court  in  apparently  distinguishing  between  wilful  and 
innocent  trespasses  seems  open  to  criticism. 

'Everson  v.  Seller  (1885)    105  Ind.  266. 

'Nesbitt  V.  St.  Paul  Lumber  Co.  (1875)  21  Minn.  491;  Wooden-ware 
Co.  V.  United  States  (1882)   106  U.  S.  432. 

•Glasby  v.  Cabot   (1883)    135  Mass.  435- 

•Bodley  v.  Reynolds  (1846)  8  Q.  B.  779. 

"See  Fisher  v.  Brown  (1895)   70  Fed.  570,  572. 

"i  Sedgwick,  Damages,  §  387. 

"Fisher  v.  Brown  supra;  Railroad  Co.  v.  Hutchins  supra. 

"Pine  River  Logging  Co.  v.  United  States  (1901)  186  U.  S.  279;  Nes- 
bitt V.  St.  Paul  Lumber  Co.  supra;  Wooden-ware  Co.  v.  United  States 
supra. 

"Railroad  Co.  v.  Hutchins  supra,  294. 
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AcQUismox  OF  Customary  Rights  ix  Alieno  Solo. — Customary 
rights  in  alieno  solo  are  obviously  anomalous  in  that  they  are  not  on 
the  one  hand  appurtenant  to  any  land,  nor  are  they  in  gross,  for  the 
right  to  exercise  them  depends,  not  on  a  man's  inheritance  from  his 
ancestors,  but  solely  on  his  own  personal  status,  either  as  an  inhab- 
itant of  a  given  community,^  or  as  a  member  of  a  particular  class,* 
all  members  of  which  have  exercised  the  right  in  question  from  time 
immemorial.  These  rights  constitute  also  an  exception  to  the  rule 
against  perpetuities;  they  are  inalienable  and  indestructible,  for  a 
new  right  is  created  each  time  that  a  person  becomes  an  inhabitant 
of  a  village  where  such  a  customary  right  exists;  and  no  action  by 
the  inhabitants  of  a  community  can  prevent  the  acquisition  of  this 
right  by  any  person  who  chooses  in  the  future  to  become  an  in- 
habitant.^ 

It  was  early  held,  and  the  decision  has  been  followed  almost  with- 
out question,  that  these  customary  rights  are  valid  only  where  they 
are  in  the  nature  of  easements,  and  not  when  the  right  claimed  is 
to  take  something  of  value  from  the  land  of  another.*  The  reason 
generally  given  for  the  rule  in  the  latter  case  is  that  since  the  in- 
habitants of  a  village  are  not  incorporated  there  is  no  perpetually 
existing  body  which  can  prescribe,'  but  this  reason  is  clearly  faulty 
in  that  the  objection  given  applies  equally  to  the  acquisition  of  ease- 
ments by  custom.  Much  confusion  has  been  caused  by  the  fallacious 
idea  that  customary  rights,  like  incorporeal  hereditaments,  arise  by 
the  will  of  the  parties,  from  grant,  either  express  or  implied.'  But 
just  as  common  appendant,  which  could  not  arise  either  by  prescrip- 
tion or  grant,  but  only  by  immemorial  custom,  was  a  survival  from 
the  days  of  quasi-community  ownership  of  land,^  it  would  seem  that 
these  customary  rights,  which  likewise  can  be  shown  only  by  custom 
from  time  immemorial,*  are  the  survivals  of  the  multitudes  of  local 
customs  existing  before  the  formulation  of  the  general  or  common 
law.^  The  fact  that  such  usages  were  necessarily  contrary  to  the 
general  customs  which  came  to  constitute  the  common  law  gave  rise 
to  the  rule  that  they  should  be  held  valid  only  if  they  were  good  and 
reasonable,  and  the  persons  entitled  to  exercise  them  clearly  defined.^^ 

'Abbot  z:  Weekly  ('1665)  i  Lev.  176;  Fitch  v.  Rawling  (1795)  2  H. 
Bl.  393;   Mounsey  v.   Ismay    (1863)    i   H.  &  C.  *729. 

'For  example  the  victuallers  of  England.  Tyson  v.  Smith  (1838)  9 
A.  &  E.  406. 

'Gray,  Perpetuities,  §  574. 

*Smith  V.  Gatewood  (1607)  Cro.  Jac.  152;  Linn-Regis  v.  Taylor  C1684) 
3  Lev.  160;  Grimstead  z:  Marlowe  (1792)  4  D.  &  E>  717;  Waters  v.  Lilley 
(Mass.  1826)  4  Pick.  145;  Perlev  v.  Langley  (1834)  7  N.  H.  233;  Nudd 
V.  Hobbs  (1845)  17  N.  H.  524;  Kenvon  z:  Nichols  (1848)  i  R.  L  106; 
Littlefield  z:  Maxwell  (1850)  31  Me.  134;  Smith  v.  Floyd  (1854)  18  Barb. 
523;  Hill  V.  Lord  (1861)  48  Me.  83. 

'Constable  v.  Nicholson  (1863)  32  L.  J.  C.  P.  240;  see  Warrick  v. 
Queen's  College  (1871)  40  L.  J.  Ch.  780. 

•But  see  i  Reeves,  Real  Property,  §  129. 

^i  Pollock  &  Maitland.  History  of  English  Law,  (ist  ed.)  609. 

'Warrick  z:  Queen's  College  supra. 

*i  Bl.  Com.,   (Lewis's  ed.)   *74-*79. 

nVilkes  V.  Broadbent  (174=;)  2  Str.  1224;  Selby  v.  Robinson  (1788)  2 
D.  &  E.  758;  see  Wilson  v.  Wilkes  (1806)  7  East  121;  see  Tyson  v.  Smith 
supra. 
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These  rules  would  seem  to  account  for  the  distinction  drawn  between 
rights  in  the  nature  of  easements  and  those  in  the  nature  of  profits 
for  since  the  latter  are  rights  to  take  something  of  value  from  the 
land,  it  is  clear  that  an  unduly  free  exercise  of  them  might  ultimately 
result  in  the  exhaustion  of  the  servient  tenement. ^^  This  danger  is 
obviously  present  in  every  case  where  a  customary  right  is  claimed, 
for  the  number  of  persons  exercising  it  is  limited  only  by  the  popu- 
lation, but  it  is  of  much  less  weight  where  the  right  claimed  is  only 
one  of  easement,  a  mere  right  to  do  something  upon  the  land  of 
another.  From  the  view  above  suggested  as  to  the  origin  of  cus- 
tomary rights  it  follows  that  their  existence  is  logically  impossible 
in  America,  and  in  fact  several  American  courts  have  refused  to 
recognize  them  either  upon  this  ground,^^  or  because  they  consider 
them  detrimental  to  the  best  interest  of  the  community.^''  Others, 
however,  taking  a  broader  view,  hold  that  user  during  the  prescriptive 
period  is  proof  of  the  existence  of  the  custom  from  time  immemorial.^* 
A  recent  case.  Earl  of  Chesterfield  v.  Harris  (1911)  80  L.  J.  Ch.  626, 
has  presented  for  consideration  a  question  depending  upon  these  prin- 
ciples. The  plaintiffs  sought  an  injunction  restraining  the  defendants, 
inhabitants  of  a  certain  manor,  from  fishing  in  a  stream  on  their  land. 
The  defendants,  while  not  seriously  attempting  to  deny  the  controlling 
force  of  the  foregoing  rules  sought  to  rely  on  an  exception  to  the 
doctrine  that  the  inhabitants  of  a  community  as  such  cannot  acquire 
a  profit  a  prendre.  They  argued  that,  since  a  grant  of  such  a  right 
made  by  the  crown  operates  as  an  incorporation  of  the  inhabitants 
for  the  purposes  of  the  grant,^"*  therefore  from  user  from  time  imme- 
morial a  grant  of  the  right  and  a  consequent  incorporation  for  that 
purpose  should  be  presumed.  Since,  however,  the  existence  of  cus- 
tomary rights  does  not  rest  upon  grant,  it  seems  impossible  to  pre- 
sume from  the  user  in  the  principal  case  even  a  fictional  lost  grant 
from  which  an  incorporation  could  be  implied.  In  reaching  this  result 
the  case  is  in  accord  with  the  previous  authorities.^' 


Effect  of  Statutory  Civil  Death  Upon  Marital  Rights. — The 
fiction  of  civil  death  was  an  expression  of  the  purpose  of  the  English 
law  that  those  who  had  renounced  the  obligations  of  society  by  with- 
drawing from  it  or  whose  acts  had  put  them  under  its  ban,  should  not 
be  entitled  to  the  full  benefits  flowing  from  membership  therein.  But 
the  fiction  was  always  kept  within  the  bounds  of  policy,  and  the  dis- 
abilities imposed  upon  the  different  classes  of  such  persons  recognized 
under  the  early  common  law  were  by  no  means  uniform.    When,  there- 

"See  Bland  v.  Lipscombe   (1854)  4  E.  &  B.  713. 

"Ackerman  v.  Shelp  (N.  J.  1825)  3  Halst.  125;  see  also  Post  v.  Pearsall 
(N.  Y.  1839)  22  Wend.  425. 

"Delaplane  v.  Crenshaw   (Va.  i860)   15  Gratt.  457. 

"Knowles  v.  Doe  (1851)  22  N.  H.  387. 

^"This  is  the  accepted  doctrine  of  the  English  cases.  Willingale  v. 
Maitland  (1866)  36  L.  J.  Ch.  64.  The  right  is  then  held  by  the  village  in 
trust  for  its  inhabitants,  and  is  not  a  customary  right.  Likewise  it  is 
held  that  a  valid  grant  of  a  right  of  common  may  be  made  to  an  incor- 
porated town  in  trust  for  its  inhabitants.  Green  v.  Putnam  (Mass.  1851) 
8  Cush.  21 ;  and  see  Goodman  v.  Mayor  of  Saltash  (1882)  L.  R.  7  A.  C.  633. 

"Chilton  V.  Lord  Mayor  (1878)  47  L.  J.  Ch.  433;  Lord  Rivers  v.  Adams 
(1879)  48  L.  J.  Ex.  47. 
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fore,  this  concept  is  incorporated  in  a  modern  statute  upon  which 
substantive  rights  depend,  a  consideration  of  the  varying  applications 
of  the  doctrine  at  common  law  is  essential  to  the  determination  of  the 
legislative  intent. 

The  most  thorough  application  of  the  idea  was  made  in  the  case  of 
those  who  had  entered  religion,  who  were  banished  or  who  abjured 
the  realm. ^  Upon  profession  the  property  of  the  monk  passed  to  his 
heirs  as  at  his  natural  death,-  though  apparently  his  wife  could  not 
then  claim  dower,^  while  in  cases  of  abjuration  or  banishment  the 
wife  was  treated  in  all  respects  as  a  feme  sole.*  But  the  person  of 
the  monk  was  protected-*  and  he  was  amenable  to  the  courts  for  any 
crime  he  might  commit,®  and  he  was  not  precluded  from  holding 
property  or  suing  in  a  representative  capacity.^  Neither  civil  death 
by  abjuration  nor  by  entry  into  religion,  however,  can  now  exist  in 
England  and  their  modern  interest  lies  chiefly  in  their  influence  on 
the  interpretation  of  statutes. 

The  term  "civiliter  mortuus"  has  also  been  employed  in  relation 
to  one  convicted  of  treason  or  felony,  but  it  has  not  represented  as 
serious  an  abridgment  of  rights  in  this  as  in  the  preceding  instances 
of  its  use.  The  convicted  felon  cannot  sue*  and  is  incompetent  as  a 
witness,^  but  his  incapacity  to  hold  or  devise  property  has  proceeded 
not  as  a  result  of  a  status  thrust  upon  him  as  a  necessary  incident 
of  conviction,  but  from  the  common  law  institutions  of  forfeiture 
and  corruption  of  blood,^"  now  obsolete  in  England  except  in  the  case 
of  outlawry.^^  The  property  of  the  attainted  felon  or  traitor  fell  to 
the  Crown,  and  it  naturally  followed  that  this  property  could  not  be 
transferred  in  derogation  of  the  royal  rights.  But  where  no  for- 
feiture occurred  upon  conviction,  the  person  retained  proprietary 
rights  over  his  property.^^  So  too,  any  immunity  of  the  felon  from 
suit  rested  solely  upon  the  reluctance  of  the  courts  to  give  a  judgment 
which  must  prove  fruitless,   and  where  there  was  no  forfeiture  the 

'Newsome  z:  Bowyer  (1729)  3  P.  Wms.  37,  38-&. 

*Lit.  200;  Co.  Lit.  132-a. 

'2  Pollock  &  Maitland,  Hist,  of  English  Law,  436;  Co.  Lit.  33-b 
(h)  ;  cf.  Marsh  v.  Hutchinson  (1800)  2  B.  &  P.  226,  231-a. 

*Countess  of  Portland  v.  Prodgers  (1689)  2  Vern.  104;  Belknap's  Case. 
Co.  Lit.  132-6,  (s)  ;  id.   (t). 

•Co.  Lit.  132-&,  (p),  (q). 

•2  Pollock  &  Maitland,  Hist,  of  English  Law,  435,  441. 
'Co.  Lit.  132-&,   (m),   (o). 
'Bullock  V.  Dodds   (1819)   2  B.  &  Aid.  258. 
•Reg.  z:  Webb.    (1867)    n  Cox  C.  C.  I33- 

"2  Hawk.,  Pleas  of  the  Crown,  c  49;  Duke  of  Northumberland's  Case 
(1584)  Leon.  21. 

"Corruption  of  blood  and  forfeiture  of  realty  were  limited  to  cases  of 
high  treason,  petit  treason  and  murder  by  54  Geo.  IH  c.  145  (1814)  ;  and 
by  33.  34  Vict.  c.  23  (1870)  corruption  of  blood  and  the  forfeiture  of  both 
real  and  personal  property  were  abolished  except  in  the  case  of  outlawry. 

"Sheppard's  Touchstone.  231.  Where  forfeiture  did  not  take  place  till 
office    found,    these    rights    were    enjoyed    till    this    occurred.      Nichols   v. 

Nichols   (1576)   Plowd.  477,  486. 
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immunity  vanished. ^^  As  to  the  marriage  relation,  it  would  seem  that 
while  the  wife  of  an  attainted  felon  was  regarded  for  some  purposes  as 
a  feme  sole,^*  the  marriage  relation  was  not  dissolved.^^ 

In  the  United  States  the  chief  ground  for  the  felon's  incapacity 
has  been  removed  by  the  general  statutory  disapproval  of  forfeiture.^' 
As  suggested  above,  however,  the  fiction  has  been  revived  in  several 
States  by  the  enactment  of  statutes  providing  that  one  sentenced  to 
prison  for  life  should  be  deemed  civilly  dead.  In  interpreting  these 
statutes  a  few  cases  have  overlooked  the  true  nature  of  the  convict's 
disqualifications  at  common  law,^^  but  in  general  the  courts  have 
properly  discriminated  between  the  different  classes  to  which  the  fiction 
was  applied,  and  have  treated  these  provisions  as  imposing  the  limited 
disabilities  of  the  felon  who  did  not  suffer  forfeiture.  Thus  it  has 
been  held  that  though  a  felon  cannot  sue^®  and  cannot  inherit  prop- 
erty,^" yet  his  estate  does  not  ipso  facto  vest  in  his  heirs  and  adminis- 
tration cannot  be  granted.^" 

The  further  question,  as  to  the  effect  of  statutory  civil  death  upon 
marital  rights,  was  recently  raised  in  New  York  in  the  case  of 
Olielmi  v.  Glielmi  (1911)  131  N.  Y.  Supp.  373.  After  a  life  sentence 
had  been  imposed  upon  the  plaintiff,  his  wife  contracted  a  second 
marriage  which  under  the  Domestic  Relations  Law  was  not  void.^^ 
The  plaintiff's  sentence  having  been  commuted,  he  claimed  curtesy  in 
the  wife's  property  at  her  death.  Since  under  the  common  law  the  felon's 
property  rights  remained  intact  and  since  the  marriage  relation  was 
not  dissolved  by  civil  death,  the  mere  fact  of  the  sentence  and  imprison- 
ment would  not  bar  the  plaintiff's  claim.^^  Obviously,  however,  the 
convict's  position  may  be  further  qualified  by  legislative  action.  Thus 
in  many  States  imprisonment  is  a  valid  ground  for  divorce  and  in 
several  the  sentence  itself  has  the  same  effect. ^^  So  in  New  York  a 
convict's  situation  may  be  affected  by  the  statutory  endorsement  of  a 
second  marriage  of  the  other  spouse.  This  being  valid,  it  must  have 
the  effect  of  placing  the  first  marriage  in  abeyance,^*  and  the  convict 

"Coppin  V.  Gunner  (1730)  2  Ld.  Raym.  1572;  Baynster  v.  Truffel  (1597) 
Cro.  Eliz.  516. 

"Newsome  v.  Bowyer  supra;  Ex  parte  Franks   (1831)    i   M.  &  S.   i. 

"See  Kynnaird  v.  Leslie  (1806)  L.  R.  i  C.  P.  389,  400.  Co.  Lit.  33-0 
treats  of  a  case  where  the  wife  is  attainted,  but  the  principle  is  obviously 
the  same. 

"■Rankin's  Heirs  v.  Rankin's  Ex'rs  (Ky.  1827)  6  T.  B.  Mon.  531 ;  Davis 
V.  Lanning  (1892)  85  Tex.  39;  see  Kenyon  v.  Saunders  (1894)  18  R.  I.  590. 

"See  Troup  v.  Wood  (];82o)  4  Johns.  Ch.  228;  Williams  v.  Shackelford 
(1888)  97  Mo.  322,  325. 

"O'Brien  v.  Hagan   (1853)    i  Duer  664. 

"Estate  of  Donnelly    (1890)    125  Cal.  417. 

^"Avery  v.  Everett  (1885)  no  N.  Y.  317;  Smith  v.  Becker  (1901)  63 
Kan.  541;  see  Coffee  v.  Haynes  (1899)    124  Cal.  561. 

"Domestic  Relations  Law  (Consol.  Laws  1909  c.  14)   §  6. 

"Co.  Lit.  33-0  supra. 

"Wisconsin  v.  Duket  (1895)  90  Wis.  272;  and  note  to  31  L.  R.  A.  515. 

**Any  other  conclusion  would  recognize  the  two  marriages  as  subsisting 
at  the  same  time.     See  Griffin  v.  Banks  (1862)  24  How.  213. 
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could  not  then  assert  rights  dependent  on  that  relation."  Nor  could 
the  plaintiff's  rights  be  restored  by  the  commutation  of  sentence,^"  for 
this  would  be  to  ignore  the  long  established  rule  that  rights  vested  in 
third  persons  by  reason  of  the  sentence  cannot  be  divested  by  a  pardon. 
Therefore  the  second  marriage,  valid  when  entered  into,  could  not  be 
rendered  void  by  the  pardon,  and  as  no  action  was  brought  to  avoid  it, 
the  plaintiff's  contention  was  correctly  denied.-^ 

*The  situation  is  clearly  analogous  to  that  following  divorce,  and  even 
in  those  States  where  curtesy  initiate  is  recognized  as  a  vested  right  it  is 
barred  by  a  suspension  of  the  marriage  relation.  2  Columbia  Law  Review 
180.  Moreover,  in  New  York  curtesy  initiate  is  a  mere  expectancy.  Albany 
Co.  Sav.  Bank  v.  McCarty   (1896)   149  N.  Y.  71,  85. 

"Commutation  of  sentence  is  seemingly  treated  as  a  pardon  in  the 
principal  case.  It  was  so  regarded  in  Smith  v.  Becker  supra;  Bullock  v. 
Dodds  supra.     But  see  Young  v.  Young   (1884)  61  Tex.  191. 

"Bacon's  Abridgment,  250:  7  Columbia  Law  Review  54. 
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Attorney  and  Client — Attorney's  Lien — Right  of  Counsel  to 
Lien. — The  appellant,  who  had  rendered  services  as  counsel,  but  who 
was  not  the  attorney  of  record,  refused  to  surrender  papers  of  his  client 
until  compensated  for  disbursements.  Held,  two  judges  dissenting,  he 
was  entitled  to  a  lien.  Harding  v.  Cordon  (N.  Y.  1911)  46  N.  Y.  L.  J. 
No.  66. 

It  is  elementary  that  an  attorney  has  a  lien  upon  his  client's 
papers  in  his  possesion  for  all  sums  due  him,  Dennet  v.  Cutis  (1840) 
11  N.  H.  163;  Mathot  v.  Triehel  (N.  Y.  1904)  98  App.  Div.  328, 
which,  though  originally  a  special  lien,  has  become  a  general  one. 
Savings  Bank  v.  Todd  (1873)  52  N.  Y.  489.  The  counsel,  however, 
as  distinguished  from  the  attorney,  seems  never  to  have  been  en- 
titled to  a  lien.  This  was  a  logical  result  of  the  general  presumption 
that  his  services  were  always  gratuitous.  3  Bl.  Com.  (Lewis's  ed.)  28. 
The  counsel,  furthermore,  could  not  recover  fees  even  upon  an  express 
contract  with  his  client,  which  was  regarded  as  absolutely  void  as 
against  public  policy.  Kennedy  v.  Broun  (1863)  13  C.  B.  N.  S.  676. 
In  this  country,  however,  not  only  is  there  no  longer  any  distinction 
between  attorneys  and  counsel  with  resepect  to  fees,  the  latter  being 
equally  entitled  to  compensation,  8  Columbia  Law  Review  500,  but 
in  addition,  all  other  differences  have  been  practically  eliminated. 
In  re  Paschal  (1870)  10  Wall.  483;  Ingraham  v.  Leland  (1847)  19 
Vt.  304.  The  decision  of  the  principal  case,  though  novel,  therefore 
seems  to  be  a  logical  extension  of  the  law  of  liens.  The  lien  so  given 
would,  of  course,  cover  only  papers  in  his  possession,  for  a  counsel  is 
not  entitled  to  the  peculiar  lien  upon  the  judgment  which  is  given 
the  attorney  of  record.    Brown  v.  Mayor  (N.  Y.  1877)  9  Hun  587. 

Carriers — Damage  in  Excess  of  Freight  Charges — Carrier's  Re- 
fusal TO  Deliver  Without  Payment  of  Freight  as  Breach  of  Con- 
tract.— The  plaintiff  sued  for  the  value  of  a  shipment  damaged  in 
transit  to  an  amount  greater  than  the  freight  charges,  upon  the  theory 
that  the  defendant's  refusal  to  deliver  until  paid  the  freight  was  a 
breach  of  the  contract  of  carriage.  Held,  the  plaintiff  could  not  re- 
cover. Wilenshy  v.  Central  of  Georgia  Ry.  Co.  (Ga.  1911)  72  S.  E.  418. 
A  carrier  may  rightfully  retain  possession  of  a  shipment  until  the 
freight  is  paid,  solely  by  virtue  of  the  carrier's  lien.  1  Jones,  Liens, 
(3rd  ed.)  §  262.  This  lien,  however,  is  only  co-extensive  with  its  right 
to  claim  freight,  and  if  the  consignment  is  damaged  in  transit  in  excess 
of  the  freight  charges,  unless  by  contract  the  freight  is  due  regardless 
of  the  condition  of  the  goods,  see  Boggs  v.  Martin  (Ky.  1852)  13  B. 
Mon.  239,  it  is  generally  held  that  the  carrier  loses  its  lien.  Ewart  v. 
Kerr  (S.  C.  1839)  1  Rice  203;  Humphreys  v.  Reed  (Pa.  1841)  6  Whart. 
435.  If  the  carrier  withholds  the  shipment  in  such  a  case,  the  con- 
signee may  replevy  it,  Dyer  v.  Grand  Trunk  Ry.  Co.  (1869)  42  Vt. 
441,  or  recover  its  value  in  trover.  Mo.  Pac.  Ry.  Co.  v.  Peru-Van 
Zandt  Co.   (1906)   73  Kan.  295,  or,  it  would  seem,  in  an  action  in 
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quasi-contract.  Keener,  Quasi-Contracts,  195.  The  carrier's  retention 
of  the  property  without  right  would  appear  to  amount  also  to  a  breach 
of  the  contract  of  carriage,  enabling  the  consignee  to  sue  thereon 
for  its  value.  The  contrary  result  reached  in  the  principal  case, 
which  is  the  first  to  decide  the  point,  is  apparently  based  upon  the 
fact  that  a  consignee  may  not  refuse  to  receive  goods  partially  damaged 
and  then  hold  the  carrier  for  their  value,  3  Hutchinson,  Carriers, 
(3rd  ed.)  §  1365;  cf.  Brand  v.  Weir  (X.  Y.  1899)  27  Misc.  212.  This 
principle,  however,  seems  inapplicable  where  the  consignee  desires  to 
take  the  goods,  but  the  carrier  withholds  them  without  right. 

Conflict  of  Laws — Tax  Liability — Extra-territorial  Enforcement. — 
The  State  of  Maryland  sought  to  collect  a  tax,  levied  upon  personalty 
while  defendant  was  a  resident  of  that  State,  by  means  of  a  common 
law  action  in  New  York.  Held,  the  suit  was  not  maintainable.  Mary- 
land V.  Turner  (1911)  46  X.  Y.  Law  Journal  No.  47.    See  Notes,  p.  60. 

Constitutional  Law — Right  to  Bear  Arms — Validity  of  Regulation. 
— A  statute  declared  it  to  be  illegal  for  any  one,  other  than  certain 
officers,  to  have  a  revolver  about  his  person,  except  in  his  home  or 
place  of  business,  without  first  obtaining  a  license.  Held,  the  statute 
was  constitutional.    Strickland  v.  State  (Ga.  1911)  72  S.  E.  260, 

It  is  now  settled  beyond  question  that  the  validity  of  statutes 
regulating  the  right  to  bear  arms  is  to  be  determined  in  the  light  of 
the  State  constitutions  alone,  the  Federal  Constitution  imposing  an 
inhibition  only  on  acts  of  Congress.  Presser  v.  III.  (1885)  116  U.  S. 
252;  but  see  In  re  Brichey  (1902)  8  Ida.  597.  In  view  of  the  origin 
and  purpose  of  the  provisions  respectinf^  this  right,  Aymette  v.  State 
(Tenn.  1840)  2  Humph.  154,  and  of  the  police  power  of  the  State, 
State  V.  \Vorkman  (1891)  35  W.  Va.  367;  Carroll  v.  State  (1872)  28 
Ark.  99,  it  is  generally  held  that  while  the  legislature  cannot  forbid 
citizens  to  bear  weapons  of  war,  Andrews  v.  State  (Tenn.  1S71)  3 
Heisk.  165;  In  re  Brickey,  supra,  it  may  restrict  the  exercise  of  the 
right  to  proper  persons.  State  v.  Hogan  (1900)  63  Oh.  St.  202;  cf. 
Comw.  v.  Murphy  (1896)  166  Mass.  171,  proper  places.  Hill  v.  State 
(1866)  63  Ga.  472,  or  proper  circumstances.  State  v.  Duke  (1875) 
42  Tex.  455.  On  the  other  hand  the  possession  of  barbarous  weapons, 
English  v.  State  (1872)  35  Tex.  473;  Fife  v.  State  (1876)  31  Ark. 
455;  but  see  Nunn  v.  State  (1846)  1  Ga.  243,  and  the  carrying  of 
concealed  weapons  of  any  character,  Nunn  v.  State  supra;  State  t. 
Jumel  (1858)  13  La.  Ann.  399;  State  v.  Reid  (1840)  1  Ala.  612; 
contra.  Bliss  v.  Comw.  (Ky.  1822)  2  Litt.  90,  may  be  made  illegal 
under  all  circumstances.  Furthermore,  licensing  as  a  mode  of  regula- 
tion would  seem  to  be  not  inconsistent  with  the  constitutional  pro- 
visions and  is  not  without  precedent.  State  v.  Newson  (N.  C.  1844) 
5  Ired.  250.  It  is  to  be  observed  that  the  statute  here  considered 
regulates  carrying  weapons  abroad  only,  and,  thus  restricted,  avoids 
the  objection  based  on  the  due  process  clause,  urged  against  a  more 
drastic  New  York  statute,  which  makes  the  mere  possession  of  arms 
illegal  unless  licensed.    See  27  Bench  and  Bar  70. 

Corporations — Meeting  of  Directors — Notification  of  Members. — 
Two  members  of  a  board  of  three  directors  held  a  meeting  without 
giving  notice  to  the  third.     Held,  notice  was  unnecessary,  since  cir- 
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eunistances  were  such  that  there  was  a  moral  certainty  that  he  would 
not  attend  and  since,  being  personally  interested  in  the  business  trans- 
acted, he  could  not  have  voted  legally.  In  r-e  Kenwood  Ice  Co. 
(D.  C.  D.  Minn.  1911)  189  Fed.  525. 

The  rule  that  notice  to  all  members  is  essential  to  the  validity 
of  the  transactions  of  a  directors'  meeting,  is  generally  strictly  ob- 
served, Doernhecher  v.  Lximher  Co.  (1892)  21  Ore.  573;  Pike  Co.  v. 
Rowland  (1880)  94  Pa.  238;  contra.  Bank  v.  Flour  Co.  (1885)  41  Oh. 
St.  552;  Edgerly  v.  Emerson  (1851)  23  N.  H.  555,  imless  the  abfont 
director  is  inaccessible.  Chase  v.  Tuitle  (1889)  55  Conn.  455.  The 
reasons  for  the  rule  are  that  the  stockholders  are  entitled  to  the  com- 
bined wisdom  of  all  the  directors,  Doernbecher  v.  Lumber  Co.  supra, 
and  that  the  minority  should  have  opportunity  to  advise  and  convince 
their  associates.  Cf.  Commw.  ex  rel.  v.  Cullen  (1850)  13  Pa.  133. 
The  first  ground  of  the  decision  of  the  principal  case  seems  untenable, 
since  even  the  statement  by  an  absentee  that  he  will  not  attend,  is 
not  deemed  to  excuse  the  failure  to  notify  him.  In  re  Portuguese 
Copper  Mines  (1889)  L.  K.  42  Ch.  D.  160;  cf.  Stafford  etc.  By  Co.  v. 
Middle  River  M'f'g  Co.  (1907)  80  Conn.  37.  The  second  ground  is 
more  persuasive,  for  the  authorities  generally  declare  that  a  director 
is  disqualified  from  voting  on  a  proposition  in  which  he  has  a  personal 
interest.  Smith  v.  Immigration  etc.  Ass'n  (1889)  78  Cal.  289;  Higgins 
v.  Lansingh  (1895)  154  111.  301..  And  yet,  since  it  has  never  been 
supposed  that  the  mere  presence  of  the  interested  director  is  objec- 
tionable, see  Keans  v.  N.  Y.  etc.  Ferry  Co.  (1896)  40  N.  Y.  Supp.  366, 
it  would  appear  that,  having  the  right  to  be  present,  he  has  the  right 
to  be  notified. 

Corporations — Kelease  of  Stock  Subscription — Rights  of  Credit- 
ors.— An  action  on  corporate  indebtedness  was  brought  under  a  special 
liability  statute,  against  stockholders  who  had  been  released  from 
half  of  their  stock  subscription  because  of  their  inability  to  pay  for 
the  whole.  Held,  the  release  was  binding  against  a  subsequent  creditor. 
Thomas  v.  The  Wentworth  Hotel  Co.  (Cal.  1911)  117  Pac.  1041. 

In  a  few  States  a  shareholder  is  ratably  liable  by  statute  for  all 
corporate  debts,  9  Columbia  Law  Review  285,  in  addition  to  his  lia- 
bility on  his  stock  subscription.  Thompson,  Liability  of  Stockholders, 
§  37.  A  compromise  of  this  subscription  made  by  the  corporation 
in  good  faith  and  for  a  valuable  consideration,  Zirkel  v.  Joliet  etc.  Co. 
(1875)  79  111.  334,  other  than  a  mere  surrender  of  the  stock,  Farns- 
worth  V.  Bobbins  (1887)  36  Minn.  369,  is  binding  on  all  creditors. 
A  bare  release,  on  the  other  hand,  while  usually  good  as  against 
the  corporation,  7ns.  Co.  v.  Swigert  (1890)  135  111.  150,  especially 
when  acquiesced  in  by  all  the  stockholders,  Bouton  v.  Dement  (1887) 
123  111.  142,  is  never  valid  as  against  existing,  Camden  v.  Stuart 
(1891)  144  U.  S.  104;  4  Thompson,  Corporations,  (2nd  ed.)  4939, 
though  in  some  States  binding  on  subsequent  creditors.  Shoemaker 
v.  Lumber  Co.  (1897)  97  Wis.  585.  Most  courts,  however,  allow  both 
classes  indifferently  to  impeach  such  release,  Upton  v.  Tribilcock 
(1875)  91  U.  S.  45;  Sprague  v.  National  Bank  (1898)  172  111.  149, 
on  the  theory  that  the  subscribed  capital  is  a  trust  fund  for  creditors, 
Wood  V.  Dummer  (1824)  3  Mason  308,  or  that  it  forms  the  basis 
of  credit,  Martin  v.  Land  Co.  (1896)  94  Va.  28,  and  that  any  reduc- 
tion of  the  fund  is  a  fraud  on  those  dealing  with  the  corporation. 
Under  the  latter  view  the  release  should  be  impeachable  only  by  those 
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creditors  who  actually  relied  on  the  total.  Coit  v.  N.  C.  etc.  Co.  (1882) 
14  Fed.  12  contra;  Edwards  v.  Schillinger  (1910)  245  HI.  231.  But 
in  a  jurdisdiction,  like  that  of  the  principal  case,  Kennedy  v.  Savings 
Bank  (1892)  97  Cal.  93,  in  which  the  theory  of  the  corporate  entity 
has  given  way  to  the  view  that  corporate  creditors  contract  directly 
with  the  stockholders,  9  Columbia  Law  Eeview  285,  it  would  seem 
that  neither  a  release  nor  a  compromise  could  be  valid  as  against 
existing  creditors,  since  they  alone  should  have  the  power  to  release 
their  promisors.  Subsequent  creditors,  however,  could  attack  neither, 
since  they  obviously  have  entered  into  no  agreement  with  the  released 
stockholders. 

Criminal  Law — Conspiracy  to  Conceal  Goods  from  a  Trustee  m 
Bankruptcy. — The  defendants  were  indicted  under  a  Federal  statute 
for  conspiring  to  conceal  a  bankrupt's  goods  from  his  trustee  in  bank- 
ruptcy. U.  S.  Rev.  St.  §  5440.  (U.  S.  Comp.  St.  1901,  p.  3676).  The 
property  was  so  effectually  hidden  that  no  trustee  was  ever  appointed. 
Held,  the  defendants  were  guiltv  of  the  crime  alleged.  Radin  et  al.  v. 
U.  S.  (C.  C.  A.  2nd  Cir.  1911)  189  Fed.  568. 

Although  a  conspiracy  to  accomplish  any  unlawful  object  or  lawful 
object  by  unlawful  means  was  amenable  to  the  common  law,  People  v. 
Mather  (N.  Y.  1830)  4  Wend.  229,  only  an  agreement  to  commit  a 
crime  defined  by  statute  is  punishable  as  a  conspiracy  in  the  Federal 
courts.  U.  S.  V.  Martin  (1870)  4  Cliff.  156.  The  defense,  often  suc- 
cessfully relied  upon  in  the  case  of  attempts,  Begina  v.  Philips  (1839) 
8  Carr.  &  P.  736;  contra,  Comw.  v.  Green  (Mass.  1824)  2  Pick.  380, 
that  the  act  under  contemplation  would  not  have  been  a  crime  if  com- 
pleted, Comw.  V.  McDonald  (Mass.  1850)  5  Cush.  365;  Hamilton  v. 
State  (1871)  36  Ind.  280,  is  not  applicable  to  conspiracy,  since  the 
latter  is  a  distinct  substantive  crime.  State  v.  Buchanan  (Md.  1821) 
5  H.  &  J.  317.  Although  it  contemplates  the  performance  of  some  act 
in  the  future,  Alkon  v.  U.  S.  (1908)  163  Fed.  810,  the  offence  is  com- 
plete, nevertheless,  when  the  agreement  is  made  and  some  overt  act 
performed.  U.  S.  v.  Reichert  (1887)  32  Fed.  142.  If  its  ultimate 
consummation  is  possible,  it  is  unimportant  whether  the  agreement 
has  ever  been  completely  performed.  Begina  v.  Banks  (1873)  12  Cox 
C.  C.  393;  Williamson  v.  U.  S.  (1908)  207  U.  S.  425.  Furthermore, 
although  penal  statutes  should  be  strictly  construed,  Andrews  v.  U.  S. 
(1842)  2  Story  202,  a  construction  so  literal  as  to  defeat  the  obvious 
intention  of  the  legislative  body  should  not  be  adopted.  U.  S.  r. 
Williams  (1908)  159  Fed.  310.  The  statute  prohibiting  a  conspiracy 
to  conceal  goods  from  a  trustee  in  bankruptcy  is  clearly  enacted  to 
prevent  fraud  on  creditors.  The  court  in  the  principal  case  therefore 
correctly  held  that  the  fact  that  no  trustee  had  ever  been  appointed 
was  immaterial,  and  a  different  construction  would  place  a  premium 
on  success  in  carrying  out  a  conspiracy. 

Damages — Conversion — ^Highest  Intermedute  Value. — The  plaintiff 
took  possession  of  lumber  belonging  to  the  defendant,  and  the  defend- 
ant sought  damages  for  the  conversion.  Held,  the  measure  of  the 
defendant's  damage  was  the  value  of  the  property  with  interest,  and 
the  jury  might  give  the  highest  value  up  to  the  time  of  the  trial. 
Sizer  V.  Dopson  et  al  (S.  C.  1911)  72  S.  E.  464. 

Generally,  the  measure  of  damages  in  trover  is  the  value  of  the 
property  at  the  time  of  conversion  with  interest.     2  Sedgwick,  Dam- 
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ages,  (8th  ed.)  §  493.  This  rule  is  not  only  the  most  just,  since  it 
will  ordinarily  provide  full  compensation  for  the  owner,  but  the  most 
logical,  since  the  converter  acquires  the  property  in  the  chattel  upon 
conversion,  the  rightful  owner  being  left  with  a  right  of  action  or  of 
recaption,  Ames,  Disseisin  of  Chattels,  3  Harv.  L.  Kev.  23,  313,  and 
upon  satisfaction  of  judgment,  an  indefeasible  title,  which  is  said  to 
relate  back  to  the  time  of  conversion.  Smith  v.  Smith  (1872)  51  N.  H. 
571.  He  must  therefore  assume  the  burdens  of  ownership  upon  the 
consummation  of  his  tort,  and  must  bear  subsequent  injury  to  the 
property.  Suppiger  v.  Gruaz  (1891)  137  111.  216.  Under  this  view 
the  measure  of  damages  cannot  ordinarily  depend  upon  the  nature  of 
the  property.  But  many  courts  nevertheless  allow  the  highest  value 
between  the  taking  and  the  trial,  if  the  property  is  subject  to  constant 
fluctuations  in  value.  4  Sutherland,  Damages,  (3rd  ed.)  §  1118.  This 
makes  the  damage  speculative  and  frequently  in  excess  of  a  just 
indemnity,  and  while  a  departure  from  the  general  rule  may  be  justi- 
fied if  the  plaintiff  prove  that  he  has  actually  suffered  a  loss  beyond 
the  value  of  the  property  when  converted,  Suydam  v.  Jenkins  (N.  Y. 
1850)  3  Sandf.  614,  or  where,  as  in  the  conversion  of  stock  by  a 
broker,  the  defendant,  because  of  his  fiduciary  capacity,  should  not  be 
allowed  to  profit  by  his  wrong,  10  Columbia  Law  Revikw  754,  the  rule 
of  the  principal  case  would  seen  applicable  only  when  exemplary 
damages  are  to  be  given.    See  2  Sedgwick  Damages,  (8th  ed.)  §  525. 

Damages — Ejection  from  Public  Place — Mental  Suffering. — The 
plaintiff  having  purchased  a  ticket  of  admission  to  the  defendant's 
bathing  establishment,  was  ejected,  and  in  a  suit  for  breach  of  con- 
tract recovered  compensatory  damages  for  the  indignity  she  suffered. 
Held,  such  damages  were  properly  awarded.  Aaron  v.  Ward  (N.  Y. 
Ct.  of  Appeals,  Nov.  21,  1911.)     Not  yet  reported. 

Since  the  court  concedes  that  damages  for  mental  suffering  are  not 
ordinarily  recoverable  in  contract  actions,  the  recovery  can  be  sus- 
tained only  on  the  ground  that  the  defendant's  liability  is  similar  to 
that  of  a  common  carrier.  Businesses  like  the  one  in  question  are 
generally  considered  quasi-public  in  character,  and  in  some  measure 
subject  to  legislative  regulation.  People  v.  King  (1888)  110  N.  Y. 
418;  Greeneherg  v.  Western  Turf  Ass'n  (1903)  140  Cal.  357.  Unlike 
common  carriers,  however,  it  is  their  undoubted  right,  in  the  absence 
of  statute,  to  deny  anyone  admission.  People  ex  rel.  v,  Flynn  (1907) 
189  N.  Y.  180;  Wood  v.  Leadbitter  (1845)  13  M.  &  W.  838.  Any 
suit  must  therefore  be  brought  on  the  breach  of  contract  involved  in 
revoking  the  license  of  admission.  McCrea  v.  Marsh  (Mass.  1858)  12 
Gray  211.  In  like  actions  against  common  carriers,  damages  may  be 
recovered  for  the  indignity  suffered  in  expulsion,  because  the  carrier 
is  deemed  to  contract  to  protect  its  passengers  from  such  insults. 
Gillespie  v.  Brooklyn  Heights  B.  R.  Co.  (1904)  178  N.  Y.  347;  cf. 
Craker  v.  Chicago  etc  Ry.  Co.  (1875)  36  Wis.  657.  But  where  the 
defendant  is  under  no  duty  to  admit  the  plaintiff,  it  can  hardly  be  put 
on  the  same  footing  with  a  carri-er  in  cases  of  this  kind.  It  is,  how- 
ever, largely  a  question  of  public  policy,  in  determining  the  status  of 
establishments  tinged  with  a  public  interest.  People  v.  King  supra, 
and  the  tendency  is  to  increase  their  liabilities  and  duties,  both  by 
legislation  and  decision.  N.  Y.  Laws  1895  c.  1042;  O'Callaghan  v. 
Dellwood  Park  Co.  (1909)  242  111.  336;  Francis  i.  Cockrell  (1870) 
L.  R.  5  Q.  B.  184. 
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Divorce — Desertion — Condonation — Revival. — After  the  defendant's 
desertion  for  the  statutory  period,  the  plaintiff  cohabited  with  her  for 
four  days.  When  she  subsequently  refused  to  accompany  him  to  his 
home,  he  sought  a  divorce  under  a  statute  authorizing  a  divorce  for 
desertion  for  three  consecutive  years  next  prior  to  the  filing  of  the  libel. 
Rev.  Laws  Ch.  152,  §  1.  Held,  the  plaintiff  had  no  cause  of  action. 
Laftamme  v.  Laflamme  (Mass.  1911)  96  N.  E.  62. 

At  common  law  condonation  of  matrimonial  offences  constituting 
cause  for  divorce,  is  a  forgiveness  conditioned  upon  subsequent  good 
behavior,  2  Bishop,  Mar.  Div.  and  Sep.,  308,  309,  and,  until  a  breach 
of  this  condition,  acts  as  a  defence  rather  than  as  a  destruction  of  the 
original  cause  of  action.  Clark  v.  Clark  (1906)  191  Mass.  128.  To 
negative  the  effect  of  condonation,  it  is  unnecessary  that  the  act  com- 
plained of  be  repeated,  Durant  v.  Durant  (1825)  1  Hag.  Ec.  733,  761, 
or  that  a  new  offence  be  in  itself  a  ground  for  divorce,  Rohhins  v. 
Rohhins  (1868)  100  Mass.  150,  but  any  act  of  conjugal  .mkindness 
by  the  offending  partv  is  sufficient.  Hoffmire  v.  Hoffmire  (N.  Y. 
1837)  3  Edw.  Ch.  173;  Warner  v.  Warner  (1879)  31  N.  J.  Eq.  225. 
The  so-called  revival  of  the  cause  of  action  by  such  an  act  is  there- 
fore only  the  breach  of  the  condition  of  forgiveness,  by  which  the 
defence  to  the  original  cause  of  action,  which  has  never  ceased  to 
exist,  is  destroyed.  The  defendant's  redesertion  in  the  principal  case 
would  ordinarily  have  amounted  to  a  breach  having  this  effect.  Tiffany, 
Dom.  Rel.,  (2nd  ed.)  108,  and  the  plaintiff  could  have  recovered  if  th* 
cohabitation  had  not  made  it  impossible  for  him  to  allege  the  unin- 
terrupted desertion  required  by  statute.  Burk  v.  Burk  (1883)  21  W. 
Va.  445;  Phelan  v.  Phelan  (1890)  135  111.  445.  The  statut3,  however, 
creates  the  novel  situation  where  the  same  act  is  both  a  condonation 
and  a  destruction  of  the  original  cause  of  action. 

Election  of  Remedies — Inconsistent  Rights — Effect  of  Suit  in 
Equity  for  the  Rescission  of  a  Lease. — In  summary  proceedings  by 
the  landlord  to  recover  possession,  the  tenants  set  up  a  counter-claim 
based  upon  a  contract  for  the  rescission  of  which  a  suit  in  equity  had 
been  previously  filed.  Held,  the  commencement  of  the  suit  in  equity 
for  rescission  was  not  an  election  which  would  bar  a  subsequent  suit 
at  law  upon  the  contract.  Houston  Mercantile  Co.  v.  Powell  &  King 
(1911)  130  N.  Y.  Supp.  274.     See  Notes,  p.  62. 

Eminent  Domain — Compensation — General  Benefits. — In  condemna- 
tion proceedings  the  commissioners  set  off  against  the  consequential 
damage  to  the  part  of  the  defendant's  land  which  was  not  taken,  the 
general  benefits  which  it  received  from  the  assurance  of  the  construc- 
tion of  the  proposed  railroad.  Held,  the  commissioners'  action  was 
proper.  New  York,  W.  &  B.  Ry.  Go.  v.  Siehrecht  et  al.  (1911)  130 
N.  Y.  Supp.  1005. 

The  just  compensation  which  must  be  given  for  property  taken  for 
a  public  use,  includes  not  only  the  value  of  the  land  actually  taken, 
but  also  the  direct  damage  caused  to  the  owner's  remaining  property. 
2  Lewis,  Eminent  Domain,  (3rd  ed.)  §  686;  Bangor,  etc.  R.  R.  Co.  v. 
McComh  (1872)  60  'Me.  290.  Just  compensation,  however,  means  only 
a  fair  equivalent  for  the  loss  sustained,  and  it  is  therefore  generally 
held  that  benefits  which  are  peculiar  to  the  remaining  land  may  be  set 
off  against  the  damage  it  suffers.    Cooley,  Constitutional  Limitations, 
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(Tth  ed.)  820;  Clarh  v.  Worcester  (1878)  125  Mass.  226;  Bauman  v. 
Ross  (1896)  167  U.  S.  548.  But  those  benefits  which  result  to  the 
community  at  large  from  the  proposed  improvement  should  not  be 
considered  in  estimating  compensation,  since  they  are  speculative  in 
character,  and  since  it  is  unjust  to  charge  the  land-owner  with  their 
value.  As  a  member  of  the  public  he  is  entitled  to  share  them  with- 
out paying  therefor.  2  Lewis,  Eminent  Domain,  (3rd  ed.)  §  693; 
Nicholson  \.  N.  Y.,  etc.  R.  R.  Co.  (1852)  22  Conn.  74  .  In  many  juris- 
dictions, including  that  of  the  principal  case,  the  importance  of  this 
distinction  between  special  and  general  benefits  is  nevertheless  denied, 
and  the  measure  of  damages  adopted  is  the  decrease,  due  to  the  taking, 
in  the  market  value  of  the  residue  of  the  land.  Bohm  v.  Met.  Ry  Co. 
(1892)  129  N.  Y.  576;  Young  v.  Harrison  (1855)  17  Ga.  30. 

Eminent  Domain — Land  Already  in  Public  Use. — The  Secretary  of 
the  Treasury  instituted  condemnation  proceedings  to  acquire  a  portion 
of  a  public  alley  for  a  post  office  site,  relying  on  an  act  of  Congress 
which  did  not  specifically  authorize  the  appropriation  of  land  already 
in  public  use.  Held,  the  authorization  was  sufficient.  U.  S.  v.  City 
of  Tiffin  et  al.  (C.  C.  N.  D.  Ohio  1911)  190  Fed.  279. 

The  power  of  eminent  domain  being  in  derogation  of  private  right, 
an  authorization  of  its  exercise  is  to  be  construed  strictly.  Weckler  v. 
Chicago  (1871)  61  111.  142.  It  has,  accordingly,  been  consistently  held 
that  land  already  devoted  to  a  public  use  cannot  be  condemned,  McCul- 
lough  V.  Board  of  Education  (1876)  51  Cal.  418,  unless  the  authoriza- 
tion so  to  do  is  express.  Eastern  R.  R.  Co.  v.  B.  &  M.  R.  R.  (1872) 
111  Mass.  125,  or  necessarily  to  be  implied.  Evergreen  Cemetery  Assn. 
V.  New  Haven  (1875)  43  Conn.  234;  7  Columbia  Law  Review  504; 
and  see  U.  S.  v.  Gettysburg  Ry.  Co.  (1896)  160  U.  S.  668,  685.  Such 
an  implication  may  arise  from  an  authorization  in  general  terms  where 
the  land  is  reasonably  necessary  for  the  second  use  and  there  is  no 
danger  to  the  first  of  serious  impairment.  2  Lewis,  Eminent  Domain, 
§  440.  While  an  application  of  these  considerations  to  the  facts  of  the 
principal  case  might  have  sustained  the  result  reached,  the  court  based 
its  decision  on  the  theory  that  the  rule  had  no  application  as  against 
the  sovereign.  It  is  to  be  noted,  however,  that  this  attribute  of  the 
sovereign  resides  in  the  lergislature  alone,  Brigham  v.  Edmands  (Mass. 
1856)  7  Gray  359;  5  Columbu  Law  Review  389,  and  it  is  to  the 
expressions  of  the  legislative  will  that  the  rule  of  strict  construction 
applies.  There  has  been  no  previous  suggestion  that  an  exception  is 
to  be  made  where  such  an  expression  takes  the  form  of  a  delegation 
of  power  to  an  executive  officer.  See  Kohl  v.  Hannaford  (1875)  5  Oh. 
Dec.  306.  On  the  contrary,  the  precise  question  raised  by  the  principal 
case  has  been  considered  by  the  Supreme  Court  and  disposed  of  simply 
on  the  ground  that  the  statutory  authority  was  sufficiently  clear  U.  8. 
V.  Gettysburg  Ry.  Co.  supra. 

Insurance — Fire  Policy — ^Divisibility. — The  defendant  insured  the 
plaintiff's  millinery  stock  and  store  fixtures  in  one  policy  for  a  gross 
premium,  with  a  separate  valuation  on  each  item.  The  policy  con- 
tained a  condition  in  the  form  of  an  "inventory  and  iron  safe"  pro- 
vision. Held,  the  policy  was  entire  and  a  breaxih  of  the  condition 
avoided  it  in  toto.    Joffe  &  Mankowitz  v.  Niagara  Ins.  Co.  (Md.  1931) 

81  Atl.  281.     See  Notes,  p.  65. 
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Insurance — Forfeiture  by  Suicide — Waiver  of  Statutory  Provision. 
— By  statute  an  insurer  is  released  from  his  contract  by  the  suicide  of 
the  insured.  Civil  Code  1910,  §  2500.  The  policy  stipulated  that  the 
company  should  not  be  liable  if  the  insured  died  by  his  own  act 
during  the  first  year.  The  insured  killed  himself  after  this  period. 
Held,  one  judge  dissenting,  the  beneficiary  could  recover  since  the 
stipulation  waived  the  statute.  Mutual  Life  Ins.  Co.  v.  Burden  (Ga. 
1911)  72  S.  E.  295. 

Suicide  in  pursuance  of  an  intention  formulated  at  the  time  of 
procuring  the  policy  voids  the  contract;  Smith  v.  N.  B.  Society  (1890) 
123  K  Y.  85;  cf.  Parker  v.  Des  Moines  Life  Assn.  (1899)  108  la.  117; 
and  although  the  contract  is  silent  as  to  suicide  and  is  made  in  good 
faith,  the  wilful  self-destruction  of  the  insured  prevents  recovery  by 
hij;  estate,  since  the  insurer  impliedly  excepts  the  risk  of  suicide  and 
since  public  policy  forbids  its  assumption.  Ritter  v.  Mutual  Life  Ins. 
Co.  (1898)  169  U.  S.  139;  cf.  The  Amicable  Society  v.  Bolland  (1830) 
4  Bligh  N.  R.  194.  N'evertheless,  a  beneficiary,  under  these  circum- 
stances, may  generally  recover,  Morris  v.  Life  Assurance  Co.  (1898) 
183  Pa.  563;  contra,  Hopkins  v.  Northwestern  Co.  (1899)  94  Fed.  729, 
upon  the  theory  that  an  interest  was  vested  in  him  upon  the  formation 
of  the  contract  which  the  subsequent  act  of  the  insured  could  not 
defeat.  Patterson  v.  Mutual  Premium  Co.  (1898)  100  Wis.  118;  cf. 
Campbell  v.  Supreme  Conclave  (1901)  66  N.  J.  L.  274.  This  distinc- 
tion seems  more  sentimental  than  logical,  for  the  beneficiary's  interest 
never  included  the  risk  of  suicide,  since  the  insurer  did  not  assim[ie 
the  risk  in  fact  and  could  not  because  of  public  policy.  In  the 
principal  case  the  stipulation  shows  its  actual  assumption,  but  it  is 
difficult  to  see  how  it  obviates  the  objection  of  public  policy,  since  the 
statute,  though  directorj-  in  tone,  would  seem  to  be  declaratory  of  the 
public  policy  of  the  jurisdiction.  See  Keller  v.  Travelers'  Ins.  Co. 
(1894)  58  Mo.  App.  557;  and  cf.  Whitfield  v.  Aetna  Life  Ins.  Go. 
(1907)  205  U.  S.  489. 

Insurance — Mutual  Companies — Insolvency — Distribution  of  Re- 
serve Fund. — A  New  York  statute,  under  which  the  insolvent  com- 
pany was  incorporated,  provided  that  a  reserve  fund  might  be  created 
for  the  payment  of  assessments  or  of  claims  under  assessment  policies. 
Held,  one  judge  dissenting,  the  fund  constituted  a  trust  for  the  pay- 
ment of  such  claimants  to  the  exclusion  of  general  creditors  and  bene- 
ficiaries under  level  premium  policies.  Robinson  v.  Mutual  Reserve 
Life  Ins.  Co.  (C.  C.  A.  2nd  Cir.  1911)  189  Fed.  347. 

No  reason  appears  why  a  mutual  insurance  company  may  not  be 
authorized  by  statute  to  designate  a  fund  for  the  payment  of  bene- 
ficiaries of  certain  of  its  policy  holders,  especially  where  the  fund 
is  created  by  that  class,  so  that  it  may  not  be  reached  by  its  general 
creditors  or  beneficiaries  of  another  class,  San  Francisco  Union  v. 
Long  (1898)  123  Cal.  107,  although  as  regards  the  beneficiaries  a  true 
trust  would  not  arise  until  there  were  death  claimants.  These,  how- 
ever, are  considered  creditors  of  the  insurer,  Mayer  v.  Attorney-Gen- 
eral (1880)  32  N.  J.  Eq.  815,  820,  and,  though  in  the  absence  of  statute 
a  corporation  may  make  preferences  among  its  creditors,  it  is  not 
sound  policy  to  give  this  power  to  an  insolvent  company.  See  2 
Morawetz,  Corporations,  (2nd  ed.)  §§  802-804;  cf.  Gilbert  v.  En- 
dowment Ass'n   (1903)  21  App.  D.  C.  344,  360.     The  existence  and 
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exercise  of  a  right  to  create  a  trust  fund  for  certain  creditors  should, 
therefore,  be  clearly  shown.  The  statute  in  the  principal  case,  how- 
ever, did  not  unequivocally  authorize  the  exclusion  of  general  cred- 
itors; and  it  would  accordingly  seem  that  an  undue  preference  was 
made  in  the  distribution  of  the  reserve  fund.  People  ex  rel.  v.  Life 
Ass'n  (1896)  160  N.  Y.  94,  98,  116.  But  the  claimants  under  level 
premium  policies  were  rightly  denied  participation  therein,  in  ac- 
cordance with  the  association's  constitution  and  by-laws  by  which 
their  rights  must  be  determined.  People  v.  Grand  Lodge  (1898)  156 
N.  Y.  633,  ^37;  Farmers'  Co.  v.  Alerle  (N.  Y.  1896)  18  Misc.  257,  267. 
Even  had  there  been  a  residue  of  the  fund,  therefore,  their  claims 
upon  it  should  have  been  disregarded,  for  they  were  not  in  a  position 
to  impeach  the  company's  action  in  setting  aside  the  fund.  People 
ex  rel.  v.  Life  Ass'n  supra. 

Lis  Pendens — Action  Eelatino  to  Land — Purchase  in  Another 
County. — The  defendant  purchased  land  while  a  suit  concerning  it 
was  pending  against  his  vendor  in  a  county  other  than  the  situs  of 
the  land.  By  statute,  pending  suits  are  notice  "to  all  the  world." 
(Civil  Code  1910,  §  4633.)  Held,  the  defendant  took  subject  to  the 
decree  in  the  previous  suit.  Marshall  v.  Whatley  et  al.  (Ga.  1911)  72 
S.  E.  244. 

Although  ]^urchaaer8  during  a  pending  action  are  said  to  be  bound 
by  its  result  because  they  are  presumed  to  know  of  it,  Edwards  v. 
Banksmith  (1866)  35  Ga.  213,  the  doctrine  of  lis  pendens  is  really 
based  upon  the  necessity  of  keeping  the  subject  of  litigation  before 
the  court.  7  Columbia  Law  Review  282;  Newman  v.  Chapman  (Va. 
1823)  2  Rand.  93.  Even  where  pending  suits  are  declared  to  be  notice 
"to  all  the  world,"  the  operation  of  the  rule  of  lis  pendens,  because  of 
its  harshness,  has  generally  been  confined  to  the  jurisdiction  in  which 
the  action  is  brought.  See  Holhrooh  v.  N.  J.  Zinc  Co.  (1874)  57  N.  Y. 
616.  By  the  better  view,  the  full  faith  and  credit  clause  of  the  Federal 
Constitution  does  not  demand  that  the  courts  of  other  States  give  the 
doctrine  of  lis  pendens  extraterritorial  effect.  Shelton  v.  Johnson 
(Tenn.  1857)  4  Sneed  672;  contm,  Fletcher  v.  Ferrell  (Ky.  1840)  9 
Dana  372.  Where  personal  property  is  sold  abroad  to  a  purchaser  with- 
out actual  notice,  neither  the  foreign  nor  the  domestic  court  will 
subject  him  to  the  operation  of  the  rule.  Carr  v.  Lewis  Coal  Co.  (1888) 
96  Mo.  149;  Shelton  v.  Johnson  supra.  In  the  case  of  real  property, 
however,  there  are  judicial  expressions  indicating  that  the  courts  of  the 
situs  would  not  protect  such  purchasers.  See  Benton  v.  Shafer  (1890) 
47  Oh.  St.  117;  Carr  v.  Lewis  Coal  Co.  supra.  But  in  both  classes  of 
cases,  under  the  facts  of  the  principal  case,  purchasers  pendente  lite 
take  subject  to  the  decree,  although  a  suit  in  one  county  cannot  be 
notice  in  another.  Wood's  Ex'r  v.  Wichliffe  (Ky.  1844)  5  B.  Mon.  187. 
By  statute  in  many  jurisdictions  notice  of  the  pending  action  must  be 
filed  in  the  county  where  the  land  is  situate.  2  Pomeroy,  Eq.  Juris, 
§  640. 

Mortgages — Receivership — Collection  of  Rents — Rights  op  Subse- 
quent Mortgagees. — The  plaintiff,  a  junior  mortgagee,  brought  fore- 
closure proceedings,  and  secured  the  appointment  of  a  receiver  of  the 
rents  for  his  benefit.  A  senior  mortgagee  subsequently  had  the  re- 
ceivership extended  to  his  own  case,  and  sought  to  have  the  rents  al- 
ready  collected   by  the   receiver   applied   to   repairing  the   premises. 
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Held,  they  need  not  be  so  applied.  Madison  Trust  Co.  v.  Axt  (1911) 
130  X.  Y.  Supp.  371. 

A  mortgagor  in  possession  is  entitled  to  the  rents  and  profits  from 
the  mortgaged  premises  until  a  mortgagee  ousts  him  of  possession,  or 
by  securing  the  appointment  of  a  receiver,  reserves  them  for  himself.  1 
Jones,  Mortgages,  (6th  ed.)  §  670.  Where  a  junior  mortgagee  avails 
himself  of  the  latter  remedy  before  any  action  by  a  senior  mortgagee, 
a  court  of  equity  will  allow  him  to  retain  the  rents  and  profits  already 
collected  as  a  reward  for  his  diligence.  Sanders  v.  Lord  Lisle  (1869) 
Ir.  K.  4  Eq.  43;  Ranney  v.  Peyser  (1880)  83  N.  Y.  1;  but  see  Beverley 
V.  Brooke  (Va.  1S47)  4  Gratt.  187.  The  exception  to  the  general  rule 
of  priorities  among  mortgagees  which  is  thus  created  is  only  an  ap- 
parent one.  The  real  effect  of  these  proceedings  is  merely  to  vest  in 
the  subsequent  mortgagee  the  defeasible  rights  of  the  mortgagor,  see 
Howell  V.  Ripley  (X.  Y.  1843)  10  Paige  43,  by  transferring  the  usu- 
fruct of  the  premises  to  which  a  prior  encumbrancer  was  not  entitled 
until  he  had  taken  steps  to  enforce  his  mortgage.  That  no  real  ex- 
ception exists  is  further  demonstrated  by  those  decisions  which  hold 
that  the  senior  mortgagee  will  take  precedence  over  the  junior  mort- 
gagee with  respect  to  rents  and  profits  unless  both  the  foreclosure  pro- 
ceedings and  the  application  for  a  receiver  have  been  instituted  solely 
for  the  benefit  of  the  latter.  See  Cross  v.  Will  County  Nat.  Bank 
(1898)  177  111.  33;  N.  J.  Title  etc.  Co.  v.  Cone  (1902)  64  N.  J.  Eq.  45. 

Municipal  Corporations — Powers — Borrowing  Money. — A  municipal 
corporation  authorized  the  negotiation  of  a  loan  for  the  purchase  of 
a  lot  and  the  erection  of  a  town-hall.  The  charter  authorized  the 
purchase  of  land  and  the  erection  of  buildings,  but  it  was  silent  as 
to  the  power  to  borrow  money  except  for  two  specified  purposes. 
Held,  the  execution  of  the  ordinance  should  be  enjoined.  Rushe  et  al. 
V.  Mayor,  etc.  of  HyattsviUe  et  al.  (Md.  1911)  81  Atl.  278. 

Under  the  general  doctrine  that  municipal  corporations  have  only 
such  powers  as  are  expressly  or  impliedly  granted  to  them  in  their 
charters,  Allen  v.  Lafayette  (1889)  89  Ala.  641,  it  is  usually  held  that 
they  cannot  borrow  money  except  when  the  legislative  intendment 
is  clearly  in  favor  of  the  power.  Mayor  v.  Ray  (1873)  19  Wall.  468; 
Hackettstown  v.  Swackhamer  (1874)  37  X.  J.  L.  191,  in  accordance 
with  the  rule  that  the  grant  of  corporate  powers  is  to  be  strictly  con- 
strued against  the  municipality.  Ex  parte  Simms  (1898)  40  Fla. 
432;  see  also  Luther  v.  Wheeler  (1905)  73  S.  C.  83.  Since  the  factors 
of  personal  responsibility  and  self-interest,  which  justify  a  different 
holding  in  the  case  of  private  corporations,  are  absent  in  the  case 
of  municipal  officers,  the  restriction  commends  itself  as  an  obstacle 
to  fraud  and  to  the  contracting  of  improvident  debts.  See  Mayor  v. 
Ray  supra.  A  contrary  result  has  sometimes  been  reached  on  the 
ground  that  the  prevailing  doctrine  entails  injustice  to  the  lender 
and  impracticability  in  the  management  of  municipal  affairs.  Bank 
of  Chillicothe  v.  Chillicothe  (1836)  7  Oh.  St.  Pt.  II  31,  30  Am.  Dec. 
185;  Williamsport  v.  Comv:.  (1876)  84  Pa.  495.  It  would  seem,  how- 
ever, that  this  view  overlooks  the  fact  that  although  no  recovery  can 
be  had  for  an  ultra  vires  loan  according  to  its  terms,  justice  to  the 
lender  and  safety  to  the  municipality  are  both  obtained  by  allowing 
a  remedy  in  quasi-contract;  Luther  v.  Wheeler  supra;  Allen  v.  La- 
fayette supra;  contra,  Hackettstown  v.  Swackhamer  supra;  and 
the    further   fact   that    a   municipality   may    unquestionably   contract 


84  COLUMBIA    LAW   REVIEW. 

a  debt  with  one  actually  employed  in  municipal  work,  the  dangers 
incident  to  the  borrowing  power  not  being  present  in  such  case. 
Ketchum  v.  Buffalo  (1856)  14  N.  Y.  356;  and  see  Luther  v.  Wheeler 
supra.  The  decision  reached  in  the  principal  case  accords,  therefore, 
not  only  with  the  majority  view  but  with  sound  reason. 

Negligence — Contributory  Negligence — Admiralty  Rule  Applied  in 
State  Court. — Action  was  brought  in  a  State  court  to  recover  for  the 
loss  of  a  launch  caused  by  a  collision  with  another  vessel  in  a  river. 
Held,  if  both  vessels  were  negligent,  the  plaintiff  could  recover  half 
his  loss.  St.  Louis  &  Tenn.  R.  Packet  Co.  v.  Murray  (Ky.  1911)  139 
S.  W.  1078. 

The  Federal  admiralty  jurisdiction  over  inland  waters,  The  Gene- 
see Chief  (1851)  12  How.  443,  is  not  exclusive  of  the  common  law 
courts.  Thompson  v.  The  Steamboat  Morton  (1853)  2  Oh.  St.  26. 
In  the  absence  of  statute,  however,  these  tribunals  universally  apply 
the  doctrine  of  contributory  negligence,  Vanderplanh  v.  Miller  (1828) 
1  Moody  &  M.  169;  Broadwell  v.  Swigert  (Ky.  1846)  7  B.  Mon.  39, 
where  courts  of  admiralty,  as  in  the  case  of  collisions  or  other  marine 
torts,  will  divide  the  loss  between  the  negligent  parties.  The  Max 
Morris  (1890)  137  U.  S.  1;  The  Schooner  Catharine  (1854)  17  How. 
170,  or,  more  rarely,  apportion  it  to  the  degree  of  fault.  The  Victory 
(1895)  68  Fed.  395;  7  Columbia  Law  Eeview  352.  Historically, 
division  of  damages  seems  to  be  a  rule  of  the  water,  which  arose  aa 
a  principle  of  natural  justice  from  the  peculiar  peril  of  the  sea  long 
before  the  common  law  doctrine  of  contributory  negligence  appeared. 
Spencer,  Marine  Collisions,  §  191;  Marsden,  Collisions  of  the  Sea, 
(4th  ed.)  141.  Its  fairness  has  so  commended  itself  that  the  English 
common  law  courts  have  been  empowered  by  statute  to  divide  damages 
whenever  courts  of  admiralty  divide  them.  Williams  &  Bruce,  Ad- 
miralty, (3rd  ed.)  93.  The  principal  case,  however,  is  the  first  example 
in  this  country  of  the  application  of  the  admiralty  rule  by  a  common 
law  court,  arid  it  would  seem  to  be  the  result  of  judicial  legislation. 
The  stringency  of  the  rule  of  contributory  negligence  has  nevertheless 
been  modified  in  other  cases  and  the  plaintiff's  negligence  considered 
not  in  defense,  but  in  mitigation  of  his  damages.  Alabama  etc.  By. 
Co.  V.  Coggins  (1898)  88  Fed.  455.  The  decision  of  the  principal 
case  is  therefore  not  objectionable  on  the  ground  that  the  common 
law  courts  cannot  determine  relative  degrees  of  fault.  R.  R.  v.  Norton 
(1855)  24  Pa.  465. 

Partnership — Illegal  Partnership — Accounting  of  Proceeds. — The 
plaintiff  sought  an  accounting  of  assets  held  by  his  partner  under  a 
contract  legal  in  itself,  but  directly  connected  with  an  illegal  partner- 
ship. Held,  he  was  not  entitled  to  relief.  Kennedy  v.  Lonabaugh 
(Wyo.  1911)  117  Pac.  1079. 

In  determining  under  what  circumstances  courts  of  equity  will 
order  an  accounting  of  partnership  assets  tainted  with  illegality,  the 
distinctions  that  have  been  suggested  result  in  obscurity.  Where  the 
illegal  transaction  is  executed,  an  accounting  has  been  allowed  upon 
the  theory  that  recovery  could  be  had  in  quasi-contract  without  refer- 
ence to  the  original  contract.  McDonald  v.  Lund  (1896)  13  Wash. 
412;  see  Crescent  Ins.  Co.  v.  Bear  (1887)  23  Fla.  50.  Distinctions 
have  also  been  suggested  between  an  agreement  malum  prohibitum  and 
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one  malum  in  se,  see  Farley  v.  St.  Paul  Ey.  Co.  (1882)  14  Fed.  114, 
and  between  partnerships  legal  and  illegal  in  their  inception.  See 
^yoodu'orth  v.  Bennett  (1871)  43  N.  Y.  273,  276;  5  Columbia  Law  Re- 
view 472.  But  since  it  is  a  general  rule  that  equity  will  not  in  any- 
way aid  in  the  consummation  of  unlawful  transactions,  The  High- 
wayman's Case  (1725)  9  Law  Quart.  Rev.  197;  Watson  v.  Fletcher 
(Va.  1850)  7  Gratt.  1,  these  attempted  modifications  seem  unsound, 
if  the  plaintiff  must  in  fact  relv  on  an  unlawful  contract  to  establish 
his  claim.  McMullen  v.  Hoffman  (1898)  174  U.  S.  639;  Chi.,  etc.  Ry. 
Co.  V.  Wahash  Ry.  Co.  (1894)  61  Fed.  993.  Where,  however,  he  can 
set  up  a  cause  of  action  unconnected  with  an  illegal  transaction,  the 
reason  for  the  rule  disapjiears,  and  it  has  been  correctly  held  that  an 
accounting  will  be  ordered,  even  though  the  nartnershin  has  also  en- 
gaged in  unlawful  ventures.  Central  Trust  Co.  v.  Respass  (1902)  112 
Ky.  606;  Anderson  v.  Powell  (1876)  44  la.  20.  But  the  plaintiff  in 
the  principal  case  was  clearly  not  entitled  to  relief,  since  his  claim 
was  not  severable  from  the  ill^al  agreement  of  partnership. 

Partnership — Partner's  Agency — Effect  of  Dissent. — A  member  of 
a  commercial  partnership  of  two  gave  promissory  notes  to  a  bank  both 
before  and  after  dissolution,  against  the  proceeds  of  which  he  checke^l 
to  pay  the  firm's  debts.  The  bank  had  been  forbidden  by  the  other 
partner  to  advance  money.  Held,  the  bank  can  recover  against  the 
firm  on  the  "original  consideration"  for  the  notes.  First  National 
Bank  v.  Larsen  et  al.  (Wis.  1911)  132  N.  W.  610. 

On  the  theory  of  agency,  Story,  Agency,  (8th  ed.)  §  124,  every 
member  of  a  trading  partnership  has  the  implied  power  of  issuing 
negotiable  paper,  Pinhney  v.  Hall  (1696)  1  Salk.  125,  but  this  impli- 
cation may  be  rebutted  by  notice  to  the  obligee  of  a  co-partner's  refusal 
to  be  bound.  Gallway  v.  Mathew  (1808)  10  East  264.  This  broad 
statement  of  the  rule  has  been  limited  in  modem  business  practice. 
Pollock,  Digest  of  Partnership,  (8th  ed.)  85,  and  it  is  generally  de- 
clared that  the  will  of  the  majority  shall  prevail.  Johnston  v.  Button's 
Adm'r  (1855)  27  Ala.  245;  Burdick,  Partnership,  231;  cf.  Markle  v. 
Wilbur  (1901)  200  Pa.  457.  Where,  as  in  the  principal  case,  one  of 
two  partners  dissents,  to  the  knowledge  of  the  obligee,  the  dissenter  is 
not  liable.  Leavitt  v.  Peck  (1819)  3  Conn.  124;  see  Johnston  v. 
Button's  Adm'r  supra;  cf.  Yeager  v.  Wallace  (1868)  57  Pa.  365. 
After  dissolution  of  the  partnership,  the  authority  of  one  partner  to 
issue  paper  is  lost.  Potter  v.  Tolhert  (1897)  113  Mich.  486;  contra, 
Fulton  v.  Central  Bank  (1879)  92  Pa.  112,  unless,  indeed,  the  issuance 
is  merely  in  fulfilment  of  previously  existing  obligations.  Richardson 
V.  Moies  (1862)  31  Mo.  430;  cf.  Butchart  v.  Bresser  (1853)  10  Hare 
453.  While  recognizing  these  principles,  the  court  declared  the  defend- 
ants liable  on  the  obligation  incurred  on  the  overdrafts;  but  the  pay- 
ment of  these  would  clearly  be  included  in  the  plaintiff's  notice  to  the 
bank  "not  to  lend  any  more  money  to  the  co-partnership."  Therefore, 
such  advances  seem  merely  a  voluntary  payment  for  the  benefit  of 
another,  and  for  this  there  should  be  no  recovery.  McGlew  v.  McBade 
(1905)  146  Cal.  553;  Gallway  v.  Mathew  supra;  see  Askew  v.  SUman 
(1895)  95  Ga.  678. 

Personal  Property — Accession — Measure  of  Damages. — Timber  be- 
longing to  the  plaintiff  was  cut  and  taken  tortiously,  but  in  good  faith. 
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and  sold  to  the  defendant.  Held,  the  measure  of  damages  should  be 
the  value  of  the  timber  immediately  after  severance.  Wall  et  al.  v. 
Holloman  (N.  C.  1911)  72  S.  E.  369.    See  Notes,  p.  67. 

Real  Property — Curtesy — Effect  of  Statutory  Civil  Death. — After 
the  plaintiff  had  been  sentenced  to  prison  for  life  under  a  statute 
declaring  that  one  so  sentenced  should  be  deemed  civilly  dead,  his  wife 
contracted  a  second  marriage  which,  under  the  Domestic  Eelationa 
Law,  was  not  void.  The  sentence  of  the  plaintiff  was  commuted,  and 
at  her  death  he  claimed  curtesy  in  the  wife's  estate.  Held,  his  claim 
should  not  be  allowed.  Qlielmi  v.  Glielmi  (1911)  131  N.  Y.  Supp.  373. 
See  Notes,  p.  70. 

Real  Property — Easements  and  Profits — Origin  of  Customary 
Rights. — The  plaintiff  sought  an  injunction  restraining  the  defendants 
from  fishing  in  a  stream  on  his  land.  The  defendants  pleaded  that 
the  land  in  question  was  crown  land  at  the  time  of  the  origin  of  the 
use,  and  therefore  from  the  continued  user  a  grant  of  the  right  should 
be  presumed,  which  would  operate  to  incorporate  the  inhabitants  for 
purposes  of  the  presumed  grant.  Held,  The  plea  was  bad.  Earl  of 
Chesterfield  v.  Harris  (1911)  80  L.  J.  Ch.  626.    See  Notes,  p.  69. 

Sales — Bill  of  Lading — Rights  of  Transferee. — The  vendor  drew  on 
the  vendee  for  the  purchase  price  of  goods  consigned  to  itself,  dis- 
counting the  draft,  with  bill  of  lading  attached,  with  the  defendant 
bank.  The  vendee,  having  claims  against  the  vendor  in  excess  of  the 
purchase  price,  attached  the  consignment.  Held,  the  bank  could  not 
object  to  the  attachment,  since  it  could  obtain  reimbursement  from 
funds  of  the  vendor  in  its  possession.  Wilson  Grain  Co.  v.  Central 
Nat.  Bank  (Tex.  1911)  139  S.  W.  996. 

When  a  bill  of  lading  is  transferred  for  value,  the  legal  title  passes 
to  the  transferee,  Burdick,  Sales,  (2nd  ed.)  §  116,  who  can  success- 
fully intervene  when  the  consignment  is  attached  by  creditors  holding 
claims  against  the  shipper.  National  Banh  v.  Milling  Co.  (1897)  103 
la.  518;  National  Banh  v.  Walsh  (1907)  131  111.  App.  508;  Marine 
Banh  v.  Wright  (1871)  48  N.  Y.  1.  The  theory  upon  which  this 
right  is  justified  is  not  that  the  transferee  has  a  superior  lien,  but  that 
the  shipper  has  no  leviable  interest  in  the  property.  Leinhauf  Co.  v. 
Grell  (N.  Y.  1901)  62  App.  Div.  275;  Salel  v.  Planters'  Banh  (1901) 
110  Ky.  299.  Accordingly,  the  state  of  the  account  between  the  shipper 
and  the  bank  has  been  regarded  as  immaterial.  Leinhauf  Co.  v.  Grell 
supra;  Tishomingo  Sav.  Inst.  v.  Johnson  (Ala.  1905)  40  So.  503.  It 
is  clear,  therefore,  that  the  shipment  in  the  principal  case  could  not 
be  attached  as  the  property  of  the  shipper.  Nor  could  it  be  claimed 
as  the  property  of  the  vendee.  If  the  bank's  title  was  absolute,  see 
Lichharrow  v.  Mason  (1787)  2  D.  &  E.  63,  the  vendee's  only  rights 
were  against  the  vendor.  If,  on  the  other  hand,  the  bank's  title  was 
clearly  made  conditional,  and  was  to  vest  in  the  vendee  upon  payment 
of  the  draft,  Miralita  v.  Imperial  Banh  (1878)  3  Ex.  Div.  164;  Bur- 
dick, Sales  (2nd  ed.)  §§  116,  117,  the  bank  would  seem  amply  justi- 
fied in  requiring  the  performance  of  the  condition,  especially  since  it 
must  act  at  its  peril  in  surrendering  the  bill  of  lading.  McArthur  v. 
National  Banh  (1899)  122  Mich.  223. 


RECENT  DECISIONS.  87 

Subrogation — Contribution — Payment     bv    a    Joint    Debtor. — The 

plaintiff  sought  to  recover  from  the  defendant  the  latter's  proportion 
of  a  note  under  seal  which  they  had  executed  jointly  and  which  the 
plaintiff  had  paid  at  maturity,  taking  an  assignment  thereof  from  the 
payee.  The  period  within  which  an  action  on  an  implied  contract 
might  have  been  brought  had  elapsed.  Held,  two  judges  dissenting, 
the  action  was  barred.  Liverman  v.  Cahoon  (N.  C.  1911)  72  S.  E.  327. 
Although  paj-ment  by  a  joint  maker  or  a  surety  extinguishes  an 
obligation  at  law,  Pray  v.  Maine  (Mass.  1851)  7  Gush.  253;  Hall  v. 
Harris  (1909)  6  Ga.  App.  822,  wherever  reimbursement  is  sought  by  a 
surety,  equity  will  imply  an  assignment  to  him  by  the  principal 
creditor,  if  there  be  none  in  fact,  substituting  him  to  the  very  debt 
itself,  which  is  thus  kept  alive  for  some  purposes.  Parsons  v.  Briddock 
(1708)  2  Vern.  608;  Lumpkin  v.  Mills  (1848)  4  Ga.  343;  Burrows  v. 
McWhann  (S.  C.  1794)  1  Dess.  409.  While  the  right  to  subrogation 
depends  upon  the  right  to  contribution,  the  subrogee  takes  the  exact 
place  of  the  principal  debtor;  and  the  remedy  which  he  seeks  is  not 
that  provided  by  the  legal  or  equitable  action  for  contribution,  but  it 
is  based  upon  the  original  obligation,  Lidderdale  v.  Robinson  (1827) 
12  Wheat.  594.  It  seems,  therefore,  that  this  remedy  should  be  co- 
extensive in  time  with  that  of  the  principal  creditor  and  exist  after 
the  legal  action  for  contribution  is  barred,  for  statutes  of  limitations 
go  not  to  the  right,  but  to  the  remedy.  Amer.  Bonding  Co.  v. 
Mechanics  Bank  (1903)  97  Md.  598;  contra,  Burrus  v.  Cook  (1908) 
215  Mo.  496.  And  since  each  joint  promisor  is  to  be  regarded  as  a 
surety  for  the  others  for  all  above  his  interest,  see  Martin  v.  Baldwin 
(1845)  7  Ala.  923;  McCready  v.  Van  Antwerp  (N.  Y.  1881)  24  Hun 
322,  it  is  submitted  that  in  the  principal  case  relief  might  have  been 
granted  under  the  doctrine  of  subrogation.  Ackerman's  Appeal 
(1884)  106  Pa.  1;  see  Note  to  Amer.  Bonding  Co.  v.  Mechanics  Bank 
99  Am.  St.  Rep.  466,  531.  The  decision,  however,  accords  with  the 
narrow  rule  of  its  jurisdiction. 

Subrogation — Trustee's  Indemnity — Rights  of  Creditor  of  Insol- 
vent Trustee  in  Respect  to  Trust  Estate. — An  insolvent  trustee  had 
a  right  of  indemnity  at  the  hands  of  the  cestui  que  trust,  on  account 
of  a  judgment  debt  contracted  in  the  administration  of  the  trust.  This 
right  the  assignee  in  bankruptcy  liquidated,  and  the  judgment  creditor 
claimed  the  sum  so  obtained  in  preference  to  general  creditors.  Held, 
the  claim  was  well  founded.  In  re  Richardson  (1911)  80  L.  J.  K.  B. 
1232.     See  Notes,  p.  58. 

Vendor  and  Pi:rchaser — Oral  Contract — Vendee's  Lien — Effect  of 
Possession. — Upon  the  vendor's  refusal  to  convey  land  under  an  oral 
contract,  the  vendee  claimed  a  lien  thereon  for  the  part  of  the  pur- 
chase money  paid.  Held,  since  the  vendee  was  not  in  possession,  he 
had  no  lien.    Elliott  v.  Walker  et  al  (Ky.  1911)  140  S.  W.  51. 

To  the  fact  that  courts  of  equity  will  take  jurisdiction  to  decree 
specific  performance  of  contracts  for  the  sale  of  land,  is  attributable 
the  theory  that  the  vendor  holds  the  property  in  trust  for  the  vendee. 
This  theory,  coupled  with  the  vendee's  right  to  part  performance  if  the 
vendor  is  unable  fully  to  perform,  is  the  basis  of  the  vendee's  lien. 
Rose  V.  Watson  (1864)  10  H.  L.  C.  671;  Fry,  Specific  Performance, 
(4th  ed.)    §§   1479-1484;  1  Perry,  Trusts,  (5th  ed.)   §  231.     As  part 
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performance,  the  purchaser  may  either  obtain  a  conveyance  of  such 
land  as  the  vendor  has,  Hooper  v.  Smart  (1874)  L.  R.  18  Eq.  Cas. 
683;  Jones  v.  Evans  (1848)  17  L.  J.  [n.  s.]  469,  or  insist  that  it  he  held 
in  trust  for  him  until  the  purchase  price  is  repaid.  Westmacott  v.  Robins 
(1862)  4  De  G.  F.  &  J.  390;  Elterman  v.  Hyman  (1908)  192  N.  Y.  113. 
If,  on  the  contrary,  the  vendor  can  completely  perform,  but  the  vendee 
rescinds  the  contract,  or  if  the  contract  be  void  ah  initio,  to  give  the 
vendee  a  lien  would  be  to  enforce  a  non-existing  contract.  Davis  v. 
liosenzweig  Realty  Co.  (1908)  192  N.  Y.  128;  Bishop  v.  Martin 
(Conn.  1901)  65  S.  W.  807;  contra.  Cooper  v.  Merritt  (1875)  30  Ark. 
686;  see  also  Torrance  v.  Bolton  (1872)  L.  R.  14  Eq.  Cas.  124.  Never- 
theless, a  lien  is  occasionally  granted  in  these  cases  upon  reasons  of 
justice,  see  8  Columbia  Law  Review  571;  Whithread  Co.  v.  Watt 
L.  R.  [1902]  1  Ch.  835.  that  are  unconvincing,  for  the  vendee  seems 
entitled  to  no  higher  consideration  than  other  bona  fide  creditors  of  the 
vendor.  It  follows,  therefore,  that  since  parol  agreements  axe  void  by 
the  Statute  of  Frauds  in  the  jurisdiction  of  the  principal  case,  the 
plaintiff  was  entitled  to  no  lien.  Nor  could  he  rely  upon  the  doctrine 
that  a  court  of  equity  will  refuse  to  disturb  a  vendee  rightfully  in 
possession  until  he  is  reimbursed,  Pitcher  v.  Smith  (Tenn.  1858)  2 
Head  208,  since  he  had  never  obtained  possession. 

Vendor  and  Purchaser — Vendee  in  Possession — Tenancy  at  Will. — 
The  defendant,  after  entry  under  an  agreement  to  purchase  the  land, 
defaulted  in  the  payment  of  the  purchase  price.  In  a  suit  by  the  ven- 
dors to  cancel  the  contract,  which  gave  them  the  right  to  terminate 
it  in  this  event,  the  defendant  contended  that  he  should  have  been 
given  the  statutory  notice  required  to  terminate  tenancies  at  will. 
Held,  the  defendant  was  not  the  plaintiff's  tenant.  Arnold  el  al.  v. 
Eraser  (Mont.  1911)  117  Pac.  1064. 

While  the  relation  of  landlord  and  tenant  may  exist  between  vendor 
and  vendee,  it  can  do  so  only  as  the  result  of  a  contract,  express  or 
implied.  1  Tiffany,  Landlord  and  Tenant,  §  43.  But  in  the  ordinary 
case  of  a  vendee's  taking  possession  while  awaiting  conveyance,  there 
is  no  basis  in  fact  for  inferring  an  intention  to  create  a  tenancy 
during  the  continuance  of  the  contract.  Carpenter  v.  U.  S.  (1873)  17 
Wall.  489 ;  Redden  v.  Barker  (Del.  1844)  4  Harr.  179 ;  contra,  Gould  v. 
Thompson  (Mass,  1842)  4  Mete.  224,  and  the  purchaser  is  usually  but 
the  licensee  of  the  seller.  Wright  v.  Moore  (N.  Y.  1839)  21  Wend.  230. 
It  is  therefore  generally  recognized  that  the  vendee  is  not  liable  for 
his  use  and  occupation  during  that  period,  although  the  sale  eventually 
fails  of  consummation  by  his  default,  Vandenheuvel  v.  Storrs  (1819) 
3  Conn.  203;  Smith  v.  Stewart  (N.  Y.  1810)  6  Johns.  46,  or  that  of  the 
vendor.  Winterbottom  v.  Ingham  (1845)  7  Q.  B.  611.  Continued 
occupation  after  default,  however,  may  justify  the  implication  of  a 
tenancy  at  will  from  that  time.  Howard  v.  Shaiv  (1841)  8  M.  &  W. 
118.  This  inference  is  not  possible  in  the  principal  case,  since  the 
character  of  the  defendant's  permissive  possession  remained  unchanged 
until  the  plaintiffs  exercised  their  option  to  terminate  the  contract. 
Since  the  defendant  was  not  a  tenant  at  will  he  was  not  entitled  to 
the  statutory  notice  required  to  terminate  such  tenancies,  see  Powers 
v.  Ingraham  (N.  Y.  1848)  3  Barb.  576,  although  he  could  not  be 
treated  as  a  trespasser  until  his  license  to  occupy  the  land  had  been 
revoked  by  demand  for  possession.  Den  v.  Westbrooh  (1836)  15  N.  J. 
L.  371;  Twyman  v.  Hawley  (Va.  1874)  24  Gratt.  512. 
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Wills — Validity — Law  Governing. — The  testatrix  devised  her  prop- 
erty to  her  husband.  Held,  the  validity  of  the  devise  was  to  be 
determined  by  the  law  in  force  at  the  time  the  will  was  executed,  and 
not  by  that  existing  at  the  time  of  the  death  of  the  testatrix.  Harlan 
V.  Harlan  (Conn.  1911)  139  S.  W.  1063. 

At  common  law  a  devise  of  realty  was  regarded  as  a  present  dis- 
position, Bunker  v.  Cooke  (1708)  Rep.  Temp.  Holt  746,  analogous  to  a 
conveyance  to  uses,  Arthur  v.  Bockenham  (1708)  Rep.  Temp.  Holt 
750,  although  it  was  to  take  effect  only  after  death.  Hence  only  the 
realty  of  which  the  testator  was  seised  at  the  time  the  will  was 
executed,  could  be  devised,  however  clear  the  testator's  intention  to 
include  after  acquired  property  might  appear.  Ballard  v.  Carter 
(Mass.  1827)  5  Pick.  112.  But  a  bequest  of  personalty  was  con- 
sidered a  nullity  until  the  death  of  the  testator,  and  it  therefore  in- 
cluded propertv  acquired  after  the  execution  of  the  will.  In  the  Matter 
of  Elcock's  ^y{ll  (S.  C.  1826)  4  McCord  39;  Sutton  v.  Chenault  (1855) 
18  Ga.  1.  In  jurisdictions  where  the  common  law  obtains,  it  is  there- 
fore apparent  that  the  law  governing  devises  of  realty  will  be  that  of 
the  time  of  the  execution  of  the  will.  Statutes  providing  for  the 
disposition  of  after  acquired  realty  have  nevertheless  been  construed 
to  extend  to  wills  executed  before  their  enactment,  since  no  vested 
right  is  thereby  destroyed  and  since  effect  is  thus  given  to  the  testa- 
tor's intention,  Cushing  v.  Aylirtn  (Mass.  1846)  12  Met.  169;  contra. 
Mullock  V.  Souder  (Pa.  1843)  5  Watts  &  Serg.  198,  but  statutes  which 
would  invalidate  existing  wills  are  apparently  not  so  construed  under 
the  common  law.  Ashhurnham  v.  Bradshaw  (1740)  2  Atk.  37.  Where 
testamentary  gifts  of  realty  are  put  on  the  same  footing  as  bequests 
of  personalty,  the  law  controlling  devices  will  obviously  be  that  in  force 
at  the  testator's  death.  Accordingly,  in  such  a  jurisdiction  all 
statutes  enacted  after  the  execution  of  the  will,  regardless  of  their 
effect  upon  that  document,  will  generally  be  considered  in  determining 
its  validity.  Johnson  v.  Williams  (1890)  152  Mass.  414;  Lawrence  v. 
Hehhard  (N.  Y.  1850)  1  Bradf.  Sur.  252;  contra.  Lane's  Appeal 
(1889)  57  Conn.  182. 
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Criminal  Psychology.  By  Hans  Gross,  J.  U.  D.,  Professor  of 
Criminal  Law  at  the  University  of  Graz,  Austria ;  formerly  Magistrate 
of  the  Criminal  Court  at  Czernovitz,  Austria.  Translated  from  the 
German  by  Horace  M.  Kallen.  With  an  introduction  by  Joseph 
Jastrow,  and  a  bibliographical  appendix.  Boston:  Little,  Brown  & 
Co.     1911.     pp.  XX,  514. 

This  is  the  second  volume  of  the  Modern  Criminal  Science  Series, 
published  under  the  auspices  of  the  American  Institute  of  Criminal 
Law  and  Criminology.  This  book  does  not  deal  with  the  psychology 
of  persons  committing  or  about  to  commit  crimes,  as  the  title  might 
indicate,  but  with  the  mental  processes  of  those  who  are  involved  in 
the  judicial  investigation  of  crime  and  the  trial  of  the  accused,  viz: 
judge,  jury,  and  witness.  Professor  Jastrow  says  in  his  introduction: 
"What  Professor  Gross  presents  in  this  volume  is  nothing  less  than 
an  applied  psychology  of  the  judicial  processes, — a  critical  survey  of  the 
procedure  incident  to  the  administration  of  justice."  The  scope  of 
the  book  is  further  shown  by  the  titles  of  the  two  parts  into  which 
it  is  divided :  (I)  The  Subjective  Conditions  of  Evidence  (The  Mental 
Activities  of  the  Judge),  (II)  Objective  Conditions  of  Criminal  In- 
vestigation (The  Mental  Activity  of  the  Examinee).  These  titles 
also  indicate  that  the  author  is  basing  his  discussion  on  the  German 
criminal  procedure,  which  is  inquisitorial  in  character.  According 
to  this  practice  all  witnesses  in  the  preliminary  investigation  and  at 
the  jury  trial  are  examined  by  a  judge  who  is  bound  by  no  "rules  of 
exclusion."  Certain  characteristics  of  the  German  practice  may  be 
noted  from  the  following  extracts. 

"The  greatest  mistake,  and  unfortunately,  the  commonest,  com- 
mitted by  the  judge,  is  his  failure  to  discuss  with  the  prisoner  his 
more  or  less  necessary  earlier  life"  (55). 

"Nowadays,  more  than  ever,  it  is  for  the  judge  to  test  all  evidence 
psychologically  *  *  *  before  he  permits  the  material  brought 
together  in  a  few  hours  to  pass  into  the  jury's  hands"  (106). 

"The  criminalist  has  as  presiding  officer  not  only  to  provide  the 
truth  which  convinces;  it  is  his  business  as  state  official  to  convince 
the  defendant  of  the  correctness  of  the  arguments  adduced,  the 
witness  of  his  duty  to  tell  the  truth"  (161). 

"When  it  is  necessary  to  determine  whether  the  witness  deposes 
correctly  concerning  the  direction  of  sound,  it  is  best  to  get  the  official 
physician  to  find  out  whether  he  hears  with  both  ears,  and  equally  well 
with  both"  (210). 

In  part  I  of  the  book  the  author  treats  of  the  "conditions  of  taking 
evidence"  (title  A).  He  first  says  that  the  examining  judge  must  do 
more  than  simply  ask  questions  and  let  the  witness  answer  them  as 
he  chooses;  the  judge  should  determine  the  "funded  thought"  of  the 
witness,  i.  e.  the  extent  of  his  knowledge  and  experience,  and  then 
should  educate  him  so  that  he  will  not  only  want  to  tell  the  truth, 
but  that  he  will  be  able  to  do  so.  Following  this  is  a  section  on  the 
motives  that  influence  persons  in  their  actions,  the  conclusion  being 
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that  "egoism,  laziness,  and  conceit  are  the  only  human  notions  on 
which  we  may  unconditionally  rely."  Under  the  title  of  "phenomen- 
ology" the  statement  of  Helmholtz  that  "every  state  of  consciousness 
has  its  physical  correlate"  is  used  as  the  basis  for  a  discussion  of  the 
outward  expression  of  mental  states  and  the  significance  thereof  in 
criminal  trials. 

Title  B  under  part  I  deals  with  the  "making  of  inferences."  Here 
are  considered  proof,  causation,  scepticism,  the  empirical  method  in 
the  study  of  cases,  analogy,  probability,  chance,  persuasion  and  ex- 
planation, inference  and  judgment,  mistaken  inferences,  and  statistics 
of  the  moral  situation.  The  reasoning  is  based  on  the  statement  of 
Meinong  that  "all  inference  with  regard  to  facts  appears  to  depend 
upon  the  relation  of  cause  and  effect,"  and  the  proposition  of  Hume 
that  knowledge  of  the  relation  between  cause  and  effect  cannot  be 
determined  by  a  priori  reasoning,  but  depends  wholly  upon  experience. 
Accordingly  it  is  contended  that  all  inferences  must  be  tested  by  de- 
termining the  experience  of  the  person  making  them. 

The  subject-matter  of  part  II  is  the  psychology  of  the  examinee. 
The  author  first  discusses  the  general  conditions  of  sense  perception, 
and  then  taking  as  his  major  premise  the  proposition  that  witnesses 
do  not  recite  mere  facts,  but  that  judgement  and  inference  enter  into 
all  their  statements,  he  analyzes  the  effects  of  the  imagination,  the 
intellectual  processes,  the  association  of  ideas,  recollection  and  memory, 
the  will  and  emotion,  upon  what  has  been  perceived.  He  then  distin- 
guishes the  physical  and  mental  characteristics  of  different  classes  of 
persons,  particularly  women  and  children,  and  points  out  the  influ- 
ence of  nature  and  nurture.  "Isolated  influences"  such  as  habit,  hered- 
ity, etc.  and  mistakes  of  the  senses  and  of  the  understanding  are  then 
treated.  Finally  the  effects  of  sleep,  intoxication,  and  suggestion  are 
noted. 

The  usual  method  of  the  author  is  to  discuss  general  psychological 
facts  and  theories,  regarding  which  he  exhibits  an  extensive  knowl- 
edge, and  then  to  apply  these,  where  possible,  to  the  judicial  examina- 
tion of  witnesses.  For  this  latter  process  his  experience  as  an  examin- 
ing magistrate  has  well  fitted  him.  In  considering  the  application  of 
the  author's  conclusion  to  our  criminal  practice  it  is  necessary  to 
distinguish  between  proceedings  before  a  committing  magistrate  and 
the  jury  trial.  The  magistrate  has  greater  freedom  to  analyze  by  his 
questions  the  mental  attitude  of  the  witness,  than  does  counsel  who 
is  examining  the  witness  before  the  jury.  Though  many  of  the  con- 
clusions will  not  fit  our  practice,  yet  the  discussion  of  the  various 
psychological  processes  involved  in  the  examination  of  witnesses  will 
be  found  advantageous  and  very  interesting  to  ony  one  concerned 
in  the  trial  of  criminal  cases,  especially  prosecuting  attorneys,  who 
both  investigate  and  examine. 

"With  the  exception  of  a  few  paragraphs  the  book  is  very  readable. 
The  author  has  an  informal  style  which  the  translator  has  repro- 
duced in  idiomatic  English.  There  is  one  mechanical  defect  in  the 
book.  The  typography  of  the  titles  of  the  different  groups  of  sub- 
divisions is  not  sufficiently  varied  to  indicate  the  context.  The  reader 
is  compelled  to  have  frequent  recourse  to  the  table  of  contents  in  order 
to  determine  what  relation  the  material  of  a  particular  section  bears 
to  the  general  subject.  This  is  a  fault  not  found  in  the  German 
edition. 

E.  R.  K. 
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Ethical  Obligations  of  the  Lawyer.  By  Gleason  L.  Archer. 
Boston:  Little,  Brown  &  Co.    1910.    pp.  367. 

This  is  a  useful  compilation  of  precepts  and  suggestions  for  the 
young  lawyer.  But  its  title  is  misleading.  The  book  is  in  fact  a 
medley  of  maxims  of  wordly  wisdom  of  the  "Poor  Richard"  sort, 
ethical  principles  of  general  application  and  the  conventional  rules  of 
professional  conduct  which  are  peculiar  to  the  bar.  There  can  be  no 
serious  objection  to  the  inclusion  of  all  these  matters,  however  diverse, 
in  a  single  volume,  but  the  arrangement  and  form  of  statement  produce 
some  curious  results.  Thus  the  maxim  that  "a  lawyer  should  main- 
tain a  neat  and  well-groomed  appearance"  appears  in  juxtaposition 
with  "the  duty  not  to  disclose  confidential  communications"  of  the 
client;  while  injunctions  "to  make  the  office  attractive  to  prospective 
clients"  by  leaving  "the  office-door  ajar  or  part-way  open  so  that  a 
portion  of  the  office  interior  can  be  seen,"  to  avoid  filling  the  office 
with  "the  stifling  fumes  of  tobacco  smoke"  especially  with  "the 
villianous  (stc)  aftermath  of  cigarette  smoking"  and  to  avoid  appear- 
ing in  shirt-sleeves  unless  the  weather  is  so  intolerably  hot  as  to 
furnish  a  valid  excuse,  all  masquerade  as  ethical  obligations  of  the 
lawyer.  So  does  the  more  doubtful  advice  to  fake  an  imposing  law 
library  by  filling  the  shelves  with  legislative  reports  and  other  useless 
material.  "Law  books  are  all  alike  to  the  ordinary  client,"  says  the 
wordly-minded  author.  The  duty  to  refrain  from  bullying  the  ad- 
versary is  put  on  the  high  ethical  ground  that  such  conduct  is  calcu- 
latecl  to  "arouse  sympathy  for  him  and  thus  result  in  injury  to  one's 
client."  In  negotiating  for  a  settlement  it  is  the  lawyer's  "duty"  to 
demand  in  behalf  of  his  client  a  larger  sum  than  the  actual  damage 
sustained.  The  amount  asked  should  be  "sufficiently  high  to  allow 
some  flexibility  to  the  negotiations."  From  all  of  which  it  will  be  seen 
that  our  author's  notions  of  ethics  also  have  a  convenient  flexibility 
and  that  his  counsels  are  not  always  counsels  of  perfection. 

There  is  much  that  is  good  and  worthy  of  observation  in  the 
book.  The  commonly  recognized  obligations  of  the  lawyer  to  his 
client,  to  the  court,  and  to  the  State  are,  for  the  most  part,  set  forth 
clearly  and  with  adequate  emphasis.  Notwithstanding  the  aberrations 
mentioned  above  and  its  occasional  trivial  character,  the  work  does 
for  the  most  part  enjoin  a  decent  if  not  a  very  exalted  standard  of 
professional  conduct.  But  these  virtues  are  cancelled  and  the  entire 
book  is  vitiated  by  the  author's  specious,  immoral,  and  dangerous  plea 
for  a  double  standard  of  duty,  one  for  rich  and  the  other  for  poor 
clients.  He  regards  as  unquestionable  the  right  of  a  wealthy  client 
to  command  unusual  diligence  on  the  part  of  his  lawyer,  if  he  is 
willing  to  pay  the  price,  etc.,  and  he  sustains  his  plea  by  the  ingenious 
argument  that  "the  lawyers  of  the  land  have  a  distinct  mission  of 
public  usefulness  in  protecting  the  rights  of  wealthy  clients."  (p.  195). 
We  had  supposed  that  justice,  not  the  protection  of  wealth,  was  the 
chief  concern  of  the  courts  and  their  officers,  and  that  the  lawyer,  like 
his  mistress,  the  law,  could  be  no  respecter  of  persons,  and  owed  the 
same  duty  to  all  who  entrusted  their  lives,  their  fortunes,  or  their 
sacred  honor  to  his  keeping. 

Q.  W.  K, 
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Hand  Book  on  the  Law  of  Partnership.  By  Eugene  Allen  Gn.- 
MORE.  St.  Paul,  Minn.:  West  Publishing  Company.  1911.  pp. 
xii,  721. 

The  author  is  to  be  congratulated  upon  the  improvement  which  he 
has  made  in  George  on  Partnership — an  improvement  so  great  as  to 
warrant  the  substitution  of  his  own  name  for  that  of  the  previous 
editor.  The  book  would  have  been  far  better,  we  believe,  if  Professor 
Gilmore  had  never  been  called  upon  to  revamp  George,  but  had  planned 
and  executed  a  treatise  of  his  own  on  Partnership.  In  many  parts 
of  the  work,  where  he  has  cut  loose  entirely  from  his  predecessor,  he 
displays  a  thorough  knowledge  of  his  subject  and  his  discussion  of 
authorities  is  excellent. 

The  traces  of  Mr.  George's  influence  are  especially  noticeable  in 
the  early  part  of  the  volume.  For  example,  the  term  "Partnership 
by  Estoppel"  is  continued.  It  is  not  strange  that  Mr.  George  made 
this  the  topic  of  a  separate  section,  for  he  followed  the  fifth  edition  of 
Lindley  very  closely,  and  Lindley  used  the  title  Quasi  Partnerships 
for  one  of  his  sections.  However,  he  seems  not  to  have  observed  Lord 
Lindley's  remark  (5th  ed.,  p.  9)  that  quasi  partnerships  "are  not  in 
fact  partnerships  at  all,  and  should  never  be  so  styled";  and  the 
present  edition  has  ignored  the  fact  that  the  seventh  edition  of  Lindley 
discards  the  term  "quasi  partnerships"  altogether.  Neither  it,  nor  the 
term  "Partnership  by  Estoppel,"  serves  any  purpose  but  that  of  con- 
fusing lawyers  and  judges,  now  that  the  doctrine  of  Waugh  v.  Carver 
(2  H.  Bl.  235)  is  exploded  and  the  true  test  of  a  partnership  is  con- 
ceded to  be  that  of  intention. 

Another  topic  brought  over  from  George  is  that  of  "Sub-Partner- 
ships." The  black-letter  heading  shows  no  change  in  substance,  and 
but  one  trifling  alteration  in  language.  The  text  has  been  abbreviated 
and  no  longer  consists  of  a  verbatim  copy  of  section  three  of  chapter 
one  of  book  one  of  the  fifth  edition  of  Lindley  on  Partnership,  as  it 
does  in  George.  That  the  section  ought  not  be  have  been  retained 
seems  to  be  admitted  by  Professor  Gilmore,  who  says  that  a  sub- 
partner  "is  not  a  partner,  accurately  si)eaking,  nor  is  he  tmder  a  part- 
nership liability.  The  term  'sub-partnership'  is  misleading"  (p.  75). 
It  certainly  is  misleading.  Not  only  is  the  so-called  sub-partner  not 
a  member  of  the  main  partnership,  but  he  is  not  a  partner  of  any- 
body. He  and  the  partner  whose  interest  in  the  firm's  profits  he  is 
to  share  are  not  carrying  on  a  business  with  a  view  to  profit.  He  is 
simply  a  creditor  of  that  partner  with  a  special  claim  on  a  particular 
j)ortion  of  such  partner's  separate  property.  {Ex  parte  Dodgson,  In  re 
Kendall  [1830]  Mont.  &  McAr.  445.  The  so  called  sub-partner  was 
allowed  to  prove  his  claim  against  the  debtor  partner's  separate  estate.) 

Chapters  YIII  and  IX  are  reproduced  with  but  slight  changes 
from  chapters  VII  and  Vlii  of  Mr.  Greorge's  book  and  are  a  repetition 
to  some  extent  of  other  portions  of  the  work. 

We  have  noted  a  few  cases  of  defective  proofreading,  which  can 
be  corrected  easily.  On  page  18,  the  word  "soimd"  in  the  sentence 
"The  courts  felt  that  the  test  was  economically  sound,"  should  be 
"unsound."  In  note  48  on  page  28,  "Benid's  Case,"  should  be  "Baird'a 
Case";  and  on  page  53,  the  word  "found"  should  be  "formed." 
Whether  the  confusion  in  note  6  on  page  307  is  due  to  a  mistake  in 
proof-reading  or  to  the  author's  attempt  to  adapt  to  his  use  a  portion 
of  Mr,  George's  text  is  not  clear.     Certainly  the  earlier  part  of  the 
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sentence  in  that  note  appears  inconsistent  with  the  later  part;  and  the 
leading  authority  cited  in  the  note  {Yorkshire  Banking  Co.  v.  Beatson 
[1880]  5  C.  P.  D.  109,  49  L.  J.  C.  P.  380)  is  directly  opposed  to  the 
statement  in  the  earlier  part  of  the  sentence. 

Notwithstanding  the  defects  which  we  have  noted — defects  due  to 
the  limitations  put  upon  the  author,  we  believe,  rather  than  to  the 
author  himself — the  book  is  a  most  useful  compilation  of  existing 
authorities  and  contains  full  citations  of  late  judicial  decisions.  The 
author  is  quite  at  home  with  his  subject;  and,  we  are  convinced,  if 
he  had  been  given  a  free  hand  as  well  as  full  opportunity  in  the  pro- 
duction of  this  book,  it  would  have  been  altogether  admirable. 

F.  M.  B. 

The  Law  of  the  Air.  By  Harold  D.  Hazeltine,  LL.D.,  Fellow  and 
Law  Lecturer  of  Emmanuel  College,  &c.  London:  University  of 
London  Press.    1911.    pp.  152. 

This  book  is  a  careful  study  of  a  subject  of  daily  increasing  im- 
portance. 

The  author  discusses  at  length  the  various  theories  as  to  the 
dominion  of  the  air  space  above  the  earth,  sharply  and  properly 
distinguishing  air-space  from  air  (p.  11).  The  futility  of  M.  Fau- 
chille's  position  that  there  is  a  certain  space,  above  which  the  cir- 
culation of  air  ships  is  of  right  free,  he  deems  to  be  plain  from  the 
very  admissions  of  its  originator,  (p.  21).  Ten  years  ago,  when  it  was 
first  taken,  M.  Fauchille  thought  the  mean  height  of  this  space  should 
be  fifteen  hundred  metres.  This  was  partly  to  prevent  its  use  for 
surreptitious  photography.  Now  he  finds  that  the  photographic  art 
has  been  advanced  so  far  that  views  can  be  taken  at  a  greater  height, 
and  on  the  other  hand  that  the  art  of  aerial  locomotion  has  been  so 
advanced  as  to  show  that  the  natural  level  of  voyages  by  dirigible 
air-ships  of  every  kind  is  within  about  five  hundred  metres  above  the 
earth. 

The  "cannon-shot"  limit  Mr.  Hazeltine  rejects,  as  Krupp  guns  are 
said  to  have  a  vertical  range  of  eleven  thousand  five  hundred  metres. 
He  stands  for  the  doctrine  of  full  political  dominion  of  all  air  spaces 
by  the  subjacent  State  (p.  29),  except  so  far  as  international  con- 
ventions may  modify  the  rule  (pp.  31,  143).  This  is  in  line  with  the 
provisions  of  the  Berlin  International  Convention  of  1906  as  to  wire- 
less telegraphy,  and  of  that  at  Paris  in  1911,  on  the  Regulation  of 
Aerial  Navigation  (p.  131).  He  points  out  the  new  complications 
which  would  arise  in  international  law  if  every  country  had  not  only 
lateral  frontiers,  but  upper  horizontal  or  vertical  frontiers  (p.  133). 

In  considering  the  rights  of  private  landowners,  under  English 
law,  Mr.  Hazeltine  observes  that  (p.  58)  the  theory  of  a  limited  owner- 
ship of  air  space  is  strengthened  by  the  admitted  English  doctrine 
that  one  man  may  own  an  upper  stratum  of  certain  land,  and  an- 
other a  lower  stratum,  whereas  in  Roman  law  no  such  horizontal  divi- 
sion of  dominium  was  permitted,  and  therefore  civilians  may  naturally 
contend  for  the  rule  of  "Cujus  est  solum,  ejus  est  usque  ad  coelum." 
It  may  be  doubted  whether  his  statement  as  to  the  Roman  law  of 
landed  proprietors  is  true,  except  possibly  in  a  very  technical  sense. 
Praedial,  superficial  servitudes  in  Roman  law  often  gave  a  real 
dominion  over  the  servient  tenement,  shown  in  the  erection  and  use  of 
permanent  structures.    Thus  one  man  might  own  a  house  and  another 
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a  right  to  thrust  beams  into  the  former's  wall  and  build  a  covered 
gallery  upon  them,  with  columns  on  one  side  erected  on  that  wall. 
(Digest,  Vin,  5,  Si  servitus  vindicetur,  6,  1.)  The  urban  servitude 
Tprojiciendi,  also,  was  nothing  but  the  right  to  build  over  your  neigh- 
bor's land. 

Nor  is  the  rule  of  "Cujus  est  solum,  etc.",  to  be  found  in  Roman 
law  at  all,  except  under  great  limitations.  Thus  if  a  man  could 
lawfully  build  higher  than  his  neighbors,  ("tn  infinito")  he  could  not 
build  so  high  as  to  cause  them  unreasonable  inconvenience.  Digest, 
Vni,  2,  de  ServUutihus,  etc.,  24. 

Mr.  Hazeltine  discusses  the  English  law  largely  from  the  standpoint 
of  pleading  at  common  law.  Would  trespass  quare  clausum  fregit, 
he  asks,  lie  against  an  air-ship  sailing  over  my  house,  or  an  action  on 
the  case,  or  no  action  at  all?  In  Clifton  v.  Bury,  4  Times  L.  R.  8,  it 
was  held  that  trespass  could  not  be  maintained  for  discharging  a 
bullet  over  the  plaintiff's  land  (pp.  63-83). 

He  gives  his  adhesion  to  the  rule,  (made  law  in  Connecticut  in 
June,  1911,^)  that  an  aeronaut  is  liable  absolutely  for  any  injury  to 
person  or  property  done  by  his  air-ship,  although  he  may  have  used 
all  possible  care  in  navigating  it  (p.  84). 

Mr.  Hazeltine  is  in  error  in  supposing  that  a  draft  bill  for  an  Act 
of  Congress  to  regulate  foreign  and  inter-state  commerce  has  been 
prepared  by  the  American  Bar  Association.  One  was  submitted  for 
consideration  by  one  of  its  members,  but  the  Committee  on  Juris- 
prudence and  Law  Reform  reported  upon  it  adversely,  mainly  on  the 
ground  that  such  legislation  was  at  present  premature. 

The  principal  regulations  are  given  which  were  recently  adopted 
for  the  German  Empire  (p.  128).  Aeronauts  must  be  licensed  by 
the  German  Airship  League.  This  is  the  practical  equivalent  of  the 
Connecticut  statute  by  which  the  Secretary  of  the  State  grants  them 
on  examination  by  himself  or  others  to  his  satisfaction,  or,  without 
examination,  to  any  one  "holding  a  license  from  any  association  of 
individuals  or  societies  formed  for  the  purpose  of  promoting  the 
science  of  aeronautics  or  aviation,  if  the  standing  and  character  of 
such  association  is  such  that  the  secretary  is  satisfied  that  such  license 
has  been  issued  after  due  examination  and  deliberation." 

Mr.  Hazeltine  has  produced  a  readable  book,  well  considered  and 
clearly  expressed. 

S.  E.  B. 
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RESTRAINTS  ON  TRADE. 

Part  I. 

The  proper  regulation  of  trade  is  one  of  the  most  important 
questions  of  the  day.  There  are  two  points  of  view,  that  of  the 
statesman  whose  task  is  to  ascertain  the  regulations  of  trade  which 
should  be  imposed  by  the  legislature,  the  other  that  of  the  lawyer 
who  must  know,  irrespective  of  what  restraints  ought  or  ought  not 
to  be  imposed,  what  the  law  is  with  respect  to  the  restraints  actu- 
ally existing.  The  statesman,  however,  cannot  act  intelligently 
until  he  knows  what  the  law  is.  The  investigation  of  the  lawyer 
should  therefore  be  useful  to  both.  One  difficulty  is,  that  no  one 
has  heretofore  taken  the  trouble  to  sufficiently  analyze  the  subject 
and  distinguish  the  various  principles  of  law  which  are  to  be  ap- 
plied. It  is  proposed  to  undertake  that  task  in  this  article.  We 
shall  first  define  trade  and  such  of  its  accompanying  features  as 
are  relevant  to  our  discussion.  This  will  be  a  description  of  the 
fundamental  facts.  We  shall  then  point  out  the  various  restraints 
on  trade,  show  how  they  may  be  imposed,  and  then  so  far  as  possi- 
ble ascertain  which  of  them  are  invalid  and  the  reasons  for  such 
invalidity. 

Trade. 

Trade,  when  used  in  a  specific  sense,  as  a  trade  or  act  of  trade, 
may  be  defined  as  a  transaction  involving  an  exchange  between 
two  or  more  persons,  generally  a  sale  on  the  one  side  and  a  pur- 
chase on  the  other,  of  some  particular  thing.^  The  total  number 
of  such  transactions  with  respect  to  any  commodity  constitutes 
the  trade  in  that  particular  article,  and  all  these  various  trades 
taken  together  compose  the  total  trade  generally  referred  to  as 

^See  article  by  Prof.  Langdell,  16  Harv.  L.  Rev.  539,  544. 
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the  commerce  of  the  country.  All  cases  of  trade,  however  compli- 
cated they  may  appear  at  first  sight,  may  be  reduced,  at  least  for 
the  purposes  of  this  discussion,  to  the  terms  of  a  sale,  and  the  two 
factors  involved  are  the  buyer  and  the  seller.^ 

In  every  sale  and  in  the  case  of  either  the  buyer  or  the  seller, 
there  are  several  factors  involved,  the  chief  of  which  are  ( i )  per- 
son, (2)  place,  (3)  time,  (4)  price,  (5)  thing  sold.  Absolute 
freedom  of  trade  exists,  when  each  buyer  and  seller  is  entirely 
unrestrained  in  his  individual  action  as  to  each  of  the  ele- 
ments of  the  purchase  or  sale  we  have  just  pointed  out.  Now, 
the  freedom  of  every  individual  to  contract  and  deal  as  he  pleases, 
without  injury,  however,  to  the  community,  has  long  been  pro- 
tected by  the  common  law,  which  in  that  respect  gives  expression 
to  the  prevailing  opinion  in  favor  of  individualism  which  has  here- 
tofore obtained  in  England  and  in  this  country.^  As  applied  to 
the  particular  matter  under  discussion,  this  principle  requires  that 
each  buyer  and  seller  must  have  freedom  to  buy  and  sell  when  and 
where,  how,  at  what  price,  and  with  whom  he  pleases,  restricted 
only  (a)  by  like  rights  in  other  parties  who  may  also  happen  to 
be  buying  and  selling  at  the  same  time,  and  (b)  by  the  rights  of 
the  community  at  large.  The  operation  of  this  principle  favoring 
freedom  of  trade  results  in  the  existence  of  the  circumstances 
which  present  an  opportunity  for  competition,  to  the  definition  of 
which  we  shall  next  turn  our  attention.* 

*Thus,  a  doctor  or  a  lawyer  sells  his  professional  services  just  as  a 
workman  does  his  labor.  A  railroad  company  sells  its  transportation 
facilities  in  the  same  sense  that  a  merchant  does  his  goods.  A  manufac- 
turer sells  his  manufactured  product,  but  he  is  not  engaged  in  trade  when 
he  is  manufacturing.  He  is  a  seller  as  to  disposing  of  his  product,  a  buyer 
as  to  his  labor,  machinery  and  raw  materials,  and  neither  as  to  the  process 
of  manufacture.  Failure  to  appreciate  this  distinction  was  probably  at 
the  bottom  of  the  misconception  upon  which  the  Supreme  Court  of  the 
United  States  is  now  generally  regarded  as  having  proceeded  in  the  Knight 
Case  (1894)   156  U.  S.  i. 

'"You  have  this  paramount  public  policy  to  consider,  *  ♦  *  that  you 
are  not  lightly  to  interfere  with  this  freedom  of  contract."  Sir  G.  Jessel 
in  Printing  Co.  v.  Sampson  (1875)  L.  R.  19  Eq.  462,  465.  See  also  Lord 
Watson  in  Nordenfelt  v.  Maxim  etc.  Co.,  L.  R.  [1894]  A.  C.  535,  552; 
Pollock,  Contracts  (3rd  Am.  ed.  1906)  472;  Sir  W.  James,  V.  C,  in 
Leather  Co.  v.  Lorsont   (1869)  L.  R.  9  Eq.  345.  354- 

*The  law  has  no  concern  with  the  principle  of  supply  and  demand, 
which  is  simply  a  theorem  deduced  by  certain  writers  on  political  economy 
from  the  conditions  existing  when  the  buyer  and  seller  are  free  to  trade, 
and  governs  the  price  only.  With  the  question  of  price  the  law  also  has 
generally  no  concern;  Grosscup,  J.,  in  U.  S.  v.  Swift  (1903)  122  Fed. 
529,  534;  C.  P.  Rowland,  10  Columbia  Law  Review  96;  Peckham,  J.,  in 
Addyston  Pipe  &  Steel  Co.  v.  U.  S.  (1899)  i75.U.  S.  211,  245,  says  that 
an  increase  in  price  is  a  restraint  of  trade.     This  is  true,  but  it  is  not  a 
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Competition. 

To  compete  involves  the  idea  of  measuring  oneself  against  an- 
other in  an  attempt  to  excel,  which  may  be  (i)  in  performing  a 
certain  act  better  than  the  other  person,  (2)  in  doing  something  to 
the  exclusion  of  the  other  party,  the  doing  of  which  was  sought  by 
both.'  The  second  kind  of  competition  appears  in  trade,  and  con- 
sists in  endeavoring  to  make  one  or  a  number  of  sales  or  pur- 
chases which  other  parties  are  also  endeavoring  to  make.  There 
is,  therefore,  the  idea  of  two  or  more  persons  and  of  a  similarity 
of  pursuits,  consequently  no  man  can  compete  against  himself  and 
there  can  be  no  competition  between  a  buyer  and  a  seller.'  The 
competition  which  exists  in  trade  will  be  between  the  buyers 
trying  to  buy  and  between  the  sellers  trying  to  sell.  The 
intensity  of  the  competition  will  be  determined  by  (i)  the 
necessity  of  excelling,  (2)  the  strength  of  the  desire  to  trade, 
both  of  which  may  be  modified  by  circumstances  such  as 
custom,  agreement,  etc.,  among  the  competitors.  Competition 
may  manifest  itself  in  many  different  forms  and  be  directed 
to  any  or  all  of  the  elements  of  a  sale  to  which  we  have 
referred,  and  as  the  result  of  successful  competition  is,  to 
that  extent,  injurious  to  the  unsuccessful  competitor,  acts  of 
competition  necessarily  injure  a  rival's  business.  An  individual 
has  a  right  to  engage  in  business,  and  the  right  of  the  competitor 
to  interfere  with  that  business  is  protected  by  law  to  a  certain  ex- 
tent, although  the  carrying  out  of  the  competition  involves  what 
may  seem  technically  to  be  a  tort."  The  law  has  consequently 
found  it  necessary  to  restrain  the  acts  of  competition  and  lay  down 
limits  to  the  lawful  interference  with  a  rival's  business.    The  cases 

restraint  with  which  the  common  law  had  any  concern.  High  prices  are 
unquestionably  the  chief  cause  of  the  agitation  against  monopolies  and 
restraints  on  trade.  A  monopoly  may,  however,  bring  about  a  decline  in 
prices,  and  high  prices  may  result  when  there  is  no  monopoly  or  from 
causes  other  than  the  monopoly  itself.  Indeed,  many  monopolies  have 
sought  to  evade  the  pressure  of  the  law  by  the  plea  that  they  have  lowered 
prices. 

'The  following  definition  from  the  Century  Dictionary  is  ofltered  by 
Mr.  Cooke,  Cooke,  Combinations  (2nd  ed.  1909)  202,  "The  act  of  seeking 
or  endeavoring  to  gain  what  another  is  endeavoring  to  gain  at  the  same 
time;  common  contest  or  striving  for  the  same  object." 

*Mr.  Wyman,  however,  Control  of  the  Market  (1911)  90,  cites  the  case 
of  a  blacklist  by  a  number  of  railroad  companies.  Hundley  f.  R.  R.  Co. 
(Ky.)  45  S.  W.  439.  as  a  case  of  unfair  competition.  It  is  apprehended, 
however,  that  it  is  a  case  of  a  combination  among  purchasers  of  labor 
against  the  sellers  of  labor. 

'See  article  Competition  and  the  Law,  Bruce  Wyman,  15  Harv.  L.  Rev. 
427-445;  Control  of  the  Market,  by  the  same  author,  (1911)  Chapters  2-5; 
see  particularly  pp.  52,  53. 
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dealing  with  this  subject  are  grouped  in  the  law  under  the  heading 
of  unfair  competition,  and  under  them  a  line  may  be  more  or  less 
clearly  drawn  between  the  acts  which  may  be  done  in  competition 
and  those  which  may  not.  Competition,  therefore,  is  in  itself  a 
restraint  of  the  trade  of  the  party  competed  against. 

This  aspect  of  competition  will  be  referred  to  again  when  we 
enumerate  restraints  on  trade.  It  suffices  for  the  present  to  say 
that  certain  things  may  be  lawfully  done  by  one  man  in  competing 
with  another,  and  that  certain  other  things  are  unlawful. 

It  has  been  generally  supposed  that  competition  increases  the 
volume  and  number  of  the  transactions  in  a  given  trade,  and  that 
it  stimulates  production,*  although  the  contrary  has  been  fre- 
quently maintained. 

It  is  important,  therefore,  to  determine  what  the  bearing  of  the 
subject  of  competition  is  on  the  matter  under  discussion.  Compe- 
tition between  a  number  of  sellers  operates  to  the  advantage  of 
the  buyers  of  the  article  in  question,  because  the  latter  are  thereby 
enabled  to  exercise  the  greatest  possible  freedom  of  buying  and  in- 
cidentally buy  at  the  lowest  price,'*  and  competition  among  the 
buyers  operates  in  like  manner  to  the  advantage  of  the  sellers. 
This  is  the  aspect  of  competition  which  has  attracted  the  most 
attention  in  the  law ;  there  is,  however,  another  side  to  the  picture. 
Competition  among  the  buyers  and  sellers  operates  more  or  less 
injuriously  upon  the  business  of  the  competing  parties,  but  the 
question  whether  competition,  among  the  sellers,  is  fair  or  unfair 
for  instance,  is  no  concern  to  the  buyers.  Just,  however,  as 
absence  of  competition  is  thought  to  be  injurious,  so  excess  of 
competition  (what  is  sometimes  termed  ruinous  competition)  may 
exterminate  competitors  and  leave  the  community  with  one  person 
to  buy  from  or  sell  to,  as  the  case  may  be,  and  the  situation  will 

*Harlan,  J.,  in  Northern  Securities  Co.  v.  U.  S.  (1904)  193  U.  S.  197,  331, 
said,  "That  the  natural  efifect  of  competition  is  to  increase  commerce,  and  an 
agreement  whose  direct  efifect  is  to  prevent  this  play  of  competition  re- 
strains instead  of  promotes  trade  and  commerce."  The  learned  Judge  says, 
on  p.  22)7^  "Whether  the  free  operation  of  the  normal  lines  of  competition 
is  a  wise  and  wholesome  rule  for  trade  and  commerce  is  an  economic 
question  which  this  court  need  not  consider  or  determine,"  yet  he  had,  on 
p.  331,  said  that  the  efifect  of  competition  is  to  increase  trade.  For  a  col- 
lection of  expressions  in  the  reports  in  favor  of  competition  and  con- 
demning interference  with  competition,  see  opinion  of  Pryor,  J.,  in  De  Witt 
Cloth  Co.  V.  N.  J.  Cloth  Co.  (1891)  14  N.  Y.  Supp.  277,  278.  On  the  other 
hand,  Wilde,  J.,  in  Palmer  et  al.  v.  Stebbins  (Mass.  1825)  3  Pick.  188,  192, 
thinks  that  competition  in  this  country  should  not  be  unduly  encouraged. 
See  also  collection  of  judicial  expressions  in  Patterson,  Contracts  in  Re- 
straint of  Trade  (1891)  39  et  seq. 

*The  elements  involved  are,  as  we  have  already  pointed  out,  freedom 
as  to  person,  place,  thing,  time  and  price. 
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be  the  same  as  if  there  was  no  competition  at  all.^°  Competition, 
therefore,  is  beneficial  to  a  certain  extent,  always  more  or  less  in- 
jurious to  the  party  competed  against,  and,  when  carried  to  excess, 
producing  the  same  state  of  affairs  as  the  absence  of  competition. 
The  idea  of  competition  and  trade,  it  will  therefore  be  observed,  lie 
very  close  together.  They  are  not,  however,  the  same,  as  will  suffi- 
ciently appear  upon  a  careful  consideration  of  the  foregoing  anal- 
ysis. It  is  believed  that  it  is  more  accurate  to  say  that  competition 
is  one  of  the  accompanying  features  of  trade,  but  not  necessarily 
so,  as  it  is  clear  trade  may  be  conducted  without  competition. 
Competition  may  be  the  indirect  result  of  freedom  of  trade  but 
not  necessarily  so,  as  a  trader  may  compete  or  not,  according  to 
his  own  volition  in  the  matter.  The  law  does  not  compel  an 
individual  to  compete. 

The  Market. 
The  buying  and  selling  constitute  the  market,  that  is,  the 
contact  between  the  buyer  and  the  seller.  The  more  persons  there 
are  selling,  the  better  is  the  buying,  and  vice  versa.  A  large  num- 
ber of  transactions  make  an  active  or  broad  market,  and  a  small 
number  of  transactions  make  a  narrow  or  dull  market.  Control 
of  the  market  may  arise  in  several  ways :  ( i )  where  a  third  person 
other  than  the  buyers  or  sellers  has  for  some  reason  the  right  or 
power  to  regulate  or  control  the  buying  and  selling;  (2)  where  all 
of  the  buying  or  selling  is  in  the  hands  of  one  person  or  a  combi- 
nation; (3)  where  part  of  the  buying  or  selling  is  in  the  hands  of 
one  person  or  a  combination,  in  which  case  the  part  controlled  may 
be  sufficient  in  itself  to  give  control  of  the  rest  or,  if  not  sufficient, 
the  control  may  be  enforced  by  some  action  directed  against  com- 
petitors ;  (4)  where  part  or  all  of  the  buying  and  selling  is  in  the 
hands  of  a  combination  of  part  or  all  of  the  buyers  and  sellers." 

^"Too  much  competition  among  sellers  may  injure  the  buyers  by  bring- 
ing about  an  adulteration  or  deterioration  of  the  quality  of  the  product, 
short  weight,  etc.  This  consideration,  of  course,  would  not  apply  to  the 
case  of  competition  among  the  buyers,  among  whom  unrestricted  compe- 
tition seems  to  be  harmless  to  the  sellers. 

"The  following  table  will  show  the  division  of  the  subject:  control  of 
the  market  by : 

(i)   Third  persons  other  than  buyer  or  seller. 

(2)  Where  all  of  the  buying  or  selling  is  in  the  hands  of  one  person 
or  a  combination. 

(3)  Where  part  of  the  buying  or  selling  is  in  the  hands  of  one  person 
or  a  combination,  in  which  case, 

(a)  The  part  may  be  sufficient  to  give  control  of  the  rest; 

(b)  The  control" may  be  enforced  by  action   directed  against  com- 

petitors ; 

(4)  Where  part  or  all  of  the  buying  and  selling  is  in  the  hands  of  a 
combination  of  part  or  all  of  the  buyers  and  sellers. 
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In  all  of  these  cases,  the  persons  buying  from  or  selling  to  the 
individual  or  combination  having  control  of  the  market  are  re- 
strained in  their  freedom  of  trade.  We  have  now  defined  trade, 
competition,  and  the  market,  and  thus  described  the  fundamental 
facts  to  which  our  discussion  will  relate.  The  next  matter  for  con- 
sideration is  restraints  on  trade.  A  restraint  on  trade  is,  of  course, 
a  fact,  but  cannot  exist  until  there  is  some  trade  to  be  restrained.^* 

Restraints  on  Trade. 
A  restraint  of  trade  may  operate  (i)  equally  on  some  one  or 
all  of  the  buyers  and  sellers,  (2)  on  some  or  all  of  one  or  the  other 
of  them,  and  (3)  as  to  one  or  all  or  any  of  the  elements  we  have 
mentioned,^^  and  may  be  voluntary  or  involuntary.  A  restraint 
which  is  voluntary  as  to  the  buyers  may  be  involuntary  as  to  the 
sellers,  and  vice  versa.  These  characteristics  so  permeate  the 
various  restraints  that  any  classification  based  on  them  would  in- 

'*For  the  information  of  the  learned  reader,  the  discussion  to  this 
point  may  be  summarized  as  follows :  Trade  consists  of  buying  and  selling. 
The  factors  involved  are  the  buyer  and  seller,  and  the  chief  elements  of  a 
sale  are:  (i)  person,  (2)  place,  (3)  time,  (4)  price,  (5)  thing  sold. 
Freedom  of  trade  exists  when  each  individual  is  entirely  unrestrained  in 
his  individual  action  in  buying  or  selling  as  to  each  of  the  elements  men- 
tioned. This  freedom  depends  on  the  common  law  principle  favoring 
freedom  of  contract,  which  in  turn  is  opposed  at  times  by  the  principle 
protecting  the  rights  of  the  community.  Freedom  of  trade  presents  an 
opportunity  for  the  existence  of  competition.  Competition  in  trade  con- 
sists in  endeavoring  to  make  one  or  a  number  of  sales  or  purchases  which 
one  or  several  other  parties  are  also  endeavoring  to  make.  Competition, 
so  far  as  it  is  successful,  is  an  interference  with  the  trade  of  the  party 
competed  against,  who  has  no  standing  under  the  law  to  complain  unless 
the  competition  is  unfair.  Competition  among  the  sellers  operates  to  the 
advantage  of  the  buyers,  and  vice  versa.  Competition  in  either  case  may 
be  to  the  disadvantage  of  the  parties  competed  against  and  when  carried 
to  excess  exterminates  competition,  leaves  the  buyer  or  seller,  as  the  case 
may  be,  without  the  benefit  of  any  competition  at  all.  Competition,  there- 
fore, is  beneficial  to  a  certain  extent,  always  more  or  less  injurious  to  the 
parties  competed  against,  and  when  carried  to  excess  produces  the  same 
state  of  affairs  as  the  absence  of  competition.  A  person  who  has  freedom 
of  trade  may  compete,  and  restriction  on  this  freedom  of  trade  diminishes, 
to  that  extent,  his  capacity  to  compete.  Competition  may,  therefore,  be 
the  indirect  result  of  freedom  of  trade.  The  market  is  the  contact  be- 
tween the  buyer  and  seller  and  consists  of  the  transactions  between  these 
parties. 

"In  medieval  times,  certain  trades  were  frequently  confined  to  specific 
localities,  and  are  now  in  some  places  by  custom  and  perhaps  by  law. 
Restraints  as  to  time  exist  when  certain  hours  of  doing  business  are  en- 
forced. Restraints  as  to  place  occur  in  modern  times  under  trade  agree- 
ments parceling  out  territory  and  covenants  not  to  do  business  within  a 
certain  locality.  Restraints  as  to  person  exist  when  certain  individuals 
are  tabooed  from  the  trade,  as  in  the  case  of  a  black  list.  Restraints  as 
to  price  are  the  most  obvious  and  frequent  of  all  the  restraints.  Restraints 
as  to  the  thing  sold  relate  to  the  quality  and  specifications  of  the  article, 
and  are  perhaps  of  not  so  frequent  occurrence. 
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volve  interminable  repetition.  It  will  be  necessary,  however,  to 
bear  this  distinction  in  mind  in  the  discussion  which  follows." 
It  will  be  found  that  a  voluntary  restraint  is  generally  advan- 
tageous to  the  party  as  to  whom  it  is  voluntary,  and  an  involuntary 
restraint  is  generally  disadvantageous  to  the  party  to  whom  it  is 
involuntary.  We  shall  have  something  more  to  say  on  the  bearing 
of  this  distinction  at  the  close  of  the  discussion.^^ 

The  phrase  "restraint  of  trade"  is  frequently  used  as  meaning 
a  diminution  of  the  volume  of  trade,  a  decrease  in  the  number  of 
particular  transactions  of  which  it  is  composed.  Such  a  change 
in  volume  may  be  the  result  of  a  restraint  of  trade  operating  on  the 
individual.     It  is  only  the  indirect  result  of  the  restraint,  and, 

"The  classical  analysis  of  Parker,  C.  J.,  in  Mitchell  v.  Reynolds  (1711) 
I  P.  Wms.  181,  proceeds  upon  the  distinction  between  involuntary  and 
voluntary  restraints,  and  is  appended  in  full,  as  it  is  the  only  analysis 
which  has  been  found  in  the  books  and  is  of  interest  in  showing 
how  the  thought  on  this  subject  changes  with  the  change  in  economic 
conditions.  The  classification  of  the  learned  chief  justice  is  as  follows: 
Involuntary  Restraints 

(i)  Grants  or  charters  from  the  Crown 

(o)   New  charter  of  incorporation  to  trade  exclusively  and  generally. 

(Obsolete) 
(&)  Grant  to  particular  persons  for  sole  exercise  of  known  trade. 

(Obsolete) 
(c)   Patents.     (Exist  to-day) 

(2)  Custom 

(o)   Such  as  for  the  benefit  of  some  particular  person  who  is  alleged 
to  use  a  trade  for  the  advantage  of  a  community.      (Obsolete) 

(b)  For  the  benefit  of  a  community  of  persons  who  are  not  alleged 

but  supposed  to  use  the  trade  in  order  to  exclude  foreigners. 
(Obsolete) 

(c)  Custom  to  restrain  a  trade  in  a  particular  place.     (Obsolete) 

(3)  By-laws 

(o)   To    exclude    foreigners.      (Obsolete) 

(b)  All  b}'-laws  made  in  general  to  restrain  trade  are  void.     (Exist 

to-day ) 

(c)  By-laws  to  restrain  trade  in  order   for  the  better  government 

and  regulation  of  it,  are  generally  good.     (Exist  to-day) 
Voluntary  Restraints  (by  agreement  of  the  parties) 
(i)   General,  void.      (Exist  to-day) 
(2)   Particular.     (Exist  to-day) 

Without  consideration,   void;   with  consideration,  good.      (Exist  to- 
day) 

"Thus,  for  instance,  suppose  A,  B,  C,  D  and  E,  being  the  only  sellers 
of  a  certain  commodity,  agree  among  themselves  to  abandon  competition 
and  all  sell  at  a  fixed  price.  Each  one  suffers  a  restraint  on  his  trade 
voluntary  and  advantageous  to  him  as  it  prevents  a  lowering  of  prices. 
If  it  is  not  advantageous,  the  agreement  will  not  be  persisted  in.  The 
buyers  of  the  commodity  have  been  injured  because  they  must  deal  practi- 
cally with  one  person  and  are  deprived  of  the  advantages  of  competition. 
The  restraint  is  involuntary  to  them  and  disadvantageous.  The  learned 
reader  should  also  bear  in  mind  that  in  any  given  case  the  restraint  may 
operate  as  to  any  one  or  all  of  the  elements  of  person,  place,  time,  price 
and  the  thing  sold,  to  which   reference  has   previously  been   made. 
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furthermore,  may  not  necessarily  result  therefrom."  This  dis- 
tinction is  frequently  overlooked  and  the  subject  discussed  as  if 
the  question  as  to  any  particular  restraint  is  as  to  its  effect  on 
trade  as  a  whole." 

The  two  phrases  "restraint  of  trade"  and  "restraint  on  trade" 
appear  to  be  used  indifferently,  and  although,  accurately  speaking, 
there  is  a  slight  distinction  in  their  meaning,  no  question  of  law 
seems  to  turn  on  that  distinction,  and  any  further  reference  to  it 
will  therefore  be  omitted. 

The  restraint  may  also  be  direct  or  indirect.  A  direct  re- 
straint specifically  prohibits  an  individual  from  some  act  of  trade ; 
an  indirect  restraint  is  the  restraint  imposed  on  another  person 
by  reason  of  this  direct  restraint.  We  shall  have  occasion  to  refer 
to  this  distinction  again. ^^ 

It  must  be  remembered  further,  that  it  is  the  object  of  every 
buyer  to  restrict  all  other  buyers  and  increase  the  number  of 
sellers.  Therefore,  restrictions  on  trade  applicable  only  to  the 
buyer,  from  his  point  of  view,  are  a  very  good  thing.  It  is  in  Hke 
manner  to  the  interest  of  the  seller  to  restrict  the  number  of 
sellers  and  increase  the  number  of  buyers,  and  consequently  re- 
straints on  trade  which  operate  to  this  end  are  looked  on  with 
favor  by  him.  It  so  happens,  however,  that  the  larger  part  of  the 
restraints  on  trade  are  those  imposed  or  conceived  by  the  sellers 
in  a  commodity.     Consequently  it  is  nearly  always  the  buyers  in 

"Thus  A  may  sell  out  his  business  as  a  shoe  dealer,  covenanting  not  to 
trade,  and  the  purchaser  may  do  more  business  than  A  ever  did  before  and 
more  business  than  he  himself  did  before.  Several  of  the  sellers  of  a  cer- 
tain commodity  may  combine  in  restraint  of  trade,  and  yet  the  sum  total 
of  the  transactions  in  that  commodity  may  be  greater  than  they  were  be- 
fore the  combination  w^as  effected. 

"In  U.  S.  V.  Joint  Traffic  Ass'n.  (1898)  171  U.  S.  505,  counsel  for  the 
defendants  contended  (pp.  518-519)  and  the  court  assumed  (pp.  575-578) 
that  whether  a  contract  is  in  restraint  of  trade  depends  upon  the  effect 
which  it  will  have  upon  trade  and  commerce.  It  is  submitted,  however, 
that  the  true  test  is  much  more  simple,  namely,  the  effect  that  the  contract 
has  upon  the  person  bound  by  it,  i.  e.,  whether  it  deprives  him  of  freedom 
in  carrying  on  his  trade  or  any  lawful  trade  in  such  manner  as  he  shall 
see  fit.  If  it  has  this  eflfect  to  an  unreasonable  extent,  the  common  law 
raises  a  conclusive  presumption  that  it  will  be  injurious  to  trade,  and  if 
it  does  this  to  any  extent,  it  is,  as  the  court  holds,  prohibited  by  the  statute 
in  question.     See  article  by  Prof.  Langdell,  17  Harv.  L.  Rev.  41,  n.  i. 

"In  the  Supreme  Court  of  the  United  States,  the  adjectives  "direct"  and 
"indirect"  are  used  in  the  discussion  of  whether  a  certain  fact  is  or  is 
not  subject  to  the  power  of  Congress  over  interstate  commerce,  the  ques- 
tion being  whether  it  directly  or  indirectly  affects  that  commerce.  In  this 
case,  of  course,  the  words  are  used  in  an  entirely  different  branch  of  the 
law,  and  it  would  be  entirely  inadmissible  to  say  that  because  a  given 
restraint  indirectly  affects  interstate  commerce,  that  therefore  it  is  an 
indirect  restraint  on  trade  or  vice  versa. 


RESTRAINTS    ON    TRADE.  105 

a  commodity  who  are  the  ones  complaining  of  restraints  on  trade. 
The  law,  however,  must  not  lose  sight  of  the  circumstance  that 
whatever  rule  is  laid  down  as  to  the  validity  of  restraints  on  trade 
should  work  both  ways,  and  must,  therefore,  seek  to  evolve  a 
principle  which  will  strike  a  balance  between  these  two  opposing 
forces,  the  force  of  the  buyers  and  the  force  of  the  sellers,  and 
prevent  either  from  getting  too  great  an  advantage  over  the  other, 
and  at  the  same  time  giving  them  the  requisite  amount  o.f  liberty 
amongst  themselves.  This  is  the  one  difficulty  of  the  law  of  re- 
straints of  trade. 

Some  writers,  however,^*  lay  stress  on  the  feature  of  competi- 
tion and  appear  to  speak  of  what  we  are  designating  as  restraints 
on  trade  as  restraints  on  competition,  and  in  many  cases,  as  we 
shall  see,  the  judges  speak  of  a  contract  restricting  competition. 
It  is  submitted,  however,  that  this  is  not  entirely  accurate.  The 
restraint  is  on  the  act  of  trading  in  some  particular,  and  if  that 
restraint  prevents  a  trader  from  taking  steps  to  compete,  the  com- 
petition is  restrained  because  the  trade  is  restrained.-" 

We  shall  now  proceed  to  consider  the  various  restraints  of 
trade  seriatim,  and  we  have  appended  in  the  note  a  table  of  the 
analysis  we  have  adopted  in  order  that  the  learned  reader  may 
more  easily  follow  the  thread  of  the  ensuing  discussion.^^ 

"See  Mr.  Cooke,  Combinations  (2nd  ed.  1909)  ;  Morawetz,  17  Harv. 
L.  Rev.  533,  537- 

"Suppose  a  restraint  is  imposed  on  all  the  sellers  requiring  them  to 
sell  at  a  certain  price.  There  will  be  no  competition  as  to  price  because 
no  seller  can  make  a  concession  in  price  in  order  to  land  a  certain  trans- 
action, and  the  same  result  follows  if  there  is  a  restriction  as  to  quality, 
size,  etc.    Competition  as  to  those  elements  will  be  prevented. 

^Table  of  Restraints  on  Trade,  which,  more  accurately  defined,  are 
restraints  on  the  freedom  of  the  individual  to  buy  or  sell,  and  therefore 
restricting  his  freedom  of  choice  as  to  any  one  or  all  of  the  elements  in 
the  sale,  which  are  (i)  person,  (2)  place,  (3)  time,  (4)  price,  (5)  thing 
sold,  which  restraint  may  be  imposed : 
I.  By  monopoly,  which  may  arise  from  several  sources : 

A.  Independent  of  the  volition  of  the  monopolist 

(a)   Grant  by  the  state 

1.  Patents 

2.  Public  Franchises 
(&)  Nature 

(c)  Accident 

B.  By  volition  of  the  monopolist 

(a)  Individual  action 

1.  Successful  competition 
Caa)   Fair 

(bb)  Unfair 

2.  Purchase  of  all  competition  taking  covenants  not  to  trade 
(6)   Association 
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Definition  of  Monopoly. 

We  shall  first  discuss  the  case  of  a  restraint  on  trade  by  a 
monopoly,  as  it  will  be  necessary  to  refer  frequently  to  it  in  de- 
scribing the  other  restraints.  Indeed,  monopoly  so  pervades  the 
whole  subject,  that  it  is  only  with  some  difficulty  that  we  have 
proceeded  thus  far  without  suggesting  it.  We  must  first,  if  possi- 
ble, form  a  clear  conception  of  the  nature  of  a  monopoly.    A  num- 

1.  Combination  of  all  competitors 

2.  Combination  of  some  competitors  who  will  then  bring 

about  a  monopoly  by 
(aa)  Successful  competition 
(x)  Fair 
(y)  Unfair 
(bb)   Purchase  of  the  other  competitors  taking  covenant 
not  to  trade. 

II.  By  performance   of  covenant   in  a  contract  which  may  be  an  act  of 

commission  or  omission  and  may  restrain  the  trade  of 

A.  Promisee.     (Not  likely  to  occur  in  practice) 

B.  Third  person.     (Not  within  the  scope  of  this  discussion) 

C.  Promisor,  which  may  involve   (x) total  cessation  of  trade,  or(y) 

restriction  on  the  manner  of  trade  and  may  be  in  either  case 
(o)  Covenant  standing  by  itself 

1.  With    individual   covenantee 

2.  With  combination 

3.  As  part  of  a  combination 

(t)  Covenant  incident  to  a  contract  relating  to 
I.  Sale  of  business 

(aa)   Covenant   by   buyer    (x) 
(bb)  Covenant  by  seller  (x) 
2    Partnership 

(aa)  Covenant   by   partner   during   the    contmuance 

of  partnership  (y) 
(bb)   Covenant  by  retiring  partner    (x) 

3.  Relation  of  master  and  servant 

(aa)   Covenant  by  servant 

(x)  To  abstain  from  any  other  trade  during 

the  continuance  of  the  relation   (y) 
(y)  To  abstain  from  trade  after  the  termina- 
tion of  the   relation    (x) 
(bb)    Covenant  by  master 

4.  Formation  of  a  combination 

(o)  Between  some  or  all  of  the  sellers  (y) 

(&)  Between  some  or  all  of  the  buyers  (y) 

(c)  Between  buyers  and  sellers,  some  or  all   (y) 

III.  By  act  of  the   state 

A.  Grant  of  monopoly 

1.  Patents 

2.  Public  franchises 

B   Legislative  regulation  of  certain  callmgs. 

IV.  By  public  service  corporation  rendering  service  necessary  to  trade. 

V.  By  competition. 

VI.  By  combination  of 

A.  All  the  sellers   or  buyers  _ 

B.  Part  of  the  sellers  or  buyers  agamst  the  rest 

C.  Between  all  of  the  buyers  and  sellers  _  .     ,  ,, 

D.  Between  some  of  the  buyers  and  sellers  agamst  the  rest  of  the 

buyers  and  sellers. 

E.  Between  all  the  buyers  and  sellers. 
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ber  of  definitions  have  been  collected  in  the  note,--  and  it  will  be 
found,  from  an  examination  of  them,  that  the  notion  of  what  a 
monopoly  is  has  undergone  a  very  considerable  change  particularly 
in  the  last  few  years, 

Monopolies  first  attracted  attention  when  they  were  created  by 
grant  from  the  Crown,  and  some  of  the  peculiar  characteristics 
of  a  monopoly  so  created  were  embodied  in  the  definitions  then 
offered  and  have  persisted  to  modern  times  when  those  character- 
istics no  longer  pertain  to  the  monopolies  which  now  engage  the 

"■'A  monopoly  is  an  institution,  or  allowance  by  the  king  by  his  grant, 
commission,  or  otherwise  to  any  person  or  persons,  bodies  politic  or 
corporate,  of  or  for  the  sole  buying,  selling,  making,  working,  or  using  of 
anything,  whereby  any  person  or  persons,  bodies  politic  or  corporate,  are 
sought  to  be  restrained  of  any  freedom  or  liberty  that  they  had  before, 
or  hindered  in  their  lawful  trade."     Coke,  3  Inst.  181. 

"A  monopoly  is  an  allowance  by  the  king  to  any  person  or  persons  of 
the  sole  buying,  selling,  making,  working,  or  using  of  anything  whereby 
the  person  in  general  is  sought  to  be  restrained  from  any  freedom  which 
he  had  before,  or  hindered  from  his  lawful  trade."  Hawkins,  P.  C.  bk. 
I  c.  79. 

"A  monopoly,  in  the  prohibited  sense,  involves  the  element  of  an  ex- 
clusive privilege  or  grant  which  restrains  others  from  the  exercise  of  a 
right  or  liberty  which  they  had  before  the  monopoly  was  secured.  In 
commercial  law  it  is  the  abuse  of  free  commerce  by  which  one  or  more  in- 
dividuals have  procured  the  advantage  of  selling  alone  or  exclusively  all 
of  a  particular  kind  of  merchandise  or  commodity  to  the  detriment  of 
the  public."    Jackson.  J.,  in  In  re  Greene  (1892)  52  Fed.  104,  115,  116. 

"It  is  enough  to  say  that  the  idea  of  monopoly  is  not  now  confined  to 
a  grant  of  privileges.  It  is  understood  to  include  a  condition  produced  by 
the  acts  of  mere  individuals.  Its  dominant  thought  now  is,  to  quote 
another,  'the  notion  of  exclusiveness  or  unity,'  in  other  words,  the  sup- 
pression of  competition  by  the  unification  of  interest  or  management  or 
it  may  be  through  agreement  and  concert  of  action.  And  the  purpose  is 
so  definitely  the  control  of  prices  that  monopoly  has  been  defined  to  be 
'unified  tactics  with  regard  to  prices.' "  McKenna,  J.,  in  National  Cotton 
Oil  Co.  V.  Texas  (1904)  I97  U.  S.  115,  I29- 

"A  monopoly  exists  where  all  or  so  nearly  all  of  an  article  of  trade 
or  commerce  within  a  communitv-  or  district  is  brought  within  the  hands 
of  one  man  or  set  of  men  as  to  practically  bring  the  handling  or  produc- 
tion of  the  commodity  or  thing  within  such  single  control  to  the  exclusion 
of  competition  or  free  traffic  therein."  Van  Fleet,  J.,  in  Herriman  v. 
Menzies    (1896)    115   Cal.    16,  20. 

"A  monopoly  in  the  modem  sense  is  created  when,  as  a  result  of 
efforts  to  that  end.  previously  competing  businesses  are  so  concentrated 
in  the  hands  of  a  single  person  or  corporation,  or  a  few  persons  or  cor- 
porations acting  together,  that  they  have  power  to  practically  control  the 
prices  of  commodities  and  thus  to  practically  suppress  competition." 
Noyes.  J.,  in  U.  S.  z:  Tobacco  Co.   (1908)    164  Fed.  700,  721, 

"  "The  popular  meaning  of  'monopoly'  at  the  present  day  seems  to  be 
the  sole  power  (or  a  power  largely  in  excess  of  that  possessed  by  others) 
of  dealing  in  some  particular  commodity,  or  at  some  particular  place  or 
market,  or  of  carrying  on  some  particular  business.' "  McLear>',  J.,  in 
Davenport  r.  Kleinschmidt  (1887)  6  Mont.  502,  529,  quoting  2  Rap.  &  L. 
Law  Diet.  834.  835. 

"Any  combination,  the  tendency  of  which  is  to  prevent  competition  m 
its  broad  and  general  sense  and  to  control  and  thus  at  will  enhance  prices 
to  the  detriment  of  the  public,  is  a  legal  monopoly."  Barrett.  J.,  in  People 
V.  North  River  Sugar  Ref.  Co.   (N.  Y.   1889)   54  Hun  355,  377. 
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attention  of  the  law.  These  old  definitions  embody  the  ideas  ( i ) 
that  the  monopoly  is  created  by  grant  from  the  sovereign,  (2) 
that  it  restrains  a  liberty  which  before  existed,  (3)  that  it  con- 
fers upon  the  grantee  the  power  to  prevent  anyone  else  from 
engaging  in  the  business. ^^ 

Monopolies,  in  modern  times,  with  the  unimportant  exceptions 
hereinafter  noted,  are  not  the  result  of  a  grant  from  a  state,  and 
do  not  necessarily,  although  they  sometimes  do,  restrain  a  liberty 
which  before  existed.  Further,  the  monopolist  has  no  power,  aside 
from  that  flowing  from  the  existence  of  the  monopoly  itself,  of 
preventing  others  from  engaging  in  business.  The  old  definitions, 
however,  accurately  describe  the  facts  which  are  the  essential 
characteristics  of  a  monopoly,  that  is,  the  circumstance  that  the 
sole  buying  or  selling  of  an  article  is  controlled  by  one  interest. 
In  point  of  fact,  therefore,  whatever  the  legal  meaning  of  the  term 
may  be  supposed  to  be,  a  monopoly  may  be  defined  thus :  A  monop- 
oly is  a  state  of  affairs  and  exists  when  all  the  selling  or  buying 
of  a  particular  commodity  is  in  the  hands  of  one  person  or  a  com- 
bination of  persons  acting  together  as  a  unit  through  a  corporate 
charter  or  any  other  form  of  organization.  A  monopoly  has  the 
same  characteristics  so  long  as  it  lasts,  irrespective  of  the  origin 
of  the  monopoly  or  its  future,  that  is,  the  power  of  the  monopolist 
to  maintain  his  position,  although  the  last  two  considerations  are 
of  vital  importance  in  determining  whether  the  monopoly  is  open 
to  any  legal  objection.  A  monopoly,  therefore,  is  a  state  of  facts, 
an  existing  condition.  To  paraphrase  the  remark  of  a  learned 
judge,  legal  monopoly  is  no  more  intelligible  than  legal  heat  or 
legal  cold.  It  is  not  that  there  is  a  legal  monopoly,  but  monopoly 
is  a  fact  which  is  sometimes  legal  and  sometimes  illegal.^* 

"^It  is  probable  that  the  history  of  the  popular  aversion  to  monopolies  is 
somewhat  as  follows.  The  political  objections  to  a  monopoly  were  chiefly 
centered  upon  the  grant  from  the  Crown,  which  was  felt  to  be  the  source 
of  the  evil  and  obnoxious  as  a  badge  of  tyranny  and  an  interference  with 
the  liberties  of  the  subject.  Hence,  the  grant  itself  came  to  be  conceived 
of  as  the  monopoly,  and  when  the  objections  to  the  grant  disappeared, 
with  changed  political  conditions,  the  popular  aversion  still  remained  and 
probably  transferred  itself,  somewhat  blindly  perhaps,  to  anything  which 
was  supposed  to  be  a  monopoly,  from  which  all  monopolies  have  been 
confused  together  without  a  clear  recognition  of  the  different  sources 
from  which  they  may  arise.  The  objection  to  monopolies  on  political 
grounds  appear  in  the  provisions  of  the  constitutions  of  Maryland,  North 
Carolina  and  Tennessee,  that  monopolies  are  contrary  to  the  genius  of  a 
free  government  and  ought  not  to  be  allowed. 

**The  term  "legal"  is  sometimes  used  as  describing  a  monopoly  created 
by  grant  from  the  state,  a  somewhat  different  use  of  the  word  and  better 
expressed  perhaps  by  the  phrase  monopoly  existing  by  express  grant  of 
the  state. 
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The  conception  of  a  monopoly  as  a  state  of  facts  is  gradually 
gaining  ground  in  the  law.  It  was  suggested  in  the  argument  in 
the  Knight  Case,  and  referred  to  by  Chief  Justice  Fuller  in  his 
opinion.^^  The  judges  now  speak  of  a  practical  monopoly-*  or  a 
monopoly  in  the  popular  sense,  or  monopoly  in  the  concrete,  and 
some  of  the  definitions  quoted  in  the  note  fully  embody  the  idea. 
The  time  has  perhaps  not  yet  arrived  when  it  will  be  clearly  rec- 
ognized and  reasoned  upon  by  the  judges,  although  it  is  appre- 
hended that  the  law  on  this  subject  can  never  be  placed  upon  its 
proper  footing  until  the  courts  have  shaken  off  this  misconception 
surrounding  the  subject. 

Objections  to  a  Monopoly. 
A  monopoly  is  therefore  a  restraint  of  the  trade  of  (i)  those 
who  may  wish  to  engage  in  the  same  trade  but  cannot  do  so  with 
any  chance  of  profit  because  of  the  existence  of  the  monopoly. 

(2)  of  the  persons  buying  or  selling,  as  the  case  may  be,  from  or 
to  the  monopoly,  as  they  are  deprived  of  their  freedom  to  buy  or 
sell   because   of   the   narrow   market   created   by   the   monopoly, 

(3)  and  when  the  monopoly  has  been  brought  about  by  a  combi- 
nation or  contract,  it  is  a  restraint  on  the  trade  of  the  parties  to 
the  combination  or  contract.  In  (i)  and  (2)  the  restraint  is  indi- 
rect, and  in  (3)  it  may  be  direct  or  indirect.  A  number  of  the 
objections  to  a  monopoly,  stated  in  the  books,  have  been  col- 
lected in  the  note,^^  but  they  may  all  be  reduced  to  the  three 
we  have  mentioned.  The  objections  apply  to  a  monopoly  in  fact, 
and  are  of  the  same  force  no  matter  how  the  monopoly  originated. 
We  shall  now  consider  the  objections  in  the  order  named. 

The  exclusion  of  others  from  the  same  business.  By  this,  in- 
dividuals   are    prevented    from    trading    on    their    own    account 

^U.  S.  V.  E.  C.  Knight  Co.   (1895")   156  U.  S.  i,  10. 

"Fuller,  C.  J.,  in  U.  S.  v.  E.  C.  Knight  Co.  supra  11. 

''The  evils  of  a  monopoly  are:  (i)  enhancement  of  price,  (2)  deteriora- 
tion in  quality  of  monopoly,  (3)  impoverishment  of  the  persons  excluded 
from  the  business  by  the  monopoly.  11  Coke  84,  86.  "The  evils  which  led 
to  the  public  outcry  against  monopolies  and  to  the  final  denial  of  the  power 
to  make  them  may  be  thus  summarily  stated:  i.  The  power  which  the 
monopoly  gave  to  the  one  who  enjoyed  it  to  fix  the  price  and  thereby 
injure  the  public ;  2.  The  power  which  it  engendered  of  enabling  a  limita- 
tion on  production ;  and,  3.  The  danger  of  deterioration  in  quality  of  the 
monopolized  article  which  it  was  deemed  was  the  inevitable^  resultant  of 
the  monopolistic  control  over  its  production  and  sale."  (This,  of  course, 
is  the  result  of  the  buvers  being  restrained  from  exercising  a  freedom  of 
choice  as  to  the  article.')  White.  C.  J.,  in  Standard  Oil  Co.  v.  U.  S.  (1911) 
221  U.  S.  I,  52.  For  a  good  statement  of  the  evil  of  monopoly  in  the  nar- 
rowing of  the  market,  see  Charles  P.  Rowland,  10  Columbia  L.aw  Review 
91- 


110  COLUMBIA    LAW   REVIEW. 

and  where  the  monopoly  is  a  large  combination,  are  compelled 
to  be  employees  of  a  great  enterprise  rather  than  independent 
units.'^*  There  is  great  force  in  this  contention,  and  it  is  perhaps 
desirable  that  every  individual  should  if  possible  be  engaged  in 
business  as  an  independent  unit.  It  must  be  remembered,  how- 
ever, that  these  huge  business  corporations  produce  incidentally  a 
great  many  more  opportunities  for  individual  business  enterprise 
than  ever  existed  before.  No  one,  for  instance,  would  have  the 
hardihood  to  deny  that  at  the  present  time  in  this  country  there 
are  a  great  many  more  avenues  for  individual  business  enterprise 
than  existed  in  England  in  the  year  1800  or  in  this  country  in  the 
year  1875.  The  objection,  therefore,  when  considered  with  refer- 
ence to  the  facts  as  they  exist,  seems  to  lose  a  large  part  of  its 
force.  We  also  should  consider  that  there  are  a  great  many  people 
in  the  community  who  are  not  fitted  for  individual  business  enter- 
prises, or  who  do  not  engage  in  individual  business  enterprises 
because  they  are  happier  and  better  off  when  employed  by  a  cor- 
poration than  if  in  business  for  themselves.  To  discourage  these 
great  enterprises  would  deprive  those  people  of  earning  a  com- 
fortable livelihood,  and  their  rights  and  comfort  are  to  be  con- 
sidered just  as  much  as  the  others  who  want  to  engage  in  busi- 
ness for  themselves. 

The  persons  buying  or  selling  from  or  to  the  monopoly  are 
deprived  indirectly  of  their  freedom  to  trade  because  there  is  no 
competition  on  the  other  side  of  the  market  which  will  enable  them 
to  exercise  their  individual  freedom  in  trade.  They  must  deal  as 
to  person,  place,  time,  price  and  thing  with  the  monopoly  and  as 
the  monopoly  regulates,  or  not  at  all.  This  is  perhaps  the  real 
and  only  evil  of  a  monopoly.  A  distinction  was  frequently  made 
by  the  law  between  monopoly  in  the  necessaries  of  life  and  monop- 
oly in  other  commodities,  because  in  the  case  of  the  necessaries 
of  life,  the  purchaser  could  not  refuse  to  buy  if  the  terms  exacted 
were  too  oppressive,  whereas,  in  the  other  cases,  he  could,  and 
the  ability  of  the  purchaser  to  go  without  furnished,  to  a  certain 
extent,  as  effectual  a  check  to  a  monopoly  as  competition  at  that 
point.  The  objection  to  a  monopoly  as  a  restraint  on  the  trade 
of  those  combining  to  form  a  monopoly  will  be  discussed  under 
the  heading  of  combination. 

Several  other  objections  to  a  monopoly  have  been  urged,  which, 

"Minshall,  J.,  in  Lufkin   Rule   Co.  v.  Fringeli    (1898)    57  Oh.   St.   596, 
608,  609. 
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however,  will  not  bear  critical  examination.  It  is  said,  for  in- 
stance, that  monopolies  and  concentration  of  wealth  go  together. 
Some  suppose  that  concentration  of  wealth  causes  monopoly,^*  and 
others  that  monopoly  causes  concentration  of  wealth.  It  is  obvi- 
ous, however,  on  a  moment's  reflection,  that  concentration  of 
wealth  and  ownership  is  possible  without  concentration  of  industry, 
and  z'icc  versa.^^  Indeed,  in  this  country,  the  stock  in  so-called 
monopolistic  corporations  is  frequently  distributed  among  a  great 
many  small  holders,  and  that  circumstance  has  been  sometimes 
urged  upon  the  Supreme  Court  of  the  United  States  as  indicat- 
ing that  the  case  was  not  condemned  by  the  Sherman  Anti-Trust 
Law. 

Sise  of  the  Business. 

The  definition  of  monopoly  and  the  discussion  heretofore  of- 
fered have  been  confined  to  the  case  where  the  monopolist  has  the 
sole  selling  and  buying  of  the  article  in  question.  The  size,  how- 
ever, of  the  business  of  a  particular  individual  or  corporation  may 
be  so  great  that  it  will  amount  to  such  a  large  part  of  the  trade  in 
that  particular  commodity  that  the  owner  of  this  large  business 
will  practically  be  able  to  dictate  trade  conditions,  that  is,  the 
competition  will  be  so  slight  that  it  will  be  unable  to  have  any 
effect.  The  consequences  of  a  monopoly  are  therefore  sometimes 
brought  about  without  the  theoretical  condition  of  a  monop- 
oly being  in  existence.  The  question,  therefore,  for  the  law  to 
solve  is  what,  as  a  matter  of  practical  business  conditions, 
is  the  state  of  affairs  which  produces  the  results  of  a  monop- 
oly. If  the  business  is  so  large  as  to  eliminate  competi- 
tion, should  it  meet  with  the  same  fate  as  a  monopoly?  It 
is  sometimes  said  that  a  contract  or  combination  is  illegal  because 
it  tends  to  create  a  monopoly.'^  The  meaning  of  the  phrase 
"tends  to  create"  is  not  clear.  It  is  probable  that  by  this  phrase 
is  meant  that  the  facts  in  the  case  are  such  that  all  the  practical 

"See  article  Monopolies :  the  Cause  and  Remedy,  by  Charles  P.  How- 
land,  ID  Columbia  Law  Review  91  (1911),  in  which  the  author  takes  the 
view  that  the  cause  of  monopoly  lies  in  the  concentration  of  wealth  ;  that  it 
is  due  to  the  size  to  which  our  corporations  have  been  allowed  to  grow, 
and  the  remedy  lies  in  statutes  restraining  corporate  size  and  forbidding 
intercorporate  holdings,  upon  which  it  may  be  observed  that  concentration 
of  wealth  and  size  of  corporations  are  rather  the  accompanying  circum- 
stances or  perhaps  the  results  of  monopoly  than  the  cause,  and  therefore 
the  probability  is  that  the  statutory  remedy  suggested  would  prove  inef- 
fectual, and,  in  all  likelihood,  be  successfully  evaded. 

'"See    Skelton,    Socialism,    a    Critical    Analysis    (1911)     165. 

"Fuller,  C.  J.,  in  U.  S.  v.  E  .C.  Knight  Co.   (1895)   156  U.  S.  i,  16. 
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evils  or  consequences  of  a  monopoly  exist,  even  although  there  is, 
in  point  of  fact,  no  perfect  monopoly. 

It  is  clear,  however,  that  except  in  the  case  of  a  monopoly 
created  by  grant  from  the  state,  which  is  outside  of  our  discussion, 
that  the  monopolist  must  maintain  his  position  by  his  own  efforts 
since  the  monopoly  was  brought  about  by  his  efforts,  and  that  there 
is  always,  therefore,  a  possibility  of  somebody  else,  by  a  similar 
exertion,  bringing  about  competition  which  will  destroy  the  monop- 
oly, and  where  the  monopoly  is  created  by  a  combination  or  great 
aggregation  of  capital,  there  is  always  a  possibility,  although 
there  may  not  be  a  probability,  of  some  other  equally  strong  com- 
bination or  aggregation  of  capital  competing  with  the  monopoly. 
But  a  monopoly  which  only  exists  for  a  short  time  and  is  immedi- 
ately or  may  be  dislodged  by  another,  should  not  be  condemned  at 
all  because  if  it  is  condemned,  the  other  business  which  dislodges 
it  would,  in  like  manner,  be  condemned,  and  the  very  state  of  com- 
petition which  the  law  seeks  to  bring  about  would  be  thus  re- 
strained. 

Monopolies  of  Different  Origin. 

Monopolies,  as  we  shall  find,  though  always  the  same,  originate 
in  different  ways,  and  it  will  further  appear  that  the  law  condemns 
the  monopolies  it  does  condemn  because  of  the  origin  and  not 
because  they  are  monopolies,  and  the  chief  defect  in  the  Sherman 
Anti-Trust  Law  lies  in  the  fact  that  it  does  not  make  this  dis- 
tinction. 

Monopolies  are  of  several  kinds,  considered  with  respect  to 
their  origin,  and  we  shall  now  distinguish  them.  They  are:  (i) 
grant  by  the  state,  (2)  by  accident,  (3)  by  operation  of  nature, 
(4)  by  individual  effort,  that  is,  competition,  (5)  by  purchase, 
(6)  by  combination. 

Grant  by  the  State. 

A  monopoly  may  arise  when  the  state  confers  upon  an  individ- 
ual or  group  of  individuals  the  sole  right  to  engage  in  a  certain 
trade.  The  history  of  these  grants  has  already  been  sufficiently 
referred  to  and  need  not  further  be  discussed  here.  In  the  United 
States  to-day  such  monopolies  frequently  exist,  as  in  the  case  of 
patents  and  franchises  to  public  service  corporations,  and  there 
seems  to  be  no  objection  to  them  as  a  restraint  on  trade.  So  far, 
however,  as  any  of  such  monopolies  relate  to  interstate  commerce, 
they  seem  to  be  within  the  purview  of  the  Anti-Trust  Act.    It  may 
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be  remarked,  however,  since  patents  exist  by  act  of  Congress, 
that  they  do  not  seem  to  be  subject  to  the  provisions  of  the  Sher- 
man Law.^^ 

Accidental  Monopoly. 
A  monopoly  may  arise  by  accident,  as  when  it  happens  that  there 
is  no  competition  for  the  time  being  in  a  certain  line  of  business, 
as,  for  instance,  where  there  is  only  one  doctor  in  a  country  town, 
one  store  at  the  village  crossroads.  These  kinds  of  monopolies  are 
of  frequent  occurrence  in  small  and  sparsely  settled  communities, 
and  generally  disappear  with  the  increase  in  population.  The  pro- 
prietor of  the  only  country  store  is  truly  a  monopolist  because  the 
farmers  of  the  surrounding  country  must  buy  of  him  and  can  buy 
nowhere  else  in  the  neighborhood.^^  A  railroad  company  is  fre- 
quently a  monopoly  of  this  kind  so  long  as  there  is  no  law  for- 
bidding another  railroad  company  to  build  a  parallel  line.^*  In 
some  states,  however,  where  there  is  legislation  preventing  the 
building  of  new  railroads,  an  existing  railroad  becomes  a  monopoly 
by  grant  or  authority  of  the  state. 

NaturcU  Monopoly. 
Monopolies  also  arise  from  the  circumstances  of  nature  and 
are  what  may  be  termed  natural  monopolies,  as  where  the  source 
of  supply  is  limited,  as  in  the  case  of  valuable  deposits  of  coal, 
oil,  salt,  etc.  In  this  case  the  person  or  persons  who  own  the  mines 
have  a  monopoly  of  the  supply  as  to  the  commodity,  and  all  per- 
sons must  purchase  the  article  in  question  from  them  and  can  get 
it  from  no  one  else.  It  rarely  happens  that  one  person  owns  the 
entire  source  of  supply  of  a  commodity,  and  generally  monopolies 
of  natural  deposits  arise  from  a  combination  of  several  owners, 
which  case  is  discussed  under  the  heading  of  "combination"  in  a 
subsequent  part  of  the  article.^® 

''Strait  z\  Nat.  Harrow  Co.   (1892)  51  Fed.  819. 

'^The  numerous  cases  of  a  sale  of  the  goodwill  of  a  physician  in  a 
country   town   indicate   the   existence   of   a   monopoly   of   this   kind. 

'^The  aspect  of  a  railroad  company  as  a  monopoly  was  referred  to  by 
Peckham,  J.,  in  U.  S.  v.  Freight  Ass'n.  (1897)  166  U.  S.  290,  335,  and  by 
Holmes,  J.,  in  Northern  Securities  Co.  v.  U.  S.  (1904)  193  U.  S.  197,  406. 

^"There  is  a  species  of  natural  monopoly  *  *  *  as  where  a  person 
owns  mines,  the  product  of  which  is  of  such  a  quality  that  the  product 
of  no  other  mines  can  successfully  compete  with  it  *  *  *  or  the  product 
of  which  is  so  situated  in  respect  to  location  that  the  product  of  no  other 
mines  can  compete  with  it  except  after  paying  heavy  expenses  for  trans- 
portation. Such  a  monopoly,  however,  is  a  mere  incident  of  the  ownership 
of  land  and  cannot  well  be  prohibited  so  long  as  the  private  ownership  of 
land  is  lawful."     Langdell  17  Harv.  L.  Rev.  43. 
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In  all  the  cases  of  monopoly  we  have  so  far  discussed,  it  will 
be  perceived  that  the  volition  of  the  monopolist  in  bringing  about 
the  existence  of  the  monopoly  is  immaterial.  The  monopoly  exists 
by  accident,  grant  of  the  state,  or  circumstances  of  nature,  and  is 
not  the  result  of  a  conscious  effort  of  the  party  or  parties  who  may 
be  enjoying  the  monopoly.  No  statement  has  been  found  in  the 
books  of  any  objection  to  a  monopoly  arising  in  any  of  these  ways, 
although  the  monopoly  when  so  created  has  some  of  the  objection- 
able features  of  every  monopoly.  It  seems,  therefore,  that  monop- 
oly per  se  is  not  objectionable  to  the  law. 

Monopoly  by  Individual  Effort. 
We  come  now  to  the  case  of  a  monopoly  brought  about  by  the 
efforts  of  the  person  enjoying  the  monopoly,  and  right  here  we 
must  rid  our  minds  of  the  notion  that  monopoly  is  a  hateful 
thing  and  remember  that,  on  the  contrary,  it  is  generally  sought 
for  by  all  merchants.  Each  buyer  and  seller  is  anxious  to  do  all 
the  buying  and  selling,  as  the  case  may  be,  in  his  line,  and  makes 
more  or  less  effort,  according  to  the  circumstances  of  the  case,  to 
achieve  that  end.^®  Monopoly,  therefore,  is  a  trader's  heaven,  the 
goal  of  every  merchant.  A  monopoly,  therefore,  may  arise  by 
individual  effort,  as  where  a  man,  by  superior  business  ability, 
succeeds  in  attracting  all  the  trade  to  himself,  that  is,  by 
successful  competition.  He  may  accomplish  the  end  desired  and 
achieve  the  monopoly  by  driving  all  others  out  of  business. 
This  competition  may  be  within  the  limits  allowed  by  law  or 
may  be  what  is  termed  unfair  competition.  Where  the  com- 
petition is  fair,  the  monopolist  may  be  said  to  have  succeeded  by 
the  exercise  of  superior  business  ability.  Now,  since  the  prin- 
ciple of  freedom  of  action  and  freedom  of  contract  presents  an 
avenue  through  which  superior  business  ability  will  tend  to  drive 
out  competition  in  any  given  line  and  obtain  sole  control  over  the 
market  and  thus  bring  about  a  monopoly,  and  since  the  desire  for 
profit  will  incite  efforts  toward  that  end,  it  follows  that  the  law, 
by  the  very  principle  of  freedom  of  contract  relied  on  as  con- 
demning restraints  on  trade,  encourages  the  bringing  about  of  a 

''See  article,  The  Legal  Aspect  of  Monopoly,  by  Herbert  Pope,  20  Harv. 
L.  Rev.  167;  Sanborn,  J.,  in  Whitewell  v.  Continental  Tobacco  Co.  (1903) 
I2S  Fed.  454,  462.  "In  one  sense,  it  is  the  object  of  every  competitor  to 
prevent  competition,  and  he  does  so  just  so  far  as  he  succeeds."  Pollock, 
17  Harv.  L.  Rev.  152.  "The  object  of  every  trader  is  to  procure  for 
himself  as  large  a  share  of  the  trade  he  is  engaged  in  as  he  can."  Lord 
Hannen  in  Mogul  Steamship  Co.  v.  McGregor  (1892)  L.  R.  A.  C.  25,  58. 
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state  of  monopoly  profitable  to  the  seller  or  buyer  possessing  it, 
but  oppressive  to  the  sellers  or  buyers  who  were  deprived  of  their 
freedom  of  contract.^"  This  successful  competition  or  business 
ability  may  be  exercised  by  an  individual  or  by  a  number  of  in- 
dividuals acting  together,  and  we  shall  find  that  the  law  makes  a 
distinction  between  the  two.  The  latter  case  will  be  discussed 
under  the  heading  of  combination. 

Where  the  monopoly  was  brought  about  by  unfair  competition, 
the  common  law  afforded  a  remedy  to  the  competitors  injured  by 
the  methods  of  unfair  competition,  but  a  remedy  which  depended 
on  the  circumstance  of  unfair  competition  and  not  on  whether  or 
not  a  monopoly  was  brought  about.  It  is  very  probable  that  a 
large  part  of  the  popular  condemnation  of  monopolies  in  this 
country  has  arisen  from  methods  of  unfair  competition  pursued 
in  achieving  the  monopoly,  and  it  may  very  well  be  that  a  more 
stringent  regulation  of  methods  of  competition  would  be  effective 
in  bringing  about  a  proper  condition  of  business  activity.  Monop- 
oly may  also  be  brought  about  by  (a)  a  purchase  of  all  competitors 
taking  covenants  not  to  trade,  or  (b)  a  union  of  all  the  com- 
petitors or  by  some  against  the  others.     These  will  be  discussed 

(a)  under  the  heading  "Contracts   in   restraint  of   trade,"   and 

(b)  under  the  heading  of  "Combinations."  Before  leaving  this 
subject,  the  learned  reader  should  note  that  in  the  last  two  cases, 
a  monopoly  is  brought  about  by  methods  which  are  the  antithesis  of 
competition  except  in  so  far  as  one  combination  of  competitors  is 
acting  against  the  rest.  If,  therefore,  the  law  condemns  a  monopoly 
brought  about  by  these  two  methods,  it  still  leaves  unhampered  the 
freedom  of  individual  contract,  and  such  sole  restriction  may  be 
a  proper  method  of  regulating  this  subject.  We  must  also  remem- 
ber that  in  a  countr>^  like  the  United  States,  with  its  diversified 
conditions  and  great  area,  an  enterprise  may  be  a  monopoly  in  one 
part  of  the  countrj'^  and  not  in  another.  Thus,  an  individual  may 
have  the  sole  selling  or  buying  of  a  commodity  in  Kansas  City 
and  St.  Louis  and  at  the  same  time  face  active  competition  in  New 

^"It  is  remarkable  that  nowhere  at  common  law  can  there  be  found  a 
prohibition  against  the  creation  of  monopoly  by  an  individual.  This  would 
seem  to  manifest,  either  consciously  or  intuitively,  a  profound  conception 
as  to  the  inevitable  operation  of  economic  forces  and  the  equipoise  or  bal- 
ance in  favor  of  the  protection  of  the  rights  of  individuals  which  resulted. 
That  is  to  say,  as  it  was  deemed  that  monopoly  in  the  concrete  could  only 
arise  from  an  act  of  sovereign  power,  and,  such  sovereign  power  being 
restrained,  prohibitions  as  to  individuals  were  directed,  not  against  the 
creation  of  monopoly,  but  were  only  applied  to  such  acts  in  relation  to 
particular  subjects  as  to  which  it  was  deemed,  if  not  restrained,  some  of 
the  consequences  of  monopolv  might  result.''  White,  C.  J.,  in  Standard 
Oil  Co.  V.  U.  S.  (1911)  221  U.  S.  I,  55. 
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York  and  Boston.  In  this  case,  of  course,  he  should  be  treated  as 
a  monopolist  only  in  St.  Louis  and  Kansas  City,  and  in  those 
cities  the  fact  that  he  has  competition  in  New  York  and  Boston 
would  be  immaterial,  as  also  in  New  York  and  Boston,  where  he 
has  competition,  the  fact  that  he  is  a  monopolist  in  Kansas  City 
and  St,  Louis  would  be  also  immaterial. 

Summary  as  to  Monopoly. 

A  monopoly  is  a  state  of  facts  and  exists  where  all  the  sell- 
ing or  buying  of  a  particular  article  is  in  the  hands  of  one  per- 
son or  a  combination  of  persons.  Monopolies  are  of  different 
kinds  with  respect  to  their  origin.  Those  arising  by  grant  from 
the  state,  by  accident  and  from  circumstances  of  nature  seem  to 
be  lawful  in  modern  times.  So  also  where  the  monopoly  arises 
by  the  exertions  of  an  individual,  the  law  cannot  interfere  with- 
out repudiating  the  principle  favoring  freedom  of  individual  ac- 
tion and  contract.  When  the  monopoly  is  brought  about  by  some 
form  of  combination,  the  case  is  different  and  the  law  can  inter- 
fere and  still  leave  the  individual  liberty.  A  monopoly  is  open 
to  three  objections:  (i)  Because  it  is  a  restraint  on  the  trade  of 
those  wishing  to  compete  with  the  monopoly.  These  competitors 
have  a  remedy  only  when  the  competition  is  unfair  and  then  on 
principles  somewhat  different  from  those  involved  in  this  discus- 
sion. (2)  Because  it  is  a  restraint  on  the  trade  of  those  buying 
from  or  selling  to  the  monopoly.  This  is  the  real  evil  of  a  monop- 
oly but  exists  in  the  case  of  every  monopoly  no  matter  what  its 
origin.  (3)  Where  the  monopoly  is  brought  about  by  a  combina- 
tion, there  is  a  restraint  on  the  trade  of  the  members  of  the  com- 
bination. 

It  seems,  therefore,  as  if  upon  the  last  analysis  that  monopoly, 
in  spite  of  all  the  epithets  which  have  been  hurled  upon  it,  is  in 
itself  a  perfectly  lawful  thing,  and  that  the  only  objection  which 
the  law  really  has  is  to  certain  methods  of  bringing  about  a 
monopoly,  and  the  objection  is  not  to  the  monopoly  but  to  the 
methods. 

The  conclusion,  therefore,  seems  to  be  that  monopoly  is  an 
evil,  but  a  necessary  evil;  that  the  restraint  on  trade  producing 
a  monopoly  may  be  divided  into  those  which  are  lawful  and  those 
which  are  unlawful,  and  consequently  that  the  law  only  condemns 
a  monopoly  when  it  condemns  the  restraint  of  trade  which  brings 
it  about,  and  thus  only  condemns  a  monopoly  indirectly  by  con- 
demning the  restraint. 
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Restraints  of  Minor  Importance. 

We  shall  now  change  the  order  previously  indicated  and  dis- 
pose of  several  cases  of  restraints  of  minor  importance  before 
taking  up  the  important  topic  of  contracts  in  restraint  of  trade. 
Restraints  on  trade  may  be  imposed  by  act  of  the  state,  which  may 
be  by  grant  of  a  monopoly  or  some  direct  legislative  regulation  of 
trade.^^  Restraints  on  trade  by  direct  legislative  action  of  the 
state  or  some  subordinate  agency  thereof,  were  very  minute  in 
the  Middle  Ages.  These  restrictions  have  long  since  been  abol- 
ished, although  many  customary  restraints  still  exist.^^  We  have 
now  a  large  and  increasing  class  of  legislative  restraints  on  trade 
which  have  been  adopted  under  the  influence  of  collectivism,  with 
the  idea  of  benefitting  the  community  at  large.*"  In  so  far  as  any 
of  these  restraints  imposed  by  a  state  project  into  the  domain  of 
interstate  commerce,  they  seem  to  come  within  the  Sherman  Anti- 
Trust  Law.  Since  the  laws  of  a  state  ordinarily  have  no  extra- 
territorial operation,  a  case  of  this  kind  is  not  likely  to  occur. 
Two  or  more  states,  however,  might  by  combining  affect  interstate 
commerce.*^  Competition  when  successful  is  another  case  of  an 
involuntary  restraint  on  trade  as  to  the  party  competed  against. 
The  trade  of  the  party  against  whom  the  competition  is  directed  is 
restrained  by  the  success  of  the  competition.  We  have  already 
referred  more  fully  to  the  subject  of  competition,  and  it  is  only 
necessary  to  notice  it  at  this  point  in  this  aspect  as  a  restraint  on 
trade. 

A  regulation  by  a  railroad  of  transportation  services  may,  in  a 
certain  sense,  as  in  the  case  of  increase  of  rates,  operate  as  a 
restraint  on  trade.  This  restraint  may  reduce  the  number  of 
transactions  in  the  commodity  in  question,  or  without  reducing 
the  number,  may  reduce  the  profit  of  somebody  connected  with  the 

^The  case  of  a  monopoly  has  already  been  sufficiently  discussed. 

'"The  most  conspicuous  examples  of  this  kind  of  regulation  were  the 
statutes  against  forestalling,  regrating  and  engrossing.  These  statutes 
seem  to  have  been  aimed  at  the  middleman,  the  medieval  idea  evidently 
being  to  bring  the  producers  of  the  necessaries  of  life  and  the  consumers 
face  to  face  and  prevent  any  other  person  dealing  between  them,  a  notion 
which  seems  to  be  gaining  headway  in  modern  times. 

"A  number  of  these  have  been  referred  to  by  Mr.  Cooke  in  his  Treatise 
on  Combinations  (2nd  ed.  1909)  343  et  seq.  See  also  Leake,  Contracts 
(4th  ed.   1902). 

*^Restraints  on  trade  are  also  imposed  by  lack  of  transportation  facili- 
ties or  banking  facilities,  defective  laws,  etc.  This  restraint  generally  dis- 
appears with  improvement  in  civilization  and  economic  conditions,  and 
operates  equally  on  the  buyer  and  seller.  They  do  not  concern  us  and 
are  only  noticed  in  passing  for  the  sake  of  completeness.  They  may  per- 
haps be  more  accurately  described  as  obstacles  to  trade. 
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trade  or  result  in  an  increase  in  price.  Except  in  the  case  of  dis- 
crimination, a  regulation  of  this  kind  operates  equally  on  both 
parties  or  on  all  of  the  buyers  or  all  of  the  sellers  equally.  These 
observations  also  apply  to  all  public  service  corporations,  which 
so  far  as  they  render  services  in  the  transaction  of  interstate  trade, 
are  evidently  within  the  scope  of  federal  regulation.*^  It  is 
apparent,  however,  that  this  kind  of  restraint  of  trade  is  some- 
what different  from  the  restraint  of  trade  recognized  at  common 
law.  Railroad  companies,  therefore,  are  engaged  in  trade  in  so 
far  as  they  are  selling  their  transportation,  and  are  themselves  in- 
struments of  trade  in  so  far  as  they  are  furnishing  transportation 
to  parties  engaged  in  trade.*^  We  have  now  reached  the  case  of  a 
covenant  in  restraint  of  trade,  and  most  of  the  discussion  has  been 
directed  to  this  branch  of  the  law,  and  our  task  will  be  to  show  the 
particular  in  which  these  covenants  are  really  of  importance  in 
modern  times. 

Contracts  {Covenants)  in  Restraint  of  Trade.** 
A  restraint  may  also  be  imposed  on  trade  by  the  operation  of 
a  contract,  commonly  referred  to  as  a  contract  in  restraint  of  trade, 
which  is  by  far  the  largest  subdivision  of  the  law  on  this  subject. 
The  term  "contract  in  restraint  of  trade,"  however,  is  not  alto- 
gether accurate  and  is,  therefore,  somewhat  misleading.  It  is  not 
the  contract  which  is  a  restraint  of  trade,  but  the  performance  of 
a  covenant  or  promise,*^  which  is  an  integral  part  of  the  contract 
which  is  in  restraint  of  trade.  To  speak  accurately,  therefore,  we 
should  refer  to  this  heading  of  the  subject  as  contracts  containing 
a  covenant  or  promise,  the  performance  of  which  by  the  cove- 
nantor will  restrain  trade.**     The  covenant  in  restraint  of  trade 

*^As,   for  instance,  telegraph  companies,  telephone  companies,  etc. 

"See  remarks  of  Peckham,  J.,  in  U.  S.  v.  Trans.-Mo.  Ass'n.  (1896) 
166  U.  S.  290,  312. 

"We  have  discussed  monopoly  first  because  it  is  believed  that  by  this 
course  the  subject  will  be  more  easily  understood.  The  performance  of 
a  contract  in  restraint  of  trade  may  or  may  not  result  in  a  monopoly,  and 
it  is  probable  that  in  modern  times  a  contract  in  restraint  of  trade  is  only 
objectionable   if   its  performance   does  have   such   consequences. 

*"It  would  be  desirable  to  discard  the  word  "covenant"  and  use  the 
word  "promise,"  as  the  latter  does  not  carry  with  it  any  technical  common 
law  ideas.  In  deference,  however,  to  what  seems  to  be  established  usage, 
we  have  retained  the  word  "covenant." 

"The  language  of  the  English  judges  in  referring  to  this  subject  is,  as 
may  be  expected,  much  more  accurate  than  that  used  in  our  courts.  See 
argument  of  counsel  and  dialogue  with  the  judges  in  Maxim  et  al  v. 
Nordenfelt  (1893)  L.  R.  i  Ch.  630,  636  et  seq.;  language  of  Lord  Ash- 
bourne in  Nordenfelt  v.  Maxim  et  al.  L.  R.  [1894]  A.  C.  535,  558,  and  of  Sir 
VV.  James,  V.  C,  in  Leather  Co.  v.  Lorsont  (1869)  L  .R.  9  Eq-  345,  ,353,  and 
The  Common  Law  of  England  (loth  ed.  Odgers  1911)  Vol.  II  p.  731. 
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may,  however,  stand  by  itself  as  the  whole  of  one  side  of  the 
contract.  Even  in  this  case  it  is  not  the  contract  but  merely  a 
covenant  forming  part  of  the  contract. 

The  performance  of  the  covenant  is  necessarily  an  act  either 
of  omission  or  commission,  and  the  act  contemplated  thereby  may 
restrain  the  trade  (i)  of  the  covenantor,  (2)  of  the  covenantee, 
(3)  of  a  third  person.  A  distinction  should  be  drawn  here  between 
the  cases  where  the  contract  contains  a  covenant  by  one  of  the 
parties  in  restraint  of  trade,  and  the  case  where  both  of  the  par- 
ties covenant  to  restrain  trade.  A  case  where  there  is  only  one 
such  covenant,  the  performance  of  which  restrains  the  trade  of 
the  covenantee,  is  extremely  unlikely  to  occur,  as  the  covenantee 
would  be  in  the  position  of  giving  a  consideration  to  his  own  detri- 
ment. Where  both  or  all  of  the  parties  covenant  to  restrain  trade, 
the  performance  by  each  covenantor  may  restrain  the  trade  of  the 
covenantees  as  well  as  his  own  trade.  Where  the  covenant  is  to 
restrain  the  trade  of  a  third  person,  the  remedy  of  the  latter 
sounds  in  tort  and  is  not  affected  by  the  existence  or  non-existence 
of  the  contract.  There  is  one  modification  of  this  case  which 
sometimes  occurs,  where  the  covenantor  undertakes  to  restrain,  in 
favor  of  the  covenantee,  the  trade  of  third  persons  over  whom  he 
has  some  sort  of  influence  or  control. 

Now,  the  covenant  may  be  to  restrain  the  trade  of  the  cove- 
nantor in  one  of  two  ways,  either  (i)  by  a  total  cessation  of 
trade,  or  by  (2)  a  restriction  on  the  manner  of  the  trading  gener- 
ally as  to  one  or  more  of  the  elements  we  have  referred  to.*'  The 
first  is  generally  found  in  contracts  relating  to  (i)  a  sale,  usually 
of  a  business,  (2)  dissolution  of  a  partnership,  (3)  employment 
of  a  servant  ;**  the  second  in  contracts  of  ( i )  formation  of  a  part- 
nership, (2)  agreements  among  competitors.  (3)  agreements  be- 
tween buyers  and  sellers  providing  for  the  manner  in  which  they 
shall  carry  on  the  business.*®  The  one  eliminates  competition,  the 
other  modifies  it.°° 

*'See  note  9  supra. 

**In  these  cases  only  one  of  the  parties  covenants  to  restrain  trade. 

"In  these  cases  all  the  parties  covenant  to  restrain  trade. 

"Covenants  in  restraint  of  trade  may  also  be  in  rem,  of  which  a  few 
instances  have  been  collected,  (a)  Real  property:  Covenants  restricting 
trade  on  the  premises  mav  appear  in  (i)  conveyance  of  fee.  Hatcher  v. 
Andrews  (1869)  68  Ky.  "561;  Hodge  v.  Sloan  (1887)  107  N.  Y.  244; 
Holmes  z:  Martin  (1851)  10  Ga.  503,  all  valid;  (2)  grant  of  right  of  way, 
Merriman  z:  Coover  (1905)  104  Va.  428.  valid;  (3)  lease,  Ferris  v.  .Ameri- 
can Brewing  Co.  (1900)  155  Ind.  539;  covenant  that  lessee  should  sell  only 
beer  manufactured  by  a  certain  company,  enforced  by  the  company  by  in- 
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The  performance  of  a  covenant  in  restraint  of  trade,  therefore, 
is  a  direct  restraint  on  the  trade  of  the  promisor  or  promisee,  and 
is  an  indirect  restraint  on  the  trade  of  those  other  parties  whose 
freedom  of  trade  may  be  diminished  by  the  performance  of  the 
covenant.  For  reasons  which  we  shall  hereafter  point  out,  cove- 
nants to  restrain  trade  are  also  to  be  divided  into  ( i )  those  entered 
into  by  an  individual,  (2)  those  entered  into  by  a  combination, 
(3)  those  entered  into  by  several  individuals  for  the  formation 
of  a  combination  or  by  one  person  in  aid  of  a  combination.  We 
shall  for  the  present  confine  our  attention  to  the  first. 

The  restraint  imposed  by  the  performance  of  the  contract  may 
be  limited  or  unlimited  as  to  time  or  space  or  either  or  both, 
and  the  legality  of  the  covenant  depends  on  whether  the  law  re- 
gards the  restraint  so  imposed  as  reasonable  or  unreasonable.''^ 
The  legal  notion  of  what  is  reasonable  restraint  varies  from  time 
to  time  according  to  the  economic  conditions  prevailing  in  the 
community."*^ 

We  have  the  fundamental  principle  that  every  agreement  hav- 
ing certain  characteristics  imposes  a  binding  obligation  on  the 
parties  to  it,  for  breach  of  which  the  law  will  inflict  a  penalty. 
Every  contract  is,  generally  speaking,  valid.  Invalidity  is  the  ex- 
ception. The  law  will  refuse  to  enforce  a  contract  for  several 
reasons.  One  is  that  the  contract  is  said  to  be  illegal.  This  state- 
ment opens  up  a  difficult  and  fascinating  branch  of  the  law,  which, 
however,  we  propose  to  avoid.  A  contract  may  be  illegal  because 
one  or  both  of  the  parties  have  promised  to  do  an  unlawful  act, 
or  because  although  the  act  promised  to  be  done  by  both  parties 

junction  and  by  accounting.  Also  where  an  action  is  brought  by  an 
adjoining  owner  to  recover  damages  for  nuisance,  the  defendant  may  enter 
into  a  covenant  in  restraint  of  trade  on  the  premises,  for  a  case  of  which 
see  Grasselli  v.  Lowden  (i860)  11  Oh.  St.  349.  (b)  Personal  property: 
(i)  steamboat,  Oregon  Nav.  Co.  v.  Winsor  (1873)  20  Wall  64,  s.  c. 
Wright  V.  Ryder  (1868)  36  Cal.  342;  Dunlap  v.  Gregory  (1851)  10  N.  Y. 
241 ;  (2)  printing  press,  N.  Y.  Bank  Note  Co.  v.  Hamilton  Bank  Note  Co. 
(N.  Y.  1895)  83  Hun  593.     In  all  of  these  cases  the  covenant  was  valid. 

"The  question  whether  the  restraint  is  reasonable  is  generally  regarded 
as  a  question  of  law.  Pollock,  Contracts  (3rd  Amer.  ed.  1906)  477; 
Chitty,  Contracts  (15th  ed.  1909)  651,  n.,  citing  Dowden,  et  al  v.  Pook 
(1904)   I  K.  B.  45,  and  cases  cited. 

''^While,  therefore,  a  judge  must  necessarily  exercise  his  reasoning  fac- 
ulties in  determining  the  question  at  issue,  as  he  must  in  every  case,  yet 
the  word  reasonable  as  descriptive  of  the  character  of  the  covenant  is 
used  in  a  somewhat  different  sense  from  that  used  when  we  speak  of  a 
reason  of  the  judge.  The  two,  therefore,  are  not  to  be  confused.  This 
confusion,  however,  appears  in  the  opinion  of  Chief  Justice  White  in  the 
Standard  Oil  Case. 


RESTRAINTS    ON    TRADE.  121 

is  perfectly  lawful,  yet  the  law  says  that  there  is  something  about 
the  contract  other  than  that  arising  from  the  nature  of  the  act 
promised  to  be  performed  which  makes  it  inadvisable  to  enforce 
it.  This  peculiarity  appears  in  the  subject  under  discussion. 
Trading  in  a  particular  way  or  abstaining  from  trade  are  in  them- 
selves, generally  speaking,  lawful  acts,  yet  it  is  said  that  the 
promise  to  do  such  a  lawful  act  for  a  consideration  makes  the 
promise  illegal  and  enables  the  promisor  to  refuse  performance 
with  impunity  and  perhaps  prevents  him  from  recovering  the 
consideration  when  he  has  performed  by  restraining  trade  as 
promised."^ 

Public  Policy  Involving  Invalidity  of  Covenants  In  Restraint  of 

Trade. 
We  have  collected  in  the  note  a  number  of  objections  which 
have  from  time  to  time  been  urged  against  these  covenants.  They 
may  all  be  reduced  to  four  heads,  corresponding  to  the  four  dif- 
ferent aspects  of  restraint  which  appear  in  the  case:  (i)  the  effect 
on  the  covenantor,  (2)  the  effect  on  the  covenantee,  (3)  the  effect 
on  competitors,  (4)  the  effect  on  persons  buying  or  selling  from 

"There  was  no  principle  at  common  law  which  prevented  an  individual 
from  making  or  performing  a  covenant  in  restraint  of  trade.  No  penalties, 
civil  or  criminal,  were  imposed  on  such  an  act.  "At  common  law  the 
fact  that  an  agreement  is  void  as  being  in  restraint  of  trade  does  not, 
without  more,  make  it  unlawful,  that  is  to  say,  an  indictable  offense  or 
actionable  wrong  either  to  enter  into  such  an  agreement  or  if  one  thinks 
fit  to  observe  it."  Pollock,  17  Harv.  L.  Rev.  151,  citing  Mogul  S.  S.  Co. 
V.  McGregor  (1889)  23  Q.  B.  D.  598.  Mr.  Leake  says  that  it  was  only 
the  party  who  had  entered  into  the  covenant  to  do  an  act  in  restraint  of 
trade  who  could  set  up  the  illegality  of  the  contract  when  sued  for  non- 
performance. If  he  performed,  no  question  as  to  the  illegality  could  arise 
and  he  was  entitled  to  recover  the  consideration.  Leake,  Contracts  (4th 
ed.  1902)  516,  citing  Bishop  v.  Kitchin  (1868)  38  L.  J.  Q.  B.  20.  In  several 
cases,  however,  Bunn  v.  Guy  (1803)  4  East  190;  Wallis  z:  Day  (1837)  2 
M.  &  W.  273;  American  Brake  Beam  Co.  v.  Pungs  (1905)  141  Fed.  923; 
Cincinnati  Packet  Co.  v.  Bay  (1906)  200  U.  S.  179;  where  the  covenantor 
performed  the  covenant  and  brought  suit  against  the  covenantee,  the 
question  of  the  illegality  of  the  covenant  as  being  in  restraint  of  trade  was 
discussed,  although  in  all  of  them  the  covenantor  was  allowed  to  recover. 
And  in  one  case.  Bishop  v.  Palmer  (1888)  146  Mass.  469,  it  was  held  that 
the  covenantor  could  not  recover  because  of  the  illegality  even  though  he 
had  performed  his  covenant  It  is  probably,  therefore,  the  law  that  the 
invalidity  of  the  covenant  in  restraint  of  trade  is  available  as  a  defence  to 
either  the  covenantor  or  covenantee.  Of  course  where  both  the  parties 
make  a  covenant  in  restraint  of  trade,  the  case  is  different  because  no 
matter  which  one  brings  the  suit,  the  other  can  set  up  as  a  defence  the 
circumstance  that  the  covenant  he  undertook  to  perform  is  unreasonable 
and  therefore  void.  In  the  case  of  Oliver  v.  Gilmore  (1892)  52  Fed.  562, 
where  this  principle  was  urged  upon  the  court,  there  was  a  contract 
between  competitors,  and  each  made  an  illegal  covenant ;  consequently,  the 
plaintiff  was  not  allowed  to  recover  even  though  he  had  performed  the 
consideration  by  abstaining  from  trade  as  he  had  agreed. 
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the  covenantee.  Since,  however,  different  considerations  are  ap- 
plicable to  the  case  of  a  covenant  to  abstain  from  trade  than  ob- 
tain in  the  case  of  a  covenant  merely  to  trade  under  certain 
restrictions,  we  shall  consider  these  different  aspects  (i),  (2), 
(3)  and  (4)  in  the  order  named  under  each  of  the  two  head- 
ings.''* These  distinctions  do  not  appear  to  have  been  taken  in 
the  books,  but  it  is  submitted  that  they  are  of  assistance  in  clearing 
up  the  subject."^^     The  objection  that  the  covenantor  was  injured 

"Table  showing  division  of  the  subject. 
Covenant  to  abstain  from  trade, 
(i)   Effect  on  covenantor. 

(2)  Effect   on   covenantee. 

(3)  Effect  on  competitors. 

(4)  Effect  on  persons  buying  from  or  selling  to  the  covenantee. 
Covenant  merely  to  trade  in  a  particular  manner. 

(i)   Effect  on  covenantor. 

(2)  Effect  on  covenantee. 

(3)  Effect    on   competitors. 

(4)  Effect  on  persons  buying  from  or  selling  to  the  covenantors  or 
covenantees. 

"The  reasons  which  have  from  time  to  time  been  adduced  against  the 
policy  of  covenants  in  restraint  of  trade  are  well  summed  up  by  Morton, 
J.,  in  Alger  y.  Thacher  (Mass.  1837)  19  Pick.  51,  54,  as  follows:  "i.  Such 
contracts  injure  the  parties  making  them,  because  they  diminish  their 
means  of  procuring  livelihoods  and  a  competency  for  their  families.  They 
tempt  improvident  persons  for  the  sake  of  present  gain  to  deprive  them- 
selves of  the  power  to  make  future  acquisitions.  And  they  expose  such 
persons  to  imposition  and  oppression."  (So  far  as  the  circumstances  of 
imposition  and  oppression  are  present,  the  case  calls  for  the  inter- 
position of  equity  on  well-settled  grounds  entirely  apart  from  the  question 
of  a  restraint  of  trade.)  "2.  They  tend  to  deprive  the  public  of  the 
services  of  men  in  the  employments  and  capacities  in  which  they  may  be 
most  useful  to  the  community  as  well  as  themselves.  3.  They  discourage 
industry  and  enterprise,  and  diminish  the  products  of  ingenuity  and  skill. 
4.  They  prevent  competition  and  enhance  prices.  5.  They  expose  the 
public  to  all  the  evils  of  monopoly."  Pollock,  Contracts  (Wald's  3rd 
Amer.  ed.  1906)  373,  467,  says  that  the  freedom  of  the  individual  to  act 
and  contract  as  to  trade  is  limited  by  public  policy,  and  classifies  agree- 
ments in  restraint  of  trade  among  the  contracts  which  he  calls  illegal  as 
contrary  to  the  common  weal  because  tending  to  improper  or  excessive 
interference  with  the  lawful  actions  of  individual  citizens,  that  is,  against 
public  policy.  For  a  discussion  of  the  history  of  such  agreements,  see 
p.  467  et  seq.  Mr.  Justice  Story,  Eq.  Juris.,  Vol.  i,  (2nd  ed.  1839)  Sec. 
292,  says  that  a  contract  in  restraint  of  trade  is  a  case  of  constructive 
fraud  because  inconsistent  with  the  general  policy  of  the  law ;  that 
general  restraints  of  trade  have  a  tendency  to  promote  monopolies, 
and  to  discourage  industry,  enterprise,  and  just  competition,  and  thus  to 
do  mischief  to  the  party,  by  the  loss  of  his  livelihood  and  the  subsistance 
of  his  family,  and  mischief  to  the  public,  by  depriving  it  of  the  services 
and  labors  of  a  useful  member.  But  the  same  reasoning  does  not  apply 
to  a  special  restraint  not  to  carry  on  trade  in  a  particular  place,  or 
with  particular  persons,  or  for  a  limited  reasonable  time ;  for  this 
restraint  leaves  all  other  places,  and  persons,  and  times,  free  to  the  party, 
to  pursue  his  trade  and  employment.  And  it  may  even  be  beneficial  to  the 
country,  that  a  particular  place  should  not  be  overstocked  with  artisans 
or  other  persons,  engaged  in  a  particular  trade  or  business ;  or  a  particular 
trade   may   be   promoted    by   being    for   a    short    period    limited   to   a    few 
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by  the  performance  of  the  covenant  to  abstain  from  trade  was 
a  great  force  when  restrictions  existed  on  the  change  from  one 
calling  to  another.^*  An  individual  under  these  circumstances 
might  easily  be  deprived  of  the  means  of  earning  his  livelihood 
and  be  reduced  to  a  condition  which  would  be  burdensome  to  the 
community.  In  modern  times,  however,  an  individual  may  change 
his  business  freely  so  far  as  any  external  restriction  is  concerned, 
and  the  objection,  therefore,  no  longer  has  any  weight/^  A 
covenant  to  abstain  from  trade  was,  of  course,  distinctly  advan- 
tageous to  the  covenantee,  and  there  is,  therefore,  no  objection  to 
be  urged  from  his  point  of  view.  So  far  as  competitors  were  con- 
cerned the  performance  of  the  covenant  was  beneficial  to  them 
as  it  eliminated  a  competitor  and,  to  that  extent,  removed  a  re- 
straint on  their  trade,  and  the  failure  to  perform  by  increasing 
competition  imposed  restraint  on  their  trade.  It  is  obvious, 
therefore,  that  the  considerations  urged  against  the  validity  of 
covenants  in  restraint  of  trade  did  not  apply  to  their  effect  so  far 
as  competitors  were  concerned. 

The  performance  of  the  covenant  would  be,  to  that  extent,  a 

persons;  especially  if  it  be  a  foreign  trade  recently  discovered,  and  it 
can  be  beneficial  but  to  a  small  number  of  adventurers.  And  for  a  like 
reason,  a  person  may  lawfully  sell  a  secret  in  his  trade  or  business,  and 
restrain  himself  from  using  that  secret.  Parker,  C.  J.,  in  Mitchel  v. 
Reynolds  (i/ii)  i  P.  Wms.  i8i,  says  that  such  restraints  imposed  by 
contract  are  invalid  because  of  the  abuses  they  are  liable  to,  as.  for 
instance,  from  corporations  that  are  perpetually  laboring  for  exclusive 
advantages  in  trade,  and  to  reduce  it  to  as  few  heads  as  possible.  Abuse 
by  masters  giving  them  power  over  their  apprentices.  Because  in  many 
cases  this  can  be  of  no  use  to  the  obligee  in  the  case  of  general  restraint 
throughout  England,  as  it  is  immaterial  to  a  tradesman  in  London  what 
another  does  at  New  Castle,  and  that  the  reasons  in  favor  of  their 
validity  are  that  there  may  happen  instances  where  they  would  be  bene- 
ficial, as  where  there  is  a  town  overstocked  with  a  particular  trade,  or  an 
old  man  wishes  to  retire  from  business.  Anson,  Contracts  (4th  London 
ed.)  183,  says  that  agreements  to  restrain  trade  were  among  the  first  to 
elicit  the  principle  that  the  courts  would  look  to  the  interests  of  the  public 
in  enforcing  the  contracts.  He  further  says,  p.  188,  that  "it  is  against  the 
policy  of  the  law  that  a  man  should  deprive  himself  of  the  means  of 
exercising  his  skill  and  earning  his  living.  The  trade  of  the  country  and 
the  individual  himself  may  alike  be  sufferers."  It  has  been  supposed  that 
there  is  a  tendency  to  overdo  trade,  that  there  is  too  much  competition,  and 
consequentlv  there  is  no  harm  in  enforcing  covenants  in  restraint  of  trade. 
Wilde,  J.,  in  Palmer  v.  Stebbins  (Mass.  1825)  3  Pick.  188.  Terney.  J.. 
in  Whitney  v.  Slayton  (1855)  40  Mo.  224.  231,  thinks  that  there  is  such 
facility  for  embarking  in  business  without  capital,  that  too  many  people 
try  experiments,  and  a  business  will  become  overcrowded,  consequently 
those  who  sell  out  and  withdraw  will  be  the  most  successful,  and  therefore 
the  ancient  rule  is  not  too  rigorously  enforced  in  this  country. 

"See  2  Parsons,  Contracts  (9th  ed.  1904)  914- 

"Taft.  C.  J.,  in  U.  S.  v.  Addyston  Pipe  &  Steel  Co.  (1898)  85  Fed.  271, 
280;  Jenkins.  J.,  in  Harrison  z:  Glucose  Sugar  Ref.  Co.  (1902)  ir6  Fed. 
304,  310;  Knowlton,  J.,  in  Electric  Co.  v.  Hawkes  (1898)  171  Mass.  loi,  105. 
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restraint  on  the  trade  of  the  person  buying  or  selHng  the  article 
in  question  from  the  covenantee,  or  from  others  engaged  in  the 
same  selHng  or  buying,  because  the  abstaining  from  trade  would 
remove  a  competitor  and  thus  indirectly  restrain  the  freedom  of 
trade  of  the  person  or  persons  buying  or  selling  the  article  in 
question.  The  persons  buying  or  selling  the  commodity,  however, 
would  have  no  more  reason  to  complain  of  the  removal  of  a 
customer  by  this  means  than  they  would  if  he  should  die,  go  into 
bankruptcy,  or  give  up  business  altogether.  Even  if  the  law  has 
to  do  with  individual  freedom  to  buy  or  sell,  it  has  nothing  to  do 
with  furnishing  a  customer  or  a  place  to  buy.^*  This  is  true  so 
far  as  any  individual  trader  is  concerned.  Where,  however,  a 
sufficient  number  of  traders  are  removed  by  individual  covenants 
not  to  trade  running  to  the  same  covenantee,  the  latter  may  ac- 
quire a  monopoly,  that  is,  by  purchasing  all  competition.*^®  The 
common  law  provided  no  direct  remedy  for  such  a  state  of  affairs. 
So  far  as  an  individual  might  buy  up  the  business  of  his  competi- 
tors by  such  contracts,  the  law  probably  has  no  objection  because 
to  interfere  with  him  would  interfere  with  his  freedom  of  con- 
tract,®" and  there  is  practically  no  danger  under  modern  condi- 
tions of  an  individual  acquiring  a  monopoly  in  this  way.  Indeed, 
when  such  a  monopoly  was  acquired  in  a  small  way,  as  it  often 
was,  by  a  physician  buying  up  a  practice  in  a  country  town  or 
by  a  tailor,  the  law  did  not  concern  itself  with  the  situation.  In 
all  these  cases,  however,  there  was  just  as  truly  a  monopoly  on 
a  small  scale  as  there  is  on  a  large  scale  where  all  the  selling  and 
buying  of  a  particular  commodity  is  controlled  by  some  huge  corpo- 
ration. 

In  the  case,  however,  where  a  combination  of  individuals 
undertakes  to  create  a  monopoly  by  taking  such  covenants,  the 
circumstances  are  different  and  the  law  takes  cognizance  of  the 
situation.  In  this  case,  therefore,  it  is  not  that  the  purchase  of  the 
business  of  a  rival  is  void  nor  that  the  purchase  of  all  competi- 
tion is  void,  but  that  the  purchase  is  made  by  a  combination,  be- 

"There  is  no  danger  to  the  community  from  the  performance  of  a 
covenant  of  an  individual  not  to  work  in  a  particular  field  in  modern  times, 
Knowlton,  J.,  in  Electric  Co.  v.  Hawkes  (1898)  171  Mass.  loi,  105;  Landon, 
J.,  in  Cummings  v.  Union  Blue  Stone  Co.  (1900)   164  N.  Y.  401,  404. 

°"'A  sufficient  number  of  seemingly  harmless  partial  restraints  might, 
when  combined,  produce  a  downright  monopolistic  and  engrossing  general 
restraint,"  Piatt,  D.  J.,  in  National  Co.  v.  Haberman   (1903)    120  Fed.  415. 

'"Lord  Macnaughton  in  Nordenfelt  v.  Maxim  L.  R.  [1894]  A.  C.  535, 
567;  Gray,  J.,  in  Wood  v.  Whitehead  (1901)  165  N.  Y.  545,  551. 
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cause  the  law  rightly  fears  that  the  power  of  a  combined  number 
of  persons  is  so  much  greater  than  that  of  an  individual  that  the 
chances  of  their  obtaining  a  monopoly  by  such  purchase  is  cor- 
respondingly greater.®^  The  covenant  to  trade  in  a  particular 
manner  is  entirely  harmless  as  a  restraint  of  trade  when  it  ap- 
pears in  a  contract  of  employment  or  formation  of  a  partnership 
as  respects  the  covenantor,  the  covenantee  or  a  third  person,  and 
no  case  has  been  found  in  the  books  condemning  such  a  restraint. 
Where,  however,  individuals  not  standing  in  a  relation  of  employ- 
ment or  partnership  contract  together  to  trade  in  a  particular 
manner,  there  are  several  questions  of  public  policy  involved 
which  will  be  discussed  when  we  come  to  treat  of  the  subject  of 
combination. 

So,  also,  where  the  covenant  is  between  an  individual  buyer 
and  a  seller  the  law  makes  no  objection.  It  is  only  in  the  case  of 
a  contract  between  a  number  of  buyers  and  a  number  of  sellers 
containing  covenants  in  restraint  of  trade  that  the  law  will  say 
there  is  a  combination  and  that  there  will  be  any  question  of 
illegality.®- 

We  may  conclude,  therefore,  that  a  covenant  not  to  engage 
in  a  particular  trade  is,  in  modem  times,  unobjectionable  on  the 
score  of  public  policy,  so  far  as  the  covenantor  is  concerned.  A 
covenant  not  to  trade  at  all  would  be  objectionable  as  encouraging 
idleness  and  therefore  void  perhaps  entirely  apart  from  the  princi- 
ples we  are  discussing.  No  case  of  this  kind  has  been  found. 
So  far  as  competitors  of  the  covenantor  and  the  covenantee  are 
concerned,  the  performance  of  the  covenant  is  distinctly  advan- 
tageous to  them,  and  no  objection  on  the  ground  of  public  policy 
has  been  urged  so  far  as  they  are  concerned.  Where,  however, 
the  interest  of  persons  buying  or  selling  from  or  to  the  covenantee 
are  concerned,  the  case  is  different.  The  covenantee  may,  by 
taking  a  sufficient  number  of  covenants,  obtain  control  of  the 
market  and  thus  seriously  diminish  the  freedom  of  trade  of  the 
persons  buying  from  or  selling  to  him.     It  is  not  likely,  under 

*^We  shall  postpone  the  discussion  of  the  case  of  a  combination  taking 
such  covenants  to  the  heading  of  combination,  which  is  subsequently 
discussed. 

"Wilde,  J.,  in  Palmer  v.  Stebbins  (Mass.  1825)  3  Pick.  188,  192,  says 
"An  agreement  with  a  tradesman  to  give  him  all  the  promisor's  custom  or 
business  upon  fair  terms  and  not  to  encourage  rival  tradesmen  to  his 
injury,  can  hardly  be  considered  a  restraint  on  trade.  It  is  not  injurious 
to  the  public,  who  are  indifferent,  and  no  one  can  by  multiplying  such 
contracts  in  any  likelihood  obtain  a  monopoly." 
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modern  business  conditions,  that  an  individual  would  be  able  to 
accomplish  this  result.  A  combination  may,  however,  do  so,  and 
the  further  discussion  of  this  topic  will  be  deferred  to  that 
heading. 

It  has  been  supposed  that  at  common  law  the  meaning  of  the 
phrase  "contracts  in  restraint  of  trade"  was  confined  to  the  con- 
tracts in  which  the  restraint  was  said  to  be  unreasonable  and  there- 
fore void ;  that  other  contracts  which  were  held  valid  were  not  in 
restraint  of  trade  because  the  restraint  contemplated  was  reason- 
able. This  notion  will  be  dismissed  upon  careful  reflection,  as  it 
springs  from  the  inaccurate  use  of  the  term  "contract  in  restraint 
of  trade."  This  phrase  is,  as  we  have  seen,  merely  a  general 
and  loose  description  of  a  class  of  contracts  containing  covenants 
the  performance  of  which  restrain  trade.  It  is  clear,  therefore, 
in  point  of  fact,  that  the  performance  of  a  covenant  may  restrain 
trade,  and  yet  the  restraint  may  be  regarded  as  reasonable.  The 
suggested  limitation  of  the  phrase,  therefore,  does  not  fit  the 
facts.  Furthermore,  the  statement  is  constantly  made  in  the  books 
that  a  contract  in  partial  restraint  of  trade  is  valid,  thus  recogniz- 
ing the  actual  facts  and  ignoring  the  supposed  limitation,  for  if 
the  term  "contract  in  restraint  of  trade"  only  includes  those  which 
were  void,  it  would  be  unnecessary  to  introduce  the  qualification 
"partial  restraint."*'^  Furthermore  the  performance  of  valid 
reasonable  contracts  at  common  law  restrained  trade  in  point  of 
fact,  and  the  failure  to  perform  void  unreasonable  contracts  did 
not  restrain  trade  at  all  because  they  would  restrain  trade  only 
if  performed.  And  the  circumstance  of  their  being  void  does  not 
come  before  the  court  until  the  promisor  refuses  to  perform  and 
sets  up  the  illegality  in  defence  either  to  a  common  law  action  or 
a  proceeding  in  equity  for  specific  performance.  We  may  con- 
clude, therefore,  that  the  idea  that  the  phrase  "contracts  in  re- 
straint of  trade"  only  embraces  contracts  in  unreasonable  restraint 
of  trade,  is  unsupported  by  authority,  at  war  with  the  facts,  and 
only  producing  additional  obscurity  in  an  already  sufficiently  dif- 
ficult subject. 

We  must  further  remember  that  the  law  afforded  two  reme- 
dies, one  at  common  law  for  damages,  and  the  other  in  equity 
by  way  of  specific  performance  for  the  breach  of  the  covenant 

^'Kekewich,  J.,  in  Davies  v.  Dayies  (1887)  L.  R.  36  Ch.  D.  359,  ^^6,  is 
of  the  opinion  that  a  partial  restraint  of  trade  is  the  same  as  a  reasonable 
restraint.  If  this  is  so,  an  unreasonable  restraint  is  a  greater  restraint 
than  partial.  See  also  the  case  of  Collins  v.  Locke  (1879)  L.  R.  4  A.  C. 
674.  where  the  contract  contained  two  covenants,  one  of  which  was  held 
void  as  unreasonable,  and  the  other  valid  as  a  reasonable  partial  restraint. 
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not  to  trade,  and  that  the  remedy  in  equity  depended  on  considera- 
tions additional  to  those  obtaining  at  common  law.  To  put  it 
shortly,  equity  might  refuse  an  injunction  in  the  case  where  the 
common  law  would  allow  an  action  for  damages  because  equity 
only  took  jurisdiction  when  the  remedy  at  law  was  inadequate. 
The  weight  of  the  cases  as  to  their  effect  on  the  law  of  restraints 
on  trade  cannot  be  accurately  determined  unless  the  distinction  be- 
tween common  law  and  equity  is  carefully  kept  in  mind."* 

Now  that  we  have  disposed  of  these  preliminary  considera- 
tions, we  are  prepared  to  discuss  the  various  covenants  in  restraint 
of  trade  which  may  occur  in  practice.^' 

Covenants  to  Restrain  Trade  in  Contracts  of  Sale. 

The  stock  illustration  of  a  covenant  to  restrain  trade  is  the 
covenant  entered  into  in  a  contract  of  sale  of  some  property, 
generally  the  property  pertaining  to  a  business  or  the  good-will 
of  a  business.  Mr.  Benjamin  appears  to  be  the  only  writer 
who  distinguishes  these  cases  clearly  by  calling  them  contracts  of 
sale  in  restraint  of  trade.®®  The  covenant  is  usually  made  by 
the  vendor  as  an  additional  inducement  to  the  vendee  to  take  over 
the  business,  but  may  also  be  made  by  the  vendee,®'^  and  it  gen- 
erally takes  the  form  of  an  undertaking  not  to  engage  in  the 
business  which  is  the  subject  of  the  sale.®*     This  seems  a  good 

"That  equity  may  not  enforce  a  covenant  good  at  law,  see  opinion  of 
Woodward,  J.,  in  Keeler  v.  Taylor  (1866)  53  Pa.  St.  467. 

"^he  following  table  will  indicate  the  division  of  the  subject: 

I.  Covenants  to  abstain  from  trade. 

(a)  Contract   relating  to   sale  of  business. 

(b)  Contract  relating  to  dissolution  of  partnership. 

(c)  Contract  of  employment. 

II.  Covenant  to  trade  in  a  particular  way. 

(a)  Contract  of  formation  of  partnership. 

(b)  Contract  of  employment. 

(c)  Contract  among  competitors. 

(d)  Contract   between   buyers   and   sellers. 
"•See  Benjamin,  Sales  (2nd  ed.  1877)  476. 

^'See  cases  of  covenants  in  rem  cited  in  note  50  supra,  and  Jones  v.  Lees 
(1856)  I  H.  &  N.  189,  where  there  was  a  sale  of  a  patent  and  a  covenant 
by  the  vendee  not  to  manufacture  certain  machines  for  14  years  except 
under  patent,  which  covenant  was  held  valid  in  an  action  at  law  by  the 
vendor  against  the  vendee. 

"In  a  recent  case,  S.  Jarvis  Adams  Co.  v.  Knapp  (1903)  121  Fed.  34,  by 
Severens,  J.,  it  has  been  supposed  that  a  covenant  in  restraint  of  trade 
was  valid  because  it  was  attached  to  a  sale  of  property,  and  was  enforced 
in  order  that  the  vendor  might  obtain  a  greater  price  of  the  property,  or 
as  a  protection  to  the  title  acquired.  While  this  suggestion  may  have 
influenced  the  exercise  of  jurisdiction  by  way  of  specific  performance 
which  was  assumed  by  the  chancellor,  it  has  no  bearing  on  the  common 
law  aspect  of  the  case. 
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place  to  note  that  the  covenantee  may  assign  the  benefit  of  the 
covenant  not  to  trade.®* 

The  principles  governing  the  reasonableness  of  a  covenant  not 
to  trade  in  these  cases  have  varied  from  time  to  time.  At  the 
early  common  law,  when  trade  was  locaHzed  and  limited  to  small 
areas,  covenants  were  invalid  unless  strictly  limited  as  to  space 
and  time.  With  increasing  breadth  of  trade,  broader  covenants 
became  enforceable,  and  the  scope  of  the  covenants  which  have 
been  sustained  in  many  recent  cases,  is  so  great  that  we  may 
conclude  that  the  rule  as  to  invalidity  of  covenants  in  restraint  of 
trade  attached  to  a  sale  of  business  is  little  more  than  nominal,'^" 
unless  the  covenants  are  taken  by  a  combination.  We  may  first 
observe  that  the  sale  of  a  goodwill  without  any  covenant  leaves 
the  vendor  at  liberty  to  set  up  in  the  same  trade  again  as  soon 
as  and  where  he  pleases.'^^  We  have  collected  in  the  note  a  few 
of  the  cases  which  have  arisen  on  this  point,  and  separated  them 
under  the  headings  of  common  law  and  equity,  in  the  effort  to 
assist  the  reader  in  forming  a  more  accurate  conclusion  as  to 
the  exact  weight  of  the  authorities.'^^ 

"Hedge,  Elliott  &  Co.  v.  Lowe  (1877)  47  la.  137  and  cases  cited. 

'"2  Parsons,  Contracts   (9th  ed.  1904)  914. 

"Shackle  v.  Baker  (1808)  14  Ves.  Jr.  468;  Cruttwell  v.  Lye  (1810)  17 
Ves.  Jr.  335;  Harrison  v.  Gardner  (1817)  2  Mad.  Ch.  Pr.  198;  Kenedy  v. 
Lee  (1817)  3  Meriv.  441.  The  chancellor  would  not  specifically  enforce  an 
agreement  for  the  sale  of  the  goodwill,  Bozon  v.  Farlow  (1816)  i  Meriv. 
459;  Baxter  z;.  Conolly  (1820)  i  Jac.  &  Wal.  576.  But  the  vendor  will  be 
restrained  by  injunction  from  interfering  with  the  goodwill  even  though 
there  is  no  covenant  to  that  effect.  Hall's  App.  (1869)  60  Pa.  St.  458; 
Althen  v.  Vreeland  (N.  J.  1897)  36  At.  479 

"In  the  following  cases,  in  an  action  at  law,  the  promise  was  held  valid 
and  the  promisee  recovered  damages  for  its  breach  by  the  promisor. 
Covenant  not :  to  exercise  the  trade  of  baker  in  a  certain  parish  for 
years,  Mitchell  v.  Reynolds  (1711)  10  Mod.  27,  s.  c.  Fort  296,  i  P.  Wms. 
181 ;  to  keep  a  mercer's  shop  in  Newport  in  the  Isle  of  Wight,  Broad  v. 
Jollyfe  (1721)  Cro.  Jac.  596;  to  practice  law  within  150  miles  of  Lon- 
don, Bunn  V.  Guy  (1803)  4  East  190;  to  be  interested  in  voyages  to  the 
N.  W.  coast  of  America  for  7  years,  Perkins  v.  Lyman  (1813)  9  Mass. 
522;  to  engage  in  the  business  of  grocer  within  certain  limits.  Pierce  v. 
Woodward  (Mass.  1828)  6  Pick.  206;  to  keep  a  tavern  within  half  mile  of 
the  land  conveyed,  Heichew  v.  Hamilton  (la.  1852)  39  G.  Greene  596:  to 
engage  in  the  business  of  iron  casting  within  60  miles  of  a  certain  place 
for  ten  years,  the  space  covered  a  sparsely  inhabited  part  of  the  state  and 
contained  few  places  of  business,  Whitney  v.  Slayton  (1855)  40  Me.  224; 
to  practice  law  in  a  certain  town,  Smalley  v.  Greene  (1879)  52  la.  241; 
to  engage  in  running  a  cheese  factory  or  communicating  trade  secrets 
for  5  years,  Tode  v.  Gross  (1891)  127  N.  Y.  480;  to  sell  buggies  in  a 
particular  town,  Davis  v.  Brown  (1895)  98  Ky.  475;  to  engage  in  manu- 
facture and  sale  of  medical  compound  within  the  county,  Gregory  v. 
Spieker  (1895)  no  Cal.  150.  See  also  Gilman  v.  Dwight  (Mass.  1859)  13 
Gray  356;  Jenkins  v.  Temples  (1869)  39  Ga.  655;  Warfield  v.  Booth  (1870) 
S3  Md.  63;  Boutelle  v.  Smith  (1874)  116  Mass.  in;  Goodman  v.  Henderson 
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Partnerships.   Contracts  of  Employment. 

In  the  case  of  an  agreement  forming  a  partnership,  there  is 

generally  a  covenant  inserted  in  the  shape  of  a  promise  on  the 

(1877)  58  Ga.  567;  Stewart  v.  Challacombe  et  al.  (1882)  11  111.  App.  379; 
Johnson  v.  Gwinn   (1884)    100  Ind.  466. 

In  the  following  cases,  in  an  action  at  law  against  the  promisor, 
the  promise  was  held  unreasonable  and  void,  and  there  could  be  no 
recovery.  Covenant  not :  to  carry  on  or  be  concerned  in  the  business 
of  founding  iron,  Alger  z:  Thacher  (Mass.  1837)  19  Pick.  51;  to  engage  in 
the  brewing  business.  Hinde  v.  Gray  (1840)  i  Mann.  &  Gran.  195;  to  engage 
in  the  dry  goods  business  for  a  term  of  5  years,  Wiley  v.  Baumgardner 
(1884)  97  Ind.  66;  to  engage  in  business  in  the  State  of  Illinois  for  25 
years.  Union  Strawboard  Co.  z:  Bonfield  (1901)    193  111.  420. 

In  the  following  cases  of  an  action  at  law  by  the  covenantee  against 
the  covenantor,  no  question  as  to  the  reasonableness  of  the  covenant  was 
raised.  Other  questions  were  involved.  Pierce  z:  Fuller  (1811)  8  Mass. 
223;  Homer  v.  Ashford  (1825)  3  Bing.  322;  Ross  v.  Sadgbeer  (N.  Y.  1839) 
21  Wend.  166;  Gompers  v.  Rochester  (1867)  56  Pa.  St.  194;  Buck  v. 
Coward  (1899)   122  Mich.  530. 

In  the  following  cases  the  covenantee  was  held  entitled  to  an  injunc- 
tion against  the  covenantor.  Covenant  not :  to  disclose  a  trade  secret 
or  exercise  the  trade  for  20  years  within  50  miles.  Injunction  granted 
for  specific  performance  of  the  agreement  of  sale.  Semble,  that  the 
covenant  not  to  trade  was  good,  Br\-son  v.  Whitehead  (1822)  i  Sim. 
&  Stu.  74 :  to  carry  on  business  as  a  tailor  within  20  miles  of  the  standard 
on  Comhill.  Rolfe  v.  Rolfe  (1846)  15  Sim.  88;  to  engage  in  business 
anywhere  in  Europe,  and  not  to  communicate  the  process  of  manufacture, 
sale  of  letters  patent.  Leather  Co.  v.  Lorsont  (1869)  L.  R.  9  Eq.  345; 
to  engage  in  the  champagne  trade  for  a  period  of  10  years,  Rousillon  v. 
Rouisillon  (1880)  L.  R.  14  Ch.  D.  351;  to  for  99  years  sell  or  manufacture 
friction  matches  within  any  of  the  United  States  of  America  or  in  the 
territories  thereof  or  within  the  District  of  Columbia,  excepting  the  right 
to  sell,  etc.,  in  the  State  of  Nevada  and  in  the  territory-  of  Montana. 
Diamond  Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473;  to  carry  on  retail 
butcher  shop  in  the  same  town  or  any  place  nearer  than  11  miles  while 
the  vendee  should  engage  in  the  same  business,  Eisel  v.  Hayes  (1894)  141 
Ind.  41 ;  to  within  5  years  engage  in  business  competing  with  new  corpora- 
tion. Electric  Co.  v.  Hawkes  (1898)  171  Mass.  loi ;  to  engage  in  certain 
fishery  business  for  20  years.  Fisheries  Co.  v.  Lennen  (1902)  116  Fed. 
217;  to  engage  in  the  mercantile  business  in  a  certain  village  for  8  years, 
Kronschnabel,  etc..  Co.  z\  Kronschnabel  (1902)  87  Minn.  230;  covenant 
unlimited  as  to  time  covering  entire  U.  S.,  National  Enameling,  etc..  Co. 
V.  Haberman  (1903)  120  Fed.  415:  to  engage  in  manufacture  of  shirts 
at  any  place  within  100  miles  or  in  Iowa  and  Nebraska  for  10  years, 
Swigert  &  Howland  z\  Tilden  (1903)  121  la.  650;  to  engage  in  fish  business 
in  the  territory  or  immediate  territon,-  of  the  business  sold  for  10  years ;  sale 
by  corporation,  covenant  by  stockholders.  A.  Booth  &  Co.  v.  Davis  (1904) 
127  Fed.  875 ;  to  practice  as  a  physican  within  8  miles  of  a  certain  town 
for  15  3'ears,  Wilkinson  v.  Colley  (1894)  164  Pa.  St.  35;  never  to  practice 
within  8  miles  of  a  certain  village,  Ryan  t'.  Hamilton  (1903)  205  III.  191; 
see  also  McClurg's  App.  (1868)  58  Pa.  St.  51.  Sale  of  newspaper  and 
printing  business,  see  Beal  v.  Chase  (1875)  31  Mich.  490;  Cowan  z\  Fair- 
brother  (1896)  118  N.  C.  406;  Andrews  v.  Kingsbury  (1904)  212  111.  97. 
See  also  Guerand  z\  Dandelet  (1870)  32  Md.  561;  Jones  v.  Heavens  (1877) 
L.  R.  4  Ch.  D.  636:  Smith's  App.  (1886)  113  Pa.  St.  589;  Soda  Fabrik  v. 
Schott  et  al.  L.  R.  [1892]  3  Ch.  447;  Patterson  v.  Glassmire  (1895)  166  Pa. 
St.  230:  Up  River  Ice  Co.  z\  Denier  (Mich.  1897)  72  N.  W.  152. 

In  the  following  cases  arising  in  equity,  the  court  declined  to  enforce 
the  performance  of  the  covenant  in  suit  by  the  covenantee :  Sale  of  patent 
vendor  restrained  himself  generally  and  absolutely  without  limit  from 
exercising   his    skill    and    knowledge,    Albright   v.    Teas    (1883)    37    N.   J. 
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part  of  the  partners  to  give  exclusive  attention  to  the  partnership 
affairs,"  and  when  a  partner  retires  he  frequently  undertakes  not 
to  engage  in  business  in  competition  with  the  continuing  partners.^* 
We  have  collected  in  the  note  a  few  of  the  cases  involving  the 
validity  of  a  covenant  by  a  retiring  partner J"^    In  like  manner,  an 

E^.  171.  Covenant  not  to  teach  French  or  German  for  one  year  in  the 
State  of  Rhode  Island,  the  covenantee  having  a  school  in  Providence. 
The  court  said  that  had  the  covenant  been  restricted  to  Providence,  it 
might  have  been  valid,  Herreshoflf  v.  Boutineau  (1890)  17  R.  I.  3.  Not 
to  engage  in  the  business  of  manufacturing  or  selling  fire  alarms  or  police 
telegraph  machines  and  apparatus,  and  not  to  enter  into  competition  virith 
the  covenantee  for  a  period  of  10  years.  Gamewell,  etc.,  Teleg.  Co.  v. 
Crane  (Mass.  1893)  35  N.  E.  98.  Not  to  engage  in  the  cracker  business 
within  1000  miles  of  Newark,  N.  J. ;  business  did  not  extend  100  miles 
away  from  Newark,  Althen  v.  Vreeland  (1897)  36  At.  479.  Not  to 
engage  in  business  within  the  States  of  Indiana,  Illinois  or  in  United 
States  for  10  years ;  error  in  third  paragraph  of  syllabus,  Lanzit  v.  Sefton 
Mfg.  Co.  (1900)  184  111.  326.  See  also  Oil  Co.  v.  Nunnemaker  (1895)  142 
Ind.  560;  Shute  v.  Heath  (1902)   131  N.  C.  281. 

In  the  following  cases  arising  in  equity  the  question  was  as  to  some 
matter  of  equitable  jurisdiction  or  practice,  and  the  validity  of  the  covenant 
was  not  involved;  Hardy  v.  Martin  (1783)  4  Bro.  C.  C.  419  n.  i; 
McClurg's  App.  (1868)  58  Pa.  St.  51;  as  to  what  is  sufficient  proof  of 
the  covenant  for  equity  to  interfere,  see  Hall's  App.  (1869)  60  Pa.  St. 
458.  In  other  cases  the  question  was  whether  the  covenant  was  too 
indefinite  to  be  enforced  in  equity.  In  Ryan  v.  Hamilton  (1903)  205  111. 
191,  the  covenant  was  definite.  See  also  the  following  unclassified  cases 
where  the  covenant  was  held  valid;  Cook  v.  Johnson  (1879)  47  Conn. 
175;  Hanna  v.  Andrews  (1879)  50  la.  462;  Shirley  v.  Keagy  (1889)  126 
Pa.  St.  282 ;  and  see  also  the  following  unclassified  cases  where  the 
covenant  was  held  void.  Covenant  not  to  trade  within  the  state  held 
void  in  these  cases:  More  v.  Bennett  (1870)  40  Cal.  251;  Union  Straw- 
board  Co.  V.  Bonfield  (1901)  193  111.  420;  Lanzit  v.  Sefton  Mfg.  Co. 
(1900)  184  111.  326,  which,  however,  are  opposed  to  the  weight  of 
authority.     See  also  Lawrence  v.  Kidder  (N.  Y.  1851)   10  Barb.  641. 

Many  cases  raise  the  point  as  to  what  is  engaging  in  trade  within  the 
meaning  of  the  covenant,  see  Perkins  v.  Lyman  (1813)  9  Mass.  522; 
Whitney  v.  Slayton  (1855)  40  Me.  224;  DuflFy  v.  Shockey  (1858)  11  Ind. 
70;  Treat  v.  Melodeon  Co.  (1869)  35  Conn.  543;  Harkinson's  App.  (1875) 
78  Pa.  St.  196;  Grimm  v.  Warner  (1876)  45  la.  106;  Parson's  App.  (1884) 
106  Pa.  St.  429;  Raub  v.  Van  Horn  (1890)  133  Pa.  St.  573;  Kramer  v. 
Old  (1896)  119  N.  C.  i;  Stove  Co.  v.  Stove  Co.  (1904)  208  Pa.  St.  37. 

As  to  divisibilty  of  covenants,  see  More  v.  Bonnet  (1870)  40  Cal.  251; 
Oregon  Steam  Nav.  Co.  v.  Winsor  (1873)  20  Wall.  64;  Johnson  v.  Gwinn 
(1884)   100  Ind.  466;  Smith's  App.   (1886)    113  Pa.  St.  579. 

"No  case  has  been  found  raising  a  question  as  to  the  validity  of  this 
covenant.  It  seems  so  clearly  valid  that  no  one  has  ever  thought  it 
worth  while  to  raise  the  question. 

^^The  retiring  partner  is  not  bound  to  abstain  from  trade  unless  he 
specially  covenants  so  to  do.     Kennedy  v.  Lee  (1817)  3  Meriv.  441. 

"In  the  following  cases  in  an  action  at  law  the  covenant  was  held  valid, 
not  to :  engage  in  the  business  during  life  of  covenantor  except  as  to 
government  contracts,  Gale  v.  Reed  (1806)  8  East  80  semble;  sell  to 
anybody  in  a  certain  town  but  his  copartner,  Rollar  v.  Ott  (1875)  14  Kan. 
609.  See  also  Burckhardt  v.  Burckhardt  (1880)  36  Cal.  261;  Davies  v. 
Davies  (1887)   L.  R.  3^  Ch.  D.  359- 

In  these  cases  an  injunction  was  granted  to  restrain  a  breach  of  the 
covenant :   not  to   set  up  trade  in  the   same   street  or  its   vicinity,   Harri- 
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agreement  of  employment  frequently  contains  a  covenant  on  the 
part  of  the  employee  not  to  engage  in  business  in  opposition  to  his 
master.  Many  instances  of  these  covenants  occur  in  contracts  of 
employment  of  salesmen  or  persons  possessing  some  special  skill. 
They  are  of  two  kinds:  (i)  when  the  employee  covenants  not  to 
trade  except  in  the  service  of  his  employer  during  the  employment, 
to  which  no  possible  objection  seems  to  exist;  (2)  covenant  not  to 
trade  after  the  termination  of  the  employment,  in  which  case 
the  law  rarely  enforces  the  covenant  against  the  employee.^"  The 
employer  may  covenant  in  restraint  of  trade  but  such  cases  are 
rare.  A  few  of  the  cases  on  this  subject  are  collected  in  the 
note."^ 

son  v.  Gardner  (1817)  2  Mad.  Ch.  Pr.  198;  not  to  at  any  time  thereafter 
be  engaged  in  running  an  opposition  coach,  Williams  v.  Williams  (1818) 
2  Swanst.  253 :  not  to  practice  as  solicitor  for  20  years  within  any  part 
of  Great  Britain.  Whittaker  v.  Howe  (1841)  3  Beav.  383;  not  to  do  any- 
thing to  injure  the  interest  and  goodwill,  Angier  v.  Webber  (Mass.  1867) 
14  Allen  211;  not  to  engage  in  the  same  business  in  the  town  of  D. 
Ropes  z:  Upton  (1878)  125  Mass.  258.  See  also  Butler  v.  Burleson  (1844) 
16  Vt.  176;  Cooper  r.  Edebum   (1901)    198  Pa.  St.  229. 

In  these  cases  the  covenant  of  the  retiring  partner  was  void :  Lange  v. 
Werk  (1853)  2  Oh.  St.  519;  Hulen  v.  Earel  (Okla.  1903)  73  Pac.  927, 
turns  on  local  statute. 

In  these  cases  the  covenant  was  partly  good  and  partly  bad :  Price  v. 
Green  (1847)   16  M.  &  W.  346;  Thomas 'f.  Miles  (1854)  3  Oh.  St.  274. 

"'A  contract  that  one  person  shall  be  employed  as  the  sole  agent  of 
the  manufacturers  to  sell  all  their  output  does  not  violate  any  principle 
of  law  and  be  enforced.  Case  obscurely  reported.  N.  Y,  Trap  Rock  Co. 
V.  Brown  (1898)  61  N.  J.  L.  536. 

"In  these  cases  of  contracts  of  employment,  the  covenant  of  the 
employee  was  valid  and  the  employer  recovered  damages  in  an  action  at 
law  for  the  breach.  Covenant  not  to :  engage  in  business  as  linendraper 
within  one-half  mile  of  employer's  shop  or  one-half  mile  of  any  place  in 
England  to  which  he  shall  move  his  shop,  Chesman  v.  Nainby  (1726)  2 
Ld.  Raym.  1456,  s.  c.  Strange  739;  set  up  within  the  Bills  of  Mortality 
under  penalty  of  forty-four  pounds,  Gierke  v.  Comer  (1734)  Cases  Temp. 
Hardwicke  53  s.  c.  sub.  notn.  Colmer  v.  Clark  (1734)  7  Mod.  230;  exercise 
profession  as  surgeon  within  ten  miles  of  the  town  where  the  employer 
lived  for  fourteen  years,  Davis  z:  Mason  (1793)  5  T.  R.  118;  to  take 
orders  in  certain  towns  for  14  years  (by  salesman),  Homer  v.  Ashford 
(1825)  3  Bing  322  semble,  question  of  pleading  involved. 

In  these  cases  of  contract  of  employment,  the  covenant  by  the  em- 
ployee to  abstain  from  trade  after  leaving  the  employer's  service  was  held 
void  in  an  action  at  law.  Horner  r.  Graves  (1831)  7  Bing.  735;  Ward  v. 
Byrne  (1839)  5  M.  &  W.  547;  Mallan  z:  May  (1843)  n  M.  &  W.  652, 
covenant  partly  good  and  partly  bad. 

In  these  cases,  the  performance  of  the  covenant  by  the  employee  was 
enforced  in  equity  by  injunction  at  the  suit  of  the  employer.  Covenant 
not  to :  enter  emploj'ment  of  a  competitor  for  3  years  after  leaving 
service  of  employer,  not  to  communicate  business  secrets.  Carter  r. 
Ailing  (1890)  43  Fed.  208;  engage  in  the  same  business  (manufacturing 
aniline  tar  products')  for  three  years,  unlimited  as  to  time  and  space, 
agent,  Badische  Anilin  und  Soda  Fabrik  v.  Schott  Segner  &  Co.  (1892)  3 
Ch.  447;  practice  dentistry  in  the  county  of  Providence,  R.  I.,  after 
termination  of  the  employment,  Tillinghast  v.  Boothby  (1897)  20  R.  I.  59; 


13-3  COLUMBIA    LAW   REVIEW. 

The  case  of  a  covenant  to  trade  only  in  a  particular  manner 
when  inserted  in  an  agreement  relating  to  partnership  and  em- 
ployment is  obviously  limited  to  the  continuance  of  the  partnership 
and  employment,  and  does  not  seem  to  be  objectionable  on  any 
ground.  So  also  contracts  involving  exclusive  sale  of  artistic  or 
professional  services  are  valid.'^* 

Contracts  Between  Buyers  and  Sellers. 
There  is  another  class  of  covenants  to  trade  in  a  particular 
manner  to  which  we  should  refer,  and  that  is,  those  occurring 
between  a  buyer  and  a  seller.  It  frequently  happens  that  a  buyer 
and  seller  will  enter  into  a  contract  containing  one  or  more  cove- 
nants in  restraint  of  trade.  These  may  be  divided  into  several 
headings:  (i)  where  the  seller  covenants  to  dispose  of  his  com- 
modity to  the  buyer  and  to  no  one  else;'^^  (2)  where  the  seller 
covenants  not  to  sell  the  goods  to  anyone  else  in  the  buyer's  ter- 
ritory, that  is,  giving  the  buyer  exclusive  rights  of  sale;®"  (3) 
where  the  buyer,  generally  a  retailer,  covenants  to  deal  exclusively 
in  the  seller's  commodity.®^     All  of  these  covenants  are  valid. 

engage  in  same  business  (hay  and  straw)  within  12  months  after  leaving 
or  being  dismissed,  in  the  United  Kingdom,  France,  Belgium,  Holland  and 
Canada,  (traveling  salesman)  Vaughn  Williams,  L.  J.,  dissenting,  Under- 
wood V.  Barker  (1899)  L.  R.  i  Ch.  D.  300;  divulge  secrets,  or  after  leaving 
not  to  engage  with  any  one  else  within  25  miles,  without  employer's  con- 
sent (hardware  merchant)  Haynes  v.  Doman  (1899)  L.  R.  2  Ch.  D.  13; 
engage  in  same  business  for  5  years  after  severance  of  connection, 
employee  occupying  confidential  position  resigned,  accepted,  Magnolia 
Metal  Co.  v.  Price  (N.  Y.  1901)  65  App.  Div.  276;  during  a  5  years 
engagement  engage  in  the  same  business  within  15  miles  of  Chicago, 
secret  process  involved,  Harrison  v.  Glucose  Sugar  Refining  Co.  (1902) 
116  Fed.  304.  see  also  S.  Jarvis  Adams  Co.  v.  Knapp  (1903)  121  Fed.  34; 
Mills  V.  Dunham  (1891)   i  Ch.  576. 

In  the  following  cases  the  court  refused  to  award  an  injunction 
compelling  the  performance  of  the  covenant  by  the  employee :  Covenant  by 
a  chemist  that  for  6  years  after  leaving  employer's  service  he  would 
not  engage  in  the  same  business,  Mallinekrodt  Chem.  Works  v.  Nemnich 
(1902)  169  Mo.  388;  see  also  Baker  v.  Hedgecock  (1888)  L.  R.  39  Ch.  D. 
520,  and  Allsopp  v.  Wheatcroft  (1872)  L.  R.  15  Eq.  59. 

''In  Morris  v.  Colman  (1812)  18  Ves.  Jr.  436,  an  injunction  was  granted 
preventing  Mr.  Colman  from  writing  pieces  for  any  other  than  the 
Haymarket  Theatre,  with  which  he  had  contracted.  See  also  Lumley  v. 
Wagner  (1852)  i  De  G.  M.  &  G.  604.  So  also  a  covenant  by  a  solicitor  to 
perform  professional  services  for  one  client  only  is  valid,  Galloway  v. 
Corp.  of  London  (1867)  L.  R.  4  Eq.  90- 

"£.  g.  Palmer  v.  Stebbins  (Mass.  1825)  3  Pick.  188;  Schwaln  v.  Holmes 
(1875)  49  Cal.  665;  Donnell  v.  Bennett  (1883)  L.  R.  22  Ch.  D.  835. 

'"Clark  V.  Crosby  (1864)  2,7  Vt.  188;  Keith  v.  Herschberg  Optical  Co. 
(1886)  48  Ark.  138;  Saddlery  Co.  v.  Hillsborough  Mills  (1894)  68  N. 
H.  216. 

"Brown  v.  Rounsavell  (1875)  78  111.  589. 
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They  all,  however,  are  contracts  between  individuals.  Where 
a  number  of  buyers  and  a  number  of  sellers  contract  together,  we 
have  a  case  of  combination,  to  which  the  discussion  of  this  case 
is  postponed. 

There  is  one  other  case  of  a  covenant  between  buyer  and  seller 
which  requires  notice.  The  seller  may  take  from  the  buyer  a  cove- 
nant not  to  sell  the  article  except  at  a  certain  price.  The  Supreme 
Court  of  the  United  States  has  decided®^  that  in  such  a  case  the 
seller  cannot  enforce  the  covenant  in  equity  against  a  third  person 
not  a  party  to  the  contract.  We  have  referred  to  a  number  of 
covenants  in  retn^^  which  were  held  to  be  valid.  In  all  those 
cases  the  covenant  related  to  a  particular  res.  Here  the  covenant 
covers  the  selling  of  all  the  commodities  in  question  and  therefore 
has  a  much  broader  scope.®*  The  covenant  is  not  limited  as  to 
territory  or  person,  as  were  the  covenants  we  have  just  referred 
to,  and  may  be  regarded  as  void  on  that  ground  alone.  We  now 
come  to  the  case  of  a  combination. 

Roland  R.  Foulke. 

Philadelphia. 

(to  be  concluded.) 

"Dr.  Miles  Medical  Co.  v.  Park  &  Sons  Co.  (1911)  220  U.  S.  373. 

^'See  note  50  supra. 

"For  a  discussion  of  the  subject  see  article  by  Wm.  J.  Shroder,  25  Harv. 
L.  Rev.  59. 
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The  common  law  rule  that  when  a  contract  has  been  embodied 
in  written  form,  oral  testimony  shall  not  be  allowed  to  vary  its 
terms,  is  generally  conceded  to  be  important.  The  welfare  of  the 
community  imperatively  demands  that  some  method  shall  be  pro- 
vided whereby  rights  and  obligations  of  contracting  parties  may 
be  freed  from  the  uncertainties  of  oral  testimony  and  given  a 
precise  and  enduring  expression.  Expected  oral  testimony  is 
subject  to  obliteration  at  any  moment  by  the  occurrence  of  death. 
Witnesses,  especially  when  under  the  pressure  of  self  interest,  not 
infrequently  are  disingenuous,  and,  though  honest,  the  occupant 
of  the  witness  chair  is  so  apt  to  disclose,  in  matters  of  detail,  a 
colored  recollection,  a  fickle  and  unreliable  memory,  that  rarely 
indeed  could  the  prudent  business  man,  whether  insurer  or  in- 
sured, be  content  to  leave  his  lengthy  and  complicated  stipulations, 
such  as  must  be  contained  in  the  usual  contract  of  insurance,  with- 
out the  sanction  of  a  written  formula.  If  both  parties  to  the 
contract  are  businesslike  and  honorable,  the  immutable  record  of 
what  they  have  done  in  the  course  of  their  business  transaction 
should  safeguard  the  reasonable  interests  and  inure  to  the  reason- 
able benefit  of  both. 

This  fundamental  rule  of  evidence  was  early  recognized  and 
applied  by  the  courts  in  connection  with  the  law  of  insurance.  In 
1808  the  English  Court  of  Common  Pleas  declared 

"that  it  would  be  of  the  worst  effect  if  a  broker  could  be  permit- 
ted to  alter  a  policy  by  parol  accounts  of  what  passed  when  it 
was  effected."^ 

In  an  action  of  assumpsit  before  the  highest  court  of  Massa- 
chusetts the  policy  sued  on  described  the  vessel  containing  the 
insured  property  as  "Spanish."  In  fact  she  was,  and  was  known 
by  both  parties  at  the  time  they  entered  into  their  contract  to  be, 
American,  being  designated  in  the  policy  as  Spanish  simply  for 
the  purpose  of  avoiding  capture  by  the  enemy;  nevertheless  the 
court  affirmed  a  nonsuit,  and  by  its  opinion  rendered  in  181 7  ruled 
that  "parol  evidence  of  what  was  within  the  knowledge  of  the 
underwriters  was  not  admissible."^ 

In  1842  a  similar  question  was  similarly  decided  by  the  U.  S. 

^Weston  V.  Emes  (1808)  i  Taunt.  115,  117. 
*Atherton  v.  Brown  (1817)   14  Mass.  152,  154. 
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Supreme  Court.  The  policy  of  fire  insurance  upon  which  an 
action  at  law  had  been  brought,  forbade  other  insurance  without 
notice  to  the  company  and  without  its  endorsement  of  consent 
thereto.  The  plaintiff,  when  applying  to  the  defendant  for  in- 
surance, in  fact  had  in  his  possession  a  prior  policy  issued  by  an- 
other company,  and,  while  he  claimed  that  the  defendant  had  been 
informed  of  this  circumstance,  it  appeared  that  no  endorsement 
of  consent  had  actually  been  made  upon  the  policy  in  suit.  The 
court  was  asked  to  instruct  the  jury  that  if  the  defendant  had 
notice  of  the  existence  of  the  other  policy  such  notice  amounted 
in  law  to  a  compliance  with  the  terms  of  the  defendant's  policy. 
The  trial  judge,  however,  refused  the  plaintiff's  prayer,  and  in- 
structed the  jury  that  at  law,  whatever  might  be  the  case  in  equity, 
mere  parol  notice  of  such  insurance  was  not  of  itself  sufficient  to 
comply  with  the  requirements  of  the  policy.  The  highest  court 
by  Justice  Story  approved  the  instruction  and  affirmed  the  judg- 
ment in  favor  of  the  defendant.^ 

In  a  case  in  New  York,  decided  a  little  later,  the  insured  had 
in  substance  warranted  by  his  policy  that  there  was  no  other 
building  within  ten  rods  of  the  insured  grist  mill.  In  fact,  a  barn 
stood  within  five  or  six  rods  of  the  mill,  but  this  circumstance  was 
explained  by  the  insured  to  the  agent  of  the  company  at  the  time 
the  written  application  for  the  insurance  was  signed.  The  agent, 
with  full  knowledge  of  the  situation,  gave  the  insured  distinctly 
to  understand  that  the  matter  was  immaterial,  and  that  there  was 
no  occasion  for  making  any  mention  of  the  barn  in  the  applica- 
tion. Indeed,  the  application  was  filled  up  by  the  agent  himself. 
The  learned  court  was  impressed  with  this  aspect  of  the  case  and 
remarked,  "here  the  mistake  is  proved  to  have  been  the  conse- 
quence either  of  the  ignorance,  carelessness,  or  bad  faith  of  the 
agent  of  the  defendants ;"  nevertheless  the  court  decided  that  it 
was  fatal  error  to  admit  testimony  in  favor  of  the  insured  as  to 
the  facts  above  narrated  and  granted  a  new  trial  in  favor  of  the 
defendant.* 

"Carpenter  v.  Providence  Wash.  Ins.  Co.   (1842)   16  Pet.  495. 

^Jennings  v.  Chenango  Co.  Mut.  Ins.  Co.  (N.  Y.  1846)  2  Denio 
75.  The  court  at  p.  83  frankly  expresses  its  fear  that  in  this  case  an 
enforcement  of  the  technical  doctrine  of  warranty  may  have  occasioned 
injustice,  but  the  case  and  its  doctrine  were  subsequentlj'  approved  by  the 
New  York  Court  of  Appeals  in  Brown  v.  Cattaraugus  Co.  Mut.  Ins.  Co. 
( 1858)  18  N.  Y.  385,  390,  where  the  court  says  of  the  plaintiff's  contention : 
"If  the  doctrine  of  estoppel  could  have  such  an  application  it  would 
entirely  abrogate  the  established  rule  that  parol  evidence  is  not  admissible 
to  contradict  or  vary  a  written  contract." 
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The  results  in  these  and  similar  cases,  when  taken  as  final 
determinations  of  the  controversies  involved,  were  disappointing, 
and  it  must  not  be  regarded  as  surprising  that  courts,  in  their  en- 
deavor to  promote  essential  justice,  should  have  felt  impelled  to 
make  search  for  some  principle  of  law,  new  in  its  essence  or  ap- 
plication,  which   might  lead  to  more  equitable   solutions. 

Conditions  of  fact,  resembling  those  presented  in  the  cases 
above  cited,  soon  began  to  be  greatly  multiplied  in  insurance  litiga- 
tions. Underwriters,  in  their  own  interest,  commonly  introduced 
into  their  forms  of  policies  many  technical  provisions  covering 
a  vast  number  of  minute  particulars,  a  compliance  with  every  one 
of  which  was  expressly  made  a  condition  precedent  to  any  right 
of  recovery  under  the  policy.  It  became  the  custom,  also,  to  set 
these  forth  in  type  so  fine,  that  their  purport  could  scarcely  be 
deciphered  without  the  aid  of  a  magnifying  glass.  The  owner  of 
property  had  no  part  in  framing  the  terms  of  his  insurance  con- 
tract which,  indeed,  for  the  most  part,  was  a  general  printed  form, 
not  devised  especially  to  fit  any  one  particular  case.  The  only 
alternative  possible  to  the  applicant  for  insurance  was  either  to 
take  what  was  offered  by  the  company,  or  to  go  without  insur- 
ance altogether. 

Besides  all  this  it  became  the  practice  in  fire  insurance,  as 
well  as  in  life,  to  require  an  applicant  to  sign  a  voluminous  form 
of  application  paper,  filled  up  in  response  to  many  detailed  inter- 
rogatories, every  answer  to  which  was  warranted  by  the  terms  of 
the  contract  to  be  exactly  correct.  No  copy  of  this  application  was 
furnished  to  the  insured,'^  who  thus  was  often  left  in  ignorance 
of  the  precise  nature  of  the  insurers'  defense,  until  the  full  dis- 
closure was  made  at  the  trial  of  the  action  brought  on  the  policy, 
and  then  perhaps,  owing  to  the  short  period  of  limitations  pre- 
scribed, as,  for  instance,  by  the  terms  of  the  usual  fire  policy, 
the  last  day  had  expired  for  seeking  relief  by  equitable  form  of 
procedure. 

The  courts  could  not  altogether  ignore  the  fact  that  the 
stringent  doctrine  of  warranties  became  imbedded  in  the  law  of 
insurance  in  connection  with  the  marine  policy,  the  conventional 
form  of  which  contained  few  conditions  and  restrictions  in  favor 
of  the  underwriters,  and  with  the  terms  of  which  mercantile  men, 
employing  it,  were  perfectly  familiar.     So  also  the  earliest  forms 

"Statutes  in  certain  states  later  intervened  to  the  effect  that  a  copy 
must  be  furnished  or  else  the  application  could  not  be  construed  as  part 
of  the  contract. 
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of  fire  insurance  policies  were  often  comparatively  simple,  and, 
like  the  marine  policy,  were  occupied  mainly  with  statements  of 
what  the  underwriters  undertook,  not  what  they  declined  to  under- 
take." 

In  view  of  such  considerations  as  these  it  gradually  came 
about  that  the  majority  of  the  American  state  courts  in  dealing 
with  actions  brought  upon  modem  forms  of  fire,  as  well  as  life 
insurance,  policies  saw  fit  to  adopt  the  doctrine  known  as  ''parol 
waivers."^  The  purpose  was  obvious.  The  intention  of  the  courts 
was  to  prevent  what  amounted  to  a  fraud.  It  was  deemed  in- 
tolerable that  an  insurance  company  should  be  allowed  to  collect 
a  premium,  and,  in  return,  deliver,  not  an  insurance,  but  a  piece 
of  paper  known  from  the  outset  to  be  w^orthless.^  If  the  com- 
pany, through  its  agent,  treated  the  contract  as  operative  in  favor 
of  itself,  it  must  treat  it  as  operative  in  favor  of  the  insured,  and, 
for  what  the  agent  of  the  company  did  and  knew  in  the  course  of 
his  employment,  the  company  must  be  held  responsible.  That 
was  the  line  of  argument." 

It  must  be  conceded  that  the  rigorous  doctrine  of  warranties, 
inherited  from  the  early  law  of  marine  insurance,  often  furnished 
the  fire  and  life  insurer  with  technical  and  unconscionable  de- 
fenses. Nor  can  it  be  denied  that  the  situation  imperatively 
called  for  the  adoption  of  some  form  of  remedial  action  in  the 
interest  of  the  insured  public.     The  question  remains,  however, 

'One   of  the  early  fire  insurance  policies  underwritten   in   Connecticut 

was  policy  No.  2,  a  valued  policy,  signed  Feb.  8.  1794,  by  the  partner- 
ship of  Sanford  &  Wadsworth.  This  policy  required  the  insured  to  give 
a  mere  notice  of  the  fact  of  a  loss,  but  no  proofs  or  particulars  of  any 
sort  whatsoever.  To  arrive  at  the  amount  of  loss  payable,  salvage  and 
two  and  one-half  per  cent,  were  to  be  deducted  from  the  total  sum  named. 
Losses  below  five  per  cent,  were  not  to  be  recognized.  All  differences 
were  to  be  arbitrated.  The  policy  contained  no  other  restrictions  or  con- 
ditions or  warranties  of  any  kind  in  favor  of  the  underwriters. 

'German  Ins.  Co.  v.  Shader  (1903)  68  Neb.  i.  93  N.  W.  972,  60  L.  R.  -A.. 
918  (citing  decisions  from  many  states).  The  courts  of  Massachusetts  and 
New  Jersey  adhered  more  closely  to  common  law  rules  of  evidence, 
Thomas  v.  Commercial  Union  Assur.  Co.  (1894)  162  Mass.  29;  Martin  v. 
Ins.  Co.  (1895)  57  N.  J.  L.  623,  31  At.  213;  Dewees  v.  Manhattan  Ins.  Co. 
(1872)  35  N.  J.  L.  366. 

*Van  Schoick  v.  Ins.  Co.  (1877)  68  N.  Y.  434. 

'.\labama  State  Mutual  Assurance  Company  v.  Long,  etc..  Co.  (1898) 
123  Ala.  667,  26  So.  655;  Kieman  v.  Dutchess  Co.  Mut.  Ins.  Co.  (1896)  150 
N.  Y.  190,  44  N.  E.  690;  the  Wisconsin  court  while  admitting  that  the 
doctrine  of  waiver  or  estoppel  by  means  of  parol  testimony  is  exceptionally 
peculiar  to  insurance  does  not  feel  warranted  "in  seriously  questioning  the 
wisdom  of  it,"  Welch  v.  Fire  Association  (1904)  120  Wis.  456,  468,  98 
N.  W.  227. 
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whether  the  doctrine  of  parol  waiver  is  altogether  consonant  with 
sound  and  well  tested  principles  of  law  and  whether  this  com- 
pensatory offset  in  favor  of  the  insured  provides  the  wisest  form 
of  available  relief. 

In  facing  this  question  it  is  well  to  scrutinize  the  doctrine  in 
practical  operation.  The  usual  fire  policy^*'  provides  that  the  policy 
shall  be  void  if  the  insured  is  not  the  unconditional  and  sole  owner 
of  the  subject  matter  of  insurance/^  or  if  he  has  other  insurance/^ 
or  if  he  uses  certain  hazardous  articles/^  or  if  the  insured  build- 
ing stands  on  leased  ground,^*  or  if  the  insured  personal  prop- 
erty is  covered  by  a  chattel  mortgage/''  without  written  consent 
or  permit  endorsed  on  the  policy.  It  is  shown  that  no  such  con- 
sent is  endorsed.  It  is  further  proved  in  each  case  that  the  par- 
ticular condition  of  the  policy,  called  in  question,  has  not  been 
complied  with  by  the  insured,  and,  consequently,  that  a  forfeiture 
under  the  written  terms  of  the  poHcy  has  undoubtedly  been  in- 
curred by  the  insured.  Nevertheless,  by  virtue  of  this  doctrine 
of  parol  waiver,  the  insured  is  allowed  to  testify,  on  the  trial  of 
the  action  brought  to  recover  the  insurance  money,  that  the  agent 
of  the  company,  when  he  delivered  the  policy  or  accepted  the 
premium,  had  knowledge  of  the  facts  constituting  the  breach  of 
contract.  The  witnesses  for  the  defendant  absolutely  deny  any  such 
knowledge,  and  stoutly  maintain  that  they  relied  implicitly  upon 
the  contract  as  written,  but  the  issue  goes  to  the  jury  who  decide 
for  the  claimant  without  very  much  regard  to  the  weight  of  evi- 
dence. Although  a  warranty  has  been  broken,  the  court  evades 
a  forfeiture  by  indulging  in  the  inference,  or  legal  fiction,  that 
the  parties  intended  to  omit,  or  ignore,  the  written  condition,  or 
add  to  the  contract  the  appropriate  written  consent.^^ 

Evidently  the  effect  of  the  successful  application  of  this  doc- 
trine is  virtually  to  expunge  from  the  policy  many  of  its  sub- 
stantial provisions,  or  to  read  into  the  policy  the  corresponding 

'"Massachusetts  policy  and  a  few  others  differ. 

"Virginia  F.  &  M.  Ins.  Co.  v.  Richmond  Mica  Co.   (1904)   102  Va.  429, 
46  S.  E.  463,  102  Am.  St.  R.  846. 

'^Swain  V.  Macon  Fire  Ins.  Co.  (1897)  102  Ga.  96,  29  S:  E.  147. 

"Hartley  v.  Penn.  Fire  Ins.  Co.  (1904)  91  Minn.  382,  98  N.  W.  198,  103 
Am.  St.  R.  512. 

"Bergeron  v.  Pamlico  Ins.,  etc.,  Co.  (1892)  iii  N.  C.  45,  15  S.  E.  883. 

"Robbins  v.  Springfield  F.  Ins.  Co.  (1896)  149  N.  Y.  477,  44  N.  E.  i59- 

'"Forward  v.  Continental  Ins.  Co.   (1894)   142  N.  Y.  382,  ^7  N.  E.  615, 
25  L.  R.  A.  637. 
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permits.^"  By  oral  evidence,  then,  offered  in  a  common  law  action 
on  the  policy,  the  tenor  and  legal  import  of  the  written  instrument 
are  radically  changed.  The  oral  version  of  some  witness  is  taken 
as  a  controlling  substitute  in  place  of  the  plain  and  unambiguous 
provision  of  the  written  contract  itself.  The  jury,  acting  upon 
testimony  parol  in  its  character,  and  usually  disputed,  although  not 
governed  by  the  rules  of  law  which  must  be  observed  by  a  chan- 
cellor sitting  in  an  equity  case  for  reformation,  are  allowed,  in 
substance,  to  reform  the  contract ;  and,  sometimes  in  practice 
more  than  that,  to  give  the  plaintiff  a  recovery,  if  they  think  he 
is  equitably  entitled  to  it,  regardless  of  any  question  of  breach 
of  warranty. 

Having  applied  this  doctrine  to  transactions  between  the  in- 
sured and  local  agents  of  the  insurer  with  authority  to  counter- 
sign and  issue  policies,  several  of  the  courts  advanced  a  step 
further,  and  held  it  equally  applicable  in  dealings  between  the  in- 
sured and  a  sub-agent,  or  even  a  clerk  of  the  general  agent,  some- 
times on  the  theory  that  the  agent  with  more  limited  powers  was 
in  fact  acting  as  a  substitute  for  the  general  agent,^*  and  some- 
times rather  on  the  theory  that  notice  to  any  agent  in  the  course 
of  his  employment,  however  humble,  is  notice  to  the  principal.^* 

The  following  may  be  given  as  a  typical  instance  of  what 
frequently  occurred  in  practice.  The  insured  has  violated  a  war- 
ranty contained  in  his  policy,  for  example,  the  warranty  against 
other  insurance  without  written  consent.  On  this  point  there  is 
no  issue  for  the  jury,  for  the  policy,  upon  which  action  is  brought, 
shows  on  its  face  that  no  permit  or  endorsement  of  consent  has 
been  made.  The  other  policy,  also,  is  put  in  evidence,  and  speaks 
for  itself.  The  local  agent  of  the  company,  who  received  the  ap- 
plication for  insurance  and  issued  the  policy  in  suit,  testifies  that 
he  had  no  information  whatsoever  of  the  existence  of  any  other 
insurance.  The  plaintiff  thereupon  to  save  his  case,  and  avoid 
the  established  forfeiture,  is  permitted  to  take  the  witness  stand, 
and  state  orally  that  he  recalls  dropping  in  at  the  office  of  the 
company,  or  at  the  agency,  and  mentioning  to  some  gentleman  in 
charge  there,  whose  name  perhaps  he  does  not  remember,  that 
he  had  other  insurance,  and  the  plaintiff  distinctly  recollects  re- 

^'Northern  Assur.  Co.  v.  Grand  View  Building  Assoc.  (1901)  183  U.  S. 
308,  46  L.  Ed.  213. 

"ArflF  V.  Star  Fire  Ins.  Co.  (1890)  125  N.  Y.  57,  25  N.  E.  1073.  21  Am. 
St.  R.  721,  10  L.  R.  A.  609. 

"Merchant's  Mut.  Fire  Ins.  Co.  v.  Harris  (Colo.  191 1)   116  Pac.  143. 
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ceiving  a  reply  to  the  effect  that  it  was  "all  right,"  and  that  the 
other  insurance  made  no  difference.  In  the  majority  of  instances, 
probably,  the  contract  as  written  contains  the  more  accurate  record 
of  the  real  agreement  of  the  parties,  but  the  average  juryman 
entertains  a  prejudice  against  insurance  corporations,  and  is  re- 
luctant to  give  a  verdict  against  the  insured. 

Finding  themselves  almost  at  the  mercy  of  forgetful  and  un- 
scrupulous claimants,  the  insurance  companies  at  an  early  date, 
introduced  into  their  policies  an  express  provision  to  the  effect 
that  the  terms  of  the  policy  as  written  could  not  be  waived  or 
altered  except  by  written  agreement.  But  this  additional  stipula- 
tion brought  little  relief  to  the  insurers,  since  the  courts  promptly 
held  that  this  clause  could  itself  be  waived,  equally  and  in  like 
manner  with  the  warranties  of  the  policy.^" 

Thereafter  the  ingenious  phraseology  of  the  New  York  and 
other  standard  policies  was  devised,  to  the  effect  that  no  officer 
or  agent  of  the  insurer  had  authority  to  waive  orally.  This  clause 
was  based  upon  the  theory  that  the  insured  could  not  seek  shelter 
under  the  doctrine  of  parol  waiver,  until  he  could  affirmatively 
establish  one  or  the  other  of  two  propositions,  either  that  the 
agents  had  received  express  instructions  to  waive  orally,  or  else 
had  an  apparent  authority  to  waive  in  that  manner.  Rarely  can 
the  insured  find  evidence  of  express  instructions  of  such  a  charac- 
ter, and  the  framers  of  the  standard  policy  believed  that  he  would 
also  fail  in  proving  an  apparent  authority,  since  the  terms  of  the 
standard  policy  itself  negatived  such  an  inference,  and  gave  ex- 
plicit notice  to  the  insured,  in  the  form  of  a  stipulation  between 
the  parties,  that  no  agent  possessed  any  power  whatsoever  to  alter 
the  contract,  except  by  written  agreement,  endorsed  on  the  policy 
or  attached  thereto. 

But  to  a  considerable  extent  the  majority  of  the  state  courts 
have  nullified  the  intended  effect  of  this  clause  also.  Some  have 
in  substance  taken  the  position  that  a  countersigning  agent  pos- 
sesses, as  a  necessary  incident  to  the  conduct  of  the  business  of 
closing  the  contract,  sufficient  power  to  dispense  with  written  per- 
mits and  to  make  oral  waivers. ^^  In  aid  of  this  mooted  view,  the 
sound  argument  is  invoked  that  the  extent  of  authority  vested  in 
an  agent,  whether  to  be  regarded  as  matter  of  fact  or  matter  of 

=~Weed  V.  London  &  Lan.  Fire  Ins.  Co.  (1889)  106  N.  Y.  117,  22  N.  E. 
229. 

"Beebe  v.  Ohio  F.  Ins.  Co.  (1892)  93  Mich.  514.  5.3  N.  W.  818,  18  L.  R. 
A.  481  n.,  32  Am.  St.  R.  519;  Home  Ins.  Co.  v.  Gibson  (1894)  72  Miss.  58, 
17  So.  13. 
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law,  involves  a  relationship  created  in  no  wise  by  the  terms  of  the 
policy — a  relationship  governed  partly  by  actual  instructions  pass- 
ing between  the  principal  and  agent,  and  partly  by  the  nature  of 
the  business  entrusted  to  the  agent ;  and  that,  therefore,  if  an  au- 
thority in  the  agent  really  exists,  it  cannot  be  nullified  or  di- 
minished by  policy  stipulations  to  which  the  agent  is  not  a  party.^' 
These  stipulations  regarding  lack  of  authority,  it  is  said,  are  not 
to  be  construed  as  agreements  between  the  insurers  and  the  in- 
sured so  much  as  notices  or  recitals,  which  are  not  conclusive 
unless  true,  and  not  operative  as  notices  until  after  the  policy  con- 
taining them  has  been  actually  delivered  to  the  insured.^' 

Thus  in  the  final  analysis  it  will  appear  that  this  controversy, 
so  long  and  so  earnestly  waged  in  the  courts,  turns  largely  upon 
the  answer  to  the  following  question :  what  is  the  actual  au- 
thority of  the  agent  relating  to  oral  waivers  ?  Usually  at  the  trial 
there  is  very  little  direct  testimony  on  this  point.^*  Shall  the 
court  then  presume  that  the  policy  stipulation  regarding  lack  of 
authority  to  waive  orally  contains  the  true  recital,^^  or  shall  the 
court,  in  spite  of  the  policy  stipulation,  presume  that  a  counter- 
signing agent  by  virtue  of  the  character  of  his  office  has  authority 
to  waive  orally  ?^* 

In  New  York  and  in  many  states,  this  policy  restriction  upon 
the  authority  of  the  agent  is  respected  as  to  subsequent  parol 
waivers,  that  is,  as  applied  to  transactions  occurring  after  the 
policy  is  delivered.-^  But,  on  the  other  hand,  the  New  York, 
and  the  majority  of  the  state,  courts  have  continued  to  enforce 

"^Knights  P>-thias  z:  Withers  (1899)   177  U.  S.  260. 

"^Kausal  z:  Ins.  Co.  (1883)  31  Minn.  17,  16  N.  W.  430,  47  Am.  Rep.  776. 
This  argument  is  considerably  weakened  by  the  universal  and  long  con- 
tinued use  of  a  stereotyped  and  statutory  form  of  policy,  with  the  essential 
terms  of  which  the  public  must  be  supposed  to  have  some  familiarity,  and 
a  leading  object  of  which  was  to  do  away  with  parol  waivers,  Moore  v. 
Hanover  Fire  Ins.  Co.  (1894)  141  N.  Y.  219,  21^  N.  E.  191. 

"Sometimes  authority  can  be  proved  by  showing  previous  course  of 
business  by  the  agent  ratified  by  the  company.  Ins.  Co.  v.  Norton  (1877) 
96  U.  S.  234.  Sometimes  by  direct  evidence  of  authority.  Continental  Fire 
Ins.  Co.  z\  Brooks  (1901)   131  Ala.  614,  30  So.  876. 

"Northern  Assur.  Co.  v.  Grand  View  Building  Assoc.  (1901)  183  U.  S. 
308.  46  L.  Ed.  213. 

"Western  Assur.  Co.  v.  Phelps  (1900)  77  Miss.  625,  640,  27  So.  745. 
Brannon,  J.,  says :  "Upon  this  subject  of  the  power  of  the  agents  to  waive 
conditions — there  is  a  world  of  decisions,  and  they  are  a  wilderness  of 
conflicting  cases."  Maupin  v.  Ins.  Co.  (1903)  53  W.  Va.  557,  562,  45  S.  E. 
1003. 

''Northam  z:  Dutchess  Co.  Ins.  Co.  (1901)  166  N.  Y.  319,  59  N.  E.  912, 
82  Am.  St.  R.  655;  Parker  v.  Rochester  German  Ins.  Co.  (1895)  162  Mass. 
479,  39  N.  E.  179;  Straker  v.  Phenix  Ins.  Co.  (1898)  lOi  Wis.  413,  77  N. 
W.  752. 
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the  doctrine  that  if  the  countersigning  agent,  when  he  issues  a 
policy,  has  knowledge  of  facts  constituting  a  forfeiture,  the  com- 
pany will  be  held  to  have  waived  the  breach.^^ 

In  1901,  in  a  case  of  conspicuous  importance,  the  United 
States  Supreme  Court  elaborately  reviewed  this  whole  subject, 
and,  with  three  justices  dissenting,  decided  that  the  majority  of 
the  state  courts  have  seriously  erred  in  thus  departing  from  well 
established  canons  of  the  common  law  relating  to  evidence.^^  In 
that  case  the  warranty  against  other  insurance  without  written 
consent  had  been  broken.  The  assured  was  allowed  to  testify 
that  the  countersigning  agent  had  been  informed  of  the  other  in- 
surance. In  consequence  of  this  parol  testimony  a  waiver  was 
found,  and  the  judgment  in  favor  of  the  plaintiff  was  affirmed  by 
the  Court  of  Appeals.  The  highest  court,  however,  reversed, 
concluding  that  a  fundamental  rule  of  evidence  had  been  disre- 
garded, and  that  under  the  terms  and  provisions  of  the  New  York 
standard  fire  policy  it  was  error  to  receive  the  parol  testimony 
mentioned.^" 

^Lewis  V.  Guardian  Fire  Ins.  Co.  (1905)  181  N.  Y.  392,  74  N.  E.  224; 
Leisen  v.  St.  Paul  F.  &  St.  Ins.. Co.  (N.  Dak.  1910)  127  N.  W.  837  (citing 
many  cases).  It  has  recently  been  declared  that  the  New  York  courts  "are 
anchored  to  the  proposition."  Wisotzkey  v.  Niagara  F.  Ins.  Co.  (N.  Y, 
1906)    112  App.  Div.  599,  602. 

^Northern  Assur.  Co.  v.  Grand  View  Building  Assoc.  (1901)  183  U.  S. 
308,  46  L.  Ed.  213. 

^"In  the  course  of  a  very  elaborate  opinion,  Justice  Shiras,  among  other 
things,  has  this  to  say :  "What,  then,  are  the  principles  sustained  by  the 
authorities,  and  applicable  to  the  case  in  hand?  They  may  be  briefly  stated 
thus :  That  contracts  in  writing,  if  in  unambiguous  terms,  must  be  per- 
mitted to  speak  for  themselves,  and  cannot  by  the  courts,  at  the  instance 
of  one  of  the  parties,  be  altered  or  contradicted  by  parol  evidence,  unless 
in  case  of  fraud  or  mutual  mistake  of  facts ;  that  this  principle  is  applicable 
to  cases  of  insurance  contracts  as  fully  as  to  contracts  on  other  subjects; 
that  provisions  contained  in  fire  insurance  policies,  that  such  a  policy  shall 
be  void  and  of  no  effect  if  other  insurance  is  placed  on  the  property  in 
other  companies,  without  the  knowledge  and  consent  of  the  company,  are 
usual  and  reasonable ;  that  it  is  reasonable  and  competent  for  the  parties 
to  agree  that  such  knowledge  and  consent  shall  be  manifested  in  writing, 
either  by  endorsement  upon  the  policy  or  by  other  writing;  that  it  is 
competent  and  reasonable  for  insurance  companies  to  make  it  matter  of 
condition  in  their  policies  that  their  agents  shall  not  be  deemed  to  have 
authority  to  alter  or  contradict  the  express  terms  of  the  policies  as 
executed  and  delivered ;  that  where  fire  insurance  policies  contain  pro- 
visions whereby  agents  may,  by  writing  endorsed  upon  the  policy  or  by 
writing  attached  thereto,  express  the  company's  assent  to  other  insurance, 
such  limited  grant  of  authority  is  the  measure  of  the  agent's  power  in  the 
matter,  and  where  such  limitation  is  expressed  in  the  policy  executed  and 
accepted,  the  insured  is  presumed,  as  matter  of  law,  to  be  aware  of  such 
limitation ;  that  insurance  companies  may  waive  forfeiture  caused  by  non- 
observance  of  such  conditions ;  that,  where  waiver  is  relied  on,  the  plaintiflF 
must  show  that  the  company,  with  knowledge  of  the  facts  that  occasioned 
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In  the  highest  and  in  the  lower  federal  courts,  this  case  has 
since  been  frequently  cited  with  approval.  Nevertheless,  with 
the  federal  court  decision  before  them  many  of  the  state  courts 
continue  to  adhere  to  the  contrary  view.^^ 

The  sequel  to  this  case  is  most  suggestive.  After  being  de- 
feated by  the  U.  S.  Supreme  Court  in  the  action  on  the  policy, 
as  just  explained,  the  plaintiff  instituted,  in  the  state  court  of  Ne- 
braska, another  action  to  so  reform  the  policy  as  to  permit  other 
insurance,  because  of  the  agent's  knowledge.  In  this  form  of 
procedure  he  was  altogether  successful  in  the  state  court.^-  and 
his  judgment  was  left  undisturbed  by  the  United  States  Supreme 
Court.^^  The  interesting  history  of  this  litigation  gives  force  to 
the  argument  that  in  all  these  many  cases,  where,  in  actions  at 
law  upon  the  policy,  it  is  sought  by  the  plaintiff,  by  means  of  oral 
testimony,  to  establish  that  the  understanding  of  the  parties  was 
different  from  the  plain  terms  of  the  policy  or  written  contract, 
it  would  be  wiser  and  more  consonant  with  sound  law  to  relegate 
the  plaintiff  to  the  equity  branch  of  the  court.^*  To  be  sure,  it 
is  only  in  cases  of  fraud  or  mutual  mistake  that  a  reformation  is 
decreed,  but  this  reasonable  rule  should  be  as  applicable  to  in- 
surance contracts  as  to  any  others,  and  it  is  avowedly  to  prevent 
fraud  that  the  doctrine  of  parol  waivers  has  been  adopted. ^^  It 
is  true  that  a  reformation  of  the  contract  is  not  to  be  allowed,  un- 
less the  evidence  in  support  of  it  is  "clear,  unequivocal  and  con- 
vincing."^® But  here  again,  the  general  rule  in  equity  is  quite 
as  appropriate  in  connection  with  insurance  policies  as  in  other 

the  forfeiture,  dispensed  with  the  observance  of  the  condition ;  that  where 
the  waiver  relied  on  is  an  act  of  an  agent,  it  must  be  shown  either  that 
the  agent  had  express  authority  from  the  company  to  make  the  waiver,  or 
that  the  company  subsequently,  with  knowledge  of  the  facts,  ratified  the 
action  of  the  agent."  Northern  Assur.  Co.  v.  Grand  View  Building  Assoc. 
supra  361. 

"For  example  see,  Athens  Mut.  Ins.  Co.  v.  O'Keefe  (1909)  133  Ga.  792, 
66  S.  E.  1093;  Chismore  v.  Anchor  Fire  Ins.  Co.  (1906)  131  Iowa  180,  108 
N.  W.  230;  Leisen  v.  St.  Paul  F.  &  M.  Ins.  Co.  (N.  Dak.  1910)  127  N.  W. 
837;  American  Cent.  Ins.  Co.  v.  Chancey  (Tex.  1910)  127  S.  W.  57; 
contra,  besides  Massachusetts  and  New  Jersey,  Ohio  Farmers  Ins.  Co.  v. 
Titus  (1910)  82  Ohio  St.  161,  92  N.  E.  82;  State  Mut.  Ins.  Co.  v.  Craig 
(1910)   27  Okla.  90,  III  Pac.  325. 

"73  Neb.  149,  102  N.  W.  246. 

"203  U.  S.  106,  27  S.  Ct.  27,  SI  L.  Ed.  109. 

"For  a  fuller  presentation,  see  Richards,  Insurance  (3rd  ed.)  §  174. 

''Security  Ins.  Co.  v.  Fav  (1871)  22  Mich.  467.  473.  7  Am.  Rep.  670; 
Russell  V.  Prudential  Ins.  Co.  (1903)  176  N.  Y.  178,  68  N.  E.  252,  98  Am. 
St.  R.  656. 

"U.  S.  V.  Budd  (1891)   144  U.  S.  154. 


144  COLUMBIA    LAW   RBVIBW. 

cases.  In  most  of  the  states,  an  equity  case  can  very  promptly 
be  brought  to  trial,  and,  in  most  of  the  controversies  arising  be- 
tween insurers  and  insured,  a  judge  will  be  found  far  less  preju- 
diced than  a  jury.  It  would  seem  that  the  unscrupulous  claimant, 
more  frequently  than  the  conscientious,  is  able  to  take  advantage 
of  the  doctrine  of  waiver  and  estoppel;  and,  certain  it  is,  that  by 
the  novel  application  of  this  doctrine  to  the  law  of  insurance  in 
the  American  state  courts  great  confusion  has  been  occasioned 
in  an  already  difficult  branch  of  the  law.  Fire  losses,  whether 
honestly  or  dishonestly  incurred,  must  ultimately  be  paid  for  by 
the  insured  public.  The  terms  of  a  uniform  contract,  established 
by  statute,  should  be  observed  by  all  alike.  A  strict  compliance 
with  the  provisions  of  the  New  York  fire  policy  is  in  the  line  of 
protection  against  fire  and  against  fraud.  In  this  result  the  public 
are  interested. 

George  Richards. 
New  York. 


FRENCH   COURTS  OF  COMMERCE. 

The  question  of  the  law's  delays,  which  has  been  so  much 
discussed  of  late  years,  is  of  peculiar  importance  to  merchants 
and  those  other  members  of  the  community  who  engage  in  com- 
mercial transactions.  The  great  and  unnecessary  burdens  of  liti- 
gation are  felt  by  all  who  reside  in  any  of  the  larger  cities,  but 
most  of  all  by  that  class  of  citizens  who,  by  the  very  nature  of 
their  avocations  must  necessarily  become  frequently  involved  in 
controversies  governed  by  the  peculiar  customs  and  usages  of  those 
engaged  in  trade.  The  strict  application  of  statute  and  common 
law  to  these  problems  by  judges  unversed  in  the  ways  of  the 
merchant,  and  the  shocking  delays  met  with  before  coming  to  any 
determination  of  the  questions  submitted,  have  led  many  mer- 
chants to  submit  to  injustice  and  loss  rather  than  risk  an  appeal 
to  the  courts. 

At  such  a  time  it  may  not  be  wholly  inappropriate  to  examiiie 
and  consider  the  methods  of  one  of  our  most  enlightened  sister 
republics,  namely,  France,  where  there  have  existed  for  matiy 
years,  Courts  of  Commerce,  with  their  own  system  of  jurispru- 
dence, rules  of  procedure  and  their  own  advocates. 

Montesquieux,  in  his  famous  work  on  "The  Spirit  of  Laws." 
(L'Esprit  des  Lois)  has  said,  that  "the  commercial  spirit  produces 
in  men  an  idea  of  exact  justice;"  and  in  the  same  book,  that 

"as  commercial  affairs  must  in  their  very  nature  be  without 
formality,  and  must  be  of  daily  occurrence  *  *  *  it  is  es- 
sential that  they  be  decided  from  day  to  day,  that  is  with  the 
utmost  dispatch." 

It  may  be  said  that  the  French  Courts  of  Commerce  (Tribun- 
aux  de  Commerce)  are  founded  upon  these  two  principles,  namely, 
that  those  best  fitted  to  judge  of  the  rights  of  parties  to  purely 
commercial  transactions,  to  consider  and  apply  the  customs  and 
usages  of  the  law  merchant  to  particular  states  of  facts  and  mete 
out  justice,  are  men  who  in  their  business  life  have  shown  them- 
selves upright  and  just,  and  thoroughly  familiar  with  all  manner 
of  business  problems ;  and  also  that  expedition  being  essential  in 
order  to  avoid  injustice  to  both  parties,  the  procedure  in  deciding 
such  controversies  must  be  simple,  informal  and  without  possible 
cause  of  delay.  The  object  of  this  paper  is  to  show,  without  too 
much  historical  or  technical  detail,  how  the  French  people  have 
put  these  principles  into  practice. 
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Tribunals  whose  jurisdiction  was  confined  exclusively  to  com- 
mercial questions,  have  been  known  in  France  since  the  earliest 
times,  but  to  trace  their  origin  and  growth  would  need  a  much 
larger  space  than  could  be  given  in  this  article.  The  present  Courts 
of  Commerce  in  France,  have  their  origin  in  a  statute  passed  in 
1807  under  the  First  Empire.  In  spite  of  all  that  has  been  said 
about  Napoleon's  destructive  policy,  an  examination  of  the  laws 
of  France  of  the  20th  century  will  show  what  a  really  constructive 
statesman  he  was,  and  how  thoroughly  he  appreciated  the  neces- 
sity of  facilitating  and  increasing  the  flow  of  commerce.  The 
Court  is  composed  of  a  presiding  justice,  (President),  two  as- 
sociate justices  and  a  certain  number  of  vice  justices  (Juges  Sup- 
pleants).  The  President  and  two  associates  must  hear  all  cases 
argued  before  the  Court. 

The  Justices  are  elected  by  special  electors,  chosen  as  pro- 
vided by  the  Code  of  Commerce.  In  the  first  place  only  merchants, 
answering  certain  prescribed  requirements  as  to  experience  and 
integrity  can  be  named  as  electors.  The  list  of  electors  is  made  up 
by  the  following  officials:  (i)  the  President  and  one  Judge  of 
the  Court  of  Commerce  of  the  District,  (2)  the  President  and  one 
member  of  the  Chamber  of  Commerce  of  the  particular  District, 
(3)  three  "Conseilliers  Generaux"  of  the  District,  (4)  the  Presi- 
dent of  the  Trade  Council  (Conseil  de  Prud'  Hommes)  and  (5) 
the  Mayor  of  the  Town  or  City  in  which  the  District  is  located. 
The  electors  being  thus  named,  they  must  choose  from  among 
their  number  one  or  more  Judges,  but  they  are  further  limited 
in  their  choice  as  follows: — Only  a  person  having  served  in  the 
Courts  of  Commerce  as  a  "Juge  Suppleant,"  can  be  elected  an 
associate  Judge,  and  only  a  person  having  served  as  associate 
Judge  can  be  elected  to  the  position  of  President  of  the  Court 
or  Presiding  Justice. 

These  very  severe,  and  to  us  Americans  somewhat  compli- 
cated regulations,  together  with  the  fact  that  the  Judges  receive 
no  salary  and  that  the  position  is  considered  one  of  the  highest 
distinction,  have  almost  invariably  secured  for  the  Courts  of 
Commerce,  exceedingly  high  principled,  competent  men,  well 
versed  in  the  procedure  of  these  Courts,  and  in  all  commercial 
customs  and  usages. 

To  an  American  the  first  questions  which  come  to  mind  in 
considering  these  tribunals  are: — What  is  included  under  the 
broad  head  of  commercial  transactions  ?    What  is  the  jurisdiction 
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of  the  Courts?  and  How  can  it  be  clearly  defined?  The  answer 
is  to  be  found  in  the  Code  of  Commerce,  and  the  very  broad 
jurisdiction  there  set  forth  in  accurate  detail  may  be  briefly  sum- 
marized as  follows : 

FIRST:  Contests    relating    to    contracts    and    other    business 
transactions  between  merchants  or  bankers; 

SECOND:  Controversies  between  members  of  a  commercial 
partnership ; 

THIRD:  All  other  disputes  relating  to  commercial  contracts 
between  two  or  more  persons  whether  merchants  or  not. 

Commercial  transactions  are  defined  so  as  to  include : — 

(a)  Purchases  of  goods,  wares  and  merchandise,  bought  for 
the  purpose  of  re-sale. 

(b)  Manufacturing,  transportation  or  commission  contracts. 

(c)  Auction  sales,  banking  or  stock  transactions  and  theatrical 
enterprises. 

(d)  The  making  of  bills  of  exchange  and  promissory  notes 
except  in  purely  personal  transactions  unrelated  to  commerce. 

(e)  All  contracts  between  bankers  or  merchants. 

(f)  Building  and  construction  enterprises  and  sales  of  vessels 
for  use  in  domestic  or  foreign  trade. 

(g)  All  maritime  expeditions. 

(h)   Marine  insurance. 

(i)  All  contracts  of  seamen  for  service  on  merchant  ves- 
sels, etc. 

(j)  Actions  against  public  carriers. 

(k)  Bankruptcy  and  insolvency  matters. 

From  this  brief  summary  it  is  apparent  that  the  French  Courts 
of  Commerce  have  jurisdiction  over  all  those  classes  of  cases,  in 
which  delay  is  most  oppressive  and  burdensome  to  the  litigants. 
Those  inclined  to  quibble  over  a  definition,  may  find  it  odd  that 


148 


COLUMBIA    LAW   RBVIBW. 


a  sailor's  contract  of  employment  or  a  dramatic  artist's  engage- 
ment should  come  under  the  head  of  a  commercial  transaction, 
but  I  dare  say  that  many  a  seaman  marooned  in  New  York  and 
many  a  stranded  thespian  has  wished  for  a  palace  of  justice  whose 
doors  would  be  always  open  to  grant  swift  and  adequate  reHef 
for  such  as  they. 

The  next  question  which  must  come  to  the  mind  of  an  Ameri- 
can, be  he  layman  or  lawyer,  who  reads  for  the  first  time  of 
Courts  of  Commerce,  is  this : —  Has  it  been  possible  to  devise 
rules  of  procedure  which  would  carry  out  the  ends  of  such  a  sys- 
tem? The  immediate  answer  to  this  question  is,  yes!  The  pro- 
cedure in  these  Courts  is  expeditious  and  satisfactory ;  the  ex- 
planation of  the  answer,  however,  is  somewhat  more  difficult. 

The  first  reason  for  the  simplicity  and  speed  found  in  the 
practice  in  these  Courts,  is  one  which  I  hesitate  to  give  in  a  publi- 
cation read  almost  entirely  by  those  of  the  legal  profession  and 
at  the  same  time  none  are  better  qualified  to  comprehend  the 
reason  than  they.  The  fact  is  that  neither  barristers  nor  solicitors, 
what  we  call  lawyers,  have  ever  been  admitted  to  practice  in  the 
French  Courts  of  Commerce.  (There  may  be  a  few  exceptions 
to  this  rule  in  some  of  the  Provinces).  Litigants  can  only  appear 
in  person  or  by  attorney  in  fact.  True,  as  we  shall  see  presently, 
a  sort  of  commercial  bar  has  grown  up  in  most  of  the  cities  of 
France,  but  so  far,  at  all  events  as  a  stranger  may  judge,  the 
chicanery,  strained  technicalities  and  dilatory  tactics  often  relied 
upon  in  other  courts,  have  never  crept  into  the  limits  of  the  Com- 
merce Court. 

From  the  most  ancient  times,  these  Courts  have  considered 
special  pleaders  as  an  obstacle  to  simple  pleadings  and  expeditious 
procedure.  In  1349  a  statute  was  passed  providing  that  commer- 
cial cases  should  be  decided  without  the  lengthy  pleadings  and 
procedure  characteristic  of  the  other  tribunals,  and  this  statute 
was  constructed  so  as  to  exclude  lawyers  from  practicing  in 
these  Courts.  Treilhard  in  his  work  on  the  Courts  of  Commerce 
expressed  in  concise  form  the  feeling  which  has  always  existed  in 
France  on  this  point  when  he  said,  "here  all  is  simple,  all  is  ex- 
peditious, no  solicitors!" 

Nevertheless,  the  lawyers  were  unwilling  to  forfeit  their 
claims  to  such  a  fruitful  field  of  litigation,  and  the  struggle  which 
took  place  between  this  body  on  the  one  hand  and  legislatures 
and  courts  on  the  other  is  evidenced  by  many  legislative  debates 
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and  by  the  legal  commentators  of  the  17th  and  i8th  centuries. 
At  the  same  time  many  litigants  who  felt  unqualified  to  fight  their 
own  legal  battles,  and  others  dissatisfied  with  the  w-ork  of  laymen 
untrained  even  in  the  simple  procedure  of  the  Commerce  Courts, 
realized  the  advantages  of  being  represented  by  persons  entirely 
familiar  with  this  procedure  and  practice  and  able  to  present  their 
causes  in  a  clear  and  suitable  manner.  This  led  to  a  compromise 
and  the  Courts  recognized  in  a  quasi-official  manner,  a  limited 
number  of  persons  versed  in  the  procedure  of  these  Courts,  and 
who  made  a  practice  of  representing  litigants  in  commercial  mat- 
ters. In  the  unofficial  character  of  these  practitioners  is  found 
the  origin  of  the  title  "Agree"  (accepted)  which  has  long  since 
been  officially  adopted  in  France,  to  describe  those  persons  practic- 
ing exclusively  in  the  Tribunaux  de  Commerce.  Though  the  of- 
fice of  "Agree"  is  now  several  hundred  years  old,  it  has  never 
been  recognized  by  statute  and  perhaps  the  only  official  technical 
recognition  the  "Agree"  has  received  from  the  Courts,  is  in  the 
judicial  requirements  as  to  the  form  of  power  which  he  must 
have  from  his  client.  The  ordinary  attorney  in  fact  in  order  to 
represent  a  client  in  a  commercial  case  must  have  a  power  of  at- 
torney duly  legalized  whereas  in  the  case  of  an  "Agree"  an  ordi- 
nary power  without  any  legalization  is  sufficient.  In  Paris  where 
the  office  of  "Agree"  is  most  important  the  practical  recognition 
by  the  Court  is  shown  in  what  must  seem  to  us  a  most  peculiar 
manner.  The  number  of  "Agrees"  in  Paris  is  limited,  as  we  shall 
see  later  on.  The  Call  Calendar  which  is  read  twice  everj'  week 
is  always  greatly  crowded  (1,000  and  1,200  cases)  and  is  read 
with  extraordinary  rapidity;  in  order  to  answer  one's  cases  and 
have  them  sent  to  the  desired  parts,  certain  material  facilities  are 
essential,  as  for  instance,  a  seat  for  the  "Agree"  and  his  clerks, 
a  desk,  etc.  These  facilities  are  granted  only  to  "Agrees"  so 
that  it  would  be  materially  impossible  for  an  outsider  to  answer 
more  than  a  very  small  number  of  cases  without  confusion  and 
mistakes.  To-day,  therefore,  practically  all  of  the  litigation  in  the 
Courts  of  Commerce  is  carried  on  through  the  office  of  an 
"Agree." 

To  the  critic,  who  at  this  point  should  say,  "They  have  done 
away  with  one  set  of  lawyers  only  to  accept  another  set  under  a 
diflPerent  name,"  there  is  but  one  answer.  The  enormous  litiga- 
tion in  commercial  matters  which  goes  on  in  the  City  of  Paris 
is  conducted  entirely  or  almost  entirely  by  fifteen  "Agrees"  and 
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all  cases  are  quickly  disposed  of  to  the  general  satisfaction  of  the 
litigants,  and  moreover,  the  proportion  of  appeals  is  very  small. 
This  is  so  astonishing,  almost  incredible  to  a  New  York  lawyer, 
that  a  few  words  about  the  order  of  "Agree"  might  not  be  out  of 
place. 

As  has  just  been  said  the  number  of  "Agrees"  in  Paris  is 
limited  to  fifteen.  These  fifteen  are  most  closely  organized,  and 
their  association  has  absolute  authority  over  its  members  present 
and  to  be.  Their  meetings  are  frequent  and  are  surrounded  with 
the  utmost  secrecy.  Their  Code  of  Ethics  is  of  the  highest  stand- 
ard as  to  their  relations  with  their  clients  and  among  themselves, 
and  any  infraction  of  a  rule  meets  with  immediate  and  severe 
discipline.  The  association  has  absolute  control  over  the  admis- 
sion of  "Agrees" — in  fact  one  cannot  become  an  "Agree"  without 
becoming  a  member  of  the  association.  A  candidate  for  admis- 
sion to  practice  as  an  "Agree"  must  be  first,  over  25  years  of  age, 
second,  he  must  possess  the  degree  of  Bachelor  of  Laws,  third, 
he  must  have  served  a  certain  time  in  the  office  of  a  solicitor  or 
an  "Agree,  fourth,  he  must  have  practiced  in  the  Courts  of  Com- 
merce as  the  clerk  of  an  "Agree"  for  two  months,  and  these 
qualifications  having  been  properly  proved  he  must  be  proposed  to 
membership  in  the  order  by  the  retiring  member  whose  place  he 
hopes  to  fill,  or  in  case  of  the  death  of  a  member,  by  any  member 
of  the  association.  The  candidate's  fitness  is  then  inquired  into 
by  a  special  committee  of  the  order  of  "Agrees,"  and  by  a  commit- 
tee appointed  by  the  Court  of  Commerce.  A  satisfactory  report 
by  this  joint  committee  makes  him  eligible  to  the  order  and  if 
elected  qualifies  him  to  practice.  The  "Agree"  is  universally  ac- 
corded the  title  of  "Maitre,"  the  same  title  given  to  the  barrister 
and  solicitor,  and  he  appears  in  court  in  a  recognized  costume, 
somewhat  elaborate  in  form  and  very  similar  to  that  of  the 
French  Notary  (Notaire).  This  then  is  the  organization,  very 
foreign  perhaps  to  our  democratic  prejudice  against  special  privi- 
leges, which  has  kept  the  French  Court  of  Commerce  free  from 
the  evils  often  associated  with  a  lawyer  class,  while  giving  to 
those  who  seek  justice  at  its  hands,  the  advantage  of  trained  and 
skilled  representatives  to  present  their  grievances  and  protect  their 
interests. 

It  might  be  of  interest  to  sketch  briefly  the  practice  in  commer- 
cial cases  in  Paris,  rather  than  attempt  any  resume  or  analysis  of 
the  Code  of  Procedure  regulating  practice  in  the  Courts  of  Com- 
merce. 
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An  action  is  begun  by  the  service  of  process  and  immediately 
thereafter  it  appears  on  what,  for  want  of  a  better  name,  we  may 
designate  a  Call  Calendar.  When  a  particular  case  is  reached 
on  this  Calendar,  the  "Agrees"  in  charge  may  ask  to  have  it  dis- 
posed of  in  one  of  the  three  following  way=  First,  it  may  be  set 
down  for  argument  before  the  full  Court  of  three  Judges,  to  be 
heard  upon  depositions  and  affidavits ;  Second,  it  may  be  sent  to  a 
single  Judge  at  Chambers,  and  Lastly,  it  may  be  sent  to  a  Referee 
to  hear  and  report.  This  last  method  is  employed  in  matters  in- 
volving accounts  or  in  cases  of  a  peculiarly  involved  or  compli- 
cated nature. 

When  a  case  has  been  assigned  to  its  proper  part,  it  usually 
comes  on  for  argument  two  weeks  after  the  call,  and  is  finally 
determined  within  two  months  from  the  time  it  is  begun.  And 
even  in  the  most  complicated  matters,  final  judgment  is  usually 
entered  within  a  year  from  the  service  of  process. 

This  extremely  bare  sketch  of  the  practice  brings  us  to  final 
judgment  of  the  Court  of  Commerce  which  is,  of  course,  only  a 
court  of  first  instance.  There  still  remains  the  question  of  ap- 
peal. In  cases  under  1500  francs,  the  judgment  of  the  Court  is 
not  appealable,  in  other  cases  an  appeal  may  be  taken  direct  to 
the  Court  of  Appeals,  which  must  be  done,  of  course,  through  a 
solicitor,  as  the  "Agree"  can  only  practice  in  the  Commercial 
Tribunal  itself.  But  so  highly  regarded  is  the  latter  Court  that  few 
appeals  are  taken,  certainly  not  over  12%  of  all  the  cases  tried. 

This  sketch  of  a  portion  of  the  procedure  of  France  is  not 
offered  with  any  suggestion  that  it  would  readily  serve  as  a  model 
for  us.  There  is  much  in  the  system,  indeed  which  would  be  in 
conflict  with  the  spirit  of  our  institutions,  political  and  social; 
there  are  on  the  other  hand,  many  things  to  be  learned  from  the 
system,  and  from  the  lawyers'  standpoint,  none  perhaps  more  im- 
portant than  the  usefulness  of  a  lawyers'  association,  austere, 
rigid  in  its  regulations,  autocratic  in  its  methods,  wherever  the 
good  of  the  profession  is  involved,  and  quick  to  punish  the 
slightest  infraction  of  its  ethical  code. 

Paul  Fuller,  Jr. 
New  York. 
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NOTES. 

Equitable  Rights  of  the  Assignee  of  a  Note  and  Mortgage. — 
While  it  well  settled  that  a  mortgagee's  interest  is  transferable  irre- 
spective of  whether  he  acquires  a  legal  title  or  a  mere  lien  in  the 
nature  of  a  chose  in  action,  the  courts  for  the  most  part  refuse  to 
permit  an  assignee  to  invoke  the  doctrine  of  purchase  for  value 
without  notice.  Where  this  shield  is  sought  to  be  interposed  against 
an  equity  existing  in  favor  of  one  of  the  original  parties,  it  is  held 
with  one  accord  that,  since  a  chose  in  action  is  not  assignable^^  in  the 
absence  of  estoppel,  an  assignee  cannot  prevail  ;2  but  in  most  jurisdic- 

^Bickerton  v.  Walker  (1885)  L.  R.  31  Ch.  151;  Webb  v.  Commissioner 
(1870)  L.  R.  5  Q-  B.  642. 

'Davis  V.  Beckstein  (1877)  69  N.  Y.  440;  Olds  v.  Cummings  (1863)  31 
III.  188;  Parker  v.  Clarke  (1861)  30  Beav.  54;  Matthews  v.  Wallwyn 
(1798)  4  Ves.  Jr.  1x8. 
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tions  he  may  take  free  of  equities  in  favor  of  others  than  the  mort- 
gagor, provided  he  had  no  notice.^  The  actual  ratio  decidendi  of  these 
last  decisions  seem  to  be  the  idea  that  while  he  might  and  should, 
before  purchasing,  question  the  mortgagor  as  to  the  state  of  the  ac- 
count, and  thus  discover  any  defenses  against  the  mortgagee,  the 
greatest  diligence  could  not  enable  him  to  discover  latent  equities 
in  favor  of  an  unknown  number  of  third  persons.*  Since,  however, 
an  assignment  of  course  transfers  both  the  debt  and  the  mortgage 
security,  it  seems  unquestionable  that  it  passes  a  legal  right,  for  the 
assignee  can  sue  at  law,  and  in  the  absence  of  interference  by  his 
assignor  he  requires  no  assistance  from  a  court  of  equity.^  He  can 
moreover  proceed  directly  against  the  obligor,®  and  his  right  is  there- 
fore not  a  mere  personal  claim  against  his  assignor,  like  that  of  a 
cestui  que  trust,  but  since  it  affects  third  parties,  is  in  the  nature  of 
a  right  in  rem.  It  would  seem,  therefore,  that  he  is  a  purchaser  of 
the  exact  legal  right  of  his  assignor,  and  on  principle,  since  an  assignee 
for  value  without  notice  of  equities  has  done  no  unconscientious  act 
by  reason  of  which  it  is  inequitable  for  him  to  hold  the  right  for  his 
own  benefit,  it  would  appear  that  he  should  take  it  free  of  any  equities. 
in  favor,  at  least,  of  parties  other  than  the  mortgagor.^  But  the  very 
nature  of  a  chose  in  action  would  seem  to  forbid  his  escape  from 
equitable  defenses  existing  in  favor  of  the  obligor  against  the  original 
owner,  for  the  assignee  of  a  chose  in  action  acquires  at  law  no  more 
than  a  power  of  attorney  to  sue  in  the  name  and  right  of  the  original 
mortgagee.  A  subsequent  taker,  accordingly,  can  clearly  acquire  noth- 
ing more,  and  must  hold  subject  to  any  defenses  to  that  right.^  It 
would  seem  further  that  an  historical  explanation  might  be  given  for 
this  distinction.  The  original  reason  that  a  chose  in  action  was  not 
assignable  was  the  theory  that,  since  a  contract  is  a  personal  obligation 
between  the  parties,  no  new  obligee  can  be  forced  upon  the  obligor, 
who  has  the  right  to  hold  himself  bound  only  to  the  original  promisee.' 
Third  parties  can  of  course  set  up  no  such  objection  as  this.^° 

*Himrod  v.  Gilman  (1893)  147  111.  293;  Glidden  v.  Hunt  (Mass.  1836) 
24  Pick.  221. 

*Humble  v.  Curtis  (1896)  160  111.  193;  Vredenburgh  v.  Burnett  (1879) 
31  N.  J.  Eq.  229. 

"Hammond  v.  Messenger  (1838)  9  Sim.  327. 

'Roberts  v.  Lloyd  (1840)  2  Beav.  *376;  Hammond  v.  Messenger  supra. 

'11  Columbia  Law  Review  554;  Ames,  Purchase  for  Value  without 
Notice,  I  Harv.  L.  Rev.  367.  The  fact  that  an  assignee  is  entitled  to  pro- 
tection even  though  he  has  not  paid  value  also  shows  that  he  acquires  a 
right  by  transfer  from  his  assignor,  for  otherwise  he  would  come  clearly 
within  the  maxim  that  equitv  will  not  aid  a  volunteer.  See  Fortescue  v. 
Bamett  (1834)  3  M.  &  K.  36;  but  cf.  Edwards  v.  Jones  (1836)  i  M.  &  C. 
226;  Ensign  V.  Kellogg  (Mass.  1836)  4  Pick.  i. 

'This  rule  has  been  held  applicable  only  to  equities  of  the  mortgagor 
existing  at  the  time  of  the  mortgage.  See  Merchants'  Bank  v.  Weill 
(1900)   163  N.  Y.  486. 

'See  3  Columbia  Law  Review  581. 

*The  New  York  courts,  however,  have  adopted  the  rule  that  an  assignee 
of  a  mortgage  takes  it  subject  to  all  equities  to  which  it  is  subject  in  the 
hands  of  his  assignor.  Bush  v.  Lathrop  (i860)  22  N.  Y.  535;  Trustees  v. 
Wheeler  (1874)  61  N.  Y.  88;  Greene  v.  Wamick  (1876)  64  N.  Y.  220; 
Owen  V.  Evans  (1892)  134  N.  Y.  514;  Central  Trust  Co.  v.  West  India 
Impr.  Co.   (1901)   169  N.  Y.  314.     The  theory  of  these  cases  seems  to  be 
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In  some  jurisdictions,  however,  not  only  the  equities  in  favor  of 
third  parties,  but  even  those  of  the  mortgagor  himself,  are  cut  off  by 
the  operation  of  the  doctrine  that  a  mortgage  given  as  security  for  a 
negotiable  instrument  acquires  the  character  of  negotiability.^^  In  a 
recent  case,  Henry  Elias  Brewing  Co.  v.  Boeger  (1911)  46  N.  Y.  L.  J. 
No.  65,  a  situation  involving  this  principle  was  presented.  The 
defendant  Boeger,  after  giving  a  chattel  mortgage  to  the  plaintiff, 
fraudulently  mortgaged  the  same  property  to  one  Magurk  as  security 
for  a  promissory  note.  Magurk  assigned  to  the  defendant  Reis.^^ 
Since  it  is  well  settled  in  New  Yiork  that  a  mortgage  is  only  an  inci- 
dent of  the  debt  which  it  secures  ;^^  that  it  cannot  be  assigned,  even  at 
law,  without  the  debt;'*  that  it  is  assigned  by  assignment  of  the  debt 
alone  ;^^  and  that  it  becomes  a  nullity  immediately  upon  payment  of  the 
debt,^*  the  rule  that  the  mortgage  shall  be  enforcible  against  the  mort- 
gagor whenever  the  debt  is,  would  seem  to  be  the  preferable  one,  and 
more  in  accord  with  the  intention  of  the  parties.''^  The  court  held, 
however,  that  Reis  took  only  the  rights  of  his  assignor,  and  there- 
fore took  subject  to  the  plaintiff's  right  of  which  his  assignor  had 
notice.  Granting  that  the  character  of  a  mortgage  is  not  affected  by 
the  fact  that  it  is  given  as  security  for  a  promissory  note,  the  case  is 
of  course  consistent  with  the  previous  authorities^^  in  holding  that  the 
defendant  took  subject  to  all  equities  against  his  assignor.^^  But  even 
assuming  that  the  mortgage  is  freely  negotiable,  the  assignee  can 
acquire  no  greater  right  than  that  of  his  vendor,  the  mortgagee, 
the  only  effect  of  the  negotiability  being  to  secure  him  that  right  freed 
from  equities.  Obviously,  then,  he  is  not  entitled  to  ask  the  aid  of  the 
court  in  enforcing  his  mere  second  mortgage  to  the  exclusion  of  the 
first. 

that  an  assignment,  being  no  more  than  a  declaration  of  trust,  gives  the 
assignee  only  an  equity,  and  that  since  all  equities  are  equal  the  prior  in 
time  should  prevail.  It  seems  clear,  however,  that  an  assignor  is  not  a 
trustee;  Hammond  v.  Messenger  supra;  Roberts  v.  Lloyd  supra;  and  the 
situation  plainly  lacks  the  essential  elements  of  the  trust  relation. 

"Carpenter  v.  Longan  (1872)  16  Wall.  271;  Paige  v.  Chapman  (1878) 
58  N.  H.  2>22i'  contra,  Olds  v.  Cummings  supra;  Baily  v.  Smith  (1863)  14 
Oh.   St.  396. 

"The  question,  it  would  seem,  is  not  affected  by  the  recording  act,  for 
the  first  mortgage  was  recorded  before  the  recording  of  the  assignment. 
See  Stevenson  Brewing  Co.  v.  Iba  (1898)  155  N.  Y.  224;  Decker  v. 
Boice   (1880)   83  N.  Y.  215. 

"Jackson  v.  Bronson   (N.  Y.   1822)    19  Johns.  325. 

"See  Jackson  v.  Willard   (N.  Y.  1809)   4  Johns.  40. 

"Page  V.  Pierce  (1853)  26  N.  H.  317;  Green  v.  Hart  (N.  Y.  1806)  i 
Johns.  580;  Lawrence  v.   Knapp    (Conn.   1791)    i   Root  248. 

"See  Green  v.   Hart  supra. 

"The  adoption  of  this  rule  would  necessarily  require  that  an  assignee 
for  value  of  a  note  and  mortgage  should  take  free  from  equities  existing 
against  his  assignor  in  favor  of  third  parties,  for  the  assignee  acquires 
a  right  direct  against  the  mortgagor  and  he  is  therefore  within  the  rule 
of  a  purchase  for  value  without  notice.  Ames,  Purchase  for  Value  without 
Notice,  supra. 

"See  note   10  supra. 

"It  should  be  noted,  however,  that  the  facts  of  the  case  probably 
justified  the  imputation  to  the  defendant  of  constructive  knowledge  of 
the  plaintiff's  claim. 
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Equitable  Coxversiox  and  Options  for  the  Purchase  of  Land. — 
Where  two  parties  enter  into  a  specifically  enforceable  contract  for  the 
sale  of  land,  an  equitable  conversion  is  said  to  be  worked.  That  is 
to  say,  prior  to  performance  the  land  will  be  treated  for  purposes  of 
devolution  and  the  like  as  personal  property,  and  the  vendee's  rights 
under  the  contract,  as  real  estate.  It  is,  however,  submitted  that  while 
the  term  "equitable  conversion"  summarizes  aptly  the  results  reached 
in  dealing  with  the  respective  interests  of  the  parties,  it  plays  no  part 
in  working  them  out.  Once  the  agreement  becomes  binding,  equity 
regards  the  vendor  as  holding  in  trust  for  the  vendee,  and  the  vendee 
as  under  an  equitable  as  well  as  a  legal  obligation  to  pay  the  purchase 
money.^  This  conception  is  founded  on  the  principle  that  equity  re- 
gards as  done  what  ought  to  be  done,^  and  so  unflinchingly  is  it 
applied  that  in  almost  every  respect  the  vendee  is  treated  as  though  the 
contract  were  already  performed.  He  is  in  equity  the  owner  of  the 
land,  seized  of  an  equitable  estate.^  Accordingly  the  vendee's  interest 
can  be  assigned  or  devised,*  and  he  must  bear  all  losses  and  may  take 
all  benefits  accruing  after  the  contract  has  been  made,^  while  the 
vendor's  widow  can  claim  no  dower  in  land  contracted  before  the  mar- 
riage to  be  sold,®  nor  is  the  property  any  longer  liable  for  his  debts.^ 
The  vendor's  right  in  equity  is  now  to  money  and  the  vendee's  to  land; 
and  the  latter's  right  is  properly  regarded  as  an  estate.^  From  this 
it  would  naturally  follow  that,  while  of  course  the  vendor's  right  to 
purchase  money  would  devolve  upon  his  personal  representative,  the 
vendee's  right  under  the  contract,  being  an  equitable  estate  in  land, 
would  in  equity  devolve  upon  his  heir.  Thus  the  fact  that  upon  the 
vendee's  death  his  heir  or  devisee  gains  the  right  to  receive  the  con- 
veyance,^ while  the  vendor's  personal  representative  becomes  his  suc- 
cessor,^*' is  explained  without  recourse  to  the  notion  that  equity  treats 
real  estate  as  personalty  and  vice  versa. 

Meanwhile,  however,  the  legal  titles,  unaffected  by  the  executory 
contract,  devolve  irrespective  thereof,  the  heir  of  the  vendor  taking  the 
land,  to  which  the  vendee  is  equitably  entitled,  and  the  personal  estate 
of  the  vendee,  together  with  the  obligation  to  pay  purchase  money, 
going  to  his  representative.  Accordingly  the  vendor's  heir  is  under 
a  duty  to  convey  to  the  vendee  or  his  heir  the  land,  and  the  vendee's 
representative  to  pay  the  purchase  money  to  the  vendor  or  his  repre- 

^3  Pomeroy,  Eq.  Jur.,  (3d  ed.)  §  161;  Atcherley  r.  Vernon  (1724) 
10  Mod.  518;  Masterton  v.  Pollen  (1878)  62  Ala.  145;  Brewer  v.  Herbert 
(1868)   30  Md.  301. 

*3  Pomeroy,  Eq.  Jur.,  (3d  ed.)  §  1159;  Brewer  v.  Herbert  supra. 

'Brewer  v.  Herbert  supra;  Robb  v.  Mann   (1849)    11   Pa.  300. 

*Townsend  v.  Champemowne  (1821)  9  Price  130;  Buck  v.  Buck  (N.  Y. 
1844)    II   Paige  170. 

^Paine  v.  ^leller  (1801)  6  Ves.  Jr.  349;  Robb  v.  Mann  supra;  Brewer 
z\  Herbert  supra. 

•Oldham  v.  Sale  (Ky.  1840)   i  B.  Mon.  76. 

'Mover  v.   Hinman    (1855)    13  N.  Y.    180. 

'i  Pomeroy,  Eq.  Jur.,  (3d  ed.)  §  105. 

'Milner  z:  Mills  (1729)  ^loseley  123;  Atcherley  v.  Vernon  supra;  Lang- 
ford  V.  Pitt  (1731)  2  1\  Wms.  629. 

"Bubb's  Case  (1678)  Freem.  Ch.  38;  Mayer  v.  Gowland  (1779)  2  Dick. 
536;   I   Pomeroy,  Eq.  Jur.,    (3d  ed.)   §  368. 
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sentative,  not  because  of  any  conversion,  but  because  each  has  inher- 
ited at  law  that  which  in  equity  is  due  to  the  other.  To  put  it  the 
other  way  around,  the  vendor's  right  to  the  purchase  money  has  passed 
to  his  representative,  and  the  vendee's  heir  has  inherited  his  ancestor's 
equitable  estate  in  the  land.  From  this  seems  deducible  the  general 
principle  that  whatever  rights  have  been  acquired  under  a  specifically 
enforceable  contract  will  descend  in  equity  according  as  they  partake 
of  the  character  of  realty  or  of  personalty,  and  will  be  enforceable 
by  the  party  on  whom  they  devolve  against  the  holder  of  the  corre- 
sponding legal  titles. 

If  this  be  sound,  it  supplies  the  solution  to  a  question  raised  by 
the  opinion  in  the  case  of  The  Bockland-Bockport  Lime  Co.  v.  Leary 
(N.  Y.  C't  of  Appeals,  Dec.  12,  1911),  not  yet  reported.  The  court 
below  had  decided  that  a  lessee  who  had  an  option  to  purchase  the 
fee  properly  notified  the  personal  representative  of  the  deceased  les- 
sor, rather  than  his  heir,  of  his  determination  to  exercise  it,  on  the 
ground  that  the  exercise  of  such  option  converted  the  property  into 
personalty  from  the  date  of  the  lease.  The  Court  of  Appeals  ex- 
pressly overruled  this  holding,  though  it  decided  in  favor  of  the  lessee 
on  another  ground;  and  in  so  doing  it  took  occasion  to  repudiate  those 
cases  representing  the  weight  of  authority  which  hold  that  in  such 
circumstances  the  lessor's  representative  is  entitled  to  receive  the 
purchase  money,  and  approved  those  holding  that  it  goes  to  the  heir. 
The  former  group  of  cases,^^  though  criticised  ^^  and  in  at  least  one 
jurisdiction  repudiated,^^  is,  it  is  submitted,  correct.  Upon  giving  the 
option  the  lessor  indeed  retained  the  legal  and  equitable  estate  subject 
to  the  term.  But  the  option  being  specifically  enforceable,^*  he  held 
the  equitable  estate  subject  to  be  divested  upon  the  happening  of  a 
contingency:  namely,  upon  the  lessee's  exercising  his  option.  Fur- 
thermore, there  arose  in  the  lessor  a  right  to  receive  purchase  money 
upon  the  happening  of  the  same  contingency.  This  right,  created 
under  a  contract  made  by  the  lessor  and  hence  part  of  his  personal 
assets,  should  devolve  upon  his  representative  under  the  principles 
above  pointed  out. 


Priority  of  Equities  and  the  Purchase  of  Equitable  Interests. — 
It  is  elementary  that  if  a  trustee  fraudulently  sell  to  one  with  notice 
of  the  trust,  this  vendee  is  defenceless  against  the  cestui,^  for  he  has 
no  equity  in  his  behalf  and  the  jurisdiction  of  good  conscience  is 
indifferent  to  his  legal  title.^    His  position,  however,  would  be  impreg- 

"Lawes  v.  Bennett  (1785)  i  Cox  Eq.  167;  Townley  v.  Bedwell  (1808) 
14  Ves.  Jr.  591;  Collingwood  v.  Row  (1857)  26  L.  J.  Ch.  649;  Goold  v. 
Teague  (1858)  S  Jur.  [n.  s.]  116;  Weeding  v.  Weeding  (1861)  i  Johns.  & 
H.  424;  Kerr  v.  Day   (1850)    14  Pa.   112. 

"Collingwood  v.  Row  supra;  see  Edwards  v.  West  (1878)  L.  R.  7  Ch. 
D.  858. 

"Smith  V.  Loewenstein   (1893)   50  Oh.  St.  346. 

"Black  V.  Maddox  (1898)  104  Ga.  157;  McCormick  v.  Stephany  (1898) 
57  N.  J.  Eq.  257. 

^Adair  v.  Shaw  (1803)  i  Sch.  &  Lef.  243,  261;  Smith  v.  Ayer  (1879) 
loi   U.   S.   320,  327. 

*2  Pomeroy,  Eq.  Jur.,  §  739. 
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nable  if  he  took  for  value  and  without  notice;^  for  the  cestui,  having 
no  complaint  to  make  against  his  conduct,  is  barred  from  following 
the  res  and  must  rely  on  the  personal  liability  of  the  trustee.*  Further- 
more, the  innocent  vendee  can  bestow  the  strength  of  his  position  on 
an  alienee  with  notice;^  for  the  latter s  knowledge  was  not  involved  in 
the  perpetration  of  the  fraud  upon  the  cestui,  whose  loss  could  not  be 
ameliorated  by  restricting  the  innocent  vendee  in  his  range  of  possible 
alienees.®  Therefore,  from  such  a  vendee  all  the  world  could  take 
good  title  save  only  one,  the  fraudulent  cestui  himself,  who  is  forever 
disabled  from  reacquiring  the  res  free  from  the  cestui's  interest.''^ 
Any  other  holding  would  open  a  wide  door  to  faithless  trusteeship 
and  emasculate  the  rule  forbidding  a  trustee  for  sale  to  purchase  from 
himself.' 

"Whether  analogous  results  will  be  reached  in  the  transference  of 
the  equitable  interest  depends  on  whether  it  is  a  true  property  right 
and  can  be  cleanly  transferred.  Its  nature,  of  course,  is  essentially 
different  from  the  right  of  the  legal  owner  of  a  res.  A  legal  title  is 
ultimate  and  anticipates  nothing:  the  cestui's  interest  is  a  claim  on 
the  trustee  and  so  looks  forward  to  the  co-operation  of  another  person.® 
Accordingly,  this  divergence  in  character  produces  differences  in 
behavior,  as  if,  for  instance,  the  co-operation  of  the  obligor  becomes 
impossible.  Nevertheless,  both  seem  to  be  property  rights,  equally 
susceptible  of  ownership^"  and  therefore  subject  to  the  usual  incidents 
attaching  to  the  transference  of  ownership. ^^  Thus,  if  a  cestui  assign 
part  of  his  equitable  interest  and  subsequently  attempt  to  transfer  the 
whole,  the  second  assignee  will  take  only  what  the  cestui  had  left.^^ 
The  reason  is  that  the  conveyance  of  the  equitable  interest  is  treated 
in  the  same  manner  in  equity  as  the  conveyance  of  the  legal  estate  at 
law,^3  and  the  maxim  of  priority  of  equities  need  have  nothing  to  do 
with  the  case. 

So  far,  the  analogy  between  the  legal  and  equitable  estates  holds 
good,  but  it  must  be  remembered  that  though  a  first  assignor  has  the 
interest,  and  the  second  only  an  empty  form,  nevertheless  if  the  second 

^Boone  v.  Chiles  (1836)  10  Pet.  177,  210.  The  maxim  that  where  the 
equities  are  equal  the  law  will  prevail,  Townsend  v.  Little  (1883)  109 
U.  S.  504,  is  of  no  help,  for  the  usual  question  is.  Are  the  equities  equal? 

*Adams  v.  Lambard  (1889)  80  Cal.  426,  438;  lioothe  z:  Fiest  (1891)  So 
Tex.  141. 

"Boynton  v.  Rees   (Mass.   1829)  8  Pick.  329. 

*See  Church  v.   Ruland    (1870)    64  Pa.  432,  444. 

'Bovy  z:  Smith  (1682)  2  Ch.  Cas.  124;  Barrow's  Case  (1880)  L.  R.  14 
Ch.  D.  432,  445. 

'Michoud  V.   Girod    (1846)    4  How.  503,  553. 

'Ames,  Purchase  for  Value  without  Notice,   i   Harv.  L.  Rev.   11. 

'"Alger  V.  Scott  (1873)  54  N.  Y.  14;  Grover  v.  Grover  (Mass.  1835)  24 
Pick.  261. 

'^Lewin,  Trusts,  8;  Donaldson  v.  Donaldson  (1851)  Kay  711;  cf.  Burgess 
V.  Wheate  (1759)  i  Eden  177,  215,  where  Lord  Mansfield  would  have  an- 
nihilated the   trustee's   interest. 

"Putnam  v.  Story  (1882)  132  Mass.  205;  Muir  v.  Schenk  (N.  Y.  1842) 
3  Hill  228. 

"Muir  V.  Schenk  supra;  cf.  Phillips  v.  Phillips  (1861)  4  DeG.  F.  &  J. 
208,  where  the  annuity  is  equivalent  to  a  previous  partial  assignment. 
Ames,  Cases  on  Trusts,  335,  n.  3. 
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get  in  the  legal  title  without  knowledge  of  the  prior  interest,  he  will 
be  in  the  usual  position  of  a  hona  fide  purchaser  and  cannot  be  dis- 
turbed.^* This  situation  arises  not  in  contradiction  to  the  analogy 
between  the  transference  of  legal  and  equitable  interests,  but  from  the 
inherent  nature  of  the  equitable  interest,  which  is  a  right  in  personam 
in  the  course  of  becoming  a  right  in  rem.  Consequently,  the  hazard 
of  losing  the  res  necessarily  attends  its  owner  ;i^  but  it  is  a  hazard 
which  seems  no  more  anomalous  than  the  danger  attendant  upon  legal 
ownership  of  being  divested  through  the  doctrines  of  confusion  or 
accession  or  adverse  possession.  The  conception  of  an  equitable  owner- 
ship lost  through  the  equitable  situation  seems  no  more  difficult  than 
that  of  a  legal  ownership  lost  through  operation  of  law. 

Again,  just  as  a  legal  estate,  burdened  with  an  equitable  charge, 
passes  to  a  hona  fide  purchaser  stripped  of  the  encumbrance,  it  would 
seem  that  an  equitable  estate  similarly  encumbered  should  also  be 
protected.  This  conclusion  has  been  reached^"  and  is  expressly  based 
on  the  doctrine  of  hona  fide  purchase  which,  however,  like  the  equitable 
maxims,  seems  to  be  only  a  more  or  less  imposing  way  of  saying  that, 
under  any  given  state  of  circumstances,  the  better  equity  will  win.^^ 
Finally,  it  should  follow  that  if  the  cestui,  defrauded  by  a  third  party, 
sell  to  one  without  notice  who  in  turn  sells  to  one  with  notice,  the 
latter  should  be  safe,  unless  he  be  the  trustee  himself  originally  guilty 
of  fraud.  This  result  was  reached  in  the  recent  case  of  Yost  v. 
Gritcher  (Va.  1911)  72  S.  E.  594,  where  a  certain  piece  of  real  estate 
was  conveyed  to  a  trustee  for  himself  and  others,  and  he,  by  concealing 
the  true  value  of  the  property,  indirectly  induced  one  of  his  associates 
to  sell  his  interest  to  a  hona  fide  purchaser  who  soon  afterwards  resold 
to  the  trustee.  In  impressing  this  repurchase  with  the  trust,  the  court 
based  the  decision  on  the  fiduciary  relationship  of  the  partnership  situ- 
ation, it  being  the  duty  of  a  managing  partner  to  exercise  the  very 
highest  degree  of  good  faith  towards  his  co-partner.^^  Though  it  seems 
impossible  to  base  an  actual  partnership  on  a  mere  land  deal  without 
the  carrying  on  of  any  business,^^  yet  the  court's  decree  is  unquestion- 
able, since  an  express  trustee  is  bound  to  exercise  every  possible  care.^** 
And  even  in  the  absence  of  a  trust,  the  fiduciary  duty  raised  in  a  joint 
enterprise  of  this  kind  would  justify  the  conclusion  reached.^^ 


Enforcement  of  Eestrictive  Agreements  in  Equity. — When  land 
is  granted  subject  to  a  restrictive  agreement  which  falls  short  of  a 
covenant  which  will  run  at  law,  and  does  not  amount  to  the  reserva- 
tion of  an  easement,  equity  will  nevertheless  enforce  the  restrictions 

"See  Newman  v.  Newman  (1885)  L.  R.  28  Ch.  D.  674,  where  the  trus- 
tee cuts  off  the  assignee's  interest. 

"Langdell,  Eq.   PI,    (2nd  ed.)    §   184. 

*«Lane  v.  Jackson  (1855)  20  Beav.  535;  Penny  v.  Watts  (1848)  2  DeG. 
&  Sm.  501,  521;  contra,  Jordan  v.  Black  (N.  C.  1811)  2  Murph.  30;  see 
2  Pomeroy,  Eq.  Jur.,  §  743- 

"See  II  Columbia  Law  Review  554. 

"Pomeroy  v.   Benton    (1874)    57  Mo.   53i- 

"Burdick,  Partnership,  27  et  seq. 

"Smith  V.  Hewlett  (N.  Y.  1898)   29  App.  Div.  182. 

"Spier  V.  Hyde  (N.  Y.  1904)  92  App.  Div.  467,  472. 
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against  any  subsequent  owner  until  it  reaches  the  hands  of  a  hona  fide 
purchaser,!  upon  the  familiar  principle  that  the  court  will  impose 
upon  one  knowingly  taking  a  res  in  derogation  of  prior  rights  or  upon 
a  volunteer,  an  obligation  to  make  restitution.-  Likewise  when  the 
parties  intend  that  the  restrictions  upon  the  grantee's  land  shall  be 
for  the  benefit  of  the  grantor  as  owner  of  neighboring  land,  which  is 
subsequently  conveyed  with  an  express  assignment  of  the  contract, 
it  would  seem  that  the  assignee  would  be  entitled  to  all  the  aid  which 
the  courts  of  law  and  equity  alike  would  have  given  the  assignor.  But  it 
often  happens  that  equity  will  confer  the  benefit  of  such  agreements  in 
the  absence  of  an  express  assignment;^  and  this  is  true  even  though 
the  purchaser  bought  the  land  without  knowledge  of  the  restrictions.* 
The  true  principle  underlying  the  passing  of  these  benefits  in  equity 
is  by  no  means  clear.  The  analogy  to  the  enforcement  of  covenants 
running  with  the  land  and  the  protection  of  easements  is  not  very 
.suggestive  because  in  those  cases  the  benefit  passes  as  a  matter  of  law, 
and  equity  is  doing  nothing  more  than  enforcing  a  legal  right.  Fur- 
thermore, the  benefit  of  restrictive  agreements  pertaining  to  personal 
as  well  as  real  property  are  enforced  by  equity,^  so  it  would  seem  that 
if  the  doctrine  can  be  explained  at  all  it  must  be  upon  other  grounds. 
Since  the  tendency  of  the  more  recent  decisions  is  to  limit  the  passing 
of  the  benefit  to  cases  where  the  contract  expressly  states  that  it  is  not 
only  for  the  benefit  of  the  promisee  but  for  subsequent  owners,®  the 
suggestion  that  with  the  conveyance  of  the  land  the  law  implies  an 
assignment  of  the  contract^  very  plausibly  explains  those  cases  where 
the  conveyance  by  the  promisee  took  place  after  the  restrictive  agree- 
ment had  been  made.  But  in  situations  such  as  that  in  the  recent 
case  of  Coates  v.  Cullingford  (1911)  131  N.  Y.  Supp.  TOO,  this  theory 
is  quite  inadequate.  In  that  case  a  tract  of  land  was  divided  into  lots 
which  were  sold  subject  to  similar  restrictions  for  the  benefit  of  the 
whole,  and  one  purchaser  sought  to  enforce  against  a  subsequent  pur- 
chaser a  restrictive  covenant  made  by  the  latter  when  he  bought  his 
land.  It  is  obviously  impossible  to  imply  an  assignment  of  the  de- 
fendant's contract  with  the  conveyance  to  the  plaintiff,  because  at 
that  time  the  contract  did  not  in  fact  exist,   and  yet  in  such  cases 

^Whatman  v.  Gibson  (1838)  9  Sim.  196;  Mann  v.  Stephens  (1846)  15 
Sim.  377;  Tulk  v.  Moxhay  (1848)  2  Phillips  774;  see  Whitney  v.  Union 
Ry.  Co.  (Mass.  1858)  11  Gray  359.  For  collection  of  cases  see  Ames, 
Cases  in  Eq.  Jur.,   149. 

'See  Langdell,  Brief  Survey  of  Eq.  Jur.,  11;  Tulk  v.  Moxhay  supra; 
Brewer  v.  Marshall   (1868)    19  N.  J.  Eq.  537. 

'Whatman  v.  Gibson  supra;  Clark  v.  Martin  (1865)  49  Pa.  289.  For 
collection  of  cases  see  Ames,  Cases  in  Eq.  Jur.,   172. 

*Child  V.  Douglas   (1854)   Kay  560,  571. 

"Abergarw  Brewery  Co.  v.  Holmes  L.  R.  [1900]  i  Ch.  188;  Francisco  v. 
Smith   (1849)   143  N.  Y.  488. 

'Renals  v.  Cowlishaw  (1876)  L.  R.  9  Ch.  Div.  125.  To  the  same  effect 
Rogers  v.  Hosegood  L.  R.  [1900]  2  Ch.  388.  See  discussions  of  doctrine 
in  Equitable  Life  Assurance  Soc.  v.  Brennan  (1896)  148  N.  Y.  56i ;  Kom 
V.  Campbell  (1908)  192  N.  Y.  490.  The  limitations  placed  by  Renals  v. 
Cowlishaw  do  not  seem  to  apply  to  personalty.  See  Abergarw  Brewery 
Co.  V.  Holmes  supra. 

^Giddings,  Restrictions  upon  Use  of  Land,  5  Harv.  L.  Rev  282;  see 
Lydick  v.  B.  &  O.  R.  R.  Co.  (1880)   17  W.  Va.  427,  442. 


160  COLUMBIA    LAW   RBVIBW. 

it  is  well  established  that  the  action  can  be  maintained.^  It  has  been 
offered  as  an  explanation  of  the  case  last  given  that  since  the  promise 
of  each  purchaser  is  for  the  benefit  of  the  others,  the  grantor  by 
implication  holds  the  promise  of  each  in  trust  for  the  others,  and 
the  plaintiff  obtains  his  right  in  equity  as  a  cestui  que  trust,  but  if 
this  is  true,  the  difficulty  arises  as  to  how  the  cestui  can  proceed  directly 
against  the  third  party.  Again,  an  alleged  maxim  that  equity  will 
compel  the  promisor  to  perform  his  agreement  according  to  its  tenor 
has  been  proposed  as  a  solution.^  Undoubtedly  this  is  what  equity 
does  in  the  case  under  consideration,  but  if  this  were  a  general  prin- 
ciple of  equity  it  would  seem  that  the  beneficiary  of  any  contract  could 
bring  an  action,  which  is  obviously  untrue.  The  only  instance  where 
such  a  principle  is  recognized  is  in  the  case  of  the  holder  of  a  nego- 
tiable instrument  payable  to  bearer,  who  sues  in  his  own  name,  not 
as  assignee,  but  as  the  persona  designata  within  the  tenor  of  the  in- 
strument.^'* But  this  is  a  peculiar  result  of  the  law  merchant,  and 
it  is  difficult  to  see  what  application  it  can  have  to  the  enforcement 
of  restrictive  contracts  in  a  court  of  equity. 

It  seems  therefore  that  the  results  reached  by  the  courts,  some 
reasoning  by  analogy  to  covenants  which  run  at  law,^^  others  by 
analogy  to  easements,^ ^  and  still  others  upon  equitable  principles,^^ 
cannot  be  entirely  explained  upon  established  principles,  but  must 
be  accepted  as  a  further  extension  of  equity  jurisprudence,  whereby 
in  a  limited  class  of  cases  the  interests  of  beneficiaries  of  a  contract 
are  recognized  and  protected;  and  merely  because  the  doctrine  is 
anomalous  it  is  not  to  be  condemned,  since  in  a  majority  of  cases  it 
evidently  effectuates  the  ends  of  justice. 

Restrictions,  like  other  agreements,  are  subject  to  the  familiar  rule 
that  equity  will  not  lend  its  aid  where  to  do  so  would  work  an  unreason- 
able hardship,  and  accordingly  when  a  defendant  has  been  allowed 
to  make  expensive  improvements  without  objection,^*  or  when  the 
character  of  the  neighborhood  has  so  changed  as  to  make  an  observance 
of  the  restrictions  fruitless,^^  or  when  by  releasing  some  of  the  land- 
owners the  plaintiff  has  defeated  the  object  of  the  restrictions,^®  they 
will  not  be  enforced.  Thus  in  the  principal  case,  the  court  refused 
the  plaintiff  relief  because  he  himself  had  violated  a  similar  agreement 
made  for  the  benefit  of  the  defendant's  land. 

'Nottingham  Brick  Co.  v.  Butler  (1886)  L.  R.  16  Q.  B.  D.  778;  Barrow 
V.  Richard  (N.  Y.  1840)  8  Paige  351.  The  right  of  grantees  from  a  com- 
mon grantor  to  enforce  inter  se  covenants  entered  into  by  each  with  the 
grantor,  should  be  confined  to  cases  where  there  has  been  proof  of  a 
general  building  plan  or  scheme.  See  Mulligan  v.  Jordan  (1892)  50  N.  J. 
Eq.  363- 

"Ames,  Specific  Performance,  17  Harv.  L.  Rev.  184. 

"Ames,  Specific  Performance,  supra. 

""The  doctrine,  rightly  considered,  appears  to  me  to  be  either  an  ex- 
tension in  equity  of  the  doctrine  of  Spencer's  Case  to  another  line  of 
cases,  or  else  an  extension  in  equity  of  the  doctrine  of  negative  easements." 
Jessel,  M.  R.,  in  London  Co.  v.  Gomm  (1882)  L.  R.  20  Ch.  D.  562,  583. 

"Peck  V.  Conway   (1876)    119  Mass.  546. 

"Brewer  v.  Marshall  supra. 

"Eastwood  V.  Lever  (1863)  4  De  G.  J.  &  S.  113,  126. 

"Thacher  v.  Columbia  College  (1882)   87  N.  Y.  311. 

"Roper  V.  Williams   (1822)   Turn.  &  R.   18. 


NOTES.  161 

Consequences  of  the  Defecth'e  Execution  of  a  Power  as  Controlled 
BY  Intention. — Whatever  may  have  been  the  origin  of  the  rule^  and 
however  unsound  it  may  be  on  principle,^  it  is  now  well  settled  that 
the  right  of  creditors  of  the  donee  of  a  power  to  apply  the  property 
as  his  assets  depends  upon  an  execution  of  the  power  by  him.^  The 
question  remains,  however,  as  to  just  what  constitutes  such  an  execu- 
tion. Clearly  an  unequivocal  expression  of  intention  to  execute  the 
power  in  the  terms  imposed  by  the  settlor  is  within  the  meaning  of 
the  rule,*  for  in  that  case  there  is  no  possible  conflict  as  to  intention 
between  the  donor  and  donee.  When,  however,  the  appointor  has 
shown  an  intention  to  execute  but  has  violated  the  terms  imposed  by 
the  settlor  in  some  particular,  equity  will  give  relief  if  it  appears  that 
the  complainant  has  provided  meritorious  or  valuable  consideration.' 
Thus  equity  will  aid  creditors,^  near  relatives  for  whom  there  is  an 
obligation  to  provide,''^  purchasers^  and  charities,^  and  will  compel  the 
one  in  whom  the  estate  is  vested  to  hold  the  property  to  their  use, 
on  the  theory  that  it  would  be  unconscientious  for  him  to  hold  it 
beneficially  as  against  a  purchaser.^"  From  the  standpoint  of  the  holder 
of  the  title,  upon  whom  equity  thus  operates,  this  is  the  only  result 
consistent  with  equitable  principles.  His  position  differs  from  that 
of  a  trustee  holding  for  a  volunteer,  for  whom  equity  will  clearly  in- 
tervene to  perfect  the  trust.^^  The  principle  upon  which  equity  then 
acts  is  that  in  no  case  was  he  intended  to  take  beneficially,  whereas 
by  the  very  terms  of  the  settlement  of  the  power  the  remainderman 
or  reversioner  takes  the  property  as  his  own  in  default  of  appointment. 
Thus  it  would  be  manifestly  contrary  to  principle  to  allow  a  volunteer 
to  prevail.^-  The  only  remaining  difficulty  with  the  theory  is  that 
it  apparently  disregards  the  intention  of  the  settlor.^^  This,  however, 
is  not  strictly  true,  for  equity  will  only  lend  aid  when  the  defect  is 
a  mere  formal  matter,  as  distinguished  from  one  of  substance,^*  doubt- 
less on  the  theory  that  it  is  unlikely  that  a  person  who  places  the 

^8  Columbia  Law  Review  652. 

*ii  Columbia  Law  Review  663. 

'Thompson  v.  Towne  (1694)  2  Vem.  Ch.  319;  Holmes  v.  Coghill  (1802) 
7  Ves.  Jr.  499;  Beyfus  v.  Lawley  L.  R.  [1903]  A.  C.  411. 

*Beyfus  v.  Lawley  supra. 

'Farwell,  Powers,  (2nd  ed.)  327;  2  Sugden,  Powers,  (6th  ed.)  no;  see 
Ellis  V.  Nimmo  (1835)  LI.  &  Go.  333. 

'Wilkes  V.  Holmes  (1752)  9  Mod.  485. 

^Smith  V.  Ashton  (1675)  i  Ch.  Cas.  263;  Clifford  v.  Clifford  (1700)  2 
Vem.   Ch.   379. 

^American  Freehold  Land  Mortgage  Co.  v.  Walker  (1887)  31  Fed.  103. 

'i  Sugden,  Powers,  (6th  ed.)  267. 

"2  Sugden,  Powers,    (6th  ed.)   97. 

"Doctor  &  Student,  Dialogue  H,  ch.  22. 

"In  accord  with  these  principles,  an  execution  will  not  be  supplied  at 
the  instance  of  a  creditor  when  the  appointee  is  a  volunteer,  Farwell, 
Powers,  (2nd  ed.)  339;  thus  also  a  purchaser  holding  under  a  valid  exe- 
cution will  be  given  precedence  over  an  appointee  under  a  prior  but  de- 
fective execution.     Farwell,  Powers,   (2nd  ed.)   34a 

"Holmes  v.  Coghill  supra. 

"Farwell,  Powers,  (2nd  ed.)  330;  Justis  v.  English  (Va.  1878)  30 
Gratt.  565. 
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complete  power  of  disposition  of  his  property  in  another's  hands  could 
have  intended  to  attach  importance  to  trivial  matters.  Hence  where 
circumstances  exist  which  indicate  an  intention  on  the  part  of  the 
settlor  to  make  imperative  apparently  unimportant  provisions,  equity 
will  refuse  relief.^^ 

It  is  thus  apparent  that  in  order  to  take  the  property  out  of  the 
influence  of  the  original  settlor  it  is  not  necessary  that  an  effectual 
appointment  be  made  and  the  controlling  factor  is  rather  a  clear  in- 
tention on  the  part  of  the  donee  to  exercise  control  over  the  property. 
Hence  in  the  case  of  a  lapse,  since  there  is  an  intention  to  take  control 
of  the  subject-matter  of  the  power,  this  is  considered  an  execution,^" 
and  the  ultimate  disposition  of  the  property  is  no  longer  a  question 
of  intention  but  of  resulting  trusts. ^''^  That  the  intention  of  the  ap- 
pointor is  the  controlling  factor  in  admitting  the  aid  of  equity  is 
indicated  by  its  paramount  force  in  a  line  of  decisions  typefied  by  the 
recent  case  of  Pine  Lumher  Co.  v.  Arnold  (Tex.  1911)  139  S.  W.  9lY, 
which  held  that  a  general  residuary  clause  in  a  will  did  not  operate 
as  an  execution  of  a  power,  as  the  testatrix  had  other  property  which 
could  pass  by  the  devise.  It  is  of  course  clear  that  the  primary  ques- 
tion here  is  solely  whether  an  intention  to  execute  the  power  is 
shown, ^^  and  the  solution  is  thus  obvious  when  special  circumstances 
exist  which  indicate  such  intention,  such  as  a  clear  reference  in  the 
will  to  the  power  or  its  subject-matter.^^  Where,  however,  there  is 
nothing  to  indicate  an  intention  one  way  or  the  other,  the  difliculty 
is  that  any  result  must  be  highly  speculative;  for  while  a  determina- 
tion of  the  question  either  way  is  bound  to  effectuate  intention  in 
some  cases  it  is  apparent  that  it  is  as  likely  to  defeat  it  in  some 
others  at  least.  For  this  reason  the  rule  in  England  formerly  was 
in  accord  with  the  principal  case,^°  but  was  changed  by  the  Statute 
of  Wills,2i  by  which  a  presumption  was  created  of  the  execution  of 
the  power  in  every  case  where  general  words  were  used.  This  change 
had  become  necessary  owing  to  the  unsatisfactory  result  in  most  cases 
under  the  old  rule.^^     The  decisions  in  America  are  conflicting,^^  and 

"Reid  V.  Shergold  (1805)  10  Ves.  Jr.  370.  When  the  power  is  statutory, 
of  course,  the  question  of  intention  cannot  be  weighed,  and  all  defects 
must  be  treated  as  defects  of  substance.  Bright  v.  Boyd  (1841)  i  Story 
478. 

"Goodere  v.  Lloyd  (1830)  3  Sim.  538;  Brickenden  v.  Williams  (rS'^g) 
L.  R.  7  Eq.  310;  Wilkinson  v.  Schneider  (1870)  L.  R.  9  Eq.  423;  In  re  Van 
Hagan  (1880)  L.  R.  16  Ch.  D.  18;  In  re  Marten  L.  R.  [1902]  i  Ch.  314;  cf. 
Chamberlain  v.  Hutchinson   (1856)   22  Beav.  444. 

"/«  re  Van  Hagan  supra;  In  re  Scott  L.  R.  [1891]  i  Ch.  298. 

"See  Amory  v.  Meredith   (Mass.   1863)   7  Allen  397. 

"Coxen  V.  Rowland  L.  R.  [1894]  i  Ch.  106;  Cooper  v.  Haines  (1889) 
70  Md.  282. 

*"/m  re  Huddleston  L.  R.  [1894]  3  Ch.  595. 

"i  Vict.  c.  26,  §  27.  In  re  Wilkinson  (1869)  L.  R.  4  Ch.  A.  C.  587;  this 
statute  does  not  apply  to  special  powers,  however.  In  re  Mills  (1886) 
L.  R.  34  Ch.  186.  There  is  similar  legislation  in  New  York,  see  Lockwood  v. 
Mildeijerger  (1899)  159  N.  Y.  181,  and  Maryland,  see  Cooper  v.  Haines 
supra. 

"See  Amory  v.  Meredith  supra. 

^In  accord  with  the  principal  case,  Maryland  Benevolent  Soc.  v. 
Clendinen  (1875)  44  Md.  429;  Bingham's  Appeal   (1870)  64  Pa.  345;  Bur- 
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it  is  submitted  that  circumstances  such  as  those  mentioned  do  not 
permit  of  any  general  solution  in  furtherance  of  intention.  Hence 
technically  the  only  possible  result  is  that  reached  in  the  principal  case, 
of  placing  the  burden  of  showing  an  intention  to  execute  the  power 
upon  the  one  benefiting  thereby,  and  preserving  the  distinction  between 
powers  and  property.^*  It  must  be  admitted,  however,  that  the  con- 
trary rule  is  a  more  practical  one,  as  it  clearly  carries  out  intention 
in  a  greater  number  of  cases. 


Eight  of  Waher  en*  Crimenal  Trials  as  GtOverxed  by  Public  In- 
terest.— It  is  clearly  against  the  interest  of  the  State  to  lend  its  gov- 
ernmental powers  and  agencies  to  enforce  the  decision,  on  the  one 
hand,  of  any  body  constituted  not  by  its  laws  but  by  the  agreement 
of  the  parties,  or,  in  criminal  cases,  by  the  prisoner  and  an  agent 
who  has  no  authority  to  do  so.  Xo  agreement,  accordingly,  providing 
for  an  extra-legal  tribunal  whose  judgments  shall  oust  the  courts  of 
jurisdiction,  will  be  held  binding,^  and  on  the  same  principle  the  cases 
almost  universally  agree  in  refusing  to  effectuate  the  waiver  of  a 
privilege  or  right  which  is  considered  to  go  to  the  jurisdiction  of  the 
court.^  Thus  it  has  been  held  that  the  number  of  jurors  at  a  criminal 
trial  is  a  matter  to  be  fixed  only  by  organic  law,  and  that  the  waiver 
by  the  accused  of  a  deficiency  of  a  juror  will  not  confer  jurisdiction 
on  a  court  thus  illegally  constituted,  and  preclude  an  attack 
on  its  judgment  at  any  time.^  But  even  if  the  privilege 
or  right  in  question  be  not  jurisdictional,  a  waiver  will  not 
be  permitted  if  believed  to  be  against  that  further  interest,  which, 
as  the  cases  say,  the  State  has  in  the  lives  and  liberties  of  its  citizens,* 
and  it  is  doubtless  this  consideration  which  has  given  rise  to  the  greater 
restriction  on  waivers  in  criminal  than  in  civil  trials,  and  in  felonies 
than  in  misdemeanors.-'  It  is  recognized,  however,  that  many  of  the 
privileges  guaranteed  both  in  civil  and  in  criminal  cases  fall  into 
neither  of  the  foregoing  classes,  but  exist  for  the  benefit  of  the  in- 
dividual alone,  and  it  is  everywhere  conceded  that  such  rights  as  these 
may  be  waived  at  will.^ 

It  would  seem,  however,  that  no  generally  accepted  definition  of 
the  term  "jurisdiction"  has  been  attained.  Contrary  to  the  decisions 
referred  to  above,'  it  has  been  declared  that  the  right  to  a  jury  of  twelve 

leigh  V.  Clough  (1872)  52  N.  H.  267;  Hollister  v.  Shaw  (1878)  46  Conn. 
248;  Bilderback  v.  Boyce  (1880)  14  S.  C.  528;  Meeker  v.  Breintnall  (1884) 
38  N.  J.  Eq.  345;  contra,  Amory  v.  Meredith  supra;  Stone  v.  Forbes 
(1905)    189  Mass.   163. 

"See  II  Columbia  Law  Review  663. 

'Insurance  Co.  v.  Morse  (1874)  87  U.  S.  445. 

*See  Cancemi  v.  People  (1858)  18  N.  Y.  128;  B.  &  O.  R.  R.  Co.  v. 
Polly  (Va.  1858)  14  Gratt.  447- 

'See  Cancemi  t:  People  supra;  Cooley,  Constitutional  Limitations,  (7th 
ed.)   459. 

*Hopt  V.  Utah   (1884)   no  U.  S.  574- 

'See  6  Criminal  Law  Magazine   182  et  seq. 

*6  Criminal  Law  Magazine  183  et  seq.;  Connors  v.  People  (1872)  50 
N.  Y.  240;  Joy  V.  State  fi86o)  14  Ind.  139,  152;  U.  S.  v.  Sacramento 
(1875)  2  Mont.  239;   State  x.  Hartley   (1895)  22  Nev.  342. 

'See  note  3  supra. 
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is  not  jurisdictional  but  is  a  mere  personal  privilege;^  and,  indeed, 
it  is  well  esta])ashed  that  the  accused  may  waive  his  objections  to  a 
prejudiced  juror,"  regardless  of  a  guarantee  in  the  State  constitution 
that  the  jury  which  is  given  the  right  to  decide  his  fat«  shall  be  an 
impartial  one.^*'  The  same  conflict  of  authority  is  met  with  when  a 
reversal  is  asked  because  of  the  absence  of  the  judge,  by  consent,  during 
some  part  of  the  trial,  especially  at  the  rendition  of  the  verdict ;^^  and 
many  of  the  very  courts  which  deem  the  presence  of  the  prisoner, 
in  a  trial  for  felony,  a  condition  of  jurisdiction,^^  will  not  permit  him 
to  obstruct  justice  by  absconding  and  then  demanding  a  new  trial  be- 
cause the  proceedings  were  carried  on  in  his  voluntary  absence.^^ 
Again,  errors  which  are  considered  fundamental  and  jurisdictional  in 
felonies  are  not  deemed  ground  of  reversal  in  misdemeanor  eases.^* 

It  is  evidently  impossible,  then,  to  set  up  any  definite,  objective, 
"jurisdictional"  test;  but  one  fact,  it  will  be  observed,  seems  to  stand 
out  clearly.  The  tendency  of  the  courts  to  permit  waiver  and  declare 
rights  to  be  non- jurisdictional  depends  upon  their  view  of  the  extent 
of  the  State's  interest  in  the  preservation  of  the  particular  right  in 
question.  It  is  submitted,  then,  that  it  is  public  interest  which  ulti- 
mately governs  the  courts ;  that  in  the  last  analysis  rights  attempted  to 
be  dispensed  with  are  considered  jurisdictional  only  when  their  waiver 
is  believed  to  be  unwise  from  the  standpoint  of  the  public. 

Accordingly,  it  seems  that  the  technicalities  which  now  fetter  the 
courts  in  the  administration  of  criminal  justice  should  give  way  to 
the  dictates  of  common  sense.  Thus  in  the  recent  case  of  State  v. 
Keehn  (Kan.  1911)  118  Pac.  851,  the  waiver  by  the  prisoner  of  the 
presence  of  the  judge  at  the  rendition  of  the  verdict  was  held  not 
to  be  reversible  error,  on  the  ground  that  where  all  the  forms  have 
been  observed  for  insuring  the  authenticity  of  the  verdict,  and  the 
accused  has  been  deprived  of  no  opportunity  to  protect  his  substantial 
rights,  "no  verdict  ought  to  be  set  aside  merely  to  satisfy  the  theory 
regarding  the  constitution  and  organization  of  the  court."  Surely  the 
supervision  of  the  trial  justice  and  the  review  of  an  appellate  court  axe 
enough  to  safe-guard  the  prisoner ;  and  surely  what  has  been  called^'  "the 
great  end  of  punishment,"  the  prevention  of  future  crime,  would  be 
more  successfully  advanced,  and  the  interest  of  the  State  in  preserving 
technical  privileges  would  be  far  outweighed,  by  the  obvious  advantages 
of  increasing  the  quickness  and  efficiency  of  the  criminal  law. 

Tomw.  V.  Dailey   (Mass.   1853)    12  Cush.  80. 

'State  V.  Hartley  supra;  Murphy  v.  State   (1894)   43  Neb.  34. 

^"See  State  v.  Sackett   (1888)   39  Minn.  69. 

"Meredeth  v.  People  (1877)  84  111.  479;  Haverly  Mining  Co.  v.  How- 
cutt  (1883)  6  Col.  574;  State  v.  Hammer  (1902)  116  la.  284;  B.  &  O.  R.  R. 
Co.  V.  Polly  supra. 

^Hopt  V.  Utah  supra;  Maurer  v.  People  (1870)  43  N.  Y.  i ;  Prine  v. 
Comw.  (1851)  18  Pa.  103;  contra.  State  v.  Waymire  (1908)  52  Ore.  281; 
and  see  5  Columbia  Law  Review  476. 

"State  V.  Way  (1907)  76  Kan.  928;  Falk  v.  State  (1899)  5  App.  D.  C. 
446. 

"See  6  Criminal  Law  Magazine  183  et  seq.;  Nomaque  v.  People  (1825) 
I  111.  145- 

"Hopt  V.  Utah  supra. 
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COXSTITUTIOXAL  SiGXIFICAXCE  OF  THE  PhRASE  "TaKIXG  OF  PROPERTY." 

It  is  clear  that  to  form  a  proper  conception  of  what  constitutes  a 
"taking"  of  property  for  public  use  within  the  meaning  of  the  pro- 
visions in  most  of  the  State  constitutions  the  true  meaning  of  "prop- 
erty" must  be  clearly  defined.^  If  it  is  to  be  understood  as  the  cor- 
poreal thing  over  which  dominion  is  exercised  by  the  owner,  it  follows 
that  nothing  but  a  physical  deprivation  in  whole  or  in  part  will  be 
considered  a  taking  of  it.  This  conception  in  fact  seems  to  be  the 
basis  of  some  cases;-  but  such  a  narrow  and  extreme  view  was  to  some 
extent  repudiated  by  the  decisions  giving  compensation  for  the  destruc- 
tion of  easements^  and  other  incorporeal  rights.*  A  further  step  has 
been  taken  in  many  jurisdictions  in  the  cases  which  proceed  upon  the 
theory  that  when  one  party  has  acquired  in  the  land  of  another  an 
easement,  which  is  admittedly  a  property  right,  whatever  was  sub- 
tracted from  the  dominium  of  the  second  must  likewise  be  property. 
Even,  then,  if  no  easement  be  destroyed,  compensation  must  be  given.^ 

It  is  difficult,  indeed,  to  find  theoretical  support  for  any  different 
result.  Since  the  earliest  times  it  has  been  recognized  that  "property" 
does  not  consist  in  the  thing  itself,  be  it  land,  or  chattel,  or  incorporeal 
hereditament  but  stands  for  the  sum  of  the  rights  which  the  owner 
may  lawfully  exercise  with  reference  to  that  thing.^  The  ownership  of 
land,  for  instance,  is  said  to  be  made  up  of  the  rights  of  user,  exclusion, 
disposition  and  others  less  important;^  and  indeed  it  would  hardly  be 
denied  that  a  deprivation  of  these  rights  in  toto,  though  it  left  bare 
title,  would  be  an  invasion  of  property.  It  seems,  then,  to  follow 
inevitably  that  a  partial  encroachment  upon  any  of  these  property 
rights  is  as  clearly  a  "taking"  of  property  as  is  the  taking  of  a  strip 
of  the  land  itself.  The  distinction  based  upon  the  fact  that  the  land  is 
susceptible  of  physical  division  and  occupation  is  purely  superficial, 
for  the  total  of  the  owner's  property  is  as  plainly  diminished  in  the 
one  case  as  in  the  other.  The  contrary  doctrine  logically  leads  to  the 
extraordinary  result  that  by  successive  encroachments  the  State  could 
gradually  strip  off  every  beneficial  right  which  makes  ownership  more 
than  a  name,  leaving,  perhaps,  only  a  last  scintilla  of  interest  to 
persuade  the  victim  that  there  had  been  no  "taking"  of  his  property.* 
In  accordance  with  the  foregoing  principles,  hesitatingly  suggested  in 
1857  by  an  eminent  text  writer,**  and  first  conspicuously  applied  in 
1872,1° "it  has  repeatedly  been  decided  that  any  physical  occupation  of 
land,  as  for  example  by  sand  or  gravel  or  water,  amounting  to  a  serious 
interruption  of  its  common  and  necessary  use,  is  a  "taking"  requiring 
compensation.^^     But  it  is  submitted  that  this  doctrine  cannot  logically 

Xewis,  Eminent  Domain,   (3rd  ed.)   62. 

"Hurt  V.  Atlanta  (1896)   100  Ga.  274,  280. 

'Arnold  v.  Hudson  River  R.  R.  (1873)   55  N.  Y.  661. 

^Thompson  v.  Androscoggin  Co.  (1874)  54  N.  H.  545.  552;  Ladd  v. 
Boston  (1890)   151  Mass.  585,  a  case  of  restrictive  covenants. 

'Eaton  V.  B.  C.  &  M.  R.  R.  (1872)  51  N.  H.  504,  515.  the  leading  case 
on  the  subject. 

•See  I  Bl.  Com.,  138. 

^i  Lewis.  Eminent  Domain,   (3rd  ed.)   52. 

•See  Eaton  v.  B.  C.  &  M.  R.  R.  supra. 

'Sedgwick,   Constitutional  Law,    (2nd  ed.)    462-463. 

'"Eaton  V.  B.  C.  &  M.  R.  R.  supra. 

"Pumpelly  v.  Green  Bay  Co.  (1871)  13  Wall.  166;  Booming  Co.  v. 
Jarvis    (1874)    30  Mich.  308. 
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bo  limited  to  a  physical  encroachment,  which  is  as  far  as  some  cases 
have  gone.^2  If  an  invasion  by  water  or  sand  be  considered  a  "taking," 
it  can  only  be  because  it  is  a  deprivation  pro  ianto  of  the  right  of  user, 
for  it  takes  neither  title  nor  possession,  and  destroys  no  other  right. 
The  conclusion  then  seems  inevitable  that  to  whatever  extent  these 
property  rights  are  abridged,  whether  by  a  physical  invasion  of  the  land 
falling  short  of  divesting  the  title,^^  or  by  an  actionable  nuisance  fall- 
ing short  of  a  physical  invasion,^*  property  is  pro  tanto  taken,  and 
the  public  should  not  escape  giving  compensation  for  the  benefit  it 
receives. ^^  An  application  of  these  principles  will  justify  the  decision 
in  the  recent  case  of  Badouh  v.  8t.  Louis,  B.  &  M.  By.  Co.  (Tex.  1911) 
140  S.  W.  364.  Evidence  was  sought  to  be  introduced  as  to  a  marked 
increase  of  user  by  the  defendant  company  of  its  tracks  in  front  of  the 
plaintiff's  house,  on  the  ground  that  the  latter  was  entitled  to  com- 
pensation for  the  resulting  great  decrease  in  the  value  of  his  property. 
In  the  ruling  that  such  evidence  was  inadmissible,  the  trial  court  not 
only  clearly  departed  from  the  correct  theory  of  property  but  violated 
the  local  constitutional  provision  against  "damaging"  for  public  use,^* 
enacted,  doubtless,  to  prevent  the  harsh  consequences  of  just  such  error. 
On  both  grounds,  the  reversal  is  clearly  to  be  supported. 

So  plain  are  the  principles  leading  to  the  conclusion  herein  advo- 
cated, and  so  apparent  is  its  fairness,  that  it  is  difficult  to  justify  on 
any  ground  the  refusal  to  adopt  it.  But  it  should  be  borne  in  mind 
that  the  chief  occasions  for  the  exercise  of  eminent  domain,  in  early 
days,  were  public  improvements  such  as  highways,  which  affected  the 
usability  of  land  not  actually  occupied  by  them  far  less  than  railways 
and  other  great  modem  enterprises,  and  the  law  seems  sometimes  rp- 
luctant  to  expand  even  if  the  expansion  be  logical.  There  are  other 
cases,  however,  based  on  the  idea  that  a  nuisance  committed  by  virtue 
of  a  legislative  fiat  cannot  be  a  "taking" — that  the  legislature  may 
"legalize"  a  nuisance.^'^  But  it  seems  obvious  that  in  this  country, 
unlike  England,  a  statute  affords  no  justification  for  an  act  otherwise 
tortious,  unless  it  in  turn  conforms  to  the  organic  law.^^  It  may 
relieve  a  public  wrong  of  criminal  consequences,^^  but  it  cannot  justify 
the  refusal  of  damages  for  the  invasion  of  a  property  right-^*^ 

"See  Pumpelly  v.  Green  Bay  Co.  supra. 

"Pumpelly  v.  Green  Bay  Co.  supra. 

"Chicago  G't  Western  Ry  Co.  v.  Church  (1900)  102  Fed.  85;  Baltimore 
R.  R.  Co.  V.  Sattler  (1905)  100  Md.  306;  and  cf.  City  of  St.  Louis  v.  Hill 
(1893)   116  Mo.  527;  U.  S.  V.  Alexander  (1892)   148  U.  S.  186. 

"See  Sedgwick,  Constitutional  Law,  (2nd  ed.)  463;  Lewis,  Eminent 
Domain,  (3rd  ed.)  56  et  seq.  It  should  be  noted,  however,  that  a  purely 
technical  injury,  since  it  actually  abridges  no  substantial  right,  does  not 
diminish  the  owner's  property,  Winslow  v.  Gifford  (Mass.  1850)  6  Cush. 
327;  and  see  Lewis,  Eminent  Domain,  (3rd  ed.)  58.  An  imposing  array  of 
authority  apparently  opposed  to  the  above  views  may  similarly  be  reduced 
by  a  careful  analysis  of  the  cases.  See  Eaton  v.  B.  C.  &  M.  Ry.  supra, 
523  et  seq. 

"Constitution  of  Texas,  Art.   i,  §  17. 

"See  Lewis,  Eminent  Domain,  (3rd  ed.)  457;  Eaton  v.  B.  C.  &  M.  R.  R. 
supra,  516. 

"See  Eaton  v.  B.  C.  &  M.  R.  R.  supra,  516. 
"Thompson  v.  Androscoggin  Co.  supra,  555. 

'^Blanc.  V.  Murray  (1884)  2,6  La.  Ann.  162,  165;  Chicago,  G't.  Western 
Ry.  V.  Church  supra,  91. 
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Contracts — Instalment  Contract — Eepudiation  After  Breach  by 
THE  Other  Party. — The  defendant  contracted  to  deliver  goods  to  the 
plaintiff  as  ordered,  payment  to  be  made  on  the  j&fth  of  each  month 
for  deliveries  in  the  preceding  month.  Upon  the  defendant's  failure 
to  deliver  part  of  the  goods  ordered,  the  plaintiff  withheld  payment,  and 
thereupon  the  defendant  repudiated  the  contract.  Held,  since  the 
plaintiff's  default  was  equivalent  to  a  rescission,  the  defendant  was 
justified  in  abandoning  the  contract.  McFarlan  Carriage  Co.  v.  Con- 
nersville  Wagon  Co.  (Ind.  1911)  96  N.  E.  400. 

Even  when  the  promises  of  a  contract  are  independent  in  form, 
they  will  often  be  construed  as  conditional,  in  order  to  work  out  jus- 
tice between  the  parties.  Langdell,  Contracts,  §  106.  Thus,  a  condition 
is  implied  that  each  party  shall  start  with  faithful  performance,  and 
upon  a  breach  in  limine  of  an  instalment  contract  the  other  party  may 
therefore  abandon  the  contract,  Honch  v.  Muller  (1881)  L,  E.  Y  Q.  B. 
D.  92;  Norrington  v.  Wright  (1885)  115  U.  S.  188,  although  sometimes 
such  a  contract  is  apparently  erroneously  construed  as  a  series  of  in- 
dependent obligations.  Simpson  v.  Crippin  (1872)  L,  E.  8  Q.  B.  14; 
Gerli  v.  Poidehard  Silh  Mfg.  Co.  (1894)  57  N.  J.  L.  432.  But  when 
partial  performance  has  rendered  it  impossible  to  restore  the  statu  quo, 
the  courts  are  reluctant  to  hold  subsequent  performance  by  one  party 
conditioned  upon  the  prior  performance  by  the  other  of  a  single  in- 
stalment, Mersey  Steel  Co.  v.  Naylor  (1884)  L.  E.  9  A.  C.  434,  and 
a  default  by  one  party  should  not  justify  the  other  in  repudiating 
the  contract,  Freeth  v.  Burr  (1874)  L.  E.  9  C.  P.  208;  West  v.  Bechtel 
(1900)  125  Mich.  144,  unless  it  goes  to  the  essence  of  the  contract, 
Hess  V.  Dawson  (1894)  149  111.  138 ;  Bradford  v.  Williams  (1872)  L.  E. 
7  Exch.  259,  or  unless  the  conduct  of  the  party  in  default  be  such  as 
to  evince  an  intention  to  abandon  the  contract.  Blaclchurn  v.  Reilly 
(1885)  47  K  J.  L.  290;  Withers  v.  Reynolds  (1831)  2  B.  &  Ad.  882. 
While  it  is  difficult  to  support  the  court's  interpretation  of  the  plain- 
tiff's failure  to  pay  as  evincing  an  intention  to  abandon  the  contract, 
it  would  seem  to  be  a  breach  going  to  the  root  of  the  contract  and 
therefore  a  justification  for  the  defendant's  action  in  repudiating  it. 
See  1  Columbia  Law  Eeview  317. 

Constitutional  Law — Interstate  Commerce — State  and  Federal 
Power. — An  action  was  brought  under  a  State  statute  for  a  penalty  for 
the  failure  of  the  defendant  railroad  to  accept  goods  for  shipment 
beyond  its  own  line  into  another  State.  Held,  the  statute  was  un- 
constitutional. Southern  R.  R.  v.  Reid  (Sup.  Ct.  of  U.  S.,  Jan.  9, 
1912).    Not  yet  reported. 

For  a  discussion  of  this  case  as  decided  in  the  lower  court,  see  11 
Columbia  Law  Eeview  284. 

Corporations — Declaration  of  Unlawful  Dh^idends — Lubility  of 
Directors  to  Investors  in  Deceit. — A  complaint  alleged  that  the  de- 
fendant  directors   knowingly   declared   a   dividend   in   violation   of   a 
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statute  which  provided  that  dividends  should  be  declared  only 
out  of  profits,  and  caused  a  notice  thereof  to  be  published  in  order  to 
induce  the  public  to  purchase  stock,  and  that  the  plaintiffs  in  reliance 
thereon  became  stockholders.  Held,  no  cause  of  action  was  stated. 
Ottinger  v.  Bennett  (N.  Y.  1911)  144  App.  Div.  525,  reversed  in  203 
N.  T.  28. 

Directors  and  other  corporate  officers.  Ward  v.  Trimble  (1898)  103 
Ky.  153,  as  well  as  the  corporation  itself,  Benedict  v.  Guardian  Trust 
Go.  (N.  Y.  1904)  91  App.  Div.  103;  but  see  Kennedy  v.  McKay  (1881) 
43  N.  J.  L.  288,  are  liable  in  deceit  for  knowingly  making  false  state- 
ments of  fact  in  regard  to  the  profits  or  financial  condition  of  the 
corporation,  to  one  who  has  been  misled  by  such  misrepresentation. 
Morgan  v.  Skiddy  (1875)  62  N.  Y.  319;  see  11  Columbia  Law  Eeview 
376.  It  is  elementary,  however,  that  it  is  not  essential  to  a  cause  of 
action  in  deceit  that  the  fraudulent  misrepresentations  take  the  form 
of  false  statements.  Hinhley  v.  Oil  Co.  (1906)  132  la.  396.  Thus,  the 
silence  of  corporate  directors  may  under  certain  circumstances  subject 
them  to  tort  liability.  2  Columbia  Law  Keview  498.  So,  too,  a  half- 
truth,  see  Lomerson  v.  Johnston  (1890)  47  N.  J.  Eq.  312,  or  any 
conduct  which  is  intended  to  create  a  false  impression  upon  the  minds 
of  others,  is  equally  reprehensible.  Stewart  v.  Wyoming  Co.  (1888) 
128  U.  S.  383;  March  v.  First  National  Bank  (N.  Y.  1875)  4  Hun  466. 
There  is  accordingly  no  reason  why  the  defendants  in  the  principal 
case  should  not  be  chargeable  with  the  consequences  of  their  misleading 
acts,  as  the  other  elements  of  deceit  were  present.  Since  an  act  vnll 
be  given  its  ordinary  legal  and  customary  significance,  Clark  v.  Edgar 
(1884)  84  Mo.  106;  Second  Nat.  Bank  v.  Curtiss  (K  Y.  1896)  2  App. 
Div.  508,  the  declaration  of  the  dividend  was  clearly  a  representation 
that  the  company  was  legally  entitled  to  make  it,  and  that  profits  had 
been  earned.  It  is  unimportant  that  the  misrepresentation  was  not 
made  directly  to  the  plaintiff,  since  he  was  one  of  the  public  or  class 
intended  to  be  reached.  Eaton  Co.  v.  Avery  (1880)  83  N.  Y.  31;  Mor- 
gan v.  Skiddy  supra. 

Corporations — Right  of  Creditors  against  Stockholders — Defense 
OF  Ultra  Vires. — The  plaintiff  obtained  judgment  against  a  corpora- 
tion on  an  executed  contract,  but  it  was  returned  unsatisfied.  He  then 
sought  to  proceed  against  the  stockholders  under  a  statute  making 
them  liable  to  creditors  for  unpaid  stock  subscriptions,  and  imposing 
upon  them  an  additional  liability.  Held,  the  plaintiff  had  no  cause  of 
action.  Leighton  v.  Leighton  Lee  Ass'n  (K  Y.  1911)  131  K  Y. 
Supp.  561. 

At  common  law  unpaid  stock  subscriptions  are  corporate  assets 
which  a  creditor  can  reach  in  equity  by  subrogation  to  the  rights  of  the 
corporation,  1  Cook,  Corporations,  (6th  ed.)  §  204,  and  judgment  against 
the  corporation  generally  concludes  the  subscriber.  Frost  v.  St.  Paul 
Co.  ^  (1894)  57  Minn.  325.  In  most  jurisdictions  not  only  may  the 
party  who  has  performed  an  ultra  vires  contract  recover  against  the 
corporation,  Dewey  v.  By.  Co.  (1892)  91  Mich.  351,  but  the  corporation 
may  still  collect  its  unpaid  stock  subscriptions,  Hannibal  Road  Co.  v. 
Menefee  (1857)  25  Mo.  547,  unless  its  ultra  vires  aets  amount  to  an 
abandonment  of  the  purposes  of  its  charter.  1  Machen,  Corporations, 
§  258.  Ultra  vires  should  therefore  be  no  defence  to  a  creditor's  action 
for  unpaid  stock  subscriptions.  As  to  the  additional  statutory  liability 
also,  a  judgment  against  the  corporation  generally  concludes  the  stock- 
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holders.  Holland  v.  Duluth  Iron  Co.  (1896)  65  Minn.  324.  This  result 
is  often  reached  on  the  theory  that  the  stockholder  has  been  represented 
in  the  previous  suit  by  the  corporation,  Baines  v.  Babcoch  (1892)  95 
Cal.  581,  and  this  is  clearly  true  where  the  stockholders  are  deemed 
to  contract  directly  with  the  creditors.  Kennedy  v.  Cal.  Savings  Bank 
(1892)  97  Cal.  93.  But  where  the  statutory  liability  is  considered  as  an 
obligation  imposed  by  law,  Marshall  v.  Sherman  (1895)  148  N.  Y.  9, 
the  statute  is  sometimes  construed,  as  in  the  principal  case,  to  exclude 
liability  for  ultra  vires  transactions.  Ward  v.  Joslin  (1902)  186  U.  S. 
142.  Whether  a  stockholder  will  be  concluded  by  a  judgment  against 
the  corporation  in  the  case  of  statutes  which  make  them  directly  liable 
to  the  creditors  for  their  unpaid  subscriptions,  should  depend  upon 
which  of  the  above  views  of  statutory  liability  obtains  in  a  given  juris- 
diction. Under  the  Xew  York  construction,  ultra  vires  would  there- 
fore seem  to  be  a  defence. 

Corporations— Stockholders — Individual  Eesponsibility. — In  a  suit 
against  a  corporation  of  small  financial  responsibility,  for  an  account- 
ing and  an  injunction  restraining  the  infringement  of  a  patent,  the 
stockholders  were  joined  as  defendants.  Held,  they  were  proper  parties. 
Crown  Cork  &  Seal  Co.  v.  Brooklyn  Bottle  Stopper  Co.  et  al.  (C.  C.  E. 
D.  N.  Y.  1911)  190  Fed.  323. 

Since  the  injunction  against  a  corporation  binds  all  of  its  members, 
Hutter  V.  Stopper  Co.  (1904)  128  Fed.  283;  Glucose  Co.  v.  St.  Louis 
Co.  (1905)  135  Fed.  540,  and  only  those  who  receive  profits  must 
account  for  them,  Linotype  Co.  v.  Bidder  (1895)  65  Fed.  853,  the 
ofiicers  and  directors  are  generally  not  proper  parties  defendant  in 
such  actions  against  solvent  corporations.  It  does  not  follow  from  this 
that  actual  participants  in  corporate  torts  are  immune  from  liability, 
5  Columbia  Law  Eeview  615;  Peters  v.  Biscuit  Co.  (1903)  120  Fed. 
679,  and  corporate  officers  are  subject  to  the  general  rule  that  an 
agent  is  responsible  for  torts  committed  on  behalf  of  his  employer. 
Graham  v.  Earl  (1897)  92  Fed.  155.  See  note  to  Nunnelly  r.  Iron  Co. 
(Tenn.  1895)  28  L.  E.  A.  421.  Although  a  director  of  a  corporation 
is  not  personally  liable  for  acts  in  which  he  took  no  affirmative  part. 
Nickel  Co.  V.  Worthington  (1882)  13  Fed.  392,  yet  he  is  liable  for  any 
wrong  which  he  authorized.  Cash  Register  Co.  v.  Leland  (1899)  94 
Fed.  502.  Although  it  is  obvious  that  this  personal  liability  would 
seldom  attach  to  the  stockholders,  they  cannot  secure  immunity  by 
creating  an  irresponsible  corporation  through  which  to  obtain  profits. 
Crown  Cork  Co.  v.  Brooklyn  Bottle  Co.  (1909)  172  Fed.  225,  or  a  sham 
corporation  to  perform  their  wrongs,  Brundred  v.  Rice  (1892)  49  Oh. 
St.  640.  In  the  principal  case,  therefore,  even  if  the  stockholders  had 
not  authorized  the  infringement  so  as  to  be  liable  in  damages,  they 
were  properly  required  to  account  for  profits. 

Copyright — Eight  of  Dramatization — Infru^gement  by  Moving 
Pictures. — The  plaintiffs  were  the  sole  owners  of  the  copyright  of  a 
book.  The  defendants,  makers  of  moving  picture  films,  offered  for 
sale  pictures  based  on  the  story  of  the  book,  without  the  permission 
of  the  plaintiffs,  who  asked  for  an  injunction  to  restrain  the  infringe- 
ment of  their  copyright.  Held,  the  injunction  should  be  granted. 
Kalem  Co.  v.  Harper  Bros,  et  al.  (1911)  32  Sup.  Ct.  Eep.  20. 

For  a  discussion  of  the  principles  involved  see  9  Columbia  Law 
Eeview  549. 
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Criminal  Law — Waiver  of  Eights  by  Accused. — The  accused  in  a 
trial  for  murder  agreed,  by  consent  of  the  court,  that  the  verdict  should 
be  received  by  a  designated  attorney  in  the  absence  of  the  judge.  Held, 
the  waiver  of  his  presence  was  not  reversible  error.  State  v,  Keehn 
(Kan.  1911)  118  Pac.  851.     See  Notes,  p.  163. 

Deeds — Restrictive  Agreements — Persons  Entitled  to  Enforce. — 
The  owner  of  a  tract  of  land  which  was  laid  out  in  lots,  conveyed 
portions  of  it  subject  to  similar  restrictions  for  the  benefit  of  the 
whole.  By  mesne  conveyances  the  plaintiff  became  the  owner  of  the 
parcel  first  conveyed  and  the  defendant  the  owner  of  a  second.  An 
action  was  brought  in  equity  to  enforce  the  restrictions.  Held,  the 
plaintiff's  admitted  right  to  relief  was  barred  by  his  own  violation  of 
the  restrictions.  Coates  v.  Cullingford  (1911)  131  N,  Y.  Supp.  700. 
See  Notes,  p.  158. 

Eminent  Domain — What  Constitutes  Taking  of  Property. — The 
plaintiff  purchased  a  house  and  lot  abutting  on  a  street,  over  which 
the  defendant  operated  a  track  then  used  exclusively  for  switching. 
A  subsequent  increased  use  of  the  track  was  alleged  to  be  peculiarly 
injurious  to  the  plaintiff's  property,  greatly  decreasing  it  in  value. 
Held,  the  plaintiff's  allegations  if  true  entitled  him  to  damages. 
Badoiih  V.  St.  Louis  B.  &  M.  By.  Co.  (Tex.  1911)  140  S.  W.  354.  See 
Notes,  p.  165. 

Equity — Interpleader — Independent  Liability. — A  bank  brought  a 
bill  in  equity  to  interplead  a  depositor's  administrator  with  an  adverse 
claimant  under  a  paramount  title.  Held,  because  of  the  bank's  con- 
tractual liability  to  its  depositor,  relief  could  not  be  given.  Bunhle's 
Adm'r  V.  Bunkles  Adm'r  (Va.  1911)  72  S.  E.  695. 

Since  a  decree  of  interpleader  extinguishes  the  complainant's  in- 
terest in  the  controversy.  Anon.  (1685)  1  Vern.  351,  he  must  be  a  mere 
stakeholder  under  no  independent  liability  with  reference  to  the  res 
to  either  of  those  whom  he  seeks  to  interplead,  if  they  claim  under  para- 
mount titles,  whether  the  obligation  results  from  the  relation  between 
them  or  from  an  independent  transaction.  4  Pomeroy,  Eq.  Jur.,  (3rd 
ed.)  §  1325;  Cochran  v.  O'Brien  (1845)  8  Ir.  Eq.  241;  Crawshay  v. 
Thornton  (1837;  2  M.  &  C.  1.  This  strict  rule  was  followed  by  the 
English  courts  of  law  in  giving  in  a  pending  suit  the  summary  relief 
provided  by  statute,  Fatomi  v.  Campbell  (1843)  12  M.  &  W.  277; 
Lindsay  v.  Barron  (1848)  6  C.  B.  291,  until  a  second  statute  enabled 
them  to  decree  an  interpleader  in  such  cases  without  injustice,  At- 
tenhorough  v.  St.  Kathennes  Dock  Co.  (1878)  L.  E.  3  C.  P.  D._  450, 
by  preserving  unimpaired  the  collateral  liability  of  the  complainant 
to  either  of  the  claimants.  In  re  Mersey  Docks  L.  E.  [1899]  1  Q.  B. 
D.  546.  In  this  country  similar  relief  at  law  in  pending  suits  is  gen- 
erally afforded  by  statute.  Maclennan,  Interpleader,  156;  Wells  v. 
Corn  Exch.  Bank  (N.  Y.  1904)  43  Misc.  377.  Moreover,  because  of 
the  fact  that  under  modern  commercial  conditions  the  complainant  is 
usually  not  a  mere  stakeholder,  there  is  a  tendency  on  the  part  of 
the  courts  of  equity  to  relax  the  more  rigid  rule,  Maclennan,  Inter- 
pleader, 156;  Bechtel  v.  Sheaf er  (1888)  117  Pa.  555,  and  to  grant 
relief  where  the  complainant's  liability  arises  solely  from  the  fact 
that  he  bears  to  one  of  the  claimants  a  peculiar  relation,  such  as  that 
of  bailee,  Byers  v.  Sansom-Thayer  Co.   (1904)   111  HI.  App.  575,  or 
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depositee.  City  Bank  v.  SJcelton  (1846)  2  Blatch.  14;  Platte  Banh  v. 
National  Bank  (1895)  155  HI.  250;  contra.  Bank  v.  Lumber  Co.  (1882) 
132  Mass.  410.  Nevertheless,  the  decision  under  discussion  is  in 
accord  with  the  weight  of  authority.  Kyle  v.  Coal  Co.  (1896)  112 
Ala.  606. 

EviDEKCE — Libel  and  Slander — Abandoned  Plea  of  Justification  as 
Evidence  of  Malice. — In  an  action  of  libel  the  defendant  filed  a  plea 
of  justification,  but  subsequently  withdrew  it  by  leave  of  the  court. 
Held,  the  plaintiff  might  put  this  plea  in  evidence  as  bearing  on  the 
question  of  malice.    Buskin  v.  Armn  (N.  J.  1911)  81  Atl.  342. 

While  an  unsustained  plea  of  justification  has  been  held  to  go 
to  the  aggravation  of  damages  as  a  matter  of  law,  Gorman  v.  Sutton 
(1858)  32  Pa.  247,  it  has  also  been  decided  that  such  a  plea  may  not 
receive  any  consideration,  Shoulty  v.  Miller  (1849)  1  Ind.  544,  and 
that  when  it  is  withdrawn  before  trial,  Gilmore  v.  Borders  (Miss.  1838) 
2  How.  824,  or  is  fatally  defective  in  form,  Braden  v.  Walker  (Term. 
1847)  8  Humph.  34,  and  see  Shirley  v.  Keathy  (Tenn.  1867)  4  Cold. 
29,  it  is  no  longer  part  of  the  proceedings  for  any  purpose.  Dis- 
carding these  opposing  extreme  views,  the  preferable  doctrine,  now 
obtaining  in  most  jurisdictions,  is  that  while  such  a  plea  does  not 
enhance  the  damages  as  a  matter  of  law,  it  may  properly  be  considered 
by  the  jury  as  evidence  of  the  defendant's  malice  in  making  the  orig- 
inal publication.  Holmes  v.  Jones  (1890)  121  N.  Y.  641;  Simpson  v. 
Robinson  (1848)  12  Ad.  &  E.  [n.  s.]  511;  Pallet  v.  Sargent  (1858)  36 
N.  H.  496.  It  is,  however,  obviously  analogous  to  a  conditionally  privi- 
leged communication,  in  that  it  has  no  evidentiary  weight  if  it  prove 
to  have  been  interposed  in  good  faith.  But  see  Fodor  v.  Fuchs  (1910) 
79  N.  J.  L.  529.  On  the  other  hand,  the  defendant  is  not  precluded 
by  such  a  plea  from  obtaining  a  mitigation  of  damages,  Aird  v.  Fire- 
man's Journal  Co.  (N.  Y.  1881)  10  Daly  254;  Pallet  v.  Sargent  supra; 
contra.  Alderman  v.  French  (Mass.  1822)  1  Pick.  1,  and  even  the  facts 
proved  in  support  thereof  may  be  used  for  that  purpose.  Ransone  v. 
Christian  (1873)  49  Ga.  491 ;  Kennedy  v.  Holborn  (1863)  16  Wis.  481. 
Although  the  withdrawal  of  the  plea  is  not  necessarily  a  concession  of 
the  falsity  of  the  publication  or  an  admission  of  malice,  yet  it  clearly 
is  a  reiteration  of  a  charge  whose  truth  has  not  been  proved;  and  by 
the  better  view  any  words,  whenever  uttered  and  whether  actionable 
or  not,  are  competent  evidence  to  prove  animus,  imder  instructions 
to  the  jury  not  to  award  damages  on  them  as  though  sued  on.  11 
Columbia  Law  Eeview  375. 

Evidence — Libel  and  Slander — Specific  Acts  of  Misconduct. — In  an 
action  for  libel  charging  adultery,  the  defendant  sought  to  introduce 
in  reduction  of  damages  evidence  of  the  truth  of  another  part  of  the 
publication,  not  alleged  in  the  complaint,  charging  the  plaintiff  with 
crueltv  toward  his  wife.  Held,  two  judges  dissenting,  the  evidence  was 
admissible.  Osterheld  v.  Star  Co.  (N.  Y.  1911)  131  N.  Y.  Supp.  247. 
In  an  action  of  libel  where  injury  to  reputation,  instead  of  to  char- 
acter, is  the  gist  of  the  tort,  evidence  of  specific  acts  of  misconduct 
on  the  part  of  the  plaintiff  is  irrelevant,  Scott  v.  Sampson  (1882)  L. 
E.  8  Q.  B.  D.  491;  1  Wigmore,  Evidence,  §  209,  and  is  held  in  New 
York  as  elsewhere  to  be  inadmissible.  Root  v.  King  (N.  Y.  1827)  7 
Cow.  613,  635;  Cudlip  v.  N.  Y.  Evening  Journal  Pub.  Co.  (1904)  180 
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N.  Y.  85.  But  since  such  evidence  is  concededly  admissible  in  actions 
of  seduction,  criminal  conversation,  and  indecent  assault,  as  directly 
bearing  \ipon  the  amount  of  mental  anguish  suffered  by  the  plaintiff, 
1  Wigmore,  Evidence,  §§  210,  211,  212,  it  is  argued  in  the  principal 
case  that  the  same  rule  should  apply  to  actions  of  defamation,  where 
mental  suffering  is  also  an  element  of  compensatory  damages.  Van 
Ingen  v.  Star  Co.  (N.  Y.  1896)  1  App.  Div.  429,  aff'd  157  N.  Y.  695. 
Such  a  theory,  it  is  submitted,  would  tend  to  abrogate  entirely  the  long 
established  rule  of  evidence  given  above,  and  though  never  before 
adopted  by  the  courts,  it  has  been  condemned  in  advance  by  high 
authority.  1  Wigmore,  Evidence,  §  209.  Since  it  has  been  repeatedly 
held  that  prior  or  concurrent  publications  in  other  newspapers  of 
the  same  or  other  libels  are  inadmissible  in  mitigation  of  damages. 
Palmer  v.  New  York  Neivs  Pub.  Co.  (N.  Y.  1898)  31  App.  Div.  210; 
Palmer  v.  Matthews  (1900)  162  N.  Y.  100,  there  seems  to  be  no  reason 
for  receiving  in  evidence  another  charge  contained  in  the  same  pub- 
lication, Fisher  v.  Patterson  (1846)  14  Oh.  418,  unless  it  relates  to  the 
same  subject-matter  as  the  particular  libel  in  question,  and  has  been 
incorporated  by  the  plaintiff  in  his  complaint.  Holmes  v.  Jones  (1895) 
147  N.  Y.  59.  The  principal  case,  therefore,  in  reaching  a  contrary 
result,  has  gone  further  than  any  of  the  authorities  of  its  jurisdiction. 

Executors  and  Administrators — Eelation  to  Creditors — Unmatured 
Claims. — After  the  administrator  had  refused  to  pay  notes  of  his 
intestate  which  had  several  years  to  run,  the  holder  brought  an  action 
in  equity  to  have  the  notes  declared  valid  and  property  set  aside  for 
their  payment  on  maturity.  Held,  since  the  defendant  was  a  trustee, 
the  complaint  stated  a  cause  of  action.  Banker  s  Surety  Co.  v.  Meyer 
et  al.  (N.  Y.  1911)  46  N.  Y.  L.  J.  No.  53. 

The  executor,  like  the  haeres  of  the  civil  law,  took  originally  in 
a  beneficial  rather  than  in  a  fiduciary  charaeter,  Bowker  v.  Hunter 
(1783)  1  Brown  Ch.  328;  Att'y-gen'l  v.  Hooker  (1725)  2  P.  Wms.  338, 
and  while  bound  to  pay  legacies  and  debts  held  the  residue  in  his  own 
right.  Wentworth,  Executors,  (Curson  ed.)  4.  Probably  this  fact, 
together  with  the  original  jurisdiction  of  the  ecclesiastical  courts, 
which  was  later  assumed  by  the  courts  of  equity,  Howard  v.  Howard 
(1682)  1  Vern.  134,  over  the  administration  of  wills,  gave  rise  to  the 
distinctions  which  still  obtain  between  executors  and  trustees  in  spite 
of  the  similarity  of  their  positions.  In  Re  Marsden  (1884)  L.  R.  26 
Ch,  D.  783.  Thus,  though  personal  property  be  devised  expressly  for 
the  payment  of  debts,  the  executor  is  not  regarded  as  a  trustee  within 
the  meaning  of  the  Statute  of  Limitations,  Scott  v.  Jones  (1838)  4  C. 
&  F.  382;  see  In  Re  Lacy  L.  R.  [1899]  2  Ch.  149,  and  a  legacy  in  his 
hands  is  not  entitled  to  the  exemption  from  a  creditor's  bill  accorded 
a  trust  fund  by  statute.  Bacon  v.  Bonham  (1876)  27  N.  J.  Eq.  209. 
While  executors  are  deemed  to  be  trustees  for  certain  purposes  under 
statutes  existing  in  New  York,  Bahcock  v.  Booth  (K  Y.  1842)  2  Hill 
181,  the  principal  case  effects  a  material  change  in  their  status,  and  is 
an  interesting  example  of  equity's  power  to  furnish  a  remedy  where 
none  would  otherwise  exist. 

Future  Estates — Vested  Remainders  in  New  York — Alienability. — 
The  plaintiff  sought  to  revoke  a  deed  of  trust  containing  a  limitation, 
in  default  of  surviving  wife  and  children  and  after  various  inter- 
mediate life  estates,  to  the  persons  who  at  the  termination  of  the  trust 
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might  bo  the  plaintiff's  next  of  kin.  The  defendants,  presumptive 
next  of  kin,  contended  that  their  consent  was  essential  under  a  statute 
requiring  the  consent  of  all  persons  "beneficially  interested."  Held, 
the  interest  of  the  defendants  was  neither  devisable,  descendible  nor 
alienable,  and  was  therefore  not  a  beneficial  interest.  Robinson  v. 
New  York  Life  Ins.  Co.  (N.  Y.  1911)  46  N.  Y.  L.  J.  No.  75. 

While  the  next  of  kin  are,  as  a  general  rule,  to  be  ascertained  at 
the  death  of  the  person  whose  next  of  kin  are  referred  to,  2  Redfield, 
Wills,  (3rd  ed.)  89;  Gundry  v.  Pinniger  (1851)  14  Beav.  94,  they  will 
be  ascertained  at  the  time  of  distribution  where,  as  in  the  principal 
case,  the  grantor  clearly  so  intended.  Hawkins,  Wills,  (Amer.  ed.) 
101 ;  Finder  v.  Finder  (1860)  28  Beav.  44.  Inasmuch,  however,  as  the 
defendants  are  the  persons  in  esse  who,  if  the  intervening  life  estates 
were  to  cease  eo  instanti,  would  answer  to  the  description  of  next  of 
kin,  it  would  seem  that  they  have  vested  remainders  in  New  York  by 
statute.  Moore  v.  Littel  (1869)  41  N.  Y.  66;  Huntington,  Vested 
Remainders  in  New  York,  9  Columbia  Law  Review  687.  Since  such 
remainders  are  subject  to  be  divested  by  death  before  the  time  of 
enjoyment,  they  are  neither  devisable  nor  descendible.  Dougherty  v. 
Thompson  (1901)  167  N.  Y.  472.  While  they  present  the  anomaly  of 
vested  interests  which  are  not  absolutely  alienable,  Fowler,  Real  Prop- 
erty Law,  (3rd  ed.)  249;  Wilher  v.  Wilher  (N.  Y.  1899)  45  App.  Div. 
158,  they  may  nevertheless  be  conveyed  so  as  to  pass  a  title  defeasible 
upon  the  happening  of  the  condition  subsequent  above  mentioned, 
Merolla  v.  Lane  (N.  Y.  1907)  122  App.  Div.  535;  Harris  v.  Strodl 
(1892)  132  N.  Y.  392,  and  subject  to  open  to  let  in  after  bom  members 
of  the  same  class.  Moore  v.  Littel  supra;  Kent  v.  Church  of  St. 
Michael  (1892)  136  N.  Y.  10,  17.  It  would  seem,  therefore,  that  they 
constitute  a  beneficial  interest.  The  conclusion  reached  in  this  and 
similar  cases,  In  re  Wetmore  (1901)  108  Fed.  520,  that  there  can  be  no 
next  of  kin  of  a  living  person,  and  that  the  presumptive  next  of  kin 
have  therefore  a  mere  possibility,  while  sound  on  common  law  princi- 
ples, apparently  repvidiates  the  reasoning  in  Moore  v.  Littel  supra. 

HlSBAXD  AND  WiFE — ACTIOX  FOR  SEPARATION — ReCOXCILIATIOX LIA- 
BILITY OF  Husband  for  Counsel  Fees. — After  dismissing  an  action  for 
separate  maintenance  upon  the  plaintiff's  reconciliation  with  her  hus- 
band, the  court  ordered  the  latter  to  pay  his  wife's  counsel  fees.  Held, 
since  reconciliation  does  not  bar  an  attorney's  right  to  compensation, 
the  order  was  correct.  Kiddle  v.  Kiddle  (Neb.  1911)  133  N.  W.  181. 
The  English  courts  hold  that  if  reasonable  cause  be  shown,  an 
attorney  may  bring  suit  against  the  husband  for  services  rendered  his 
wife  in  a  divorce  action,  on  the  ground  that  they  are  necessaries  for 
which  he  is  liable.  2  Bishop,  Mar.,  Div.  &  Sep.,  §  973;  Brown  v. 
Ackroyd  (1856)  5  E.  &  B.  819.  In  this  countrj-  they  are  not  so 
regarded  by  the  weight  of  authority,  and  recovery  is  accordingly 
denied.  Clarice  v.  Burke  (1886)  65  Wis.  359;  Coffin  v.  Dunham  (Mass. 
1851)  8  Cush.  404;  contra,  Freston  v.  Johnson  (1884)  65  la.  285.  In 
most  States,  however,  statutes  have  been  passed  empowering  the  court, 
during  the  pendency  of  the  action,  to  award  to  the  wife  the  expenses 
of  litigation,  so  that  her  interests  may  be  adequately  guarded.  Such 
statutes  are  generally  construed  to  make  the  attorney's  right  to 
remuneration,  for  services  rendered  the  wife,  ancillary  to  the  divorce 
suit  and  discretionary  with  the  court.     A  separate  action  against  the 
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husband  is  therefore  impossible.  Yeiser  v.  Lowe  (1897)  50  Neb.  310; 
Zent  V.  Sullivan  (1907)  47  Wash.  315.  The  courts  will  nevertheless 
fully  protect  the  counsel  of  the  wife,  and  the  husband  will  ordinarily 
be  ordered  to  compensate  him  for  services  rendered  prior  to  a  recon- 
ciliation of  the  parties,  if  the  suit  was  instituted  on  reasonable 
grounds,  Courtney  v.  Courtney  (1891)  4  Ind.  App.  221;  Fullhart  v. 
Fullhart  (1904)  109  Mo.  App.  705,  except  in  a  few  jurisdictions  where 
the  less  liberal  rule  obtains,  that  the  husband  may  be  commanded  to  pay 
only  the  future  expenses  of  his  wife.  Beadleston  v.  Beadleston  (1886) 
103  N.  y.  402;  Reynolds  v.  Reynolds  (1885)  67  Cal.  176. 

Interstate  Commerce — Federal  Safety-Appliance  Act — Incidental 
REGUiiATioN  OF  INTRASTATE  COMMERCE. — Congress  by  the  Act  of  March 
2,  1903,  (32  Stat,  at  L.  943,  c.  976),  extended  the  requirements  of  the 
safety-appliance  acts  to  "all  trains,  locomotives,  cars  and  similar  vehi- 
cles used  on  any  railroad  engaged  in  interstate  commerce."  Held,  the 
Act  is  constitutional.  Southern  Ry.  v.  U.  S.  (1911)  32  Sup.  Ct.  Rep.  2. 
While  the  power  of  Congress  is  restricted  to  the  regulation  of 
commerce  among  the  several  States,  Trade  Mark  Cases  (1879)  100  U. 
S.  82,  96,  in  that  field  its  authority  is  plenary,  see  Gibbons  v.  Ogden 
(1824)  9  Wheat  1,  196;  Employers'  Liability  Cases  (1908)  207  U.  S. 
463,  493,  and  for  that  purpose  it  may  make  all  necessary  laws.  Lottery 
Case  (1903)  188  U.  S.  321,  352.  Therefore,  the  instrumentalities  em- 
ployed in  intrastate  commerce  may  be  regulated  as  well  as  those  used 
in  interstate  commerce,  if  there  is  such  a  substantial  relation  between 
the  regulation  of  the  former  agencies  and  the  safety  of  interstate  traffic 
and  the  persons  engaged  in  its  movement.  This  principle  is  embodied 
in  the  Statute  under  discussion,  the  provisions  of  which  extend  to 
cars  that  are  intended  only  for  use  in  intrastate  commerce  and  which 
are  in  fact  used  solely  to  transport  articles  of  commerce  originating 
in  and  consigned  to  points  within  the  same  State.  The  decision  up- 
holding the  Act  recognizes  that  the  power  of  Congress  over  inter- 
state commerce  is  very  broad,  and  it  exhibits  a  liberal  attitude  toward 
legislation  designed  to  effectuate  this  power  although  it  incidentally 
affects  intrastate  commerce  to  a  large  degree.  Cf.  Employers'  Liability 
Cases  supra,  497,  498,  502;  Adair  v.  U.  S.  (1908)  208  U.  S.  161; 
R.  G.  S.  R.  R.  Co.  V.  Campbell  (1908)  44  Colo.  1. 

Libel  and  Slander — Ambiguous  Words — Intention  to  Defame  as 
AN  Element  of  Slander. — The  defendant  accused  the  plaintiff  of 
"taking"  certain  cotton.  In  an  action  for  slander  the  jury  were 
instructed  to  find  for  the  defendant  unless  he  intended  to  charge  the 
plaintiff  with  larceny.  Held,  the  instructions  were  correct.  McCall  v. 
Sustair  (K  C.  1911)  72  S.  E.  974. 

When  the  defendant  is  accused  of  slander  his  liability  depends  on 
the  effect  of  his  words  upon  the  minds  of  others,  and  his  mental  state 
is  irrelevant  unless  he  pleads  a  qualified  privilege,  Harwood  v.  Keech 
(N.  Y.  1895)  6  Thomp.  &  C.  665,  except  as  bearing  upon  the  question 
of  damages.  Nailor  v.  Ponder  (Del.  1895)  1  Marv.  408;  Weaver  v. 
HendricJc  (1860)  30  Mo.  502.  Thus  his  good  faith  will  not  furnish  a 
legal  excuse,  Dunlevy  v.  Wolferman  (1904)  106  Mo.  App.  46,  since 
malice  is  either  declared  unessential  or  is  presumed  from  the  fact  of 
utterance.  Jellison  v.  Goodwin  (1857)  43  Me.  287;  see  Prince  v. 
BrooUyn  Eagle  (N.  Y.  1896)  16  Misc.  186.    Furthermore,  the  defend- 
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ant  cannot  plead  the  lack  of  an  intent  to  defame  as  a  defence,  and  he 
is  therefore  liable  though  he  used  the  words  while  intoxicated,  Reed 
V.  Harper  (186S)  25  la.  87,  or  as  a  jest,  Haich  v.  Potter  (HI.  1845)  7 
Gil.  725,  unless  his  auditors  so  understood  them.  On  the  other  hand, 
the  defendant  is  not  chargeable  with  slander,  if  his  words,  although 
in  themselves  imputing  crime,  were  obviously  used  as  epithets,  Haynes 
V.  Haynes  (1848)  29  Ale.  247,  or  were  robbed  of  their  apparent  slander- 
ous character  by  facts  known  to  his  hearers.  Carmichael  v.  Shiel 
(1863)  21  Ind.  661.  So  when  the  language  in  question  is  ambiguous 
the  same  test  should  be  applied,  and  it  should  be  deemed  slanderous 
if  under  all  the  circumstances  it  would  naturally  be  thus  iinderstood. 
De  Moss  V.  Haycock  (1863)  15  la.  149.  The  contrary  doctrine  of  the 
principal  case  is  opposed  to  the  weight  of  authority,  Hamlin  v.  Fanti 
(1903)  118  Wis.  594;  Short  v.  Acton,  (1904)  33  Ind.  App.  361; 
Williams  v.  McKee  (1897)  98  Tenn.  139,  although  it  does  not  stand 
alone,  McKee  v.  Ingalls  (1842)  5  HI.  30;  Lucas  v.  Nichols  (N.  C.  1859) 
7  Jones  L.  33,  and  seems  a  questionable  relaxation  of  the  law  a£ 
defamation. 

Malicious  Prosecutiox — Advice  of  Counsel  as  a  Defense. — In  an 
action  of  malicious  prosecution,  the  defendant  pleaded  that  he  acted 
upon  the  bona  fide  advice  of  the  prosecuting  attorney.  Held,  this 
was  a  complete  defense.  Price  Mercantile  Co.  v.  Cuilla  (Ark.  1911) 
141  S.  W.  194. 

Advice  of  counsel,  when  fairly  obtained  and  honestly  acted  upon, 
is  held  in  most  jurisdictions  to  be  conclusive  evidence  of  probable 
cause,  and  therefore  a  complete  defense,  regardless  of  malice.  Stewart 
V.  Sonnehorn  (1878)  98  U.  S.  187;  Cooper  v.  Flemming  (1904)  114= 
Tenn.  40;  Besson  v.  Southard  (1851)  10  X.  Y.  236.  In  others,  the  same 
result  has  been  reached  by  holding  as  a  matter  of  law  that  it  negatives 
any  malice  which  might  be  inferred  from  want  of  probable  cause, 
Soule  V.  Winslow  (1876)  66  Me.  447;  Lipowicz  v.  Jervis  (1904)  209 
Pa.  315,  since  both  elements  are  necessary  to  maintain  the  action. 
Burdick,  Torts,  249.  In  a  few  States,  however,  it  is  considered  rele- 
vant only  as  a  fact  for  the  jury.  Parr  v.  Loder  (N.  Y.  1904)  97  App. 
Div.  218,  tending  to  prove  the  absence  of  malice.  Hazzard  v.  Flury 
(1890)  120  X.  Y.  223;  Ramsey  v.  Arrott  (1885)  64  Tex.  320;  Smith  v. 
Eastern  Bldg.  &  Loan  Assn  (1895)  116  N.  C.  73.  The  rule  of  the 
majority  is  based  upon  wise  considerations  of  public  policy  which  per- 
mit occasional  hardship  in  order  to  encourage  frequent  and  untram- 
melled appeals  to  the  courts.  Burdick,  Torts,  255,  256.  Where  the 
counsel  whose  advice  is  relied  on  is  a  public  prosecutor,  as  in  the 
principal  case,  the  danger  of  collusion  between  attorney  and  client  is 
lessened,  Sebastian  v.  Cheney  (1894)  86  Tex.  497,  and  the  above  reason- 
ing applies  with  even  greater  force.  Johnson  v.  Miller  (la.  1886)  29 
N.  W.  743;  KirJc  v.  Wiener-Loeb  Laundry  Co.  (1908)  120  La.  820.  It 
is  interesting  to  note  that  at  least  one  jurisdiction  which  denies  the 
defense  where  the  advice  is  given  by  a  private  attorney,  allows  it  where 
it  is  that  of  a  public  one.  Sebastian  v.  Cheney  supra;  see  also  Dennis 
V.  Ryan  (1875)  65  N.  Y.  385. 

Mandamus — Anticipated  Breach  of  Duty. — The  railroad  commission 
ordered  the  defendants  to  connect  their  tracks  within  ninety  days. 
After  the  defendants  expressed  their  determination  not  to  do  so,  the 
commissioners   applied  for  mandamus,   before   the   expiration   of   the 
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time  for  compliance  with  the  order.  Held,  the  action  was  not  prema- 
ture. State  ex  rel.  Dawson  v.  C.  B.  &  Q.  B.  B.  Co.  et  al.  (Kan.  1911) 
118  Pac.  872. 

It  is  generally  said  that  mandamus  will  not  lie  for  an  anticipated 
breach  of  duty,  Tapping,  Mandamus,  63;  High,  Extraordinary  Legal 
Remedies,  (3rd  ed.)  §  12;  State  ex  rel.  Price  v.  Carney  (1864)  3  Kan. 
88.  Nor  will  it  lie  when  its  purpose  can  no  longer  be  accomplished. 
People  ex  rel.  Bailey  v.  Supervisors  (N.  Y.  1851)  12  Barb.  217.  It 
follows  that,  where  the  above  rules  are  rigorously  applied,  duties  which 
are  required  to  be  performed  at  a  time  certain,  and  which,  owing  to 
their  peculiar  nature,  cannot  be  performed  subsequently,  are  not  en- 
forceable by  mandamus.  State  ex  rel.  Price  v.  Carney  supra;  Zanes- 
ville  V.  Bichards  (1855)  5  Oh.  St.  589;  State  ex  rel.  Piper  v,  Gracey 

(1876)  11  Nev.  223,  236;  School  Comm'rs  v.  County  Comm'rs  (1863) 
20  Md.  449,  460.  It  is  doubtful  whether  this  restriction  was  ever 
judicially    recognized    in    England,    see    Attorney-general    v.    Boston 

(1877)  123  Mass.  460,  and  the  better  view  seems  to  be  that  the  writ 
may  be  granted  in  the  discretion  of  the  court  in  anticipation  of  a  breach 
of  dutj'  where  such  a  breach  would  otherwise  be  irremediable,  The  King 
V.  Milverton  (1835)  3  Ad.  &  E.  284,  or  even  where  it  would  merely 
cause  needless  inconvenience.  Attorney-general  v.  Boston  supra;  Pass 
Christian  v.  Murphy  (1890)  68  Miss.  84.  The  refusal  to  perform  may 
be  manifested  by  words.  Pass  Christian  v.  Murphy  supra,  or  by  acts 
indicating  an  intention  to  disregard  the  duty.  C.  K.  &  W.  B.  B.  Co. 
v.  Comm'rs  (1892)  49  Kan.  399,  413.  The  court  in  the  principal  case 
seems  to  have  interpreted  its  statute,  which  provides  for  mandamus  in 
case  of  an  omission  of  duty,  in  accord  with  the  sounder  view  of  the 
common  law  rule. 

Mortgages — Assignment — Assignment  of  Note  and  Mortgage. — The 
defendant  gave  a  chattel  mortgage  to  the  plaintiff  and  then  fraudu- 
lently mortgaged  the  same  property  to  one  Magurk  as  security  for  a 
promissory  note.  Magurk,  who  had  notice  of  the  prior  mortgage,  re- 
corded her  mortgage  before  the  first  mortgage  was  recorded  and  then 
assigned  to  the  defendant  Eeis.  Held,  Reis  took  only  the  rights  of 
his  assignor,  and  therefore  took  subject  to  the  plaintiff's  right  of  which 
his  assignor  had  notice.  Henry  Elias  Brewing  Co.  v.  Boeger  (N.  Y. 
1911)  46  N.  Y.  L.  J.  No.  65.    See  Notes,  p.  152. 

Mortgages — Deeds  op  Trust — Method  of  Foreclosure. — The  plaintiff 
sought  to  foreclose  an  unconditional  trust  deed  given  him  by  the 
defendant  and  conferring  upon  him  the  power  to  sell  the  property 
immediately  and  to  pay  certain  debts  of  the  defendant  with  the  pro- 
ceeds. The  defendant  contended  that  he  was  entitled  to  have  the  land 
sold  without  foreclosure  proceedings.  Held,  the  trust  deed  was  a 
mortgage  and  could  be  foreclosed  only  by  action.  Fiske  v.  Mayhew 
et  al.  (Neb.  1911)  133  N.  W.  195. 

While  unconditioned  trust  deeds  executed  to  raise  funds  to  pay 
the  grantor's  debts  operate  as  absolute  conveyances,  3  Pomeroy,  Eq. 
Jur.,  (3rd  ed.)  §  1018;  Sandusky  v.  Paris  (1901)  49  W.  Va.  150,  courts 
of  equity  will  treat  such  instruments,  as  well  as  deeds  absolute  in  form, 
as  mortgages  when  given  as  security.  Shillaber  v.  Bohinson  (1877)  97 
U.  S.  68 ;  McLane  v.  Paschal  (1877)  47  Tex.  365.  Since  the  court  found 
that  the  instrument  in  question  was  given  for  the  latter  purpose,  it 
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was  properly  treated  as  a  mortgage  although  it  contained  no  defeasance 
clause.  National  Bank  v.  Lovenherg  (1885)  63  Tex.  506;  Cooper  v. 
Broch  (1879)  41  Mich.  488.  The  validity  of  powers  of  sale  is  seldom 
denied  and  the  mortgage  may  be  foreclosed  without  judicial  aid  upon 
the  fundamental  principle  that  parties  may  make  such  legal  contracts 
as  they  choose.  Elliott  v.  IFooi  (1871)  45  N.  Y.  71;  Dihrell  v.  Carlisle 
(1873)  48  Miss.  691 ;  Very  v.  Russell  (1874)  65  N.  H.  646.  This  method 
of  foreclosure  should  therefore  be  possible  under  the  trust  deed  given 
in  the  principal  case,  especially  since  the  objection  sometimes  urged 
against  this  procedure  in  the  case  of  technical  mortgages,  that  the  mort- 
gagee is  thus  made  both  a  trustee  and  an  interested  party,  loses  all 
force  when  the  power  is  contained  in  a  deed  of  trust  given  to  a  third 
party.  Bloom  v.  Van  Rensselaer  (1854)  15  IQ.  503;  Taylor  v.  Steams 
(Ya.  1868)  18  Gratt.  244.  Since  this  remedy  is  merely  cumulative, 
Dupee  V.  Rose  (1894)  10  Utah  305;  Morrison  v.  Bean  (1855)  15  Tex. 
266,  and  since  the  mortgagee  or  trustee  therefore  has  the  option  to 
proceed  by  action,  Cormerais  v.  Genella  (1863)  22  Cal.  116;  2  Jones, 
Mortgages,  §  1773,  judicial  foreclosure  was  nevertheless  properly  al- 
lowed in  the  principle  case. 

Negotiable  Instruments — Checks — Identity  of  Payee. — The  defend- 
ant drew  checks  to  the  order  of  certain  persons  by  their  names  and 
official  titles,  and  forwarded  them  by  mail  to  an  impostor  who  ob- 
tained payment  by  forged  indorsements.  Held,  two  judges  dissenting, 
the  defendant  was  not  required  to  determine  the  identity  of  the  payees, 
and  was  therefore  not  liable  for  the  loss.  Mercantile  Nat'l  Bank  of 
N.  Y.  V.  Silverman  (X.  Y.  1912)  46  X.  Y.  L.  J.  X^.  79. 

It  is  a  general  rule  that  when  goods  are  sold  by  correspondence 
presvunably  to  a  third  party  whom  an  impostor  is  impersonating,  the 
impostor  gets  no  title.  Candy  v.  Lindsay  (1878)  L.  R.  3  A.  C.  459; 
Newberry  v.  Norfolk  etc.  Ry.  Co.  (1903)  133  N.  C.  45.  The  contrary 
would  seem  to  be  the  rule,  however,  when  no  such  third  party  exists 
and  the  impostor  gives  a  purely  fictitious  name,  for  here  the  analogy 
is  very  close  to  the  case  of  a  sale  and  delivery  after  personal  identifica- 
tion of  the  vendee  by  the  vendor.  Edmunds  v.  Merchants  Trans.  Co. 
(1883)  135  Mass.  283;  Robertson  v.  Coleman  (1886)  141  Mass.  231. 
The  same  general  rules  apply  to  commercial  paper.  Therefore,  if  it 
is  the  intention  of  the  maker  of  a  check  to  name  a  given  individual 
as  payee,  the  bank  may  safely  pay  such  an  one,  though  he  be  guilty 
of  obtaining  money  under  false  pretences.  Hoge  v.  First  Nat'l  Bank 
(1886)  18  111.  501,  but  if  the  impostor  is  not  in  fact  he  whom  the 
maker  intended  as  payee,  his  indorsement  is  a  forgery  and  can  pass 
no  title  to  the  instrument.  4  Columbia  Law  Review  380.  The  princi- 
pal case  would  seem  to  be  controlled  by  this  principle,  for  the  de- 
fendant's intention  was  clearly  indicated  by  the  fact  that  the 
payees  were  described  by  their  official  titles.  While  the  maker 
of  a  check  has  been  held  estopped  by  reason  of  gross  negligence  to 
deny  the  validity  of  forged  alterations,  2  Daniel,  Xegot.  Ins.,  (5th  ed.) 
§  §  1405,  1406,  1659,  it  is  well  settled  that  his  failure  to  identify  the 
payee  is  no  breach  of  duty.  See  Gallo  v.  Savings  Bank  (1910)  199 
N.  Y.  222.  Accordingly,  no  estoppel  can  be  predicated  upon  the  facts 
of  the  case  in  question.  It  would  further  seem  that  the  bank  was 
put  on  notice  bv  the  defendant's  method  of  describing  the  payees. 
Cf.  First  Nat'l  Bank  v.  Amer.  Exchange  Bank  (1902)  170  X.  Y.  88. 
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Partnership — Limited  Partnerships — Statutory  Construction. — The 
defendants  claimed  to  be  a  limited  partnership.  The  limited  partner- 
ship articles  had  been  recorded  in  the  county  clerk's  office  in  accord- 
ance with  the  statute,  but  they  were  not  indexed  properly.  Apparently 
the  plaintiff  had  actual  knowledge  of  the  terms  of  the  articles.  Held, 
the  defendants  were  liable  as  general  partners.  B.  8.  Oglesby  Co.  v. 
Lindsey  et  al.  (Va.  1911)  72  S.  E.  672. 

As  the  purpose  of  statutes  providing  for  the  creation  of  limited 
partnerships  is  to  induce  capitalists  to  engage  in  mercantile  pursuits, 
>the  tendency  is  to  liberalize  the  rules  of  construction  for  the  benefit 
of  special  partners.  See  White  v.  Eiseman  (1892)  134  N.  Y.  101; 
Ulman  v.  Briggs  (1880)  32  La.  Ann.  655,  657;  Burdick,  Partnership, 
387,  390.  But  where  the  defect  would  tend  to  deceive  persons  dealing 
with  the  firm,  strict  compliance  with  the  statute  is  required.  Bowen  v. 
Argall  (N.  Y.  1840)  24  Wend.  496.  For  example,  he  who  would  escape 
unlimited  liability  must  show  that  it  is  unnecessary  to  resort  to  outside 
inquiry  to  determine  the  essential  articles  of  agreement.  Otherwise 
proof  of  limited  liability  has  failed.  Cummings  v.  Hayes  (1902)  100 
111.  App.  347.  Therefore,  unless  exemption  has  been  secured  either  by 
express  stipulation  or  by  estoppel,  special  members  are  liable  as  gen- 
eral partners,  however  honest  their  intention  may  have  been,  if  sub- 
stantial compliance  has  not  been  made  with  the  statute.  Shehle  v. 
Strong  (1889)  128  Pa.  315;  Burdick,  Partnership,  402.  Moreover, 
knowledge  that  partners  hold  themselves  out  as  limited  partners  should 
not  work  an  estoppel  against  creditors.  Andrews  v.  Schoit  (1848)  10 
Pa.  47,  55;  but  cf.  Tracy  v.  Tuffly  (1890)  134  U.  S.  206,  226.  Hence 
though  in  the  principal  case  the  plaintiff's  rights  were  apparently 
not  prejudiced  by  the  clerk's  failure  properly  to  index  the  partnership 
agreement,  since  the  court  considered  that  the  omission  tendered  to 
mislead  parties  dealing  with  the  partnership,  the  defendants  were 
rightly  declared  general  partners.  Cummings  v.  Hayes  sui^ra;  see 
Henkel  v.  Heyman  (1878)  91  111.  96;  but  see  Pres't  of  Manhattan  Co. 
V.  Laimheer  (1888)  108  N.  Y.  578. 

Powers — Defective  Execution — Am  op  Equity. — Real  property  was 
conveyed  in  trust  for  one  for  life  with  power  in  her  to  dispose  of  the 
fee  by  deed  or  will.  She  made  a  will  devising  "all  my  real  estate"  and 
died  possessed  of  property  other  than  that  subject  to  the  power.  Ilehl, 
this  was  not  such  an  execution  of  the  power  as  would  make  the  prop- 
erty assets  for  creditors.  Southern  Pine  Lumber  Co.  v.  Arnold  (Tex. 
1911)  139  S.  W.  917.     See  Notes,  p.  161. 

Public  Service  Companies — Telegraphs  and  Telephones — Office 
Hours. — An  important  telegram  was  received  by  the  defendant  com- 
pany after  its  office  hours,  but  was  not  delivered  to  the  addressee  until 
the  next  day.  Held,  the  defendant  was  not  guilty  of  negligence. 
Harrelson  v.  W.  U.  Tel.  Co.  (S.  C.  1911)  72  S.  E.  882. 

A  public  service  company  is  not  precluded  by  its  duties  to  the 
public  from  prescribing  regulations  for  the  conduct  of  its  business. 
2  Wyman,  Pub.  Serv.  Corp.,  §  867.  Thus,  a  telegraph  company  may 
designate  reasonable  office  hours  after  which  it  can  refuse  to  accept 
messages  for  transmission.  Carter  v.  Tel.  Co.  (1906)  141  K  C.  374. 
But  if  an  important  message  be  accepted  by  the  company  after  office 
hours,  there  is  a  difference  of  opinion  as  to  its  duty.  _  By  some  courts 
the  acceptance  is  regarded  as  a  waiver  of  its  regulations  as  to  hours, 
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Carter  v.  Tel.  Co.  supra,  while  others  hold  that  the  acceptance  is  sub- 
ject to  these  regulations.  Davis  v.  Tel.  Co.  (Ky.  1902)  66  S.  W.  17. 
But  even  in  the  latter  jurisdictions,  if  the  transmitting  operator  knows 
that  the  office  at  the  place  of  delivery  is  closed,  he  must  notify  the 
sender  of  this,  see  Siveet  v.  Tel.  Co.  (1901)  22  R.  I.  344,  as  well  as  of 
other  expected  delays.  Bierhaus  v.  Tel  Co.  (1893)  8  Ind.  App.  246. 
A  more  rigorous  duty,  however,  is  imposed  upon  the  company  by  some 
tribunals,  and  its  failure  to  give  this  information  to  the  sender  is 
considered  negligent,  regardless  of  the  actual  knowledge  of  the  opera- 
tor who  accepts  the  message,  Tel  Co.  v.  Harris  (1909)  91  Ark.  602; 
contra,  Tel  Co.  v.  Neel  (1894)  86  Tex.  368,  on  the  ground  that  it 
could  easily  inform  its  agents  of  its  rules.  Thompson,  Electricity, 
§  300;  Bierhaus  v.  Tel.  Co.  supra;  contra.  Given  v.  Tel.  Co.  (1885) 
24  Fed.  119.  With  regard  to  the  office  at  the  point  of  delivery,  there 
is  a  corresponding  diversity  of  opinion  both  as  to  its  duty  to  receive 
the  message  after  hours,  and  to  use  reasonable  means  to  deliver  it  if 
the  message  has  been  unconditionally  accepted.  Cf.  Davis  v.  Tel.  Co. 
(1899)  46  W.  Va.  48;  Brown  v.  Tel.  Co.  (1889)  6  Utah  219;  Carter  v. 
Tel.  Co.  supra.  See  also  Tel.  Co.  v.  Price  (1910)  137  Ky.  758.  It  is 
therefore  obvious  that  the  principal  case  would  have  been  decided 
differently  in  many  jurisdictions. 

QUASI-C0XTR.\CTS — EXECUTION     SaLE — FAILURE    OF    TiTLE — PURCHASER'S 

Rights. — Chattels  wrongfully  attached  and  sold  at  execution  were  re- 
plevied from  the  purchaser  by  the  rightful  owner.  The  purchaser 
brought  action  against  the  judgment  creditor  for  money  had  and  re- 
ceived. Held,  he  could  recover.  Dresser  v.  Kronberg  (Me.  1911)  81 
Atl.  487. 

A  purchaser  at  an  execution  sale  is  in  the  position  of  one  who  buys 
a  mere  chance,  Griffith  v.  Fowler  (1846)  18  Vt.  390;  see  ^Veidler  v. 
Farmers'  Banlc  (Pa.  1824)  11  S.  &  R.  134,  139,  and  it  is  therefore  doubt- 
ful if  the  plaintiff  bought  under  a  mistake  of  fact.  Furthermore,  re- 
covery for  money  paid  under  mistake  is  based  upon  the  unjust  en- 
richment of  the  defendant.  Accordingly,  if  the  defendant  has  received 
money  in  good  faith  and  in  satisfaction  of  a  valid  claim,  he  may  con- 
scientiously keep  it  notwithstanding  the  plaintiff's  mistake  as  to  some 
collateral  fact.  Merchants  Ins.  Co.  v.  AUott  (1881)  131  Mass.  397; 
Keener,  Quasi-Contracts,  77-85.  This  principle  seems  fully  applicable 
to  the  principal  case,  for  the  defendant  merely  obtained  in  the  method 
prescribed  by  law  that  which  was  due  him  in  satisfaction  of  a  valid  judg- 
ment. M'Ghee  v.  Ellis  (Ky.  1823)  4  Litt.  245;  England  v.  Clark  (1843) 
5  111.  486.  Obviously  the  failure  of  title  was  insufficient  in  itself  to 
create  a  claim  against  the  defendant,  had  he  been  the  plaintiff's  vendor, 
for  the  sale  was  without  warranty,  and  without  it  there  is  no  basis  for 
an  action  for  money  had  and  received.  Keener,  Quasi-Contracts, 
125-129,  The  judgment  debtor,  on  the  contrary,  was  relieved  of  his 
debt  without  cost.  It  would  therefore  seem  that  an  action  for  money 
paid  to  his  use  would  lie  against  him  at  the  suit  of  the  purchaser. 
Keener,  Quasi-Contracts,  396;  but  see  Hawkins  v.  Miller  (1866)  26 
Ind.  173,  whose  equity  is  recognized  by  the  decisions  which  accord  him 
subrogation  to  the  rights  of  the  creditor  against  the  judgment  debtor. 
M'Ghee  v.  Ellis  supra.  By  statute  in  a  few  States  relief  is  afforded 
the  purchaser  against  the  debtor,  N.  C.  Revisal  §  639,  or  creditor. 
Code  of  Iowa  §  4034. 
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Sales — Conditional  Sale — Recovery  of  Possession  by  Vendor — De- 
struction OF  Property. — The  defendant  defaulted  in  the  payment  of 
the  price  of  a  piano  bought  from  the  plaintiff  under  a  conditional  sale. 
The  plaintiff  brought  replevin  and  upon  the  defendant's  failure  to 
give  bond  gained  possession  of  the  chattel,  vphich  was  thereafter  acci- 
dentally destroyed,  prior  to  final  judgment  in  the  replevin  suit.  Held, 
one  judge  dissenting,  the  plaintiff  could  recover  the  purchase  price. 
Hollenherg  Music  Co.  v.  Barron  (Ark.  1911)  140  S.  W.  582. 

The  purchaser's  obligation  in  a  conditional  sale  is  not  conditioned 
upon  the  seller's  ability  to  give  title  upon  final  payment,  but  the  pos- 
session of  the  property  and  the  right  to  the  legal  title  constitute  the 
consideration  for  his  promise,  which  is   absolute.     Burnley  v.   Tufts 

(1888)  66  Miss.  48;  LaValley  v.  Ravenna  (1905)  78  Vt.  152.  The 
vendee  is  in  fact  the  real  owner  of  the  chattel.  Engine  Co.  v.  Hall 

(1889)  89  Ala.  628,  which  he  may  sell  or  mortgage.  Day  v.  Bassett 
(1869)  102  Mass.  445;  Carpenter  v.  Scott  (1881)  13  R.  I.  477,  subject 
only  to  the  vendor's  right  to  assert  upon  default  the  title  which  he 
has  reserved  as  security.  Planters'  Bank  v.  Vandyck  (Tenn.  1871) 
4  Heisk.  617;  Phillips  v.  Hollenherg  Music  Co.  (1907)  82  Ark.  9. 
Therefore,  it  is  generally  held  that  the  loss  falls  on  the  buyer  when 
the  property  is  accidentally  destroyed  while  in  his  possession.  Burn- 
ley V.  Tufts  supra;  LaValley  v.  Ravenna  supra;  contra.  Bishop  v. 
Minderhout  (1900)  128  Ala.  162.  Moreover,  it  does  not  seem  that  the 
liability  of  the  vendee  is  necessarily  changed  by  the  vendor's  retaking 
the  property,  for  although  the  exercise  of  his  right  to  do  so  is  generally 
considered  an  election  to  rescind  the  contract,  precluding  him  there- 
after from  an  action  for  the  purchase  price.  Green  v.  Sinker  (1893) 
135  Ind.  434;  Perkins  v.  Grohhen  (1898)  116  Mich.  172,  the  result 
should  be  different  if  the  vendor  demands  possession  of  the  goods,  not 
as  his  own,  but  as  a  means  of  enforcing  his  security.  Tufts  v. 
D'Arcamhal  (1891)  85  Mich.  185;  Dederdck  v.  Wolfe  (1891)  68  Miss. 
500.  The  plaintiff's  action  in  the  principal  case  was  interpreted 
by  the  court  to  be  for  the  latter  purpose.  It  therefore  follows  that 
it  was  in  a  position  similar  to  that  of  a  chattel  mortgagee  in  posses- 
sion, and  the  property  having  been  accidentally  destroyed,  the  loss 
fell  upon  the  defendant.    See  Covell  v.  Dolloff  (1850)  31  Me.  104. 

Sales — Conditional  Sales — Eights  of  Creditors  of  Vendee. — The 
plaintiff  sold  goods  giving  the  vendee  the  privilege  of  re-sale,  but  reserv- 
ing title  until  payment.  The  defendant,  the  vendee's  creditor,  attached 
the  property  for  a  debt  existing  at  the  time  of  sale.  Held,  the  vendor 
was  not  estopped  to  assert  his  title.  Flint  Wagon  Works  v.  Maloney 
(Del.  1911)  81  Atl.  502. 

Conditional  sales  are  almost  universally  upheld  as  between  the 
parties.  Benjamin,  Sales,  (7th  Amer.  ed.)  298  n.  4.  Although  the 
opportunity  for  fraud  which  they  afford  has  led  to  numerous  statutes 
requiring  their  registration  to  give  them  validity  against  third  parties, 
Williston,  Sales,  §  327,  yet  in  the  absence  of  such  statutes,  the  vendor 
may  generally  assert  his  title  both  against  bona  fide  purchasers, 
Heinhockle  v.  Zughaum  (1885)  5  Mont.  345;  Marvin  Safe  Co.  v. 
Norton  (N.  J.  1886)  57  Am.  Rep.  566,  and  against  creditors  of  the 
vendee.  Hamway  v.  Wright  (1862)  18  Ind.  377;  contra,  Murch  v. 
Wright  (1868)  46  111.  487.  And,  except  in  a  few  States,  In  Re  Gillian 
(1906)  152  Fed.  605;  Mfg.  Co.  y.  Nordeman  (1906)  118  Tenn.  385,  the 
validity   of   the   transaction   will   not  be   impaired   if   the   vendee   is 
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authorized  to  re-sell.  In  Re  Newton  (1907)  153  Fed.  841.  It  is  fre- 
quently held,  however,  that  though  the  vendee  sells  in  excess  of  his 
authority,  the  vendor  will  be  estopped  to  deny  the  title  of  a  hona  -fide 
purchaser.  11  Columbia  Law  Review  385.  But  since  the  purchaser 
is  ignorant  of  the  authority  given,  this  in  itself  cannot  be  the  basis 
of  the  estoppel.  The  true  explanation  would  seem  to  be  that  the 
vendor,  by  authorizing  the  vendee  to  assume  possession  under  certain 
circumstances,  as  where  the  latter  is  a  retail  dealer  and  buys  to 
replenish  his  stock,  has  held  out  the  vendee  as  the  owner,  and  the 
authority  to  sell  is  important  chiefly  as  showing  the  vendor's  intention. 
While  it  is  arguable  that  the  vendor  should  also  be  estopped  to  assert 
his  title  against  the  vendee's  creditors  who  rely  on  his  ostensible  owner- 
ship of  the  goods,  but  see  Hirsch  v.  Steele  (1894)  10  Utah  18 ;  Lewis  v. 
McCabe  (1881)  49  Conn.  44,  it  is  clear  that  there  is  no  basis  for  an 
estoppel  where,  as  in  the  principal  case,  the  credit  is  extended  before 
the  sale  is  made.     See  King  v.  Wilhins  (1858)  11  Ind.  347. 

Specific  Performance — Equitable  Conversion — Option  to  Pur- 
chase.— A  lessor  gave  his  lessee  an  option  to  purchase  the  fee,  which 
was  exercised  after  the  former's  death,  notice  being  served  on  his 
administratrix.  Specific  enforcement  was  resisted  on  the  ground 
that  notice  should  have  been  served  on  the  heirs.  The  plaintiffs 
contended  that  as  the  exercise  of  the  option  worked  an  equitable 
conversion  from  the  date  of  the  lease,  the  lessor's  personal  represen- 
tative was  the  proper  party  to  notify.  Held,  this  contention  was 
unsound.  RocMand-Rockport  Lime  Co.  v,  Leary  (N.  Y.  Ct.  of  Ap- 
peals, Dec.  12,  1911).    Not  yet  reported.    See  Notes,  p.  155. 

Statutes — Constructiox — Evidence  of  the  Meaning  of  Words. — In 
interpreting  the  language  used  in  a  statute,  testimony  as  to  the  meaning 
of  a  word  was  excluded.  Held,  since  such  evidence  was  inadmissible,  its 
exclusion  constituted  no  error.  Sidlivan  v.  Boston  &  A.  K.  R.  (Mass. 
1911)  96  N.  E.  347. 

In  accordance  with  the  rule  for  the  construction  of  a  written  in- 
strument, it  has  been  universally  held  that  the  interpretation  of  a 
statute  presents  a  problem  which  the  court  must  decide,  under  its 
function  of  administering  the  law  of  the  forum.  Comw.  v.  Anthes 
(Mass.  1855)  5  Gray  185;  Bedenlaugh  v.  So.  Ry.  (1903)  69  S.  C.  1. 
In  other  written  instruments,  such  as  deeds  and  wills,  evidence  of 
usage  may  be  received  to  explain  the  meaning  of  words  employed  in 
a  technical  sense.  Brown  v.  Brown  (Mass.  1844)  8  Met.  573;  Hamilton 
V.  Liverpool  etc.  Ins.  Co.  (1889)  136  U.  S.  242.  Moreover,  in  deter- 
mining the  meaning  of  words  contained  in  a  statute,  the  coiirt  may 
inform  itself  at  its  discretion  by  reference  to  various  sources  of  in- 
formation. State  V.  Stevens  (1897)  69  Vt.  411;  Hockett  v.  State  (1885) 
105  Ind.  250;  Comw.  v.  Marzynski  (1889)  149  Mass.  68.  While  it  has 
been  held  that  the  testimony  of  the  legislators  themselves  is  inadmis- 
sible to  prove  their  intent,  since  the  opinion  of  an  individual  legislator 
is  not  necessarily  that  of  the  legislature,  which  must  therefore  be  de- 
termined from  the  language  used,  U.  S.  v.  Freight  Ass'n  (1896)  166 
U.  S.  290;  Northern  Trust  Co.  v.  Snyder  (1902)  113  Wis.  516,  the  ad- 
mission of  testimony  as  to  the  meaning  of  words  would  seem  to  be 
a  matter  within  the  discretion  of  the  court,  Redell  v.  Moor's  (1901)  63 
Neb.  219,  and  therefore  its  exclusion  is  clearly  not  reversible  error. 
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The  more  rigid  rule  suggested  by  the  court  in  the  principal  case,  that 
such  evidence  is  inadmissible,  seems  unfortunate  in  view  of  the  ap- 
parent desirability  of  its  admission  in  many  cases. 

Trusts — Assignment  of  Cestui's  Interest — Subsequent  Purchase  by 
THE  Trustee. — A  trustee  of  real  estate  for  himself  and  two  others 
allowed  one  of  his  associates  to  sell  his  interest  to  an  innocent  third 
party  for  much  less  than  its  true  value,  and  soon  afterwards  bought  it  in 
himself.  Held,  the  situation  constituted  a  partnership  and  the 
trustee's  purchase  was  still  impressed  with  the  trust,  because  of  the 
fiduciary  relation  existing  between  partners.  Yost  v.  Critcher  (Va. 
1911)  72  S.  E.  594.    See  Notes,  p.  156. 

Witnesses — Attestation  of  Wills — Disqualifying  Interest. — The 
testatrix  provided  for  the  establishment  of  a  charity  and  named  one 
of  the  attesting  witnesses  as  a  member  of  the  executive  committee 
which  was  to  carry  out  her  wishes.  Held,  one  judge  dissenting,  since 
the  witness  was  incompetent,  the  will  was  void.  In  re  8tinson's  Estate 
(Pa.  1911)  81  Atl.  207. 

The  common  law  disability  of  a  witness  to  testify  because  of 
"interest"  has  not  been  removed  in  the  case  of  attesting  witnesses. 
Where  the  witness  is  interested  at  the  time  of  attestation  he  is  incom- 
petent to  testify  at  the  probate  of  the  will,  though  the  interest  has  in  the 
interim  ceased  to  exist,  either  because  it  depended  on  a  contingency 
which  has  not  happened,  Castine  Church,  Appellant  (1898)  91  Me. 
416,  or  by  virtue  of  an  express  release  by  the  witness.  Fisher  v. 
Spence  (1894)  150  111.  253;  but  see  Wyndam  v.  Chetwynd  (1757)  1  W. 
Bl.  95.  Where  the  interest  is  very  remote,  such  as  that  which  an 
inhabitant  of  a  town  has  in  a  devise  for  the  erection  of  a  school 
therein.  Piper  v.  Moulton  (1881)  72  Me.  155,  or  that  which  a  member 
of  a  society  or  a  pew  holder  of  a  church  has  in  a  devise  thereto,  Hawes 
V.  Humphreys  (Mass.  1830)  9  Pick.  350,  the  witness  is  not  disqualified. 
Where  the  services  of  an  executor  are  gratuitous,  as  in  England,  he  is 
competent  to  prove  the  will  appointing  him,  see  Bettison  v.  Bromley 
(1810)  12  East  250,  and  the  prevailing  doctrine  is  that  even  though 
he  is  entitled  to  commissions,  the  latter  are  not  of  a  nature  to  disqualify 
him,  either  because  they  are  considered  as  constituting  no  substantial 
interest,  Richardson  v.  Richardson  (1862)  35  Vt.  238;  Stewart  v. 
Harriman  (1875)  56  N.  H.  25,  or  else  as  too  remote.  Snyder  v.  Bull 
(1851)  17  Pa.  54;  contra,  Taylor  v.  Taylor  (S.  C.  1845)  1  Rich.  L.  531; 
Morton  v.  Ingram  (N.  C.  1850)  11  Ired.  L.  366.  Eor  the  same  reasons 
it  would  seem  that  the  witness  in  the  principal  case  was  competent,  for 
her  interest  was  no  larger  than  that  of  a  trustee  or  an  executor.  Cf. 
Loring  v.  Park  (Mass.  1856)  7  Gray  42.  The  decision  is  to  be 
explained  by  a  peculiar  statute  which  is  construed  to  require  a  broader 
test  of  interest  in  the  case  of  bequests  to  charities.  See  Eessler's 
Estate  (1908)  221  Pa.  314. 

Witnesses — Testimony  at  a  Former  Trial — Impeachment  by  Subse- 
quent Statements. — The  plaintiff  reproduced  testimony  given  at  a 
former  trial  on  proof  that  the  witness  was  beyond  the  jurisdiction. 
The  defendant  sought  to  impeach  this  testimony  by  introducing  bb 
ex  parte  affidavit,  made  by  the  witness  after  the  former  trial,  con- 
tradicting his  testimony.  Held,  the  affidavit  was  inadmissible.  Baher 
V.  Sands  (Tex.  1911)  140  S.  W.  520. 
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The  rule  first  enunciated  in  The  Queen's  Case  (1820)  2  Brod.  & 
B.  284,  299,  311,  that  in  order  to  impeach  a  witness  by  introducing 
evidence  of  statements  made  by  him  which  contradict  his  testimony, 
a  foundation  must  first  be  laid  in  his  cross-examination,  generally 
obtains.  Mattox  v.  U.  S.  (1895)  156  TJ.  S.  237;  contra.  Tucker  v. 
Welsh  (1821)  17  Mass.  160.  It  is  considered  unfair  to  surprise  the 
witness  and  he  must  therefore  be  given  an  opportunity  for  correc- 
tion or  explanation.  Kimball  v.  Davis  (N,  Y.  1838)  19  Wend.  437. 
If  the  witness  is  dead  or  absent  from  the  jurisdiction  a  predicate  for 
such  impeaching  evidence  is  generally  deemed  equally  indispensable. 
Otherwise  sworn  testimony  tested  by  cross-examination  might  be  de- 
stroyed by  hearsay,  thus  creating  the  temptation  to  fabricate  con- 
tradictory statements.  Craft  v.  Comw.  (1883)  81  Ky.  250.  Xor  does 
one  party  suffer  greater  hardship  through  its  exclusion  than  its 
admission  would  cause  the  other,  since  the  latter  may  no  longer  re- 
examine his  witness.  Runyan  v.  Price  (1864)  15  Oh.  St.  1.  These 
considerations  lose  much  of  their  force,  however,  when  applied  to 
evidence,  such  as  dying  declarations,  which  has  not  been  tested  by 
cross-examination,  and  the  rule  is  less  rigorously  applied  in  such 
cases.  Carver  v.  TJ.  S.  (1897)  164  TJ.  S.  694.  But  the  facts  of  the 
principal  case  do  not  call  for  an  exception  to  the  rule,  and  it  seems 
fair  that  the  impeacher  in  such  a  case  be  required  at  least  to  attempt 
to  secure  the  deposition  of  the  absent  witness  in  order  to  lay  a  predi- 
cate for  his  evidence.  Stacy  v.  Graham  (1856)  14  N.  Y.  492,  498; 
Johnson  v.  Kinney  (1849)  7  Ga.  428.  But  since  the  requirement  is 
but  a  rule  of  practice,  see  Hedge  v.  Clapp  (1853)  22  Conn.  262,  the 
trial  court  should  have  a  discretion  to  dispense  wdth  it,  if  the  im- 
peacher has  been  vigilant  and  its  application  would  cause  unusual 
hardship.  Walden  v.  Finch  (1872)  70  Pa.  460;  see  2  Wigmore,  Evi- 
dence, §§  1031,  1032. 
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Edward  N.  Perkins,  Editor-in-Charge. 

TiiK  Special  Law  Governing  Public  Service  Corporations,  And 
All  Others  Engaged  In  Public  Employment.  By  Bruce  Wyman.  New 
York:  Baker  Vooriiis  &  Co.  1911.  Two  Volumes,  pp.  CCXVII, 
XXVI,  1517. 

As  one  reads  this  treatise  he  feels  that,  notwithstanding  the  great 
amount  of  work  involved  in  its  production,  the  author  must  have 
found  in  his  labor  a  source  of  unusual  interest  and  pleasure.  Not 
only  is  the  subject  treated  one  of  vast  importance,  whose  great  prob- 
lems are  now  occupying  a  large  part  of  the  attention  of  our  courts, 
but  Professor  Wyman  holds  the  enviable  position  of  a  pioneer  in  this 
field  of  legal  literature.  Still,  while  the  lot  of  a  pioneer  gives  op- 
portunity for  much  constructive  work,  it  imposes  great  responsibility. 
On  the  whole  the  careful  reader  will  probably  feel  that  Professor 
Wyman  has  fairly  seized  his  opportunity  and  has  acquitted  himself 
creditably  under  all  of  the  circumstances;  and  undoubtedly  the  book 
will  be  much  used. 

Perhaps  the  reader  may  think  it  unfortunate  that  the  author  did 
not  compress  his  material  into  a  single  volume.  He  may  well  be- 
lieve that  he  would  thus  have  gained  much,  and  would  have  lost 
nothing  of  value.  The  two  volumes  as  published  contain  some  1724 
pages,  distributed  as  follows :  preface,  13 ;  table  of  contents,  43 ;  table 
of  cases,  154;  text  and  footnotes,  1269;  appendix,  74;  and  index,  171. 
Probably  the  table  of  contents  could  be  considerably  reduced.  The 
work  is  divided  into  books,  parts,  chapters,  topics,  and  very  short 
sections,  each  with  a  separate  heading.  Then  an  unnecessary  number 
of  cases  is  cited  for  a  text  book.  When  we  want  all  of  the  cases 
on  a  given  point,  we  now  go  to  the  digest,  which  can  supply  us  with 
such  lists  much  better  than  a  text  book  can.  The  latter  should  only 
present  a  well  considered  though  generous  collection  of  leading  cases. 
The  material  in  the  appendix  could  hardly  be  improved  upon  and 
none  of  it  could  well  be  spared,  but  probably  the  index  could  be 
simplified  and  reduced  in  size.  However,  most  of  the  condensation 
could  be  effected  in  the  text  itself  and  in  the  footnotes.  In  the  first 
place  the  suggested  reduction  in  the  number  of  cases  cited  would 
materially  reduce  the  space  occupied  by  footnotes.  Furthermore  the 
author  is  over-fond  of  long  quotations.  For  instance,  in  the  ten  pages 
from  1055  to  1064  there  are  five  pages  of  quotations  and  one  of 
paraphrase;  in  the  nine  pages  from  1164  to  1172  there  are  three  and 
a  half  pages  of  quotations,  and  there  is  practically  nothing  but  a 
succession  of  quotations  from  the  top  of  the  page  1036  to  the  middle 
of  page  1040.  Many  such  quotations  could  be  omitted  or  put  into 
footnotes.  Frequently,  also,  the  author  treats  subjects  at  greater 
length  than  is  necessary.  For  example,  118  pages  are  devoted  to 
Part  rV,  entitled  "Justification  for  Kefusing  Service,"  which  is  not 
a  difficult  subject.  Chapter  XVI,  the  first  chapter  in  this  Part,  could 
be  largely  if  not  entirely  eliminated,  for  the  propositions  there  dealt 
with  under  the  heading  "Inexcusable  Breaches  of  Public  Duty,"  are, 
or  could  be,  dealt  with  briefly  in  the  subsequent  chapters  involving 
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excusable  refusals  to  serve,  in  order  to  show  the  limits  of  the  right 
to  refuse  service.  All  of  the  other  chapters  in  this  Part  could  also 
be  condensed.  Chapter  XXI  is  unnecessarily  long,  and  much  of  its 
contents  is  repeated  subsequently.  The  same  is  true  of  chapter  XXXI, 
while  the  closing  chapter  repeats  much  that  has  been  said  before. 
These  are  extreme  examples  of  the  author's  tendency  to  a  discursive 
and  over  elaborate  method. 

On  the  other  hand  there  are  chapters  in  which  the  material  is 
excellently  arranged  and  presented.  Such  are  chapters  XII  to  XV, 
and  chapters  XXXIV  and  XXXV.  Furthermore  it  is  apparent 
that  the  author  has  carefully  worked  over  the  material  on  rate 
regulation  and  discrimination  used  in  the  book  on  Railroad  Rate 
Regulation,  of  which  he  was  a  co-author  with  Professor  Beale,  and 
as  a  consequence  this  material  is  better  arranged  and  more  concisely 
presented  in  the  present  work. 

Again  in  the  present  treatise,  as  in  his  previous  writings.  Pro- 
fessor Wyman  supports  the  proposition  that  public  service  duties 
have  been  and  should  be  imposed  at  common  law  upon  business 
whenever  monopolistic  in  fact  or  in  tendency.  The  reviewer  has  not 
seen  any  case  earlier  than  that  of  Allnutt  v.  Inglis  (1810)  12  East 
527,  in  which  there  is  a  judicial  expression  of  opinion  that  virtual 
monopoly  puts  a  business  under  public  service  duties,  and  such  opinion 
in  that  case  is  expressed  as  the  merest  dictum.  It  is  said  that  Lord 
Hale  expressed  a  similar  view  in  his  treatise  De  Portibus  Maris,  1 
Harg.  Tracts  78,  but  such  is  probably  not  the  meaning  of  his  language. 
Certainly  there  is  nothing  in  the  early  cases  dealing  with  the  law  of 
common  callings  as  applied  to  carriers,  innkeepers,  surgeons,  smiths, 
ferrymen,  and  the  like,  to  support  Professor  Wyman's  theory,  while 
there  seems  much  in  these  cases  to  point  to  the  early  conception  of 
assumpsit  as  the  basis  of  the  duty  of  those  engaged  in  common  call- 
ings to  serve  all.  In  the  more  modern  cases  dealing  with  water 
companies,  telephone  companies,  gas  companies,  grain  elevators,  and 
the  like,  we  find  that  the  duties  to  serve  all  reasonably  and  impartially 
result  from  the  grant  of  franchises  or  of  state  aid,  or  have  been 
imposed  by  statute  under  the  police  power.  To  be  sure  there  is 
direct  modern  authority  for  Professor  WjTnan's  view  in  such  a  case 
as  Inter-Ocean  Publishing  Co.  v.  The  Associated  Press  (1900)  184 
HI.  438;  but  this  case  is  in  the  minority  and  not  to  be  compared, 
in  soundness  of  reasoning,  with  such  cases  as  Ladd  v.  The  Southern 
Cotton  Press  and  Manufacturing  Co.  (1880)  53  Tex.  172,  and  Dela- 
ware, L.  &  W.  R.  Co.  V.  Central  Stock  Yard  and  Transit  Co.  (1890) 
45  X.  J.  Eq.  50. 

The  usefulness  of  this  work  to  the  legal  profession  will  depend 
largely  upon  the  support  which  the  cases  in  the  notes  give  to  the 
propositions  in  the  text.  The  reviewer  examined  the  cases  cited  in 
four  places  with  the  following  results.  Notes  1  to  4  on  page  56  are 
supposed  to  deal  with  the  right  of  the  state  to  aid  certain  enterprises 
through  taxation.  Of  these  the  cases  in  notes  1  and  3  have  nothing  to 
do  with  taxation,  that  in  note  1  dealing  with  the  right  to  exercise 
the  power  of  eminent  domain,  and  that  in  note  3  holding  that  it 
is  not  within  the  power  of  a  city  under  the  Michigan  Constitution 
to  buy  a  street  railway.  Of  the  seven  cases  cited  to  support  the 
text  in  §  367,  that  in  note  six  in  a  way  supports  the  text;  that  in 
note  five  seems  to  have  no  bearing  whatever  on  the  question;  that 
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in  note  four  directly  contradicts  the  text  in  a  dictum;  those  in 
notes  one  and  tliree  deal  with  the  question  whether  the  plaintifE 
was  an  invited  person  and  do  not  pass  upon  the  question  whether 
the  defendant  was  bound  to  admit  him;  those  in  note  two  deal  with 
the  same  question  as  that  in  note  one,  but  there  is  a  dictum  in  one 
of  them  to  the  effect  that  the  railroad  company  was  under  a  duty 
to  admit  a  person  in  the  plaintiff's  position.  The  notes  at  the  foot 
of  page  407  are  cited  to  support  the  proposition  that  a  railroad  is 
bound  to  accept  all  express  companies  applying  to  be  carried.  It 
should  be  noted  that  the  second  named  case  and  the  Texas  case 
are  based  upon  statutes.  The  proposition  for  which  the  New  Jersey 
case  is  cited  is  not  in  fact  involved  or  suggested  in  the  case.  The 
Pennsylvania  case  supports  the  text.  The  English  cases  cited  do 
not  seem  to  pass  upon  the  duty  of  a  railroad  to  carry  express  com- 
panies, but  discuss  the  railroad's  duty  not  to  discriminate  in  its 
charges  when  the  railroad  carries  for  those  who  collect  goods  at  one 
end  of  the  transit  and  deliver  them  at  the  other  end.  In  note  four  on 
page  1101  the  Minnesota  and  the  Virginia  case  cited  alone  support 
the  text.  In  the  Maine  and  Wisconsin  cases  the  courts  refused  to 
pass  upon  the  question  discussed  in  the  text,  finding  it  unnecessary 
to  their  decisions.  The  Massachusetts  case  has  nothing  to  do  with 
the  subject  under  discussion,  while  the  California  case  seems  to  be 
in  conflict  with  the  text. 

It  is  a  pity  that,  through  lack  of  critical  proof  reading  or  from 
some  other  cause,  the  style  of  this  work  is  sometimes  marred  by  bad 
sentences,  such  as  the  fifth  sentence  in  §  860,  the  fourth  sentence 
in  §  1130,  the  sixth  sentence  in  §  1160,  the  second  sentence  in  §  1198, 
the  sixth  sentence  in  §  1325,  and  the  second  sentence  in  §  136i.  But 
when  all  is  said  it  is  still  true  that  the  author  has  made  the  legal 
profession  his  debtor  by  attempting  a  systematic  and  complete  presen- 
tation of  the  law  of  public  service.  Undoubtedly  lawyers  and  students 
will  find  his  book  as  a  whole  both  interesting  and  instructive. 

C.  K.  B. 

Commentaries  on  the  Law  of  Municipal  Corporations.  Fifth 
edition,  By  John  F.  Dillon,  Boston:  Little,  Brown  &  Co.  1911. 
Five  Volumes,    pp.  Ixi,  xiii,  xii,  xiii,  3064,  738. 

For  forty  years  the  legal  profession  has  been  under  obligation  to 
Judge  Dillon  for  the  fruits  of  his  researches  in  the  law  of  municipal 
corporations.  The  influence  of  his  work  in  guiding  the  trend  of 
judicial  decision  is  apparent  from  the  almost  countless  instances  in 
which  the  courts  have  cited  the  author's  statement  of  general  prin- 
ciples of  law,  his  criticism  of  what  he  considers  judicial  aberrations, 
his  convictions  upon  issues  of  public  policy  and  his  suggestions  as 
to  the  considerations  which  should  control  the  decision  of  questions 
which  had  not  then  arisen  for  adjudication.  Propositions  announced 
in  the  first  two  editions  of  1872  and  1873,  without  citation  of 
authority,  because  there  was  none  to  cite,  are  repeated  in  the  later 
editions  of  1881,  1890,  and  1911,  buttressed  by  decisions  grounded 
upon  the  same  assertion  found  in  the  earlier  edition.  Such  scientific 
satisfaction  is  possible  only  to  an  author  who  appreciates  with  rev- 
erent regard  the  distinction  between  a  treatise  and  a  dige.st  or  an 
encyclopedia,  and  who  stalwartly  declines  to  compile  a  catalogue  in 
the   name    of    scholarly   achievement.     Judge   Dillon's    work    compels 
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the  highest  respect  for  its  scientific  presentation  of  the  law  as  it 
exists  and  its  statesmanlike  discussion  of  the  law  as  it  should  be: 
masterly  induction  and  generalization  (e.  g.  Sees.  827,  908,  924,  1443, 
1649)  combined  with  acute  analysis  and  criticism  of  doctrines  deemed 
errant   (e.  g.  Sees.  249,  289,  320,  1194,  1261,  1281,  1714-16). 

The  fifth  edition  is  less  a  revision  of  the  fourth  than  a  reprint 
with  an  extended  supplement.  1338  pages  are  expanded  to  3064.  Of 
this  increase,  520  pages  are  occupied  with  entirely  new  chapters  deal- 
ing with  problems  arising  from  the  municipal  management  of  public 
utilities,  constitutional  limitations  on  the  power  of  municipalities  to 
incur  debts,  and  constitutional  prohibitions  against  special  legislation 
relating  to  cities.  Approximately  900  pages  of  text  and  accompanying 
notes  are  required  for  new  sections  on  minor  topics  and  points  not 
treated  in  the  fourth  edition,  leaving  only  about  300  pages  of  the 
increase  devoted  to  the  expansion  of  previously  published  sections  and 
notes.  These  new  sections  and  chapters  are  rendered  necessary  by 
the  enormous  increase  in  the  last  twenty  years  of  legislative  and  con- 
stitutional enactments  relating  to  cities,  and  the  changes  in  func- 
tions and  business  methods  prompted  by  the  demands  of  present  con- 
ditions and  by  increasing  standards  of  efficiency.  The  more  import- 
ant of  the  added  sections  relate  to  civil  service  laws  and  pension 
legislation;  liability  and  removal  of  officers;  statutory  requirements 
with  respect  to  municipal  contracts,  including  formalities  in  con- 
nection with  bids,  stipulations  as  to  hours  of  labor  and  employment 
of  union  labor,  contractor's  bonds  and  the  claims  of  laborers  and 
material  men;  the  taxation  of  inter-state  commerce;  the  application 
of  the  foot-frontage  rule  to  the  apportionment  of  benefits  in  levying 
special  assessments;  problems  arising  from  the  recent  extensions  of 
the  use  of  the  streets  and  from  the  expanding  control  of  municipali- 
ties over  private  property  and  private  action  under  the  exercise  of 
the  police  power;  and  questions  relating  to  the  validity  of  municipal 
bonds,  including  the  implied  power  to  issue  negotiable  securities, 
statutory  requirements  as  to  their  issue,  and  the  development  of  the 
law  of  the  last  two  decades  upon  the  topic  of  estoppel  by  recitals. 

These  additions  to  the  text  of  the  fourth  edition  are  not  of  uni- 
form excellence.  Some  are  on  a  par  with  the  best  work  of  previous 
editions  (e.  g.  Sees.  922  et  seq.,  1125-28)  while  others  incline  one  to 
infer  the  aid  of  editorial  assistants  less  gifted  than  the  learned  author. 
On  the  whole,  however,  the  new  matter  of  the  fifth  edition  presents 
an  adequate  and  comprehensive  exposition  of  the  existing  law  upon 
the  topics  treated.  The  revision  has  afforded  us  a  work  of  greatly 
increased  utility  without  substantial  discredit  to  the  general  standard 
of  scientific  merit  which  gave  the  former  editions  their  high  place 
in  the  ranks  of  legal  literature. 

T.  B.  P. 

The  Panama  Canal:  A  Study  in  International  Law  and  Diplo- 
macy. By  Harmodio  Abias,  B.  A.,  LL.  B.  London:  P.  S.  Kixg  & 
Son.    1911.    pp.  xvi,  192. 

This  volume  purports  to  give  a  survey  of  the  diplomatic  antecedents 
of  the  Panama  Canal,  followed  by  a  discussion  of  its  position  in 
international  law.  The  survey  is  sufficient  for  the  author's  purposes,  and 
correctly  shows  that  the  idea  of  exclusive  American  control  of  inter- 
oceanic  ways  was  not  the  view  originally  held  by  the  United  States 
but  that  it  developed  gradually  as  the  latter  became  conscious  of  its 
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predominant  power  in  the  Western  Hemisphere.  Some  of  his  forms 
of  expression  indicate  a  certain  unfamiliarity  with  the  personnel  and 
methods  of  American  politics,  as  when  he  speaks  of  "the  appointment 
of  Mr.  Grant  as  President  of  the  United  States;"  but  American 
readers  at  any  rate  will  recall  that  a  military  character  bearing  that 
name  was  formerly  elected  President.  When  we  reach  the  author's 
legal  discussions  it  is  more  difficult  to  follow  him.  The  great  ques- 
tions he  treats  in  this  part  of  his  book  are  whether  the  canal  is  neu- 
tralized, and  whether  fortification  is  compatible  with  neutralization. 
The  latter  question  is,  however,  of  less  importance  than  the  former, 
since,  if  the  canal  is  not  neutralized,  no  possible  inconsistency  arises. 
But  is  the  Panama  Canal  neutralized?  At  the  outset,  the  author 
quotes  Professor  Holland  to  the  effect  that  "to  neutralize  is  to  bestow 
by  convention  a  neutral  character  upon  states,  persons,  and  things 
which  would  or  might  otherwise  bear  a  belligerent  character."  This 
is  definite  and  intelligible.  Further  on,  however,  he  says  it  has  with 
truth  been  suggested  that  the  successful  application  of  neutralization 
depends  "upon  the  existence  of  a  state  of  mind  among  the  rulers  and 
peoples  concerned,  which  shall  make  them  willing  not  only  to  respect 
the  guarantee  of  neutrality  themselves,  but  also  to  enforce  it  against 
others."  This  statement,  if  confined  to  the  question  of  "successful 
application,"  might  be  considered  as  a  truism;  but  the  author  adds, 
"Neutralization  which  has  not  been  established  in  this  way  cannot 
be  said  to  have  any  legal  force."  This  obviously  leaves  us  in  the 
realm  of  conjecture.  A  wit  once  remarked  that  Boston  was  not  a 
place  but  a  state  of  mind;  but  this  hon  mot  has  not  been  adopted 
by  geographers.  After  comparing  the  stipulations  that  have  been 
made  with  reference  to  the  Suez  and  Panama  canals,  the  author  ob- 
serves that  "it  seems  impossible  to  avoid  the  conclusion  that  their 
position  in  law  will  be  exactly  the  same."  What  is  this  position? 
He  describes  it  thus: — 

"From  the  purely  legal  standpoint,  it  must  be  stated  in  an  un- 
equivocal manner  that  in  theory  the  belligerent  vessels  of  a  potential 
enemy  of  the  United  States  are  entitled  to  cross  the  canal  un- 
molested. .  .  .  From  the  point  of  view  of  fact,  it  would  be  im- 
possible for  a  nation  at  war  with  the  United  States  to  send  its  belliger- 
ent vessels  through  the  canal.  ...  In  theory,  all  British  enemies 
are  entitled  to  pass  through  Suez.  But  matters  are  different  in 
practice,  for  it  would  mean  utter  ruin  to  the  belligerent  vessels  of  a 
nation  at  war  with  Great  Britain  if  they  attempted  to  use  the  canal 
whilst  the  latter  power  holds  impregnable  positions  at  the  approaches 
of  the  route." 

This  comparison  is  not  by  any  means  so  accurate  as  the  author 
supposed  it  to  be,  for,  if  we  accept  the  theory  that  both  canals  are 
"neutralized,"  the  fortifications  on  the  Panama  Canal  would,  unless 
offensively  used,  be  exempt  from  attack,  while  no  one  imagines  that 
the  impregnable  "approaches"  to  the  Suez  Canal — Gibraltar,  Malta, 
and  Bab-el-Mandeb,  as  the  author  enumerates  them — are  in  any  re- 
spect immune.  It  is  superfluous,  however,  to  discuss  details  of  this 
kind,  when  we  are  told  that  the  supposed  "legal"  situation  is  a  mere 
abstraction.  Mill  was  quite  right  in  deprecating  the  too  common  fal- 
lacy that  "theory"  means  something  at  variance  with  "practice."  This 
fallacy  is  nowhere  less  admissible  than  in  legal  relations. 

J.  B.  M. 
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THE  GENIUS  OF  THE  COMMON  LAW. 

I.    Our  Lady  and  Her  Knights. 

More  than  seven  years  have  passed  since  I  was  invited  to  speak 
here  in  the  name  of  our  Common  Law.  The  renewal  of  such  an 
invitation  is  if  possible  more  honorable  than  its  first  proffer,  and 
it  would  seem  a  simple  matter  to  accept  it  with  alacrity.  But  it 
comes  from  the  young,  nay  from  the  immortals — for  are  not  in- 
corporate universities  immortal? — to  a  man  who  must  soon  be 
irrevocably  called  old  if  he  is  not  already  so ;  a  man  at  whose  age 
the  lapse  of  days  gives  a  little  more  warning  of  some  kind  at  every 
solstice,  and  whom  it  tells  among  other  things  that  his  outlook  on 
life  and  doctrine  is  pretty  well  fixed  for  better  or  worse.  Such 
a  man  cannot  expect  to  acquire  fresh  points  of  view  or  to  frame 
novel  conceptions  of  any  value.  He  may  hope,  at  best,  to  keep 
an  open  mind  for  the  merits  of  younger  men's  discoveries ;  to  find 
in  the  store  of  his  experience,  now  and  then,  something  that  may 
help  them  on  the  way ;  to  sort  out  results  of  thought  and  obser\'a- 
tion  not  yet  set  in  order,  and  make  them  of  some  little  use,  if  it  may 
be,  to  his  fellow-students ;  perhaps  even  to  bring  home  to  some 
others  the  grounds  of  his  faith  in  the  science  of  law,  the  faith  that 
it  has  to  do  not  with  a  mere  intellectual  craft  but  with  a  vital 
aspect  of  human  and  national  history. 

When  I  say  human,  I  mean  to  lay  on  that  word  rather  more 
than  its  bare  literal  import.  I  mean  to  rule  out,  so  far  as  one  man 
can  do  it,  the  old  pretence  that  a  lawyer  is  bound  to  regard  the 
system  he  was  trained  in,  whether  it  be  the  Common  Law  or  any 
other,  as  a  monster  of  inhuman  perfection.  Indeed  the  whole 
theme  of  these  lectures  will  include  as  one  chief  purpose  the  de- 
velopment of  this  protest.  Laymen  may  still  be  found  to  say  in 
bewilderment  or  disappointment,  as  Mr.  Justice  Hillary  said,  we 
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may  presume  in  jest,  towards  the  middle  of  the  fourteenth  century, 
that  law  is  what  the  justices  will;  and  we  are  still  ready  to  reply 
with  his  brother  judge  Stonore:  "No:  law  is  reason,"^  Reason 
let  it  be,  the  best  we  can  discover  in  our  day.  But  the  dogmatic 
assertion  that  law  is  the  perfection  of  reason  belongs  to  a  later 
age,  an  age  of  antiquarian  reverence  often  falling  into  superstition 
and  of  technical  learning  often  corrupted  by  pedantry.  We  are 
here  to  do  homage  to  our  lady  the  Common  Law ;  we  are  her  men 
of  life  and  limb  and  earthly  worship.  But  we  do  not  worship  her 
as  a  goddess  exempt  from  human  judgment  or  above  human 
sympathy.  She  is  no  placid  Madonna  sitting  in  a  rose  garden; 
rather  she  is  like  the  Fortitude  of  the  Florentine  master,  armed 
and  expectant,  her  battle-mace  lightly  poised  in  fingers  ready  to 
close,  at  one  swift  motion,  to  the  fighting  grasp.  Neither  is  she 
a  cold  minister  of  the  Fates.  Her  soul  is  founded  in  an  order  older 
than  the  gods  themselves,  but  the  joy  of  strife  is  not  strange  to 
her,  nor  yet  the  humours  of  the  crowd.  She  belongs  to  the  kindred 
of  Homer's  gods,  more  powerful  than  men  but  not  passionless  or 
infallible.  She  can  be  jealous  with  Hera,  merciless  with  Artemis, 
and  astute  with  Athena.  She  can  jest  with  her  servants  on  oc- 
casions. I  would  not  warrant  that  she  hid  her  face,  any  more  than 
Queen  Elizabeth  would  have  done,  even  at  those  merry  sayings  of 
Chief  Justice  Bereford  which  Maitland  might  not  translate.  She 
has  never  renounced  pomps  and  vanities.  On  the  contrary,  she 
delights  in  picturesque  variety  of  symbols  and  ceremonial  up  to 
the  point  where  it  becomes  inconvenient,  and  sometimes  a  little 
way  beyond.  Her  expounders  may  dwell  on  forms  with  a  certain 
loving  solemnity,  as  Littleton  where  he  says :  "Homage  is  the  most 
honourable  service,  and  most  humble  service  of  reverence,  that  a 
frank  tenant  may  do  to  his  lord."  But  they  need  not  always  be 
solemn.  Our  lady  was  not  enthroned  in  the  Middle  Ages  for  noth- 
ing. Like  a  true  medieval  clerk,  she  can  indite  an  edifying  tale 
or  a  devout  comment  and  make  a  grotesque  figure  in  the  margin. 
Yet  I  have  known  good  English  lawyers  who  can  see  nothing  but 
barbarism  in  the  Middle  Ages.  I  suspect  those  learned  friends  of 
being,  I  will  not  say  possessed,  but  in  some  measure  obsessed,  by 
the  enemy ;  not  a  medieval  fiend  with  horns  and  claws,  but  a  more 
dangerous  >  one,  the  polished  and  scholarly  Mephistopheles  of  the 

^R.  Thorpe  (org.)  .  .  .  autrement  nous  ne  savoms  ceo  qe  la  ley 
est. — Hill.  Volunte  des  Justices. — Ston-Naugh  ;  ley  est  resoun.  Y.  B., 
18-19  Ed.  Ill   (a.  d.  1345),  ed.  Pike   (Rolls  series,  1905),  p.  378. 
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Romanizing  Renaissance.  Once  he  broke  his  teeth,  as  Maitland 
has  shown  us,  on  the  tough  law  that  the  Inns  of  Court  had  made. 
But  he  is  not  dead,  and  our  lady  the  Common  Law  has  had  other 
brushes  with  him,  and  may  have  shrewd  ones  yet.  Now  this  brings 
me  to  the  pith  and  sum  of  my  enterprise,  which  is  to  consider  her 
adventures  in  these  and  other  perils,  early  and  late :  adventures  of 
heroic  mould  and  beyond  any  one  man's  competence,  but  not  so 
facile  as  to  be  wanting  in  dramatic  interest,  or  to  fail  of  mixing 
warning  with  ensample.  We  shall  find  her  achievements  and  her 
mishaps  not  less  varied  than  those  of  pilgrims  or  knights  errant  in 
general,  some  of  them,  I  think,  as  surprising  as  anything  in  ro- 
mance. She  has  faced  many  foes  and  divers  manner  of  weapons; 
she  knows  as  much  as  Bunyan's  Christian  of  Apollyon's  fiery  darts 
and  Giant  Despair's  grievous  crab-tree  cudgel. 

Some  one,  however,  may  say  that  if  w^e  consider  our  lady  the 
Common  Law  too  curiously,  we  may  move  another  kind  of  curi- 
osity to  profane  questioning  w-hether  she  is  a  person  at  all ;  and 
if  we  fail  to  prove  her  reality  (which  probably  cannot  be  done  to 
the  satisfaction  of  ?  common  jury  of  lay  people),  peradventure  we 
may  be  in  mercy  for  bringing  her  into  contempt  as  some  sort  of 
persona  ficta,  or  yet  worse,  that  useless  figment  of  shreds  and 
patches,  a  corporation  sole.  It  may  be  safer  to  drop  romance  for 
a  time  and  betake  ourselves  to  the  usual  abstraction  of  serious 
discourse  while  not  admitting  that  they  bring  us  much  nearer  to 
reality.  Wherever  we  find  a  named  and  organic  body  of  any  kind, 
a  nation,  a  church,  a  profession,  a  regiment,  a  college  or  academic 
institution,  even  a  club,  which  has  lasted  long  enough  to  have  a 
history  continued  for  more  than  a  generation  or  two,  we  shall 
hardly  fail  to  find  also  something  analogous  to  that  which  in  a 
single  human  being  is  called  character;  abilities,  disposition,  usage 
that  may  be  counted  on.  Such  bodies  acquire  a  reputation  in  re- 
spect not  only  of  capacity,  solvency,  or  businesslike  habits,  but  of 
taste  and  temper.  They  may  be  enlightened  or  stupid,  pleasant  or 
unpleasant  to  deal  with.  In  fact  collective  tradition  and  custom 
may  give  rise  in  a  corporate  unit  (not  confining  the  attribute  to  its 
strictly  legal  sense)  to  a  stronger  and  more  consistent  character 
than  is  shown  by  most  individuals.  There  is  no  alternative  but  to 
say  that  a  commonwealth  and  all  its  subordinate  and  co-ordinate 
parts  are  nothing  but  a  concourse  of  human  atoms,  and  social  his- 
tory nothing  more  than  a  succession  of  accidents ;  in  other  words 
to  deny  that  there  is  any  political  or  legal  science  at  all  beyond  a 


192  COLUMBIA  LAW  REVIEW. 

bare  dogmatic  analysis  of  the  facts  as  taken  at  a  given  date  and 
assumed  (of  course  falsely)  to  be  stationary.  Thus  we  should 
be  like  amateur  collectors  of  minerals,  ignoring  the  structure  of 
the  earth  and  making  an  arbitrary  arrangement  of  specimens  on 
the  shelves  of  a  cabinet.  I  confess  to  a  deep  want  of  interest  in 
shelves  for  their  own  sake.  But  really  discussion  seems  pretty 
superfluous  here  and  now ;  for  if  the  better  opinion  were  that  his- 
tory is  a  mere  hortus  siccus  of  documents  and  anecdotes,  there 
would  be  no  reason  why  I  should  be  here  at  all,  or,  being  here,  why 
there  should  be  any  one  to  listen  to  me.  So  let  us  take  it  as 
decided,  for  the  purpose  of  this  course  at  any  rate,  that  we  accept 
the  hypothesis  of  a  real  continuity.  That  being  our  position,  we 
must  further  take  it  as  true  that  not  only  men  but  institutions  and 
doctrines  have  a  life  history.  Given,  then,  an  actual  moral  develop- 
ment (without  assuming  that  it  is  uniform  in  direction,  or  always 
for  the  better),  we  cannot  regard  it  as  development  of  nothing;  the 
facts  must  express  a  spiritual  unity  for  us  whether  we  can  define 
it  or  not.  In  our  Faculty  we  are  taught  to  beware  of  definition, 
and  therefore  as  prudent  lawyers  we  may  content  ourselves  with 
a  symbol.  None  better  occurs  to  me  than  the  old  Roman  one  of 
the  Genius,  a  symbolic  personage  who  is  not  to  be  conceived  exactly 
as  a  heathen  guardian  angel,  for  he  is  not  only  a  minister  of  grace 
or  persuader  to  virtue,  nor  invariably  favourable.  He  combines 
all  elements  of  fortune,  and  is  rather  an  unseen  comrade  on  a 
higher  plane,  natale  comes  qui  temperat  astrum,  than  a  master  or 
mentor.  We  may  call  him  a  clarified  image  of  the  earthly  self, 
a  self  represented  as  bringing  forth  the  fruit  of  its  best  possible 
efficiency,  but  always  of  its  own,  not  of  any  better  or  other  qualities 
than  those  it  actually  has.  Our  Genius  may  stand  also  for  a  pro- 
test against  another  erroneous  view,  that  which,  out  of  zeal  to 
avoid  the  inconsequence  of  the  mere  story-teller,  would  set  up  a 
rigid  external  fatalism.  If  this  were  right,  history  would  be  not 
only  inevitable  (which  everything  is  when  it  has  happened)  but 
a  pure  logical  deduction  from  predetermined  ideas,  if  only  we  had 
the  key  to  that  kind  of  logic.  But  it  is  not  so,  for  the  short  reason 
that,  even  if  a  superhuman  intelligence  could  formulate  a  calculus 
of  human  action,  it  could  not  do  so  without  counting  the  men. 
Experience  tells  us  that  character  does  count,  whatever  else  does, 
and  what  is  more,  that  it  is  often  decisive  at  the  most  critical 
points.  Habit  will  serve  a  traveler  on  the  plain  road ;  character 
is  tested  when  it  comes  to  a  parting  of  the  ways.    This  has  noth- 
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ing  to  do  with  any  metaphysical  controversy.  For  surely  no 
pleader  for  determinism  will  assert  that  the  determining  causes  of 
human  action  are  confined  to  external  motives,  nor  will  any  sane 
advocate  of  free  will  deny  that,  when  action  has  to  be  taken  upon 
one's  judgment  of  what  a  man  is  likely  to  do,  some  knowledge  of 
his  former  conduct  and  his  character  will  be  found  useful.  All  the 
great  moralists  are  at  one  in  ascribing  perfect  freedom  only  to  the 
man  (if  such  a  man  there  can  be)  who  may  do  his  pleasure  be- 
cause his  will,  being  wholly  purified,  can  be  pleased  only  in  what 
is  right.  Such  an  one  is  crowned  and  consecrated  his  own  lord  in 
things  both  temporal  and  spiritual,  as  it  was  said  to  Dante  when 
he  had  passed  through  Purgatory.  He  is  beyond  any  particular 
rules  because  the  very  nature  of  his  will  is  to  fulfill  all  righteous- 
ness. His  action  could  be  foretold  with  certainty  by  any  one  who 
knew  the  facts  and  had  the  same  sense  of  right,  and  yet  no  man 
would  contend  that  he  is  not  free.  So  much  passing  remark  seems 
to  be  called  for  to  avoid  any  charge  of  meddling  with  high  matters 
of  philosophy  beyond  the  scope  of  our  undertaking.  For  the  rest, 
we  can  expect  no  such  good  fortune  as  to  meet  with  ideal  types 
of  perfection  in  our  journeyings  on  the  ground  of  actual  history. 
In  the  sense  and  for  the  causes  I  have  now  shortly  set  forth,  I 
propose  as  the  general  subject  of  these  lectures  the  Genius  of  the 
Common  Law.  For  reasons  which  seem  imperative,  I  do  not  pro- 
pose to  handle  the  matter  as  a  chronicler.  \  concise  history  of  the 
Common  Law  might  be  a  very  good  thing;  I  have  thought  once 
and  again  of  its  possibilities ;  but  if  ever  the  time  comes  when  it 
can  be  brought  within  the  compass  of  eight,  ten  or  twelve  lectures, 
it  will  be  after  much  more  searching  and  sifting  have  been  done. 
At  present  my  learned  friend  Dr.  Holdsworth  of  Oxford  has 
brought  us  down  to  the  sixteenth  century  in  three  substantial  but 
not  unhandy  volumes.  We  do  not  know  that  he,  or  any  man,  could 
have  made  the  story  shorter  with  safety ;  we  do  know  that  it  grew 
in  the  author's  hands  to  be  a  good  deal  longer  than  at  first  he  meant 
it  to  be;  we  know  too  that  our  time  now  disposable  is  short.  I 
shall  assume  therefore  that  I  speak  to  hearers  not  ignorant  in  a 
general  way  of  the  lines  on  which  our  common  stock  of  judicial 
and  legal  tradition  has  been  formed.  Supposing  the  road  and  the 
country  to  be  known  to  that  extent,  we  will  examine  a  certain 
number  of  the  critical  adventures  our  fathers  met  with  in  their 
pilgrimage ;  we  will  observe  their  various  fortunes  on  different 
occasions,  and  see  what  may  be  learnt  for  our  profit  from  their 
success  or  failure. 
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We  must  begin,  however,  at  the  beginning.  It  is  easy  to  say 
that  the  law  of  our  modern  courts,  for  most  practical  intents,  is 
to  be  found  in  the  decisions  and  statutes  of  the  last  half  century 
or  thereabouts  and  the  rest  is  antiquarianism ;  and  if  some  people 
say  this  in  England,  I  suppose  it  is  at  least  as  often  said  in  Amer- 
ica, perhaps  with  more  colour  of  reason ;  though  even  here  I  would 
remind  learned  friends  that  there  have  been  boundary  disputes 
between  States  involving  interpretation  of  the  original  colonial 
charters  and  intricate  questions  of  old  real  property  law.  But 
now  we  are  considering  the  permanent  mind  and  temper  of  the 
Common  Law,  not  the  particular  rules  which  judges  administer 
to-day.  The  branches  grow  indeed,  but  they  have  always  grown 
from  the  same  roots ;  and  those  roots  must  be  sought  for  as  far 
back  as  the  customs  of  the  Germanic  tribes  who  confronted  the 
Roman  legions  when  Britain  was  still  a  Roman  province  and  Celtic. 
The  description  of  Tacitus  is  familiar  f  one  passage  in  his  "Ger- 
mania"  has  been  a  crux  of  scholars  for  generations,  and  is  not  yet 
fully  or  finally  cleared  up ;  but  we  cannot  pass  on  without  a  glance 
at  the  broad  features  of  the  Teutonic  institutions  as  he  shows  them. 
We  need  not  dwell  on  the  question  how  far  he  purposely  made 
out  an  exaggerated  contrast  with  the  manners  of  imperial  Roman 
society.  No  one  has  charged  him  with  downright  invention,  and 
we  are  concerned  here  with  the  type — "the  ideal  of  the  Teutonic 
system"  in  Stubbs'  words — and  not  with  individual  cases.  Doubt- 
less it  was  better  realized  in  some  tribes  and  clans  than  in  others ; 
the  extent  of  the  variations  does  not  matter  for  the  present  pur- 
pose. Taking  the  Germans  as  described  by  Tacitus,  we  find  among 
them  a  life  of  great  publicity,  with  personal  command  only  in  war 
time  and  ultimate  decision,  as  distinct  from  executive  authority  and 
preliminary  counsel,  in  the  hands  of  the  free  men  assembled  in 
arms.  The  family  is  monogamous.  Morals  are  simple  and,  by 
comparison  with  Greek  or  Roman  habits,  extremely  strict  f  for 
cowardice  and  effeminate  vice  there  is  no  mercy.  Gambling,  on 
the  other  hand,  is  unrestrained,  and  adventurousness  encouraged. 

"It  may  be  a  great  question  for  ethnologists,  but  seems  irrelevant  for  us 
here,  whether  the  people  comprised  in  it  were  all  of  like  race,  and  to  what 
extent  of  unmixed  race.  Tradition  is  more  important  for  the  matter  in 
hand  than  actual  descent. 

*"We  may  easily  discover  that  Tacitus  indulges  an  honest  pleasure  in 
the  contrast  of  barbarian  virtue  with  the  dissolute  conduct  of  the  Roman 
ladies ;  yet  there  are  some  striking  circumstances  that  give  an  air  of 
truth,  or  at  least  of  probability,  to  the  conjugal  faith  and  chastity  of  the 
Germans."     Gibbon,   c.   ix. 
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Women  not  only  exhort  men  to  valour  but  are  consulted  in  affairs 
of  weight,  though  not  in  public*  The  external  conditions  are  as 
different  as  can  be  from  those  of  urban  and  commercial  civilized 
life  as  they  have  existed  in  modern  times  and  even  in  the  Middle 
Ages.  With  so  great  a  change  of  environment,  we  might  expect 
the  results  to  have  been  transformed  almost  beyond  recognition. 
And  yet,  when  we  look  at  the  modern  social  ethics  of  Europe  and 
North  America,  can  we  fail  to  recognize  a  considerable  persistence 
of  the  type?  That  persistence  was  in  some  respects  reinforced  by 
the  teaching  of  the  Christian  church  after  the  conversion  of  the 
Roman  empire ;  in  others,  on  the  contrary,  Germanic  custom  has 
been  pretty  stubborn  in  the  face  of  ecclesiastical  discouragement. 
It  would  seem  that  the  not  uncommon  practice  of  treating  all  the 
virtues  we  profess  to  cultivate  as  distinctively  Christian  is  not  al- 
together just.  Who  taught  us  respect  for  women?  Our  heathen 
ancestors.  Who  laid  down  for  us  the  faith  that  the  life  of  a  free 
nation  is  public,  and  its  actions  bear  lasting  fruit  because  they 
are  grounded  in  the  will  of  the  people?  Our  heathen  ancestors. 
Who  bade  us  not  only  hate  but  despise  the  baser  forms  of 
vice,  and  hold  up  an  ideal  of  clean  and  valiant  living  which 
European  Christianity  could  assimilate,  so  becoming  a  creed  not 
only  of  God-fearing  but  of  self-respecting  men  ?  Our  heathen  an- 
cestors. Among  those  ancestors  we  may  count,  besides  the  Ger- 
mans, the  Scandinavians,  whose  invasions  contributed  in  a  notable 
proportion  to  the  English  stock  of  descent.  Their  customs,  about 
the  time  of  the  Xorman  Conquest,  were  still  much  Hke  those  de- 
scribed in  the  "Germania."  Regularity  and  even  formality  had 
been  introduced  in  public  business,  but  there  was  no  defined  execu- 
tive power. 

Now  there  are  two  cautions  to  be  observed  here.  First,  it 
would  be  foolish  to  claim  for  the  Teutonic  nations  or  kindred  an 
exclusive  title  to  any  one  of  the  qualities  noted  by  Tacitus.  Taken 
singly,  we  may  find  parallels  to  most  of  them  in  various  regions 
of  the  world  at  various  times.  The  Greeks  described  by  Homer, 
for  example,  are  much  nearer  to  the  Germanic  ideal  than  Plato's 
contemporaries;  and  it  is  more  than  probable  that  in  the  Germans 
Tacitus  found  a  living  image  of  regretted  virtues  which  were  be- 

*The  passage  referred  to  (a  8)  is  so  brief  as  to  leave  it  in  some  ob- 
scurity both  what  the  facts  were  and  how  Tacitus  understood  them.  Some 
anthropologists  think  the  words  "'sanctum  aliquid  et  providum"  point  to  a 
survival  of  prehistoric  magical  beliefs  or  of  matriarchal  observance.  That 
there  is  a  religious  element  of  some  kind  is  clear  enough. 
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lieved  to  have  flourished  under  the  Roman  repubHc.  Other  analo- 
gies have  no  doubt  existed  in  other  branches  of  the  Indo-European 
family,  and  among  people  who  are  not  Indo-European  at  all.  It 
is  enough  to  mention  the  Celts  of  the  dimly  discerned  heroic  age — 
the  days  to  which  the  legendary  disputes  of  Ossian  and  Patrick 
were  assigned — and  the  Arabs  of  the  time  before  Islam.  But  it 
remains  a  notable  and,  I  think,  a  singular  fact  that  the  Germanic 
type  was  preserved  as  a  whole,  and  so  little  affected  by  foreign  in- 
fluence, at  the  very  time  when  the  civilization  of  the  Mediterranean 
lands  had  become  cosmopolitan,  and  both  Hellenic  and  Roman 
manners  were  infected  with  Asiatic  corruption  as  well  as  Asiatic 
enthusiasm.  Whatever  may  be  the  right  explanation  of  this,  the 
constant  affection  of  the  Common  Law  for  both  freedom  and 
publicity  does  appear  to  owe  something  to  it.  The  second  caution 
is  that,  in  claiming  justice  for  our  pagan  ancestors,  I  have  no  desire 
to  be  less  than  just  to  the  Church.  There  is  no  ground  for  any 
polemical  inference.  All  the  Germanic  virtues,  in  so  far  as  they 
agree  with  the  precepts  and  commendations  of  the  Church,  belong 
to  the  law  of  nature  in  the  regular  scholastic  usage  of  the  term : 
that  is  to  say,  they  are  the  following  of  general  rules  binding  on 
all  men  as  moral  and  rational  beings,  and  discoverable  by  human 
reason  without  any  special  aid  of  revelation.  According  to  the  ac- 
cepted teaching  of  the  Schoolmen,  if  I  am  rightly  informed,  there 
is  no  sufficient  cause,  indeed  no  excuse,  for  man  even  in  his  fallen 
state  not  to  know  the  law  of  nature;  his  defect  is  not  in  understand- 
ing but  in  will,  and  his  works  are  unacceptable  for  want  of  obedi- 
ence rather  than  of  knowledge.  What  we  have  said,  therefore,  of 
the  unconverted  Germans  might  be  expressed  in  another  way  by 
saying  that  they  kept  a  less  corrupted  tradition  of  natural  law  than 
most  other  heathens ;  and  I  believe  this  would  not  involve  any 
theological  indiscretion.  Indeed  it  might  be  a  pious  or  at  least  an 
innocent  speculation  for  an  orthodox  historian  to  surmise  that 
herein  they  were  special  instruments  of  a  dispensation  outside  or 
antecedent  to  the  ordinary  means  of  grace;  the  like  assertion,  at 
any  rate,  has  constantly  been  made  concerning  the  Roman  Empire. 
It  is  embodied  in  the  most  striking  manner  by  the  legend  of 
Trajan's  miraculous  translation  to  Paradise,  the  reward  of  a  single 
act  of  justice;^  and  this  is  the  more  notable  when  we  remember 
that  Trajan  had  authorized  the  persecution  of  Christians,  though 

^"Qui   fuerat  iustus  paganus   factus   est  bonus  christianus :"   Benvenuto 
da  Imola  on  Dante,  Par.  xx.  q.v.,  or  any  other  good  commentator. 
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with  reluctance.  The  same  conception  is  the  very  groundwork  of 
Dante's  treatise  on  Monarchy.  ^Moreover  we  shall  not  forget  that 
the  Teutonic  ideal  has  been  exalted  by  writers  who  were  good 
churchmen  enough  according  to  any  test  short  of  strict  Roman 
orthodoxy,  and  in  terms  both  stronger  and  wider  than  any  that  I 
have  thought  fit  to  use.  But  I  do  not  call  these  champions  in  aid. 
It  is  not  our  business  either  to  support  or  to  contravene  the  Anglo- 
Saxon  zeal  of  a  Kemble,  a  Kingsley  or  a  Freeman,  when  we  can 
find  everything  we  need  for  our  particular  purpose  without  going 
outside  the  text  of  Tacitus  and  the  judicial  caution  of  Gibbon's 
comment  thereon.  Perhaps  it  is  needless  to  disclaim  any  such  ex- 
travagant assertion  as  that  the  Angles  and  Saxons  and  Norsemen 
who  settled  in  Britain  were  better  men  than  their  kinsfolk  of  the 
Continent.  We  know  that  they  had  the  good  fortune  to  settle 
on  an  island. 

When  we  speak  of  the  Germanic  type  and  traditions  as  having 
persisted,  we  do  not  affirm  that  our  remote  forefathers'  ideals  of 
publicity,  freedom,  individual  self-respect,  and  what  else  may  be 
discoverable  in  our  authorities  or  fair  matter  of  inference,  have 
enjoyed  an  unbroken  supremacy,  still  less  a  manifest  one,  through- 
out English  history.  There  have  always  been  adverse  influences 
at  work,  and  more  than  once  they  have  seemed  on  the  point  of 
prevailing  for  good  and  all.  Neither  is  it  denied  that  there  are 
reasonable  and  inevitable  limits  to  the  application  of  these  ideals. 
Anv  civilized  jurisprudence,  for  example,  must  pay  some  regard  to 
the  existence  of  state  secrets  which  it  would  be  dangerous  to  the 
common  weal  to  disclose,  and  it  must  afford  some  protection  to 
domestic  and  professional  confidence ;  while  it  will  not  include  in 
the  name  of  personal  freedom  an  unlimited  franchise  to  defy  the 
law  and  its  officers,  although  there  are  people  who  behave  as  if  it 
were  so  and  even  pretend  to  think  so.  The  most  we  can  expect  is 
to  find,  as  we  do  find,  that  the  tradition  of  public  life  and  common 
counsel  has  never  been  quite  inoperative ;  that  the  rulers  who  have 
been  most  masterful  in  fact  have  been  careful  at  least  to  respect 
it  in  form ;  and  that  open  defiance  of  it  has  always  been  disastrous 
to  those  who  ventured  on  such  courses.  The  Tudors,  by  judicious 
use  of  methods  which  were  on  the  whole  formally  correct  (what- 
ever historians  or  moralists  may  have  to  say  to  other  aspects  of 
them),  gained  far  more  real  power  than  that  which  the  Stuarts, 
often  with  quite  a  fair  show  of  reasons  on  their  side,  lost  by  relying 
on  the  King's  extraordinary  privileges  against  Parliament  and  the 
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common  law.     It  is  needless  to  repeat  this  familiar  story,  which  I 
place  among  the  things  assumed  to  be  sufficiently  known. 

Archaic  virtues,  like  most  good  things  in  this  world,  are  not 
without  their  drawbacks.  Whatever  else  they  are,  they  cannot 
help  being  archaic,  and  accordingly  they  go  down  to  posterity 
clothed  in  antique  and  rigid  forms.  Those  forms  were  once  an 
effective  and  probably  a  necessary  safeguard  against  a  relapse  into 
mere  anarchy,  the  state  of  war  in  which  every  man's  hand  is 
against  every  other  man's.  But  the  rigidity  which  made  them  ef- 
fectual for  this  purpose  will  make  them,  in  a  more  settled  order  of 
things,  an  equally  stubborn  obstacle  to  improvement.  Archaic  jus- 
tice binds  the  giants  of  primeval  chaos  in  the  fetters  of  inexorable 
word  and  form ;  and  law,  when  she  comes  into  her  kingdom,  must 
wage  a  new  war  to  deliver  herself  from  those  very  fetters.  This 
conflict  of  substantial  right  and  formalism  is  never  exhausted;  it 
is  a  perennial  adventure  of  the  Common  Law,  and  perhaps  the  most 

arduous  of  all." 

Frederick  Poi,uk:k. 

London. 

*This   is  the  first  of   a  series  of  lectures   delivered   by   Sir   Frederick 
Pollock  at  Columbia  University  in  October,  191 1. 


THE  RULE  IN  WHITBY   VS.  MITCHELL. 

It  occasionally  happens  that  a  rule  of  English  law  takes  its 
name,  not  from  the  case  in  which  it  was  first  mooted  and  decided, 
but  from  a  case  in  which  it  was  accepted  and  acted  on  as  a  rule  of 
law  already  well  established  and  therefore  not  requiring  discussion 
or  explanation.  Shelley's  Case  is  a  familiar  example.  The  point 
on  which  that  case  is  always  cited  as  an  authority  was  disposed 
of  by  the  judges  in  a  few  words,  with  the  result  that  ever  since 
the  decision  (1581)  text  writers  and  judges  have  discussed  the 
origin  and  true  grounds  of  the  rule  recognized  by  it  without  com- 
ing to  any  agreement.^  The  history  of  the  Rule  in  Whitby  v. 
Mitchell  is  even  more  singular,  for  that  Rule  did  not  become  the 
subject  of  judicial  decision  until  1889,  although  it  had  been  ac- 
cepted and  acted  on  by  conveyancers  for  more  than  two  hundred 
years  before.  It  is,  therefore,  not  to  be  wondered  at  that  there 
should  be  a  difference  of  opinion  as  to  its  origin. 

In  JVhitby  v.  Mitchell-  land  was  in  effect  limited  to  A  and  B 
(husband  and  wife)  successively  for  life,  with  remainder  to  their 
eldest  unborn  daughter  for  life,  with  remainder  to  the  use  of  her 
children,  born  during  the  lifetime  of  A  and  B.  The  limitation  to 
the  grandchildren  was  therefore  free  from  objection  on  the  score 
of  remoteness  under  the  modern  Rule  against  Perpetuities,  but 
it  was  held  to  be  void  under  an  older  and  independent  rule,  the 
existence  of  which  the  Court  of  Appeal  considered  to  be  estab- 
lished, not  by  any  specific  judicial  decision,  but  by  the  statements 
of  numerous  judges  and  text  writers. 

Thus  Cotton,  L.  /..  cited  a  passage  in  Lord  Kenyon's  judg- 
ment in  Hay  v.  Earl  of  Coventry:^ 

"The  law  is  now  clearly  settled  that  an  estate  for  life  may  be  limited 
to  unborn  issue,  provided  the  devisor  does  not  go  farther  and  give 
an  estate  in  succession  to  the  children  of  such  unborn  issue.'" 

He  also  cited  the  statement  of  Lord  St.  Leonards  in  Monypenny  v. 
Bering:* 

"Then  the  rule  of  law  forbids  the  raising  of  successive  estates  by 
purchase  to  unborn  children,  that  is.  to  an  unborn  child  of  an 

*See  Challis,  Real  Property   (3d  ed.)    166,  16711.   (the  part  enclosed  in 
square  brackets  is  by  the  present  writer). 
*(i889)  42  Ch.  D.  494;  (1890)  44  Ch.  D.  85. 
'(1789)  3  T.  R.  83,  86. 
*(i852)  2  D.  M.  &  G.  145,  170. 
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unborn  child.  With  this  rule  I  have  never  meant  to  interfere,  for 
it  is  too  well  settled  to  be  broken  in  upon." 

Among  text  writers,  Cotton,  L.  J.,  cited  statements  to  the  like  ef- 
fect by  Mr.  Charles  Butler,'*  Mr.  Burton,^  and  Mr.  Joshua  Wil- 
liams.' 

The  only  explanation  of  the  origin  of  the  Rule  in  question 
which  is  given  by  any  of  these  judges  and  writers  is  that  it  is  de- 
rived from  an  old  doctrine  which  prohibited  the  limitation  of  any 
remainder  to  take  effect  on  the  happening  of  a  possibility  on  a 
possibility,  or  a  double  possibility.  This  is  the  explanation  given 
by  Mr.  Butler,  Mr.  Joshua  Williams,  and  Lord  St.  Leonards.*  But 
there  are  two  objections  to  this  theory :  in  the  first  place,  it  is  his- 
torically inaccurate,  and  in  the  second  place,  it  tends  to  obscure  the 
true  nature  and  scope  of  the  Rule.  As  an  illustration  of  this  latter 
tendency  may  be  cited  the  description  of  the  Rule  contained  in  a 
text-book  of  great  authority,  as 

"the  old  common  law  rule  against  double  possibilities  which  pre- 
vents a  limitation  of  a  legal  estate  in  land  to  the  unborn  child  of 
an  unborn  child  of  an  existing  person."® 

If  this  statement  of  the  Rule  were  accurate,  a  limitation  to 
A,  a  bachelor,  for  life,  with  remainder  to  his  eldest  grandson,  would 
be  bad  as  to  the  remainder,  for  it  is  to  the  unborn  child  of  an  un- 
born child  of  an  existing  person;  yet  such  a  remainder  is  in  fact 
perfectly  good  in  its  creation,  although  it  will  of  course  fail  if  A 
has  no  grandson  living  at  his  death.  The  true  essence  of  the  Rule 
is  that  it  prohibits  the  limitation  of  land  to  the  unborn  descendants 
of  a  person  in  succession ;  thus  land  may  be  limited  to  A  for  life, 
with  remainder  to  his  eldest  unborn  son  for  life,  but  any  limitation 
to  any  of  the  issue  of  that  son,  as  purchasers,  is  void  in  its  creation. 
Another  illustration  of  the  misleading  effect  of  the  theory  that 
the  Rule  is  derived  from  the  so-called  doctrine  of  double  possi- 
bilities is  to  be  found  in  the  belief  that  the  Rule  only  applies  to 
legal  contingent  remainders.  This  is  indeed  a  necessary  result  of 
the  theory,  for  no  one  suggests  that  the  doctrine  of  double  possi- 
bilities, during  its  brief  career,  ever  applied  to  anything  except 

"Note  to  Fearne,  Contingent  Remainders  (loth  ed.)  565. 
•Compendium  (7th  ed.)  §  255. 
^Real  Property   (15th  ed.)   323. 
'2  Powers  (8th  ed.)  393. 
'Farwell,  Powers   (2nd  ed.)   286. 
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legal  contingent  remainders.  The  Rule  was  accordingly  treated  as 
having  this  Hmited  scope  by  Mr.  Charles  Butler  and  Mr.  Joshua 
Williams  (both  of  whom  believed  in  the  theory  in  question),  and 
by  the  Court  of  Appeal  in  Whitby  v.  Mitchell,  and  the  decision  in 
that  case  is  stated  in  most  modern  text-books  as  establishing  a  rule 
which  applies  only  to  legal  contingent  remainders.^"  It  has,  how- 
ever, been  held  by  the  Court  of  Appeal  in  a  recent  case,"  that  the 
Rule  applies  to  equitable  contingent  remainders,  and  if  the  theory 
to  be  presently  explained  is  correct,  the  Rule  also  applies  to  ex- 
ecutory devises  and  to  executory  bequests  of  terms  of  years. 

It  is  singular  that  Mr.  Butler  and  Mr.  Joshua  Williams,  who 
are  chiefly  responsible  for  the  theory  that  the  Rule  in  Whitby  v. 
Mitchell  is  derived  from  the  doctrine  of  double  possibilities,  should 
have  thought  it  necessary  to  have  recourse  to  this  theory  to  ex- 
plain the  origin  of  the  Rule,  seeing  that  they  had  under  their  eyes 
the  true  solution  of  the  problem.  For  Mr.  Charles  Butler's  state- 
ment that  the  Rule  is  derived  from  the  doctrine  of  double  possi- 
bilities is  contained  in  one  of  his  notes  to  Fearne  on  Contingent 
Remainders,  and  Mr.  Joshua  Williams  cites  as  one  of  the  au- 
thorities for  the  existence  of  the  Rule  a  passage  in  Fearne  where 
the  origin  of  the  Rule  is  clearly  stated.  The  passage  in  question 
is  as  follows  :^^ 

"Any  limitation  in  future,  or  by  way  of  remainder,  of  lands  of 
inheritance,  which  in  its  nature  tends  to  a  perpetuity,  even  al- 
though there  be  a  preceding  vested  freehold,  so  as  to  take  it  out 
of  the  description  of  an  executory  devise,  is  by  our  courts  con- 
sidered as  void  in  its  creation ;  as  in  the  case  of  a  limitation  of 
lands  in  succession,  first  to  a  person  in  esse,  and  after  his  decease 
to  his  unborn  children,  and  afterwards  the  children  of  such  un- 
born children,  this  last  remainder  is  absolutely  void ;  and  there  is 
no  carrying  the  estate  to  them,  but  by  comprising  them  in  the  ex- 
tent of  the  estate  limited  to  their  parents,  namely  to  the  unborn 
children  of  the  person  in  esse ;  that  is,  by  giving  such  unborn 
children  of  the  person  in  esse  an  estate  of  inheritance,  which  is  an 
estate  tail. 

"Williams,  Real  Property  (nth  ed.)  271;  Leake,  Property  in  Land 
C2nd  ed.)  242,  318;  Theobald,  Wills  (7th  ed.)  599.  In  Jarman,  Wills 
(6th  ed.  by  the  present  writer)  286,  the  Rule  is  stated  to  apply  to  contin- 
gent remainders,  whether  legal  or  equitable,  but  not  to  executory  devises. 
If,  however,  the  Rule  is,  as  the  present  writer  ventures  to  contend,  identical 
with  the  old  Rule  against  Perpetuities,  it  ought  to  be  applied  to  executory 
devises  and  to  executory  bequests  of  terms  of  years.  Jarman,  Wills  (6th 
ed.)  281  et  seq.  The  statement  referred  to  is  therefore,  as  the  writer 
now  thinks,  misleading. 

"Re  Nash  [1910]   i  Ch.  i. 

"Fearne,   Contingent  Remainders    (loth   ed.)    502. 
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"And  it  is  upon  this  principle,  that  the  constant  practice  of 
limiting  an  estate  tail  to  the  first  and  other  sons  in  marriage  set- 
tlements, is  founded;  for  though  a  child  unborn  might  take  an 
estate  for  life  as  well  as  an  estate  tail,  yet  such  estate  would  not 
extend  to  the  issue  of  such  child,  and  no  estate  limited  to  such  issue, 
as  purchasers  would  be  good. 

"Therefore,  where"  a  testator  devised  lands  to  a  corporation  in 
trust  to  convey  the  said  lands  to  M  for  life,  and  after  his  decease 
to  M's  first  son  for  life,  and  so  to  the  first  son  of  that  first  son 
for  life,  etc.,  and  if  no  issue  male  of  the  first  son,  then  to  the  second 
son  of  M  for  life,  and  so  to  his  first  son,  etc.,  with  remainders  over 
to  about  fifty  others  for  their  lives  successively,  and  their  respec- 
tive sons  when  born,  for  their  lives  respectively,  and  so  on  without 
giving  an  estate  tail  to  any  of  them,  or  making  any  disposition  of 
the  fee ;  Lord  C.  Cowper  held  this  to  be  a  perpetuity ;  but  that  the 
conveyance  should  be  as  near  the  intent  as  the  rules  of  law  would 
admit,  viz.,  by  making  all  the  persons  in  being  but  tenants  for  life, 
and  limiting  estates  tail  to  the  sons  unborn." 

It  will  be  noticed  that  there  is  not  a  word  here  to  suggest  that 
the  Rule  has  anything  to  do  with  the  doctrine  of  double  possibili- 
ties ;  Mr.  Fearne  had  discussed  that  doctrine  in  an  earlier  chapter." 
What  he  here  tells  us  is  that  the  reason  why  a  limitation  of  land 
to  unborn  generations  in  succession  is  void,  is  that  it  tends  to  a 
perpetuity.  The  student  may  perhaps  jump  to  the  conclusion  that 
by  "perpetuity"  Mr.  Fearne  means  a  limitation  which  is  void  for 
remoteness  under  the  modern  Rule  against  Perpetuities.  If  so, 
he  will  fall  into  error,  Mr,  Fearne  wrote  in  1776,  and  at  that  time 
"perpetuity"  still  retained  its  original  meaning  of  a  limitation 
which,  if  it  were  valid,  would  make  land  inalienable  for  an  indefi- 
nite period.  Unless  the  student  grasps  the  distinction  between 
"perpetuity"  and  "remoteness"  he  will  never  understand  the  allu- 
sions to  this  subject  in  the  older  reports  and  text-books.  The  dis- 
tinction is  pointed  out  by  Mr.  Gray  in  numerous  passages  in  his 
book  on  the  Rule  against  Perpetuities.^^    That  Mr.  Fearne  himself 

"Humberston  v.  Humberston   (1716)    i   P.  Wms.  332. 

"Contingent  Remainders   (loth  ed.)   250. 

""The  natural,  the  original,  meaning  of  a  perpetuity  is  'an  inalienable, 
indestructible,  interest.'  The  second,  artificial  meaning  is,  'an  interest 
which  will  not  vest  till  a  remote  period.'  This  latter  is  the  meaning  which 
is  attached  to  the  term  when  the  Rule  against  Perpetuities  is  spoken  of." 
Rule  against  Perpetuities  (ist  ed.)  §  140.  And  in  commenting  on  Pells  v. 
Brown,  Cro.  Jac.  590,  decided  in  1620,  where  it  was  held  that  an  executory 
devise  to  B  had  not  been  barred  by  a  recovery  to  which  he  was  a  stranger, 
Mr.  Gray  says:  "The  remark  of  the  Court  that  the  objection  of  perpetuity 
might  be  avoided  by  joining  B  in  the  recovery,  shows  that  'perpetuity'  was 
not  used  as  meaning  a  remote  interest,  but  in  its  original  meaning  of  an  in- 
alienable  interest."     Rule   against    Perpetuities    (ist   ed.)    §    159,   see   also 
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sometimes  used  the  word  in  this  sense  is  clear  from  his  remark 

that 

"every  executory  devise,  so  far  as  it  goes,  creates  a  perpetuity; 

that  is,  an  estate  unalienable  till  the  contingency  be  determined  one 

way  or  another."^^ 

But  "perpetuity"  formerly  had  also  a  more  special  and  restricted 
meaning,  namely,  that  of  a  limitation  in  the  nature  of  an  unbar- 
rable  estate  tail,  and  in  the  passage  above  cited,  in  which  Mr. 
Fearne  explains  the  nature  of  the  rule  which  we  call  the  Rule  in 
Whitby  V.  Mitchell,"  it  seems  probable  that  he  used  the  word  in 
this  sense.  In  the  sixteenth  and  seventeenth  centuries  the  word 
was  so  generally  used  in  this  sense  that  it  might  be  said  to  be  its 
normal  meaning.  Thus  in  Corbet's  Case  ( 1600)  ,^®  where  a  proviso 
(or  "clause  of  perpetuity")  restraining  a  tenant  in  tail  from  at- 
tempting to  bar  the  entail  was  held  void,  Glanville,  /.,  referred  to 
the  cases  of  two  Judges  (Richell  and  Thirning)  in  the  reigns  of 
Richard  II  and  Henry  IV, 

"who  intended,  to  have  made  perpetuities,  and  upon  forfeiture 
of  the  estate-tail  of  one  of  their  sons,  to  have  given  the  remainder 
and  entry  to  another,  but  such  remainders  were  utterly  void,  and 
against  the  law." 

And  in  Sir  Anthony  Mildmay's  Case,^^  which  was  similar,  the 
judges  resolved 

■'that  all  these  perpetuities  were  against  the  reason  and  policy  of 
the  common  law;  for  at  common  law  all  inheritances  were  fee 
simple  *  *  *  But  the  true  policy  and  rule  of  the  common 
law  in  this  point,  was  in  effect  overthrown  by  the  Statute  De  Donis 
Conditionalibus,  made  anno  13  Ed.  i,  w^hich  established  a  general 
perpetuity  by  Act  of  Parliament,  for  all  who  had  or  would  make 
it.  by  force  whereof  all  the  possessions  of  England  in  effect  were 
entailed  accordingly." 

In  1681  Lord  Nottingham  defined  "perpetuity"  in  these  terms :" 

§§  157,  163.  In  the  second  edition  (published  in  1906)  §§  140-1  have  been 
rewritten,"  and  some  authorities  have  been  incorporated  to  which  the 
present  writer  drew  attention  in  an  article  in  the  Law  Quarterly  Review 
for  January,   1899. 

"Fearne,  Contingent  Remainders  (loth  ed.)  430.  "These  limitations 
[executory  devises]  make  estates  unalienable,  every  executory  devise  being 
a  perpetuity  as  far  as  it  goes,  that  is  to  say,  an  estate  imalienable,  though 
all  mankind  join  in  the  conveyance."  Scatterwood  z:  Edge  (1699)  i  Salk. 
229. 

"Supra. 

''(1600)   I  Co.  Rep.  88b. 

"(1606)  6  Co.  Rep.  40a. 

"Duke  of  Norfolk's  Case  3  Ch.  Cas.  i,  31. 
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"A  perpetuity  is  the  settlement  of  an  estate  or  an  interest  in  tail, 
with  such  remainders  expectant  upon  it,  as  are  in  no  sort  in  the 
power  of  the  tenant  in  tail  in  possession  to  dock  by  any  recovery 
or  assignment." 

That  the  word  preserved  its  technical  meaning  down  to  the 
time  when  Mr.  Fearne  wrote  is  clear  from  the  definitions  in  the 
Termes  de  la  Ley  (1721)  and  Jacobs'  Law  Dictionary  (1739)  in 
each  of  which  "perpetuity"  is  defined  to  be  "where  an  estate  is 
so  designed  to  be  settled  in  tail,  etc.,  that  it  cannot  be  undone  or 
made  void." 

It  is,  therefore,  more  than  probable  that  when  Mr.  Fearne  ex- 
plained the  Rule  in  Whitby  v.  Mitchell  as  based  on  the  doctrine 
which  forbids  any  limitation  "which  in  its  nature  tends  to  a  per- 
petuity," he  meant  any  limitation  in  the  nature  of  an  unbarrable 
entail.  But  the  matter  is  put  beyond  doubt  if  we  examine  the  his- 
tory of  the  law  of  entail.  It  is  stated  so  clearly  by  the  Real  Pro- 
perty Commissioners  that  no  apology  is  required  for  quoting  their 
remarks  :*^ 

"At  an  early  period  (18  Edw.  i.)  an  Act,  commonly  called  the 
Statute  De  donis  conditionalibus,  created  a  direct  perpetuity,  by 
enabling  parties  to  establish  a  perpetual  and  unalienable  entail; 
and  this  continued  until  the  ingenuity  and  good  sense  of  judges, 
without  the  aid  of  the  legislature,  and  in  opposition  to  a  positive 
Act  of  Parliament,  enabled  tenants  in  tail  to  unfetter  their  estates, 
in  favour  of  the  free  circulation  of  property.  The  invention  or  ap- 
plication of  recoveries  having  enabled  persons  to  defeat  the  pro- 
visions of  the  Statute  De  donis  conditionalibus,  and  the  evils  at- 
tending on  perpetual  entails  having  been  experienced,  the  Judges 
became  jealous  of  allowing  any  limitation  tending  to  a  perpetuity. 
The  present  laws  against  perpetuities  seem  to  have  originated  sub- 
sequently to  the  allowance  of  recoveries,  in  order  to  provide 
against  attempts  by  covenants,  or  provisions  in  settlements,  to 
restrain  tenants  in  tail  from  suffering  recoveries,  or  levying  fines. 
Sir  Francis  Bacon  observes,  'There  is  started  up  a  device  called 
perpetuity ;  which  is  entail,  with  a  proviso  conditional  tied  to  his 
estate  not  to  put  away  the  land  from  his  next  heir,  and  if  he  do, 
to  forfeit  his  own  estate.  Which  perpetuities,  if  they  should  stand, 
would  bring  in  all  the  former  inconveniences  subject  to  entails, 
and  far  greater.'  It  is  sufficient  to  say,  in  the  language  of  Sir 
Francis  Bacon,  that  those  perpetuities  'did  not  stand ;'  and  from 
this  period,  upon  an  authority  of  such  weight,  we  may  date  the 
first  attempt  to  create  perpetuities.  Since  that  period  there  has 
been  a  continual  struggle  between  ingenious  lawyers  on  the  one 
hand,  to  lengthen  the  periods  of  perpetuity,  and  Courts  of  Justice 

"Third  Report  on  the  Law  of  Real  Property  (1833)   p.  29. 
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oil  the  other,  to  restrain  them  within  proper  limits.     It  will  not 
be  improper  to  trace  shortly  the  history  of  modern  perpetuities. 

"The  most  obvious  mode  seems  to  have  been  that  of  creating 
in  wills  direct  limitations,  within  which  the  inheritance  was  at- 
tempted to  be  prevented  from  vesting  in  any  person,  as  a  devise  to 
one  for  life,  and  afterwards  to  every  one  who  should  be  his  heir 
for  life;  so  a  devise  to  I.  S.  for  ninety-nine  years,  if  he  should 
so  long  live,  with  remainder  to  the  first,  second,  third,  and  fourth 
sons  of  I.  S.,  and  the  issue  male  of  their  bodies,  for  the  like  term 
of  ninety-nine  years,  if  they  should  respectively  so  long  live,  as 
they  should  be  in  seniority  of  birth.  In  the  first  of  these  cases, 
the  Court  adjudged  an  estate  in  possession  to  the  first  devisee  for 
life,  with  remainder  to  the  next  heir  for  life,  but  no  estate  to  any 
other  heir;  and  in  the  second,  the  devises  to  I.  S.,  and  his  first  un- 
born child  were  held  good,  but  every  other  devise  was  considered 
void. 

"In  these  cases  the  ulterior  limitations  were  considered  inopera- 
tive ;  but  in  other  cases  Courts  of  Justice  have,  in  aid  of  the  inten- 
tion, supported  limitations  of  a  similar  nature,  not  as  estates  for 
life,  but  as  estates  tail  to  the  unborn  sons,  under  a  doctrine  called 
cy  pres.  Thus,  where  there  was  a  devise  to  trustees  in  trust  to 
convey  to  A.  for  life,  and  after  his  decease  to  his  first  son  for 
life,  and  so  to  the  first  son  of  such  first  son  for  life,  etc. ;  and  if 
no  issue  male  of  the  first  son,  then  to  the  second  son  of  A.  for  life, 
and  to  his  first  son,  etc.,  with  many  remainders  over  to  persons  for 
their  lives  successively.  Lord  Cowper  held  this  to  be  a  perpetuity ; 
but  that  the  conveyance  was  to  be  made  by  the  trustees  as  near  the 
intent  as  the  rules  of  law  would  permit ;  that  is,  by  making  all  the 
persons  in  being  tenants  for  life,  and  limiting  estates  tail  to  the 
unborn  sons.  This,  it  will  be  observed,  was  the  case  of  an  execu- 
tory trust,  in  the  execution  of  which  the  Court  of  Chancery  as- 
sumes considerable  latitude  of  construction,  in  order  to  assist  the 
intention;  but  there  are  instances  in  which  the  rule  has  been 
adopted  in  the  case  of  legal  devises.  The  doctrine  of  cy  pres,  how- 
ever, has  not  been  extended  to  limitations  in  a  deed. 

"By  construing  limitations  to  unborn  sons  (where  there  are 
words  to  authorize  it,  as  in  default  of  issue  male,  etc.)  to  be 
estates  in  tail  in  such  sons,  a  perpetuity  was  avoided ;  for  the  first 
tenant  in  tail  in  possession  might,  by  means  of  a  common  recovery, 
acquire  the  fee-simple  by  destroying  the  estate-tail,  and  all  re- 
mainders expectant  on  it. 

"Another  contrivance  was  resorted  to,  for  establishing  life 
estates  to  unborn  descendants  in  succession,  by  the  aid  of  powers 
of  revocation.  An  estate  was  devised  to  A.  B.  during  his  life, 
with  remainder  to  his  first  and  other  sons  successively  in  tail ;  but 
with  a  direction  to  trustees,  upon  the  birth  of  every  son,  tenant  in 
tail,  to  revoke  the  estate  tail  limited  to  the  son,  and  to  reduce  it  to 
a  tenancy  for  life,  with  remainder  to  his  first  and  other  sons  suc- 
cessively in  tail;  and  thus  by  creating  a  succession  of  estates  for 
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life,  by  way  of  substitution  for  the  original  estates  tail,  to  create  a 
direct  perpetuity.  This  contrivance,  however,  also  failed  of  effect. 
"Various  expedients  were  thus  from  time  to  time  resorted  to, 
in  order  to  perpetuate  the  possession  of  estates  in  families ;  but 
such  expedients  were  invariably  disappointed,  from  the  determina- 
tion of  the  Courts  to  defeat  all  contrivances  tending  to  effect  an 
object  which  they  considered  it  so  impolitic  to  allow  to  be  ef- 
fected." 

It  will  be  observed  that  in  the  opinion  of  the  Real  Property 
Commissioners,  the  reason  why  limitations  of  successive  life  estates 
to  unborn  descendants  were  held  to  be  bad  beyond  the  first  genera- 
tion, was  that  if  they  had  been  allowed  they  would  have  enabled 
land  owners  to  create  "perpetuities,"  or  perpetual  settlements  of 
land  in  the  nature  of  unbarrable  entails,  and  if  we  compare  this 
explanation  with  Mr.  Fearne's  explanation  of  the  rule  which  we 
now  call  the  Rule  in  Whitby  v.  Mitchell — namely  that  if  land  is 
limited  to  an  unborn  person  for  life,  with  remainder  to  his  chil- 
dren, this  last  remainder  is  absolutely  void,  because  it  "tends  to 
a  perpetuity"^^ — it  is  clear  that  the  case  referred  to  by  Mr.  Fearne 
is  merely  a  specific  example  of  the  general  rule,  stated  by  the  Real 
Property  Commissioners,  that  the  limitation  of  successive  life 
estates  in  land  to  unborn  descendants  tends  to  create  a  perpetuity, 
or  unbarrable  entail,  and  is  void,  except  as  to  the  first  generation. 

The  same  explanation  is  given  by  Lord  Northington  in  Duke 
of  Marlborough  v.  Godolphin.^^  In  that  case  John,  Duke  of  Marl- 
borough, attempted  by  means  of  a  power  of  revocation  given  to 
trustees  to  make  an  unborn  person  tenant  for  life,  with  remainder 
to  his  sons  in  tail.    The  Lord  Keeper  said : 

"It  is  agreed  that  the  Duke  of  Marlborough  could  not  have  done 
this  by  limitation  of  estate ;  because,  though  by  the  rules  of  law 
an  estate  may  be  limited  by  way  of  contingent  remainder  to  a 
person  not  in  esse  for  life,  or  as  an  inheritance,  yet  a  remainder  to 
the  issue  of  such  contingent  remainder  man  as  a  purchaser,  is  a 
limitation  unheard  of  in  law,  nor  ever  attempted,  so  far  as  I  have 
been  able  to  discover.^*     Why  the  law  disallowed  this  kind  of 

^'Supra. 

*'ni759)  I  Eden  404.  This  is  evidently  the  case  referred  to  by  the  Real 
Property  Commissioners,  supra.  In  reading  the  judgment  and  the  argu- 
ment of  counsel  in  this  case,  and  in  the  appeal  to  the  House  of  Lords 
(3  Br.  P.  C.  232)  the  student  must  beware  of  falling  into  the  error  of  sup- 
posing that  at  that  time  "perpetuity"  was  used  in  the  sense  of  "remote- 
ness." It  is  strange  that  Mr.  Gray  should  have  made  this  mistake.  Rule 
against  Perpetuities  §  196. 

"The  attempt  was  made  by  the  will  which  gave  rise  to  the  case  of 
Chapman  v.  Brown,  which  came  before  the  courts  six  years  later.  See 
infra. 
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limitations  I  will  not  take  upon  myself  to  say  *  *  *  So  far 
however,  is  plain  that  the  common  law  *  *  *  admitted  no 
perpetuities  by  way  of  entails  *  *  *  j  y^m  of  opinion,  and  do 
declare,  that  the  clause  of  revocation  and  re-settlement  in  the  will 
of  John,  Duke  of  Marlborough,  is  tending  to  a  perpetuity,  and  as 
repugnant  to  the  estate  limited,  is  void  and  of  none  effect." 

In  other  words,  Lord  Northington  considered  that  the  rule  for- 
bidding the  limitation  of  successive  estates  to  unborn  generations 
was  an  application  of  the  general  principle  of  the  common  law, 
which  "admitted  no  perpetuities  by  way  of  entails." 

Why,  the  student  will  ask,  was  the  true  origin  of  the  Rule  in 
Whitby  V.  Mitchell  forgotten,  so  that  even  such  learned  lawyers 
as  Mr.  Charles  Butler  and  Mr.  Joshua  Williams  were  ignorant  of 
it?  The  answer  is  that  the  old  Rule  against  Perpetuities — that  is 
to  say,  the  rule  forbidding  the  creation  of  unbarrable  entails — was 
so  firmly  established  by  the  middle  of  the  eighteenth  century 
that  landowners  and  conveyancers,  with  rare  exceptions,-^  gave  up 
all  hope  of  circumventing  it;  its  occupation  being  gone,  it  retired, 
so  to  speak,  into  private  life.  But  it  remained  an  all-important, 
although  silent  force,  in  the  law  governing  family  settlements  of 
land,  because,  as  Mr.  Fearne  tells  us,"®  it  forms  the  foundation  on 
which  the  main  structure  of  such  settlements  is  built.  Every  con- 
veyancer had  to  bear  it  in  mind  as  a  rule  which  made  it  useless 
to  attempt  to  tie  up  land  by  limiting  it  to  an  unborn  person  for 
life;  such  a  limitation  would  of  course  be  good  in  itself,  but  as 
it  could  not  be  followed  by  any  limitation  to  the  issue  of  the  un- 
born person,  it  would  be  quite  useless  for  the  purposes  of  a  strict 
settlement.  Hence  it  is  easy  to  see  how  the  old  Rule  against  Per- 
petuities ceased  to  be  stated  as  a  general  rule  forbidding  the 
creation  of  unbarrable  entails,  and  came  to  be  stated  in  the  form 
of  a  working  rule  for  conveyancers,  forbidding  the  limitation  of 
land  to  the  children  of  an  unborn  person,  as  purchasers,  in  suc- 
cession to  their  parent. 

A  curious  confirmation  of  the  truth  of  this  explanation  is  to 
be  found  in  Mr.  Fearne's  book.  In  the  first  edition  the  so-called 
doctrine  of  double  possibilities  is  referred  to  as  one  of  the  rules 
;j:overning  the  creation  of  contingent  remainders,  but  no  reference 
is  made  to  the  rule  forbidding  successive  limitations  to  unborn 

^^Somerville  v.  Lethbridge  (1795)  6  T.  R.  213;  and  Beard  v.  Westcott 
^1813)  5  Taunt.  393,  (1822)  5  B.  &  Al.  801,  seem  to  have  been  the  last 
of  the  attempts  made  to  create  unbarrable  entails. 

^In  the  passage  quoted  supra  at  length. 
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generations.  The  passage  above  quoted"  in  which  this  rule  (the 
Rule  in  Whitby  v.  Mitchell)  is  stated,  appears  for  the  first  time 
in  the  third  edition.  That  is  to  say,  in  the  first  two  editions  of  his 
book  Mr,  Fearne  overlooked  the  existence  of  a  rule  on  which,  as 
he  himself  tells  us,  the  modern  practice  of  settling  land  by  way 
of  strict  entail  is  founded.  It  is  impossible  to  imagine  more  con- 
clusive evidence  of  the  silent  operation  of  the  Rule. 

The  Rule,  in  its  original  or  in  its  truncated  form,  was  recog- 
nized without  question  for  about  a  century.  Thus  in  Duke  of  Marl- 
borough V.  Godolphin,^^  Lord  Northington  referred  to  it  as  a  well- 
established  rule  of  law.  Lord  Kenyon's  statement  of  the  Rule  in 
1759  "as  now  clearly  settled"  has  been  already  cited. ^®  Lord  EHen- 
borough^°  and  Lord  St.  Leonards^^  laid  it  down,  as  an  undisputed 
rule  of  law,  that  successive  life  estates  cannot  be  limited  to  suc- 
cessive unborn  classes  of  issue.  Mr.  Preston,®^  Mr.  Charles  But- 
ler,^^  and  Mr.  Burton^*  all  treated  the  Rule  as  established  beyond 
question. 

Mr.  W.  D.  Lewis  seems  to  have  been  the  first  writer  who  had 
the  courage  to  deny  the  existence  of  the  Rule  in  Whitby  v.  Mitchell 
as  a  rule  independent  of  the  modern  Rule  against  Remoteness. 
He  started  with  the  assumption  that  there  was  no  definite  Rule 
against  Perpetuities  in  English  law  until  the  Rule  against  Remote- 
ness was  invented;  and  when  after  "two  centuries  of  doubt  and 
argumentation,"  the  latter  Rule  was  finally  established  by  "judicial 
wisdom  (unaided  by  legislative  interposition),"  Mr.  Lewis  thought 
that  it  ought  "to  be  treated  as  embodying  a  grand  and  fundamental 
principle  of  our  jurisprudential  code,"^*  applying  to  all  future 
interests  in  property,  including  those  which,  by  the  rules  of  the 
common  law,  could  be  created  without  any  restriction  in  point  of 
time.  There  is  in  truth  no  foundation  for  this  assumption,  and  how- 
ever grateful  we  may  be  to  Mr.  Lewis  for  his  laborious  investiga- 

^  Supra. 

^(1759)    I  Eden  404.     Extracts  from  the  judgment  are  given  supra. 
"^Hay  V.  Earl  of  Coventry  (1789)  3  T.  R.  83,  86,  supra. 
^"Seaward  v.  Willock  (1804)   5  East  198,  205. 
"Cole  V.  Sewell  (1843)  4  Dr.  &  W.  i,  32. 
°^2  Abstracts  of  Title  114. 
^^Note  to  Fearne,  Contingent  Remainders  565. 
^^Compendium   (7th  ed.)   §  782. 
^^Mr.  Jarman's  treatment  of  the  question  is  referred  to  in  15  Law  Q. 
R.  80-81. 

"Lewis,  Perpetuities  162,  620. 


ft 
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tion  of  the  subject,  it  is  impossible  to  deny  that  his  conclusion  is 
based  on  a  failure  to  distinguish  between  "perpetuity"  and  "re- 
moteness." Whenever  he  found  in  an  old  case  or  text-book,  a 
reference  to  "perpetuity,"  he  assumed  that  this  meant  "remote- 
ness,"^^  and  as  "perpetuity"  was  seldom,  if  ever,  used  in  the  sense 
of  "remoteness"  before  the  end  of  the  eighteenth  century,  the  con- 
fusion which  this  mistake  produced  in  Mr.  Lewis'  mind  may  be 
easily  conceived.  This  mental  confusion  is  responsible  for  two 
of  Mr.  Lewis'  most  cherished  delusions,  namely,  that  legal  con- 
tingent remainders  are  subject  to  the  modern  Rule  against  Re- 
moteness, and  that  the  doctrine  of  cy-pres  is  an  exception  to  the 
same  Rule.'* 

Mr.  J.  C.  Gray's  views  on  the  Rule  in  Whitby  v.  Mitchell 
deserves  more  attention  than  those  of  Mr.  Lewis.  Mr.  Gray 
has  investigated  the  subject  for  himself,  and  no  one  can  deny 
the  thoroughness  of  his  researches  or  the  acuteness  of  his  rea- 
soning. Nevertheless  there  seems  to  be  good  ground  for  contend- 
ing that  the  conclusion  at  which  he  has  arrived  on  this  particular 
subject  is  erroneous. 

Mr.  Gray  has,  it  is  almost  needless  to  say,  fully  grasped  the 
distinction  between  "perpetuity"  and  "remoteness,"'^  and  he  laments 
with  good  reason  the  use  of  the  term  "Rule  against  Perpetuities" 
to  denote  what,  as  he  himself  suggests,  would  have  been  better 
called  the  Rule  against  Remoteness.  This  makes  it  all  the  more 
strange  that  he  should  have  failed  to  notice  that  in  the  seventeenth 
and  eighteenth  centuries  "perpetuity"  was  seldom  used  in  any 
other  sense  than  that  of  an  inalienable  interest  in  land,  especially 
a  limitation  or  trust  in  the  nature  of  an  unbarrable  entail,  and 
that  the  use  of  the  term  "Rule  against  Perpetuities"  to  denote  the 
Rule  against  Remoteness  is  quite  modern.     A  striking  example 

''See  Mr.  Lewis'  remarks  in  support  of  his  theory  that  contingent  re- 
mainders are  subject  to  the  modern  Rule  against  Remoteness,  (involving 
an  almost  incredible  misapprehension  of  Mr.  Feame's  views)  and  with 
reference  to  the  doctrine  of  cy-pres.  Perpetuities  412,  Suppl.  140.  See 
also  his  remarks  on  "the  vague,  general  and  undefined  notion  of  a  per- 
petuity" which,  according  to  him,  prevailed  before  the  introduction  of 
executory  limitations  made  it  necessary  to  formulate  the  modern  Rule 
against  Remoteness.  Perpetuities  130  et  seq.  Mr.  Lewis  was  obviously 
quite  unaware  that  "perpetuity"  had  a  definite  meaning  before  it  was  un- 
fortunately confused  with  "remoteness." 

"Space  does  not  permit  an  examination  of  Mr.  Lewis'  erroneous  notions 
on  these  two  points;  the  student  will  find  the  subject  discussed  in  15  Law 
Q.  R.  71;  25  id.  385;  18  Juridical  Review  143  et  seq.:  Jarman,  Wills  (6th 
ed.)  288.  368  and  preface;  Challis.  Real  Property  (3rd  ed.)  205  et  seq.,  472 
et  seq.     As  to  the  point  decided  in  Re  Frost  see  27  Law  Q.  R.  168  et  seq. 

"Supra. 
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of  this  oversight  on  the  part  of  Mr.  Gray  is  to  be  found  in  his 
explanation  of  the  decision  in  Humberston  v.   Humberston:^^ 

"Lord  Cowper,  C,  said  that  an  attempt  to  make  a  perpetuity 
for  successive  lives  was  vain;  that  is,  he  based  his  objection  on  the 
remoteness  of  the  limitations."*^ 

This  (speaking  with  all  respect)  is  inaccurate.  No  question  of 
remoteness  arose ;  the  testator  attempted  to  create  a  "perpetuity," 
or  unbarrable  entail,  by  limiting  successive  estates  for  life  to  un- 
born generations;  and  the  Court  carried  his  intention  into  effect 
as  far  as  was  possible  by  giving  estates  tail  to  the  first  unborn 
sons.*^  It  was  impossible  to  carry  out  his  intention  further,  be- 
cause, as  Mr.  Fearne  explains,  land  cannot  be  limited  to  unborn 
generations  in  succession,  as  purchasers.*^ 

If  we  treat  the  doctrine  of  cy-pres  as  what  it  really  is,  namely 
an  indulgence  granted  to  a  testator  who  attempts  to  create  a 
"perpetuity,"  or  unbarrable  entail,  it  is  an  intelligible  doctrine. 
This  is  the  view  taken  by  Mr.  Fearne,  the  Real  Property  Commis- 
sioners, and  Mr.  Joshua  Williams.**  The  contrary  view  (which 
is  held  by  Mr.  Lewis  and  Mr.  Gray)  seems  to  be  chiefly  based 
on  the  use  of  the  word  "perpetuity"  in  Humberston  v.  Humber- 
ston*^ but  the  notion  that  the  court  used  that  word  in  the  sense  of 
"remoteness"  is  contrary  to  all  the  authorities.*^  No  doctrine  of 
cy-pres  has  ever  been  engrafted  on  the  modern  Rule  against  Re- 
moteness, and  to  treat  the  doctrine  as  an  exception  to  that  Rule  is 
to  convert  it  into  an  unintelligible  anomaly. 

Mr.  Gray  remarks : 

"No  suggestion  of  the  rule  that  you  cannot  limit  life  estates  in 
remainder  to  successive  generations  makes  its  appearance  until  the 
eighteenth  century,  long  after  the  Rule  against  Perpetuities  was 
firmly  established."*'^ 

*°(i7i6)  I  P.  Wms.  332. 

"Gray,  Rule  against  Perpetuities  §  193. 

"See  also  Mr.  Gray's  comments  on  Duke  of  Marlborough  v.  Godolphin, 
Rule  against  Perpetuities  §§  195,  196,  where  "perpetuity"  is  used  in  the 
old-fashioned  sense,  and  not  in  the  sense  of  remoteness. 

*'In  the  passage  quoted  supra  at  length. 

"Real  Property   (3rd  ed.)  228. 

"(1716)    I   P.  Wms.  332. 

**See  the  definition  of  "perpetuity"  in  the  Termes  de  la  Ley  and  Jacobs' 
Law  Dictionary  quoted  supra.  Humbertson  v.  Humbertson  was  decided 
in  1716,  the  Termes  de  la  Ley  was  published  in  1721. 

*'Rule  against  Perpetuities  §  191.  By  "Rule  against  Perpetuities"  Mr. 
Gray  means  of  course  the  modern  Rule  against  Remoteness,  a  term  which 
he  accepts  with  reluctance. 
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This  statement  is  not  historically  accurate.  The  rule  forbidding 
the  limitation  of  successive  life  estates  to  unborn  generations  was 
firmly  established  before  1600,  for  in  Chudleigh's  Case,  Popham, 
C.  J.,  referred  to  a  limitation  of  this  kind  as  an  example  of  "uses 
invented  and  limited  in  a  new  manner  not  agreeable  to  the  ancient 
common  laws  of  the  land,"  and  therefore  void ;  "such  uses,"  he  said, 

"are  utterly  extirpated  and  extinguished  by  this  act  [the  Statute 
of  Uses]  ;  for  it  appears  by  the  express  letter  of  the  act,  that  it 
was  the  intent  of  the  Parliament  to  extirpate  and  extinguish  them, 
and  to  restore  the  ancient  common  law  of  the  land ;  and  therefore 
if  a  feoffment  be  made  to  the  use  of  A  for  life,  and  after  to  the 
use  of  every  person  who  should  be  his  heir,  one  after  another,  for 
the  term  of  the  Hfe  of  every  such  heir  only;  in  this  case,  if  this 
limitation  should  be  good,  the  inheritance  would  be  in  nobody ;  but 
this  limitation  is  merely  void,  for  the  limitation  of  a  use  to  have 
a  perpetual  freehold  is  not  agreeable  with  the  rule  of  law  in  estates 
in  possession."** 

"Perpetual  freehold"  has  a  strange  sound  to  modem  ears,  but 
when  we  recall  that  "freehold"  is  often  used  in  the  old  books  in 
the  special  sense  of  an  estate  for  life,*®  its  meaning  becomes  clear, 
for  a  "perpetual  freehold''  is  a  succession  of  estates  for  life  lim- 
ited to  the  heirs  or  descendants  of  a  person  in  perpetuity.  As 
Popham  himself  said,  in  a  later  part  of  his  judgment  in  Chudleigh's 
Case :'" 

"If  the  said  case  before  put  of  a  perpetual  freehold  should 
be  maintained,  that  no  heir  shall  have  but  an  estate  for  life,  and 
that  the  inheritance  shall  be  in  nobody,  what  escheat,  or  ward,  or 
heriot  or  other  profit,  will  accrue  to  the  King  or  other  lords?" 

So  Chief  Baron  Gilbert:  "It  is  against  the  rules  of  common 
law  that  a  perpetual  freehold  for  life  only  should  descend,  because 
it  creates  a  perpetuity."^^ 

The  accuracy  of  Popbam's  statement  of  the  law  is  confirmed 
by  Sheppard's  Touchstone,  where  the  rule  is  thus  stated : 

"Uses  that  are  against  the  rules  of  the  common  law  shall  not 
be  executed  by  this  statute;  [the  Statute  of  Uses]  and  therefore 
if  a  feoffment  be  made  to  the  use  of  A  for  life,  and  after  to  the 

**i  Co.  Rep.  120,  138a. 

**LJtt.  §§  57,  285,  302.  "An  estate  which,  if  vested  in  possession,  would 
give  the  right  to  the  immediate  freehold,  but  which  imports  no  inheritance, 
is  styled  an  estate  of  mere  freehold."  Challis.  Real  Property  (3rd  ed.) 
99.  Hence  the  expression  (which  by  the  way  is  inaccurate)  "descendible 
freehold,"  as  applied  to  an  estate  limited  to  A  and  his  heirs  during  the 
life  of  B.  Challis,  Real  Property  358n. 

"^i  Co.  Rep.  139a. 

"Gilbert,  Uses  77. 


212  COLUMBIA  LAW  REVIEW. 

use  of  every  person  that  shall  be  his  heir  one  after  another  for 
term  of  his  life  *  *  *  these  uses  shall  not  be  executed,  be- 
cause these  limitations  are  wholly  void."°^ 

Attention  was  called  to  these  passages  in  an  article  by  the  pres- 
ent writer,"  written  partly  in  order  to  defend  the  decision  in 
Whitby  V.  Mitchell  against  the  criticisms  of  Mr.  Vaizey  and  Mr. 
T.  Cyprian  Williams,  and  partly  to  controvert  the  erroneous  notion 
that  legal  contingent  remainders  are  subject  to  the  modern  Rule 
against  Remoteness.  In  the  second  edition  of  his  work  Mr.  Gray 
devotes  some  sections  to  the  passages  above  cited  from  Chudleigh's 
Case,  and  remarks  :^* 

"To  make  Popham's  dictum  any  authority  for  the  proposition 
that  you  cannot  have  an  estate  in  remainder  after  a  life  estate 
to  an  unborn  person,^^  we  have  to  suppose  that  he  meant  to  say 
that  the  life  estate  to  A  was  good ;  that  the  life  estate  to  A's  heir 
was  good;  and  that  the  other  estates  were  void;  it  is  submitted 
that  it  is  impossible  to  extract  such  a  meaning  from  the  passage." 

It  is  quite  true  that  the  rule  as  stated  by  Popham  is  not  in 
terms  identical  with  the  Rule  in  Whitby  v.  Mitchell,  but  the  student 
must  remember  that  the  passages  above  quoted  from  Popham's 
judgment  form  part  of  a  discussion  on  the  operation  of  the  Statute 
of  Uses,  and  merely  lay  down  the  general  principle  that  uses  which 
are  contrary  to  the  rules  of  the  common  law  are  not  executed  by 
the  Statute.  When  the  specific  question  arose — What  is  the  oper- 
ation of  a  series  of  limitations  of  life  estates  to  A  and  his  heirs? — 
the  answer  was  at  first  supposed  to  be  that  all  the  limitations 
to  the  heirs  were  bad.°*^  But  later  when  the  law  with  regard  to 
the  limitations  of  estates  to  unborn  persons  was  more  clearly  settled, 
it  was  held  that  the  limitation  to  the  first  unborn  heir  was  good.'^ 

With  regard  to  the  passage  in  Sheppard's  Touchstone  above 
cited,  Mr.  Gray  remarks :  "This  is  evidently  taken  from  Popham's 

'^Sheppard's  Touchstone  506.  In  his  edition  of  the  Touchstone,  Mr. 
Preston  adds :  "being  a  perpetuity"  showing  that  in  his  opinion,  Popham's 
explanation  of  the  Rule  (see  supra)  was  correct. 

"15  Law  Q.  R.  71. 

'*Rule  against  Perpetuities  §  298f  et  seq. 

"This  is  not  the  proposition  in  support  of  which  Popham  was  cited 
by  the  present  writer;  the  proposition  is  that  you  cannot  give  life  estates 
to  unborn  generations  in  succession;  in  other  words  you  cannot  give  life 
estates  to  the  unborn  descendants  of  a  living  person,  as  purchasers  in  suc- 
cession, beyond  the  iirst  generation. 

'"Gilbert,  Uses  77. 

"See  the  law  as  stated  by  the  Real  Property  Commissioners,  supra,  and 
Humberston  v.  Humberston,  supra. 
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dictum,  and  the  same  remark  is  applicable  to  it  as  to  that  dictum.'' 
If  by  this  Mr.  Gray  means  to  suggest  that  the  Touchstone  has  no 
independent  authority,  the  present  writer  respectfully  dissents ;  the 
Touchstone  is  a  work  of  high  authority,  standing  almost  in  the 
same  rank  with  Lord  Coke's  Commentary  on  Littleton;  and  in  this 
particular  case  the  author's  statement  of  the  law  is  approved  by 
Mr.  Preston,  who  gives  as  the  reason  for  the  invalidity  of  a  limita- 
tion of  successive  hfe  estates  to  the  heirs  of  a  person  that  it  is 
a  "perpetuity." 

By  way  of  additional  explanation  two  passages  from  Gilbert 
on  Uses,  published  in  1734,  may  be  cited:" 

''If  a  man  makes  a  feoffment  in  fee  to  the  use  of  A  his  son  for 
life,  and  afterwards  to  the  use  of  every  person  that  shall  be  his 
heirs  [sic],  for  life  only,  'tis  not  good  to  the  heir;  for  it  is  against 
the  rules  of  common  law  that  a  perpetual  freehold  for  life  only 
should  descend,  because  it  creates  a  perpetuity." 

This  must  be  read  by  the  light  of  the  Chief  Baron's  own  defini- 
tion of  a  perpetuity,  which  is  as  follows  :'• 

"A  perpetuity  is  the  settlement  of  an  interest  descendable  from  heir 
to  heir,  so  that  it  shall  not  be  in  the  power  of  him  in  whom  it 
is  vested  to  dispose  of  it,  or  turn  it  out  of  the  channel." 

These  authorities  clearly  establish  the  accuracy  of  the  Real 
Property  Commissioners'  statement  that  the  attempts  which  were 
made  to  create  "perpetuities,"  or  perpetual  settlements  of  land,  by 
limiting  successive  life  estates  to  unborn  descendants,  were  held 
to  be  void  before  the  modern  Rule  against  Remoteness  was  estab- 
lished.^"  Both  in  Chiidleigh's  Case  and  in  the  Touchstone  the 
doctrine  that  successive  life  estates  cannot  be  limited  by  way  of 
use  to  the  heirs  of  a  person  is  stated  in  language  which  shows  that 
it  was  then  well  established.  Now  Chiidleigh's  Case  was  decided 
between  1589  and  1595,  and  the  Touchstone  was  written  between 

"^Gilbert,  Uses  77. 

'^Ibid.  119. 

"^After  tracing  the  history  of  these  attempts  in  the  passages  above  cited 
the  Commissioners  continue  as  follows :  "The  ingenuity,  however,  of  later 
times  at  length  invented  a  system  which  enabled  the  possessors  of  property 
to  tie  it  up  for  a  more  considerable  period  than  the  law  had  hitherto  al- 
lowed ;  and  this  was  accomplished  by  constructing  out  of  the  Statutes  of 
Uses  and  Wills  in  connection  with  the  doctrine  of  trusts,  that  species  of 
estates  already  alluded  to,  called  (according  to  the  mode  of  their  creation) 
Springing  or  Shifting  Uses,  Executory  Devises,  or  Executory  Trusts.  It 
is  with  reference  to  these  estates  that  the  modern  doctrine,  limiting  the 
extent  of  perpetuities,  has  arisen ;  and  it  is  owing  to  this  circumstance  that 
it  has  been  so  little  discussed  with  reference  to  estates  and  interests  arising 
by  other  means." 
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1600  and  1620,  and  the  Rule  against  Remoteness  was  not  estab- 
lished, in  even  the  vaguest  and  most  indefinite  shape,  until  the 
decision  in  the  Duke  of  Norfolk's  Case,  in  1681.^^  It  is  therefore 
difficult  to  understand  Mr.  Gray's  contention  that 

"no  suggestion  of  the  rule  that  you  cannot  limit  life  estates  in 
remainder  to  successive  generations  makes  its  appearance  until  the 
eighteenth  century,  long  after  the  Rule  against  Perpetuities  [that 
is,  the  modern  Rule  against  Remoteness]  was  firmly  established. "*- 

It  is  equally  difficult  to  understand  Mr.  Gray's  refusal  to  admit 
that  the  period  allowed  by  the  modern  Rule  against  Remoteness 
is  borrowed  from  the  old  rule  forbidding  the  limitation  of  life 
estates  to  successive  generations.  As  Mr.  Fearne  points  out*^ 
the  practical  effect  of  the  old  Rule  is  seen  in  the  structure  of  an 
ordinary  family  settlement,  by  which  land  is  limited  to  A  for  life 
with  remainder  to  his  eldest  unborn  son  in  tail;  this  is  the  most 
effectual  method  of  tying  up  land  which  the  old  rule  permits ; 
and  the  result  is  that  the  land  is  made  absolutely  inalienable  during 
A's  lifetime  and  the  infancy  of  his  eldest  son;  in  other  words, 
during  a  life  in  being  and  twenty-one  years  afterwards.  It  is 
dear  that  it  was  by  analogy  to  this  period  that  the  modern  Rule 
against  Remoteness  was  framed.  This  conclusion  is  supported  by 
the  authorities  cited  by  Mr.  Gray  himself.^* 

In  support  of  his  contention  that  the  rule  forbidding  the  limita- 
tion of  life  estates  to  unborn  generations  in  succession  is  of  com- 
paratively modern  origin,  Mr,  Gray  places  much  reliance  on  the 
case  of  Manning  v.  Andrezves.'^^  To  understand  this  case  it  is  neces- 
sary to  go  back  to  an  obscure  period — the  period  before  the  Statute 
of  Uses.  It  will  be  remembered  that  in  stating  the  general  principle 
that  uses  which  are  against  the  rules  of  the  common  law  are  not 
executed  by  the  Statute  of  Uses,  Popham,  C.  J.,  said  that  one  of  the 
objects  of  the  statute  was  "utterly  to  extirpate  and  extinguish"  uses 
of  this  nature,  being  "uses  invented  and  limited  in  a  new  manner 
not  agreeable  to  the  ancient  common  laws  of  the  land,"  and  "that  the 

"3  Ch.  Cas.  I. 

""Rule  against  Perpetuities  §  191. 

"Rule  against  Perpetuities  §  195  et  seq.  Mr.  Gray's  interpretation  of 
these  authorities  is  based  on  the  assumption  that  in  the  eighteenth  century 
"perpetuity"  had  entirely  lost  its  original  sense  and  had  acquired  the  sense 
of  '"remoteness."  If  the  student  carefully  examines  Mr.  Fearne's  treatment 
of  the  subject,  he  will  find  that  there  is  no  foundation  for  this  assumption. 

*^(i576)   I  Leon.  256. 
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intention  of  the  legislation  was  to  restore  the  ancient  common  law 
of  the  land."*^  This  implies  that  before  the  Statute  "the  ancient 
common  law  of  the  land''  had  been  circumvented  by  uses  in  favour 
of  successive  unborn  generations  which  were  recognized  and  given 
effect  to  by  the  Court  of  Chancery.  The  question  is,  however,  put 
beyond  doubt  by  the  case  of  Manning  v.  Andrezves,^'  usually  cited 
on  the  question  of  the  effect  produced  by  the  Statute  of  Uses  on 
the  estate  of  feoffees  to  uses.®^  Land  was  in  1509  conveyed  by 
feoffment  to  the  uses  of  R.  H.'s  will ;  he  devised  it  to  various  per- 
sons, including  his  son  W.,  for  life,  and  then  to  the  next  heir  of 
the  body  of  \V.  and  J.  his  wife  for  life,  and  after  his  decease  to 
the  use  of  the  next  heir  of  the  same  heir,  and  for  default  of  such 
issue  to  the  use  of  the  heirs  of  the  body  of  W.  and  J.  for  the  life 
or  lives  of  every  such  heir  or  heirs,  with  limitations  over:  W. 
and  J.  had  a  son  T.  and  he  had  issue  F.  and  P.  After  the  death  of 
W.  and  the  passing  of  the  Statute  of  Uses,  F.  levied  a  fine.  It 
was  assumed  by  the  judges  that  the  uses  were  good,  and  that  they 
were  executed  by  the  Statute.  According  to  Wray,  C.  J.,  T.  and 
F.  took  successive  estates  for  life,  but  P.  did  not  take  an  estate 
for  life  by  purchase,  because  the  land  was  not  devised  to  him 
by  special  words.  "Estates  for  life"  said  the  C.  J.  "cannot  be 
limited  by  generall  words  from  heir  to  heir,  but  by  special!  words 
they  may."  It  is  clear  from  this  that  there  was  no  rule  in  Chan- 
cery, forbidding  the  limitation  of  successive  life  estates  to  un- 
born generations;  and  it  is  also  clear  that  in  1576  the  courts  had 
not  yet  formulated  the  principle  referred  to  by  Popham,  C.  J.,  and 
the  author  of  the  Touchstone,  that  uses  which  are  against  the 
rules  of  the  common  law  are  not  executed  by  the  Statute  of  Uses."* 
Mr.  Gray  treats  Manning  v.  Andreives  as  proving  that  there 
was  at  common  law  no  rule  forbidding  the  limitation  of  land  in 
remainder  to  the  children  of  an  unborn  child  after  an  estate  for 
life  given  to  that  unborn  child.     It  may  safely  be  said  that  there 

"Chudleigh's  Case   (1589)   i  Co.  Rep.   120,  13811,  supra. 

'^(1576)  I  Leon.  256.  The  case  is  also  interesting  on  account  of  the 
effect  given  by  Jeffrey,  J.,  to  the  limitations  for  life  to  the  successive  heirs 
of  the  body  of  W :  "Here  is  in  effect  an  estate  tayle,  for  the  estates  limited 
are  directed  to  goe  in  course  of  an  estate  tail  *  *  *  and  the  speciall 
words  shall  not  make  another  estate  to  passe  but  that  which  the  law  wills." 
This  is  much  the  same  as  the  doctrine  of  cy-pres. 

"Feame,  Contingent  Remainders    (loth  ed.)    300. 

""This  case  is  very  important.  It  appears  clearly  that  the  doctrine  of 
scintilla  juris  was  not  then  received  as  law ;  and,  indeed,  that  no  fixed  or 
settled  notions  were  formed  respecting  the  operation  of  the  statute  on 
contingent  uses;"  Sugden,  Powers  (6th  ed.)    17. 
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was  no  express  rule  to  that  effect,  but  there  is  nothing  to  show 
that  such  a  remainder  would  have  been  allowed  by  the  common 
law  judges.     After  some  hesitation,  the  present  writer  has  come 
to  the  conclusion  that  the  common  law  did  not  allow  "double  con- 
tingent remainders,"  and  that  the  decision  in  Re  Frosf^  may  be 
supported  on  this  ground,  although  not  on  the  grounds  given  in 
the  judgment,  which  teems  with  error.^^    It  is  also  to  be  remem- 
bered that  at  common  law  contingent  remainders  were  destructible, 
and  that  every  contingent  remainder  failed  unless  it  vested  at  or 
before  the  determination  of  the  particular  estate.     So  that  even  if 
such  a  remainder  as  that  imagined  by  Mr.  Gray  had  been  valid 
in  its  creation,  its  continued  duration  would  have  been  highly  prob- 
lematical.    As  a  matter  of  fact,  so  far  as  the  present  writer  is 
aware,  no  conveyancer  before  Chapman  v.  Brown,'^^  had  the  courage 
to  limit  a  legal  contingent  remainder  of  this  nature."^^     It  was  not 
until  after  the  Statute  of  Uses,  and  the  introduction  of  executory 
devises  and  bequests,  and  trusts,  that  attempts  were  made  to  create 
unbarrable  entails  by  executory  limitations  to  unborn  generations 
in  succession,  with  the  result  that  these  limitations  were  declared 
void,  as  perpetuities  or  unbarrable  entails.'^* 

Another  reason  given  by  Mr,  Gray  for  denying  the  existence 
of  the  rule  prohibiting  the  limitation  of  life  estates  to  successive 
generations  is  that  it  can  only  be  explained  as  a  survival  or  de- 
scendant of  the  old  notion  that  you  cannot  have  a  possibility  on  a 
possibility;  the  rule  is,  he  says,  "a.  non-existent  rule  based  on  an 
exploded  theory."^'' 

Mr.  Gray  is  quite  justified  in  reprobating  the  doctrine  of  double 
possibilities  as  laid  down  by  Popham  and  Lord  Coke,  for  it  never 
had  any  real  existence;  it  perished  almost  as  soon  as  it  drew 
breath.''^  But  although  a  contingent  remainder  following  a  vested 
estate  cannot  be  invalid  merely  for  the  reason  that  the  contingency 
on  which  it  depends  involves  two  or  more  possibilities,  yet  there  is, 
as  has  been  already  pointed  out,  good  ground  for  believing  that  the 
common  law  judges  would  have  refused  to  allow  the  limitations  of 

'"(1889)  43  Ch.  D.  246. 

"See  Jarman,  Wills  (6th  ed.  by  the  present  writer)  372;  Challis,  Real 
Property  (3rd  ed.  by  the  writer)  20on. ;  27  Law  Q.  R.  168. 

"(1765)  3  Burr.  1626,  3  Br.  P.  C.  269. 

"See  Gray,  Rule  against  Perpetuities  §  I4id.  Lord  Northington  in  1759 
had  never  heard  of  such  a  limitation,  see  supra. 

"See  supra. 

"Rule  against  Perpetuities  §§  287,  290. 

"The  history  of  the  doctrine  is  given  in  an  article  by  the  present  writer 
in  25  Law  Q.  R.  385,  393;  27  Law  Q.  R.  168  et  seq. 
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two  or  more  successive  contingent  remainders.  This  is  what  the 
conveyancers  and  judges  who  were  concerned  in  the  case  of  Chap- 
man V.  Brown  meant  by  saying  that  a  Hmitation  of  this  nature 
is  void  on  the  ground  that  it  is  a  "contingent  remainder  on  a 
contingent  remainder"  or  "a  contingency  on  a  contingency"  or  "a 
possibility  on  a  possibility.""  It  follows  that  a  legal  remainder 
to  the  children  of  an  unborn  person,  following  a  life  estate  given 
to  that  unborn  person,  is  void  on  two  separate  grounds;  first, 
because  it  tends  to  a  "perpetuity"  or  unbarrable  entail,  and 
secondly,  because  it  is  a  contingent  remainder  on  a  contingent  re- 
mainder. But  the  two  rules  are  not  identical  or  co-terminous. 
The  ultimate  limitation  in  Re  Frost,''^  for  example,  was  not  bad 
by  reason  of  its  tending  to  a  "perpetuity"  or  unbarrable  entail,  for 
the  objects  of  it  were  not  necessarily  the  issue  of  the  person  to 
whom  the  preceding  contingent  remainder  was  limited;  if  it  was 
bad  at  all,  it  was  bad  because  it  was  a  contingent  remainder  on  a 
contingent  remainder.  On  the  other  hand  a  limitation  or  trust 
may  be  bad  by  reason  of  its  tending  to  a  "perpetuity,"  or  un- 
barrable entail,  although  it  does  not  fall  within  the  rule  prohibit- 
ing successive  contingent  remainders.  Thus  the  limitations  which 
were  held  void  in  Humberston  v.  Humberston,''^  Somerville  v. 
Lethbridge^°  and  Beard  v.  Westcott^^  were  not  contingent  re- 
mainders ;  they  failed  because  in  each  case  there  was  an  attempt  to 
create  a  "perpetuity,"  or  unbarrable  entail.*^ 

Mr.  Charles  Butler  seems  to  be  responsible  for  the  confusion 
between  Popham's  doctrine  of  double  possibilities,^^  and  the  rule 
against  double  contingent  remainders.  The  present  writer  has 
been  unable  to  discover  any  earlier  trace  of  this  confusion.  No 
suggestion  of  it  is  to  be  found  in  Lord  Northington's  judgment  in 
Duke  of  Marlborough  v.  Godolphin^^  or  in  Lord  Kenyon's  judg- 
ment in  Long  v.  Bla^kall,^'^  or  in  Mr.  Fearne's  work. 

"All  these  expressions  were  used  to  describe  the  limitation  in  question 
in  that  case;  see  25  Law  Q.  R.  394,  395;  27  Law  Q.  R.  169. 

"(1889)  43  Ch.  D.  246. 

"(1716)  I  P.  Wms.  332. 

-(1795)  6  T.  R.  213. 

"(1822)  5  B.  &  Al.  801. 

**The  trusts  in  Humberston  v.  Humberston  were  saved  from  total  failure 
by  the  doctrine  of  cy-pres;  see  supra. 

"It  is  convenient  to  call  it  Popham's  doctrine  because  he  seems  to  have 
suggested  it,  but  so  far  as  contingent  remainders  are  concerned,  the  doc- 
trine was  first  clearly  laid  down  in  Cholmley's  Case  (iS97)  2  Co.  Rep.  51b; 
see  25  Law  Q.  R.  394. 

"(1759)   I  Eden  404. 

"(1797)  7  T.  R.  100. 
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If  the  rule  forbidding  the  limitation  of  life  estates  to  suc- 
cessive generations  were  really  derived  from  Popham's  doctrine 
of  double  possibilities,  it  would  not  necessarily  apply  to  equitable 
or  executory  limitations,  for  Popham's  doctrine,  so  long  as  it  ex- 
isted, was  purely  a  common  law  doctrine,  and  there  is  no  trace  of 
its  ever  having  been  considered  as  applying  to  anything  but  legal 
contingent  remainders.  But  the  rule  forbidding  the  limitation  of 
life  estates  to  successive  generations  applies  to  all  estates  and 
interests  in  land,  whether  legal  or  equitable,  and  whether  created 
by  way  of  contingent  remainder  or  by  executory  limitation  or  by 
trust.  As  Sir  Francis  North,  Lord  Keeper,  said  in  Duke  of  Nor- 
folk v.  Hozvard:^^ 

"A  perpetuity  is  a  thing  odious  in  law,  and  destructive  to  the  com- 
monwealth ;  it  would  put  a  stop  to  commerce,  and  prevent  the  cir- 
culation of  the  riches  of  the  kingdom ;  and  therefore  is  not  to  be 
countenanced  in  equity.  If  in  equity  you  should  come  nearer  to 
a  perpetuity  than  the  rules  of  the  common  law  would  admit,  all 
men,  being  desirous  to  continue  their  estates  in  their  families, 
would  settle  their  estates  by  way  of  trust ;  which  might  indeed 
make  well  for  the  jurisdiction  of  the  Court,  but  would  be  destruc- 
tive to  the  commonwealth."*^ 

So  Lord  Northington,  in  Duke  of  Marlborough  v.  Godolphin.^^ 

"This  Court  [Chancery]  has  no  discretion  to  say  how  far  per- 
petuities are  to  extend,  and  where  they  are  to  stop;  the  duty  of 
this  court  is  to  give  trusts  the  same  extent  as  legal  limitations,  and 
to  make  the  system  of  law  and  equity  uniform." 

Fortunately  the  question  is  set  at  rest  so  far  as  English  law  is 
concerned  by  the  decision  of  the  Court  of  Appeal  in  Re  Nash.^^ 
In  that  case  the  limitations  were  equitable,  and  the  question  arose 
whether  the  Rule  in  Whitby  v.  Mitchell  applied  to  them.  It  was 
argued  that  the  so-called  doctrine  of  double  possibilities  was  purely 
a  common  law  rule  and  therefore  did  not  apply  to  equitable  Hmi- 
tations,  but  the  Court  of  Appeal  rejected  the  notion  that  the  Rule 
in  Whitby  v.  Mitchell  depends  on  the  doctrine  of  double  possi- 
bilities : 

"We  are  of  opinion  that  the  rule  against  limiting  land  to  an  un- 
born child  for  life  with  remainder  to  his  unborn  child  applies  to 

"(16S3)   I  Vern.   163. 

"With  this  should  be  compared  the  definition  of  a  perpetuity  given  by 
Lord  Nottingham  in  the  same  case,  3  Ch.  Cas.  31,  cited  in  an  early  part  of 
this  article. 

*°(i759)  I  Eden  404,  418.  It  was  in  this  case  that  Lord  Northington 
stated  the  rule  prohibiting  the  limitation  of  successive  estates  to  unborn 
generations  and  explained  that  the  rule  took  its  origin  in  the  doctrine 
forbidding  the  creation  of  perpetuities,  or  unbar^able  entails. 

^lipio]  I  Ch.  I. 
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equitable  as  well  as  to  legal  estates.  We  think  that  the  rule  should 
be  so  expressed,  and  that  the  phase  'possibility  upon  a  possibility' 
should  not  be  used.  It  was  due  to  Lord  Coke's  love  of  scholastic 
logic;  it  never  was  a  general  rule  *  *  *  although  it  was,  no 
doubt,  given  by  Lord  Coke  as  a  reason  for  the  real  and  intelligible 
rule  that  estates  cannot  be  limited  to  an  unborn  child  for  life  with 
remainder  to  his  unborn  child.  But  the  rule  is  well-established, 
whatever  its  reason  may  have  been,  and  the  fact  that  Lord  Coke 
gave  a  reason  for  it  three  centuries  ago  which  now  seems  fantastic 
or  unintelligible  to  us  cannot  affect  the  validity  of  the  rule  itself."®" 

It  is  satisfactory  to  think  that  the  Rule  in  Whitby  v.  Mitchell  is 
now  relieved  from  the  stigma  of  being  descended  from  the  doc- 
trine of  double  possibilities,  and  that  we  are  free  to  adopt  the  ex- 
planation of  its  origin  given  by  Mr.  Fearne  and  the  Real  Property 
Commissioners. 

Charles  Sweet. 
London. 

""This  is  not  quite  fair  to  Lord  Coke.  The  doctrine  that  an  estate  can- 
not depend  on  a  double  possibility  is  no  doubt  discussed  in  Coke's  Reports, 
and  laid  down  as  a  rule  of  law  in  his  Institutes  (Coke,  Litt  25b,  37811.) 
but  there  is  nothing  to  show  that  he  invented  it,  or  that  he  gave  it  as  a 
reason  for  the  rule  forbidding  the  limitation  of  remainders  to  unborn 
generations  in  succession.  That  blunder  seems  to  have  been  made  by 
^I^.   Charles  Butler,  see  supra. 
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Part  II. 

In  this  article  we  propose  to  discuss  the  aspect  of  a  combina- 
tion as  a  restraint  on  trade.  The  law  on  this  subject  is  of  great 
difficulty,  and  it  will  not  be  possible^  within  the  limits  of  this 
article  to  do  more  than  glance  at  some  of  the  principal  distinc- 
tions. Statutes  regulating  combinations  have  been  passed  by 
Congress  and  many  of  the  state  legislatures.  It  is  our  purpose 
to  discuss  the  subject  only  at  common  law,  and  cases  arising 
under  these  statutes  will  not  be  referred  to  except  incidentally. 
In  a  previous  article,  we  analyzed  restraints  on  trade,^  and 
pointed  out  that  restraints  imposed  by  one  individual  on  an- 
other were,  generally  speaking,  valid,  even  though  an  individual 
thereby  achieved  a  monopoly.  We  carefully  excluded  from  that 
discussion  all  cases  of  a  combination  and  endeavored  to  confine 
our  attention  to  individual  restraints.  It  is  now  in  order  to  state 
the  reason  for  drawing  this  distinction,  which  is  the  distinction 
between  individual  action  and  associated  action.^ 

As  pointed  out  by  Mr.  Dicey,*  the  right  of  association  may  be 

*As  was  well  said  by  Putnam,  J.,  in  Oliver  v.  Gilmore  (1892)  52 
Fed.  562,  566,  "The  investigation  of  this  branch  of  the  law  in  the  United 
States  launches  us  into  a  boundless  sea  of  trouble." 

*i2  Columbia  Law  Review  97. 

*For  the  convenience  of  the  learned  reader,  we  append  in  tabular  form 
the  cases  mentioned  in  the  table  in  note  21,  p.  105,  supra,  which  we  have 
postponed  to  this  part  of  the  discussion: 

I.  Monopoly  arising  from  the  volition  of  the  monopolist  by  association 

Combination  of  all  competitors 
Combination  of  some  of  the  competitors  who  will  then  bring  about 
a  monopoly  by 

Successful  competition 
Fair 
Unfair 
Taking  covenants  not  to  trade 

A.  From  competitors 

B,  Incidental  to  purchase  of  a  business 

II.  Covenants  in  restraint  of  trade,  which  may  be 

(i)  Taken  by  a  combination 

A.  From  competitors 

B.  Incidental  to  sale  of  a  business. 
(2)  Incidental  to  a  contract  as  to 

Formation  of  a  combination 

(a)  Between  some  or  all  of  the  sellers 

(b)  Between  some  or  all  of  the  buyers 

(c)  Between  buyers  and  sellers,  some  or  all. 

*I7  Harv.  L.  Rev.  512,  513  (1904). 
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regarded  merely  as  an  extension  of  each  individual's  freedom, 
or  it  may  be  looked  on  as  a  right  of  a  very  peculiar  character, 
the  exercise  whereof  leads  to  results  which  may  conceivably  be 
injurious  both  to  individuals  and  to  the  public.  He  also  says' 
the  problem  we  have  to  discuss  is  really  a  theoretically  insolvable 
problem,  because  the  logical  extension  of  the  right  of  either  party 
necessarily  limits  the  like  logical  extension  of  the  right  of  the 
other  party.® 

The  law  of  restraints  on  trade  is  the  chief  battlefield  of  these 
conflicting  views,  and  by  segregating  the  discussion  as  to  combina- 
tion, we  have  reduced  the  danger  zone  to  its  smallest  compass 
and  set  apart  the  neutral  territory  of  individual  action  from  which 
the  force  of  the  conflict  can  be  excluded.  While  the  cases  we 
have  discussed,  furnish  us  with  useful  principles  which  we  may 
keep  in  mind,  they  are  dangerous  precedents  in  this  part  of  the 
law.  One  of  the  principle  difficulties  has  been  caused  by  the 
failure  to  recognize  that  the  rule  of  individual  action  cannot  be 
carried  to  its  logical  conclusion  because  of  the  presence  of  another 
principle  which  overrides  it. 

The  argument  is  frequently  made  that  what  one  man  can 
lawfully  do,  two  may  lawfully  do,  and  therefore  no  distinction 
can  be  made  between  a  lawful  act  done  by  one  individual  and  the 
same  act  done  by  several  acting  together.'^  It  is  perfectly  clear, 
however,  that  the  potency  of  several  acting  together  is  greater 
than  the  sum  total  of  the  powers  of  the  same  individuals  acting 
separately.  This  circumstance  of  itself  furnishes  an  adequate 
ground  for  making  a  distinction  between  individual  acts  and  asso- 
ciated acts.^ 

*Law  and  Public  Opinion  in  England,  (1905)  Appendix,  n.  i,  p.  466. 

•We  are  in  the  same  dilemma  as  the  philosophers  who  undertook  to  dis- 
cuss the  consequences  of  an  irresistible  force  meeting  an  immovable 
object.  Mr.  Dicey,  Law  and  Public  Opinion  in  England,  (1905)  Appendix, 
n.  I.  p.  465,  points  out  the  world-wide  existence  of  the  problem  raised  by 
the  right  of  association  and  the  circumstance  that  it  is  nowhere  receiving 
a  quite  satisfactory  solution,  and  says  {Id.  p.  466)  that  the  most  that  can 
be  achieved  by  way  of  bringing  into  harmony  two  essentially  complicated 
rights,  namely,  the  right  to  individual  freedom  and  the  right  to  association, 
is  to  effect  a  rough  compromise  between  them.  The  right  of  association 
is  a  mere  extension  of  the  individual  freedom,  but,  on  the  other  hand, 
when  exercised  may  seriously  restrict  the  freedom  of  individuals,  pp. 
152,  153- 

"Parker,  C.  J.,  in  Nat'l.  Protective  Asso.  v.  Gumming  (1902)  170  N.  Y. 
315- 

*See  remarks  of  Agnew,  J.,  in  Morris  Run  Coal  Co.  v.  Barclay  Coal 
Co.  (1871)  68  Pa.  St.  173,  186,  187. 
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We  can  probably  safely  assume  that  so  far  at  least  as  the 
law  of  restraints  on  trade  is  concerned,  the  authorities  amply 
justify  the  statement  that  the  right  of  association  is  regarded  as 
a  peculiar  privilege,  the  exercise  whereof  may  lead  to  results 
injurious  to  individuals  and  to  the  public,  and  therefore  to  be 
circumscribed  and  jealously  dealt  with  by  the  law.  The  logical 
distinction  between  individual  action  and  association  is  plain ;  the 
distinction  in  fact  is  not  so  clear.  Where  does  individual  action 
cease  and  association  begin,  and  are  all  forms  of  associated  action 
to  be  dealt  with  in  the  same  way  ? 

We  shall  first  define  a  combination,  briefly  refer  to  the  various 
forms  of  combination,  and  point  out  the  distinction  between  a 
combination  and  a  contract. 

Definition   of  a  Combination. 

A  combination  is  where  two  or  more  persons  unite  their  in- 
dividual efforts  to  accomplish  a  common  purpose,  and  this  purpose 
need  not  necessarily  have  any  thing  to  do  with  the  law  of  trade. 
Our  attention  will  be  confined  to  the  case  where  the  combination 
is  with  respect  to  an  act  of  trade,  and  we  may  therefore,  for  our 
purpose,  reduce  the  definition  to  its  lowest  terms,  and  say  that  a 
combination  in  restraint  of  trade  is  where  one  or  more  individuals 
conduct  their  respective  buying  or  selling,  as  the  case  may  be,  with 
respect  to  one  or  more  or  all  of  the  elements  we  have  noticed, 
according  to  some  common  rule  which  they  voluntarily  adopt. 
If  this  common  rule  is  as  to  the  price  of  the  thing  sold,  all  the 
members  will  sell  at  the  same  price,  and  if  all  the  persons  selling 
are  members  of  the  combination,  the  persons  buying  will  be  de- 
prived of  all  freedom  of  trade  with  respect  to  price. 

A  combination  is  an  indirect  restraint  on  the  trade  of  those 
who  are  by  the  combination  prevented  from  competing  with  it, 
an  indirect  restraint  on  the  trade  of  those  buying  from  or  selling 
to  the  combination,  and  a  direct  restraint  of  the  trade  of  the  mem- 
bers of  the  combination.  The  chief  objection  to  a  combination 
appears  to  be  on  the  ground  of  its  effect  on  the  persons  buying 
from  or  selling  to  it,  and  this  is  the  same  evil  we  noticed  in  the 
case  of  a  monopoly.^ 

'Pinney,  J.,  in  Milwaukee  Masons  &  Builders'  Assoc,  v.  Niezerowski 
(1897)  95  Wis.  129;  Folger,  J.,  in  Atcheson  v.  Mallon  (1870)  43  N.  Y. 
147,  149;  Sterrett,  C.  J.,  in  Nester  v.  Continental  Brewing  Co.  (1894)  161 
Pa.  St.  473,  482. 
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Different  Forms  of  Combination. 

A  combination  may  appear  in  several  forms,  to  which  it  is 
necessary  to  briefly  refer  before  proceeding  further  with  the  dis- 
cussion. These  forms  are:  (i)  Two  or  more  individuals  buying 
or  selling  separately  in  pursuance  of  some  contractual  obligation 
existing  between  them.  (2)  A  partnership  buying  or  selling.  (3) 
What  is  generally  termed  an  association  buying  and  selling,  that 
is,  an  unincorporated  body  of  individuals  acting  together,  in  which 
case  their  activities  may  be  individually  conducted  under  the  rules 
laid  down  by  the  association,  or  their  activities  may  be  transferred 
to  and  exercised  by  the  association  acting  as  an  individual,  which 
last  case  is  not  to  be  distinguished  from  a  corporation  except  by 
the  earmark  of  the  charter.  (4)  A  corporation,  which  is  an  in- 
corporated body  having  the  effectiveness  of  combination  as  re- 
spects the  association  of  its  stockholders  and  the  unity  of  individ- 
ual action  so  far  as  the  activity  of  its  officers  is  concerned.  (5)  A 
trust,  which  is  where  several  persons  convey  their  property  to  a 
trustee,  who  is  ostensibly  to  manage  the  business  for  the  benefit 
of  all.  It  is  merely  a  device  to  take  the  place  of  a  contract  be- 
tween the  parties  restraining  their  business,  and  it  w'as  supposed 
that  because  of  the  fact  that  the  entire  ownership  of  the  property 
is  vested  in  a  trustee,  and  he  therefore  acted  as  an  individual, 
that  the  law  could  be  evaded.  It  is  clear,  however,  that  the 
equitable  interest  remaining  is  a  violation  of  the  law,  and  con- 
sequently the  courts  applied  the  same  rule  as  they  did  in  other 
forms  of  combination.  No  further  observations  on  the  trust  are 
necessary.  In  practice  the  distinction  between  these  cases  cannot 
always  be  easily  drawn,  and  two  or  more  of  them  are  sometimes 
involved  together. 

We  may  exclude  the  second  case  of  a  partnership  with  few 
words.  The  technical  incidents  of  that  relation  at  common  law 
effectually  prevent  any  large  number  of  persons  acting  together 
in  it.  A  common  law  partnership  of  fifty  persons  w^ould  be  hke 
a  jellyfish,  and  offer  no  cause  for  alarm  either  to  the  public  or  to 
its  competitors.  The  effectiveness  of  a  partnership  is  in  inverse 
ratio  to  the  number  of  the  partners.  While  the  case  of  a  partner- 
ship has  been  frequently  put  by  astute  counsel  in  argument,  no 
case  has  been  found  in  which  it  has  produced  any  of  the  evils 
arising  from  a  combination  in  restraint  of  trade.  We  may  there- 
fore leave  it  safely  confined  in  its  common  law  shackles  and  con- 
clude that  no  case  of  a  partnership  is  at  all  likely  under  modern 
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conditions  to  produce  any  restraint  on  trade  with  which  the  law 
need  concern  itself.^** 

We  have,  therefore,  four  forms  of  combination,  an  agree- 
ment, an  association,  a  corporation,  and  a  trust.  Important  ques- 
tions frequently  turn  on  the  distinction  between  these  forms,  to 
which,  however,  we  can  only  briefly  refer. 

Where  several  individuals  buy  or  sell  each  on  his  own  account, 
in  pursuance  of  a  contract  entered  into  between  them,  there  is 
a  combination  of  the  lowest  kind.  Each  has  entered  into  a  cove- 
nant in  restraint  of  his  own  trade,  and  the  covenants  are  generally 
similar,  that  is,  each  one  covenants  to  restrain  his  trade  in  the 
same  way  that  each  of  the  others  covenants  to  restrain  his.  This 
similarity  of  restraint  is  the  combination  and  discloses  the  joint 
purpose.  To  be  more  accurate,  in  our  language,  we  should  say 
that  each  one  of  the  several  individuals  has  entered  into  a  cove- 
nant in  restraint  of  his  trade,  and  those  covenants  are  to  be  found 
in  some  one  or  more  contracts.  How  is  this  case  to  be  distin- 
guished from  the  case  of  a  covenant  by  an  individual,  which  we 
have  already  discussed  ?  In  the  cases  already  mentioned,  only  one 
of  the  parties  to  the  contract  made  a  covenant  in  restraint  of  trade. 
The  other  merely  gave  some  consideration  for  the  performance  of 
that  covenant,  and  in  most  cases  the  covenant  was  valid.  Here  each 
of  the  parties  covenants  to  restrain  trade.  The  distinction  is  not,  as 
has  been  supposed,  between  a  contract  with  a  competitor  or  a  con- 
tract with  a  stranger  to  the  covenantor's  business,  because  we  shall 
find  these  contracts  may  be  between  buyers  and  sellers,  but  be- 
tween a  contract  in  which  one  party  covenants  to  restrain  trade 
and  a  contract  where  both  parties  covenant  to  restrain  trade.** 
If  the  restraint  contemplated  by  the  contract  is  reasonable,  the 
covenants  are  valid ;  if  unreasonable,  they  are  void.  In  these  cases 
it  is  not  so  much  the  circumstance  of  the  combination  as  it  is  the 

*°The  true  test,  of  course,  of  a  partnership  in  this  connection  is  that 
the  parties  must  deal  together  on  joint  account.  Where  they  treat  sep- 
arately there  is  no  trade  partnership.  See  Croft  v.  McConoughy  (1875) 
79  111.  346. 

That  a  partnership  is  unobjectionable  as  a  restraint  on  trade,  see  Strong, 
V.  C,  in  Ontario  Salt  Co.  v.  Merchants  Oil  Co.   (1871)   18  Ont,  Ch.  540, 

544- 

In  Marsh  v.  Russell  (1876)  66  N.  Y.  288,  a  partnership  agreement  was 
expressly  held  not  to  be  void  as  a  restraint  on  trade.  Earl,  J.,  at  p.  291, 
seemed  to  think  that  the  agreement  might  be  unlawful  as  a  restraint  on 
trade  under  certain  circumstances. 

"In  this  case,  as  we  have  already  mentioned,  we  must  draw  a  distinc- 
tion between  a  contract  between  an  individual  buyer  and  seller,  and  a 
contract  between  a  number  of  buyers,  on  the  one  hand,  and  a  number  of 
sellers,  on  the  other. 
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unreasonableness  of  the  restraint  which  invalidates  the  contract. 
Furthermore,  if  in  this  case  the  restraint  does  not  appear  on  the 
face  of  the  contract,  the  court  cannot  judge  whether  the  restraint 
is  reasonable  or  not,  and  the  contract  will  accordingly  be  held  in- 
valid. This  is  the  difficulty  which  appears  in  most  of  the  cases 
of  agreements  by  which  a  number  of  traders  undertake  to  sell  at  a 
price  to  be  fixed  at  some  time  in  the  future  or  varied  by  a  com- 
mittee or  a  majority  of  them,  and  although  a  covenant  to  sell  at  a 
certain  price  might  be  reasonable,  yet  the  covenant  is  clearly  in- 
divisible, and  the  court  cannot  separate  the  good  from  the  bad, 
and  the  whole  must  be  void.  If  the  terms  of  the  contract  accu- 
rately describe  that  common  course  of  business,  and  are  reason- 
able, the  covenants  are  valid  and  the  law  will  enforce  them.  If 
they  are  unreasonable  or  indefinite,  so  it  cannot  be  told  whether 
they  are  reasonable  or  not,  the  contract  will  not  be  enforced. 

Cases  of  combinations  under  the  form  of  unincorporated  as- 
sociations are  very  common,  and  the  restraints  imposed  by  them 
are  almost  without  exception  void.  The  restraints  imposed  by 
the  association  are  generally  indefinite.  The  thought  here  ap- 
pears to  be  that  the  case  is  to  be  assimilated  to  that  of  the  con- 
tract we  have  just  discussed.  There  is  reason,  however,  for  a 
distinction  which  does  not  seem  to  have  been  generally  recognized 
and  which  is  this:  the  court  can  in  an  association  consider  each 
by-law  or  rule  of  the  association  by  itself,  and,  without  dis- 
solving the  association  or  involving  the  invalidity  of  any  other 
rule,  refuse  to  enforce  a  particular  regulation,  that  is  to  say.  the 
different  rules  of  the  association  are  clearly  separable,  which  rule, 
as  we  have  seen,  cannot  be  adopted  in  the  case  of  a  covenant  in 
a  contract  restraining  trade  where  the  restraint  is  not  clearly 
specified  on  the  face  of  the  contract.  In  the  case  of  an  associa- 
tion there  is  no  covenant.  The  individual  joins  the  association, 
becomes  bound  by  its  rules,  and  those  rules  can  stand  or  fall  in- 
dependently of  each  other.  It  seems  to  be  an  unnecessary  re- 
finement to  say  that  an  association  must  necessarily  be  preceded 
by  an  agreement  or  grow  out  of  a  contract,  and  therefore  all  the 
acts  of  the  association  are  to  be  referred  to  the  covenants  made  by 
the  parties  to  that  contract.  The  better  view,  it  is  submitted,  here 
is  this,  that  the  preliminary  agreement  becomes  merged  in  the  as- 
sociation, and  when  that  is  fully  formed,  has  no  further  existence, 
just  as  an  agreement  of  sale  becomes  extinguished  when  the  title 
is  transferred  and  the  purchase  money  paid,  or,  as  it  is  com- 
monly said,  the  contract  becomes  merged  in  the  conveyance. 
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The  case  of  a  corporation  presents  still  further  difficulties, 
because  while  we  have  here  the  most  potent  form  of  combina- 
tion yet  devised,  we  have  also  a  combination  which  partakes  of 
the  nature  of  an  individual  and  there  is  a  constant  tendency  to 
refer  it  to  the  rule  of  individual  action  and  overlook  the  aspect 
of  a  combination  which  it  bears.  It  has  the  weight  of  numbers, 
the  combined  capital  of  the  stockholders,  and  the  unity  and  energy 
of  action  of  an  individual  in  its  executive  officers.  It  is  small 
wonder  that  the  corporations  have  accomplished  so  much  in 
trade.  It  must,  however,  be  remembered  that  these  corporate  en- 
terprises are  owned  by  a  great  many  different  stockholders,  and 
there  is  not,  therefore,  the  concentration  of  wealth  in  a  few  per- 
sons which  is  commonly  supposed  to  exist  by  unthinking  per- 
sons, and  which  is  frequently  urged  as  one  of  the  objections 
against  trusts  and  monopolies.  If  these  stockholders  exercise 
the  control  over  their  corporation  which  they  are  possessed  of, 
no  doubt  many  of  the  evils  of  corporate  management  would 
cease  to  exist.'^  A  corporation  appears  as  an  individual  or  as 
a  combination,  and  may  be  either. 

There  is  also  the  complication  arising,  in  the  case  of  a  cor- 
poration, from  the  question  of  corporate  power  and  the  rights  of 
the  state  or  a  stockholder  to  control  the  action  of  the  corporation 
by  appropriate  proceedings.  In  many  of  these  cases,  the  court 
has  to  pass  on  the  question  whether  a  corporation  is  a  combina- 
tion in  restraint  of  trade  or  is  interested  in  or  acting  under  a 
combination  in  restraint  of  trade.  A  few  of  these  cases  have 
been  referred  to  in  the  note  by  way  of  illustrating  how  the  ques- 
tion may  be  raised.^^ 

"It  is  just  as  difficult,  indeed  more  difficult,  to  persuade  a  stockholder 
to  perform  his  duty  at  a  corporate  election  than  it  is  to  persuade  the 
average  voter  to  perform  his  duty  at  the  polls. 

"The  question  may  be  raised  in  a  proceeding : 

(i)  By  the  state  to  enjoin  the  corporate  act  or  forfeit  the  charter, 
e.  g.,  5tate  v.  Standard  Oil  Co.  ( 1892)  49  Ohio  St.  137 ;  State  v.  Nebraska 
Distilling  Co.  (1890)  29  Neb.  700;  People  v.  N.  R.  S.  Ref.  Co.  (1890)  121 
N.  Y.  582;  People  v.  Gas  Co.  (1889)  130  111.  268;  Ins.  Co.  v.  State  (1893) 
86  Tex.  250;  Stockton  v.  R.  R.  Co.   (1892)  50  N.  J.  Eq.  52. 

(2)  By  stockholders,  Central  R.  R.  Co.  v.  Collins  (1869)  40  Ga.  582; 
Stewart  v.  Transp.  Co.  (1871)  17  Minn.  372;  Leslie  v.  Lorillard  (1888)  HO 
N.  Y.  519;  Clarke  v.  R.  R.  Co.  (1892)  50  Fed.  338;  Metcalf  v.  Furn.  Co. 
(1903)  122  Fed.  115;  Millbank  v.  R.  R.  Co.  (N.  Y.  1882)  64  How.  Pr.  20; 
Dunbar  v.  American  Telephone  Co.    (190C1)   224  111.  9. 

(3)  Between  the  corporation  and  the  other  party  to  the  contract,  Mal- 
lory  V.  Oil  Works  (1888)  86  Tenn.  ^98;  Fechteler  v.  Palm  Bros.  Co.  (1904) 
66  C.  C.  A.  336. 

(4)  By  state  against  foreign  corporations,  under  a  state  anti-trust  law. 
State  V.  Chemical  Co.   (1904)   7i  S.  C.  544. 
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All  of  these  cases  perhaps  belong  to  the  law  of  corporations  as 
the  contract  was  void,  if  void  at  all,  because  ultra  vires,  which  de- 
pended on  the  question  of  corporate  law.  They  are  instructive  as 
showing  what  a  powerful  remedy  the  state  possesses  against  such 
combinations  as  operate  under  a  charter. 

A  corporation  may  enter  into  a  combination  in  restraint  of 
trade  or  may  in  itself  be  a  combination  in  restraint  of  trade, 
or  the  corporation  may  be  formed  as  part  of  the  performance  of 
a  covenant  in  restraint  of  trade.  The  case  where  the  corporation 
is  itself  a  combination  in  restraint  of  trade,  as  where  it  does  all 
the  buying  or  selling  formerly  done  by  the  members  of  the  com- 
bination, has  given  some  difficulty.  When  do  the  associates  cease 
to  act  separately  and  become  a  combination  under  the  charter? 
When  does  the  corporation  begin  to  exist  as  a  combination  ?  These 
are  questions  of  fact."  A  combination  may,  of  course,  as  a  com- 
bination enter  into  a  covenant  or  take  a  covenant  in  restraint  of 
trade.  In  such  case  the  law  will  be  different,  if  it  is  different  at 
all,  from  the  case  of  an  individual  covenant  because  the  combina- 
tion takes  the  covenant,  consequently  the  cases  as  to  covenants 
made  by  individuals  are  not  safe  authorities.  In  those  cases  the 
validity  of  the  covenant  is  generally  to  be  gathered  from  its  face; 
in  the  case  of  a  combination  the  law  must  take  the  surrounding 
circumstances  into  consideration  in  determining  the  validity  of 
the  covenant. 

Distinction  Between  a  Combination  and  a  Contract. 

The  distinction  between  a  combination  and  a  contract  varies 
in  the  different  forms  we  have  suggested,  and  no  hard  and  fast 
rule  can  be  laid  down  which  will  apply  in  every  case.  Where 
the  individuals  contract  to  conduct  their  individual  buying  and 
selling  according  to  the  rules  laid  down  in  some  previous  contract, 
the  distinction  is  clear.  The  performance  by  each  party  of  his 
covenant  results  in  the  uniform  method  of  dealing  contemplated. 
In  this  case,  as  in  the  others  we  have  mentioned,  it  is  not  the 
contract  which  restrains  the  trade,  but  the  performance  of  the 
contract  which  restrains  the  trade.  The  performance  is  a  direct 
restraint  on  the  trade  of  the  parties  performing,  and  indirect  re- 
straint on  the  trade  of  (i)  the  other  parties  to  the  contract,  (2) 
the  parties  buying  from  or  selling  to  the  members  of  the  combina- 

"A  case  of  this  kind  exists  where  the  members  of  a  combination  trans- 
fer their  selling  or  buying  to  some  corporation  as  a  common  agent. 
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tion.  The  combination,  therefore,  is  the  result  of  and  grows  out 
of  a  contract.  These  combinations  are,  as  pointed  out  by  Mr. 
Langdell,"  of  two  kinds,  one  where  the  combination  created  by 
the  contract  is  only  of  momentary  duration,  and  when  the  con- 
tract is  fully  completed  and  the  combination  is  carried  out,  has 
finished  its  work,  and,  in  point  of  fact,  exists  no  longer.  The 
other  is  that  where  the  combination  contemplated  by  and  formed 
by  the  performance  of  the  contract  is  a  continuing  relation  or 
state  of  affairs  in  which  the  parties  to  the  combination  are  called 
on  for  a  considerable  period  of  time  to  act  therein  and  perform 
acts  under  and  in  pursuance  of  the  terms  of  the  agreement. 

Mr.  Langdell's  remarks  appear  to  apply  to  all  combinations. 
It  is  apprehended,  however,  that  they  should  be  confined  to  the 
case  where  the  parties  act  separately  under  the  contract,  and,  if 
this  is  so,  the  first  case  will  generally  be  unobjectionable  as  a 
restraint  of  trade. 

It  will  be  in  order  at  this  point  to  bring  together  several 
threads  of  the  foregoing  discussion. 

In  the  table  of  restraint  on  trade,^'  we  noted  monopoly  brought 
about  by  a  combination  acting  through  competition  and  covenants 
in  restraint  of  trade,  and,  under  covenants  in  restraint  of  trade 
noted  the  aspect  of  a  combination  taking  such  covenants  in  order 
to  achieve  a  monopoly,  which  is  really  a  repetition  of  the  subdi- 
vision under  monopoly.  These  headings  may  be  brought  together 
for  the  purpose  of  the  ensuing  discussion,  which  by  describing  the 
various  methods  by  which  the  combination  may  achieve  a  mon- 
opoly, will,  it  is  apprehended,  sufficiently  cover  the  subject.^^  We 
have  thus  consolidated  the  methods  of  bringing  about  a  monopoly 
which  the  law  condemns.^* 

Now,  the  law  may  condemn  a  combination  in  several  ways : 
(i)  By  refusing  to  enforce  the  terms  of  the  combination  among 
the  parties  to  it.  (2)  By  refusing  to  recognize  the  combination 
as  having  any  force  in  a  controversy  between  it  or  its  members 
and  persons  not  members.  (3)  By  interfering  through  the  agency 
of  the  state  or  private  individuals  interested,  not  parties  to  the 
combination,  to  prohibit  the  continuance  thereof  or  prevent  its 
coming  into  existence.     The  third  case  is  excluded  from  this  dis- 

"16  Harv.  L.  Rev.  547  (1903)- 
"See  note  21,  p.  105,  supra. 

"Thus,  several  individuals  may  encompass  a  monopoly  (i)  By  combina- 
tion, (2)  By  competition,   (3)  By  taking  covenants  in  restraint  of  trade. 

"See  p.  116,  supra. 
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cussion,  and  we  shall  direct  our  attention  to  the  first  two  and 
consider  separately  combinations  between  buyers  or  sellers,  and 
combinations  between  buyers  and  sellers.  The  validity  of  the 
combination  in  each  case  is  to  be  discussed  under  the  following 
four  headings:  (i)  as  between  the  members  of  the  combination, 
(2)  as  between  the  combination  and  competitors,  (3)  as  between 
the  combination  and  persons  buying  from  or  selling  to  it,  (4)  as 
between  the  combination  or  members  thereof  and  third  persons 
unconnected  with  the  trade.^^ 

Combinations  Inter  Se. 

We  shall  first  consider  the  validity  of  a  combination  among 
its  members,  which  is  the  way  in  which  the  question  generally 
comes  before  the  court.^° 

"The  subject  may  also  be  divided  as  follows: 
Combination  of  buyers  or  sellers 
All 

(i)  Inter  se 

(2)  As  between  the  combination  and  persons  buying  from  or 
selling  to  the  combination 
Part 

(i)  Inter  se 

(2)  As  against  competitors 

(3)  As  between  the  combination  and  persons  buying  from  or 
selling  to  the  combination 

Combination  of  buyers  and  sellers 
All 

Inter  se 
Part 

(i)  Inter  se 

(2)  Against  other  buyers  and  sellers. 
"The  following  analysis  indicates  how  the  question  as  to  the  validity 
of  the  combination  may  be  raised  by  the  members  inter  se ; 
(i)   Agreement  as  to  manner  of  trading 

A.  By  proceeding  to  enforce  the  provisions  of  the  agreement 

(a)  At  law 

(b)  In  equity 

B.  A  member  may  express  his  dissent  by  refusing  performance  of 

the  covenant 

C.  No  way  to  get  rid  of  a  member  against  his  will 

(2)  An  association 

A.  By  proceeding   to   test   validity   of   regfulation   or  by-law   either 

at  law  or  in  equity 
(a)  Member  v.  association 
(&)  Association  v.  member 

B.  Member  may  express  dissent  by  withdrawing  from  association  or 

refusing  to  obey  regulation  or  by-law 

C.  Association  may  expel  a  member 

(3)  Corporation 

A.  All  members  bound  by  the  corporate  action.  One  member  can- 
not be  expelled,  can  only  withdraw  by  disposing  of 
stock,  and  stockholder  may  express  his  dissent  within 
the  corporation  at  a  stockholders'  meeting  or  by  stock- 
holders bill 
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The  principle  applicable  to  all  combinations  in  this  connection 
is  probably  the  same  no  matter  what  the  form,  differences  in 
which  are  mere  variations  in  fact.  The  question  may  arise  in 
law  or  equity,  and  an  action  may  be  permitted  at  law  when  equity 
would  refuse  relief.  We  shall  first  refer  to  a  few  cases  in  which 
the  combination  was  enforced. 

In  the  case  of  Wickens  v.  Evans,^^  there  was  an  agreement 
among  three  traveling  trunk  makers  apportioning  England  among 
them,  each  covenanting  not  to  compete  in  the  other's  territory. 
The  agreement  was  to  last  during  the  joint  lives  of  the  parties, 
and  there  was  no  restriction  as  to  price.  It  did  not  appear  how 
much  of  the  selling  of  trunks  was  in  the  hands  of  the  parties. 
One  of  the  parties  sold  trunks  in  the  territory  of  one  of  the  others, 
and  on  assumpsit  brought  for  the  breach,  it  was  held  on  de- 
murrer that  there  was  a  good  cause  of  action.  The  absence  of 
restriction  as  to  price  was  said  to  be  one  of  the  reasons  why  the 
covenant  was  good,  although  the  court  seemed  to  proceed  on  the 
ground  that  as  the  business  of  selling  trunks  was  open  to  other 
persons,  there  was  no  objection  on  the  ground  that  the  parties 
would  obtain  a  monopoly  by  carrying  out  the  agreement. ^^ 

In  the  case  of  Stovall  v.  McCutchen,^^  the  merchants  of  a  cer- 
tain town  agreed  together  to  observe  certain  early  hours  of  clos- 
ing during  the  summer,  and  the  agreement  was  held  valid  and 
enforced  by  injunction  on  a  proceeding  by  one  of  the  parties 
against  the  other.  So,  also,  in  the  case  of  Koehler  v.  Feuer- 
hacher,^^  there  was  an  agreement  between  two  keepers  of  places 
of  public  entertainment  not  to  pay  a  bonus  to  any  club  or  so- 
ciety for  twelve  months  ensuing  the  date  of  the  agreement  as  an 

(4)  Trust 

A.  A  member  may  proceed  against  the  trustee  by  bill  in  equity  to 

enforce    performance   of   trust 

B.  No  action  at  law  here 

C.  Member  may  withdraw  only  by  disposing  of  his  interest 

D.  May  express  his  dissent  by  the  same  method  as  proceeding  to 

enforce  the  trust. 

"(1829)  3  You.  &  Jer.  318. 

*"'But  it  is  said  that  the  effect  of  this  agreement  is  to  create  a  monop- 
oly, and  that  by  upholding  its  validity  we  shall  lead  to  other  combinations 
for  monopolizing  trade.  If  the  brewers  or  distillers  of  London  were  to 
come  to  the  agreement  suggested,  many  other  persons  would  soon  be 
found  to  prevent  the  result  anticipated,  and  the  consequence  would  per- 
haps be  that  the  public  would  obtain  the  articles  they  deal  in  at  a  cheaper 
?ate,"  Hullock,  B.,  at  p.  330. 

*»(Ky.  1900)  54  S.  W.  969. 

**(i876)  2  Mo.  App.  II. 
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inducement  for  the  selection  of  any  of  the  parks  kept  by  the  re- 
spective parties  to  the  agreement  for  festivities.  The  agreement 
was  held  valid  and  enforced  in  an  action  at  law  on  a  bond  given 
to  secure  its  performance.  A  few  other  cases,  where  a  combina- 
tion was  held  valid,  are  collected  in  the  note.-^ 

^In  the  following  cases  the  combination  was  held  valid  at  law : 
In  Nat'l  Benefit  Co.  v.  Union  Hospital  Co.  (1891)  45  Mina  272,  two 
corporations  engaged  in  issuing  sick  benefit  certificates,  made  an  agree- 
ment parcelling  out  territory,  and  setting  aside  certain  business  for  one 
of  the  parties.  The  agreement  was  held  valid  in  an  action  at  law  by  one 
of  the  parties  against  the  other,  the  court  relying  on  the  circumstance 
that  the  companies  were  not  engaged  in  quasi-public  service,  that  neither 
company  had  exclusive  rights,  and  they  were  not  producers  or  dealers,  and 
the  combination  was  not  made  to  limit  the  supply. 

In  Skrainka  f.  Scharringhausen  (1880)  8  Mo.  App.  522.  there  was  an 
agreement  between  24  operators  and  owners  of  stone  quarries  in  a  certain 
district  of  a  city,  setting  out  that  competition  had  made  business  un- 
profitable, and  constituting  a  sole  selling  agent  for  six  months  who  was  to 
sell  on  account  of  all  at  the  price  fixed  in  the  agreement.  It  did  not 
appear  that  all  the  quarrymen  in  the  district  were  parties  to  the  agreement. 
The  court  held  that  one  of  the  parties  could  sue  the  other  in  an  action  at 
law  for  penalty  due  for  violating  the  agreement. 

In  Marshalltown  S.  Co.  •:■.  Brick  Co.  (1901)  114  la.  574,  there  was  an 
agreement  between  two  competitors  in  August,  i8g8,  with  a  covenant  by 
one  that  he  would  not  enter  into  a  certain  contract  or  sell  crushed  stone 
in  the  city  of  Des  Moines  during  the  balance  of  the  year  1898.  The  con- 
venantor  performed,  sued  for  consideration  and  recovered,  the  contract 
being  held  valid. 

In  Collins  v.  Locke  (1879)  4  App.  Cas.  674,  there  was  an  agreement 
among  the  stevedores  of  the  port  of  Melbourne,  by  which  each  of  the 
parties  to  the  agreement  was  to  unload  all  ships  consigned  to  a  particular 
firm,  and  in  which  there  was  a  provision  that  if  any  of  the  firms  so  speci- 
fied should  have  the  stevedoring  of  any  ship  done  by  any  party  to  the 
agreement  other  than  the  party  by  its  terms  assigned  to  the  stevedoring 
for  that  firm,  the  parties  so  employed  should  give  an  equivalent  to  the 
party  entitled  by  the  terms  of  the  agreement.  Held,  that  this  covenant 
was  valid,  and  that  one  of  the  parties  could  recover  on  this  covenant 
against  another  who  had  refused  to  pay  the  equivalent  due  under  its 
terms.  Confer,  Herriman  7:  Menzies  (1896)  115  Cal.  16. 
In  these  cases,  the  combination  was  enforced  in  equity : 
In  Camden  v.  Dewing  (1899)  47  W.  Va.  310.  two  men  were  engaged 
in  buying  lands  in  a  certain  section  of  the  country,  and,  to  avoid  compe- 
tition, agreed  that  one  should  do  all  the  buying  and  take  title  in  his  own 
name.  It  was  held  that  the  party  who  stopped  buying  could  enforce  the 
trust  against  the  land  bought. 

In  Hearn  v.  Griffin  (1815)  2  Chitty  Rep.  407.  a  contract  between  two 
coach  makers  not  to  oppose  each  other  and  to  charge  the  same  price,  was 
enforced  in  an  action  at  law. 

In  Jones  7:  North  (1875)  L.  R.  19  Eq.  425.  several  owners  of  quarries 
agreed  that  they  would  sell  a  quantity  of  stone  to  one  of  them  (A)  in 
view  of  his  bidding  on  certain  public  work  for  the  Corporation  of  Birming- 
ham, and  also  agreed  that  they  would  not  bid  on  the  said  work.  One  of 
them  did  bid  on  the  work,  and  A.  filed  a  bill  for  an  injunction  to  restrain 
the  former  from  proceeding  with  the  delivery  of  the  stone.  Demurrer 
was  overruled.  Sir  James  Bacon,  V.  C,  said,  at  p.  430:  "It  is  perfectly 
lawful  for  the  owners  of  three  quarries  to  agree  that  they  will  sell  their 
commodities  upon  terms  suitable  to  themselves  and  which  they  approve  of; 
and   although  they  know  that  the  purchaser  is  going  to  supply,  or  offer 
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A  number  of  cases  in  which  the  combination  was  held  void 
have  been  collected  in  the  note,  but  it  is  very  difficult  to  extract 
from  them  any  principle  whatever.-" 

to  supply,  the  Corporation  of  Birmingham  with  the  commodity,  that  does 
not  in  the  least  restrict  their  right  to  deal  inter  se,  nor  does  such  deaHng 
deserve  to  be  characterized  as  conspiracy.  *  *  *  There  is  nothing 
illegal  in  the  owners  of  commodities  agreeing  that  they  will  sell  as  be- 
tween themselves  at  a  certain  price,  leaving  one  of  them  to  make  any 
other  profit  he  can." 

In  Ontario  Salt  Co.  v.  Merchants  Oil  Co.  (1871)  18  Ont.  Ch.  540,  there 
was  an  agreement  among  competitors  constituting  a  selling  agent,  which 
was  apparently  enforced  between  the  parties  in  equity,  although  it  did  not 
clearly  appear  what  injunction  was  issued. 

"In  these  cases,  the  combination  was  held  void  in  an  action  at  law : 

In  Collins  v.  Locke  (1879)  L.  R.  4  App.  Cas.  674,  there  was  an  agree- 
ment with  a  covenant  that  all  unconsigned  shipments  arriving  at  the  port 
of  Melbourne  should  be  unloaded  by  the  parties  to  the  agreement  in 
a  certain  specified  rotation,  the  eflfect  of  which  covenant  was  that,  as  to 
such  ships,  if  the  merchants  unloading  them  should  not  choose  to  employ 
the  party  to  the  agreement,  who,  by  its  terms,  was  entitled  thereto,  all 
of  the  parties  to  the  agreement  were  deprived  of  the  work.  The  court 
said,  "Such  a  restriction  cannot  be  justified  upon  any  of  the  grounds  on 
which  partial  restraints  of  trade  have  been  supported.  Tt  is  entirely  be- 
yond anything  the  legitimate  interests  of  the  parties  required,  and  is 
utterly  unprofitable  and  unnecessary,  at  least  for  any  purpose  that  can  be 
avowed."     The  covenant  was  held  void. 

In  Hoffman  v.  Brooks  (1884)  23  Amer.  Law  Reg.  N.  S.  648,  Super. 
Court  of  Cincinnati,  there  was  an  agreement  among  tobacco  warehouse- 
men, to  promote  trade,  &c.  They  adopted  a  plan  pooling  all  the  business 
in  the  hands  of  pool  trustees ;  they  agreed  on  fixed  rates,  and  provided 
for  several  details  in  the  conduct  of  the  business.  It  was  held  that  the 
pool  trustees  could  not  enforce  agreement  by  suing  one  of  the  members 
for  the  amount  due  the  pool. 

In  Milwaukee  Masons  &  Builders'  Asso  v.  Niezerowoski,  (1897)  95 
Wis.  129,  the  builders  had  an  association  with  secret  rules  designed  to 
cover  bidding  on  contract  work,  by  which  all  bids  were  inspected  by  the 
association,  and  by  the  result  of  which  the  owner,  although  thinking 
he  was  getting  fair  bidding,  was  in  effect  compelled  to  pay  for  the  work 
six  per  cent,  in  excess  of  what  he  would  otherwise  be  obliged  to  pay  if 
the  bidding  were  fairlj'  made,  uninfluenced  by  such  combination.  The 
successful  contractor  was  obliged  to  pay  the  six  per  cent,  extra  to  the 
treasurer  of  the  association.  One  contractor  gave  his  note  for  the  six 
per  cent,  due  on  a  job,  and  in  an  action  on  the  note  it  was  held  that  it 
was  void  and  the  association  could  not  recover. 

In  Cummings  v.  Union  Blue  Stone  Co.  (1900)  164  N.  Y.  401,  there 
was  an  agreement  between  the  producers  of  nearly  the  whole  product  of 
a  commodity  known  as  Hudson  River  Blue  Stone  and  of  at  least  ninety 
per  cent,  of  the  whole  amount  sold,  and  a  company  which  engaged  to  sell 
all  the  marketable  stone  produced  by  them  for  the  ensuing  six  years 
at  prices  fixed  by  the  association  composed  of  the  producers  and  to 
apportion  the  sales  in  specific  portions  among  them,  and  no  sales  to  be 
made  except  through  the  company,  it  was  held  that  the  agreement  was 
void  as  against  public  policy,  and  one  party  who  wished  to  persist  in 
the  agreement  could  not  recover  damages  against  the  others  who  desired 
to  withdraw. 

In  Culp  V.  Love  (1900)  127  N.  C.  457,  there  was  an  agreement  be- 
tween individual  commission  merchants  dealing  in  flour,  oil,  lard,  &c., 
parcelling  out  the  territory,  by  which  one  party  agreed  not  to  compete 
with  the  other  in  selling  flour,  leaving  him  to  demand  of  the  public  his 
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Several  considerations  have  been  adverted  to,  but  it  cannot  be 
said  that  any  one  of  them  have  any  controUing  force.  Thus,  it 
has  been  said  that  the  circumstance  that   the  combination  was 

own  price,  and  he  agreeing  not  to  sell  meats,  lards,  oils,  &c.,  in  the 
other's  territory,  and  to  divide  with  the  other  a  proportionate  amount  of 
the  profit  on  sales  of  a  certain  brand  of  flour.  One  party  sued  the  other 
for  damages  for  breach  of  the  contract,  and  it  was  held  there  could  be  no 
recovery. 

In  Morris  River  Coal  Co.  v.  Barclay  Coal  Co.  (1871)  68  Pa.  St  173, 
a  number  of  coal  companies  entered  into  an  agreement  appointing  a 
committee  to  fix  prices,  divide  territory,  &c.  One  of  the  coal  companies, 
it  was  held,  could  not  maintain  an  action  of  debt  on  draft  drawn  by  one 
corporation  on  the  other  for  equalizing  prices. 

In  Salt  Co.  f.  Guthrie  (1880)  35  Oh.  St.  666,  there  was  a  voluntary 
association  of  salt  manufacturers  to  dispose  of  salt  through  a  central 
company,  which  was  to  regulate  prices,  fix  grade,  etc.,  all  salt  manu- 
facturers to  belong  to  the  company.  The  court  refused  to  enforce  the 
agreement  in  a  suit  by  the  company  against  one  of  the  members. 

See  also  Urmston  v.  Whitelegg  Bros.  (1890)  63  L.  T.  X.  S.  455, 
where  there  was  a  rule  of  an  association  fixing  the  price,  which  it  was 
held  could  not  be  enforced  in  a  suit  against  a  member  for  penalty. 

In  India  Bagging  Asso.  v.  Kock  &  Co.  (1859)  14  La.  Ann.  168,  there 
there  was  an  agreement  entered  into  by  several  commercial  firms  holding 
a  large  quantity  of  bagging,  not  to  sell  any  except  with  the  consent 
of  the  majority  of  them  for  three  months.  It  was  held  that  the  agree- 
ment between  the  parties  was  palpably  and  unequivocably  a  combination 
in  restraint  of  trade  and  to  enhance  the  price  of  an  article  of  prime 
necessity  to  cotton  planters.  It  was  held  that  no  suit  could  be  brought 
on  it.  See,  also,  DeWitt  Wire  Cloth  Co.  ■:■.  New  Jersey  Wire  Cloth  Co. 
(i8gi)  14  N.  Y.  Supp.  277,  and  Emery  v.  Candle  Co.  (1890)  47  Oh.  St.  320. 
In  Cohen  v.  Berlin  &  Jones  Env.  Co.  (1901)  166  N.  Y.  292,  there  was 
an  agreement  between  the  manufacturers  of  8o<7^  of  the  envelopes  of 
the  country  and  an  outside  manufacturer,  providing  that  the  selling  price 
of  all  envelopes  manufactured  by  them  during  a  term  of  years  should 
be  fixed  by  a  corporate  agent  and  instrument  of  the  combination,  and 
it  was  held  that  a  monopoly  was  threatened  whereby  trade  in  a  useful 
article  might  be  restrained  and  its  price  unreasonably  enhanced,  and 
therefore  the  outside  manufacturer  who  had  covenanted  thus  to  restrain 
his  trade  was  held  unable  to  recover  against  one  of  the  other  parties 
to  the  agreement  for  damages  to  its  breach. 

In  these  cases,  the  combination  was  held  void  in  a  proceeding  in  equity: 
In  Huston  v.  Reutlinger  (i^i)  91  Ky.  333,  a  certain  board  of  under- 
writers made  a  by-law  by  which  the  members  of  the  association  were 
limited  as  to  the  number  of  solicitors  the\'  might  employ,  the  time  of 
employment  and  the  compensation  to  be  paid,  prohibiting  certain  con- 
tracts and  preventing  them  from  employing  a  solicitor  who  had,  within 
a  certain  time,  severed  his  connection  with  another  member.  It  was 
held  that  one  member  was  entitled  to  an  injunction  restraining  the  en- 
forcement of  the  by-laws. 

In  Chapin  v.  Brown  (1891)  83  la.  156,  there  was  an  agreement  among 
the  buyers  of  butter  in  a  certain  town  not  to  buy  from  the  farmers  ex- 
cept for  themselves  nor  from  anyone  else  except  on  certain  terms,  and 
that  one  A.  should  alone  sell  and  buy  butter  in  the  town.  It  was  held 
that  A.  could  not  have  an  injuntion  restraining  one  of  the  parties  from 
buying  butter  in  violation  of  the  agreement.  Of  course,  in  this  case,  it 
is  apparent  that  the  contract  was  without  consideration. 

In  Ncster  v.  Brewing  Co.  (1894)  161  Pa.  St.  473.  all  the  brewers 
but  one  in  the  city  of  Philadelphia  agreed  with  one  another  not  to  sell 
beer    for   less   than   eight   dollars   a   barrel    in    Philadelphia   and    Camden. 
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secret  and  the  public  deceived  by  an  appearance  of  competition 
that  did  not  exist,  was  material.-^  So,  also,  the  nature  of  the 
article  sold  or  bought,  as  where  it  is  a  necessity  of  life,  has  been 
given  great  weight.^^  In  some  cases  the  size  of  the  business  has 
been  referred  to  as  a  material  factor,-"  as  where  the  amount  of 
the  selling  or  buying  in  the  hands  of  the  combination  was  large 
enough  to  give  control  of  the  market.  In  a  number  of  other 
cases,  where  the  combination  did  not  include  enough  competitors 
to  absorb  all  the  buying  or  selling,  its  validity  was  sustained.-'" 
The  authorities  give  no  answer  to  the  question  what  proportion 
of  the  selling  or  buying  must  be  controlled  in  order  to  invalidate 

It  was  held  that  the  contract  was  void  and  equity  would  not  sustain  a 
bill  for  an  accounting. 

In  Gas  Co.  v.  Gas  Co.  (1905)  58  W.  Va.  22,  there  was  an  agreement 
between  two  gas  companies  parcelling  out  territory  and  prohibiting  change 
of  price  except  by  consent  of  both.  One  of  the  companies  sold  out,  and 
it  was  held  that  an  injunction  would  not  be  awarded  to  compel  observance 
of  the  contract. 

In  Croft  V.  McConoughy  (1875)  79  HI-  34^.  there  was  an  agreement 
among  grain  dealers  on  its  face  indicating  the  formation  of  a  partnership 
in  effect  providing  for  the  fixing  of  price  from  time  to  time,  and  a  bill 
in  equity  for  an  accounting  was  refused.  The  court  said,  "While  the 
agreement,  upon  its  face,  would  seem  to  indicate  that  the  parties  had 
formed  a  co-partnership  for  the  purpose  of  trading  in  grain,  yet  from 
the  terms  of  the  contract  and  the  other  proof  in  the  record,  it  is  appar- 
ent that  the  true  object  was  to  form  a  secret  combination  which  would 
stifle  all  competition  and  enable  the  parties,  by  secret  or  fraudulent 
means,  to  control  the  price  of  grain.  *  *  *  \^  other  words,  the  four 
firms,  by  a  shrewd,  deep-laid,  secret  combination,  attempted  to  control 
and  monopolize  the  entire  grain  trade  of  the  town  and  surrounding  coun- 
try." In  this  case,  the  combination  controlled  the  entire  selling  of  grain 
in  the  locality. 

In  Leonard  v.  Poole  (1889)  114  N.  Y.  371,  certain  parties  formed  a 
pool  for  the  purpose  of  buying  and  selling  a  certain  quantity  of  lard, 
each  subscribing  a  certain  amount  and  appointing  several  to  buy  and  sell 
the  lard,  the  parties  agreeing  to  withhold  the  lard  from  the  market. 
It  was  held  that  the  agreement  was  unlawful,  and  one  of  the  parties 
could  not  recover  against  the  other  for  an  accounting  for  fraud  committed 
in  carrying  out  the  agreement. 

"£.  g.,  McMullan  v.  Hoffman  (1895)  69  Fed.  509;  Croft  v.  McConoiighy 
(1875)  79  111-  346;  Milwaukee  Masons  &  Builders'  Asso.  v.  Niezerowoski 
(1897)  95  Wis.  129. 

"^Judd  V.  Harrington  (1893)  139  N.  Y.  105;  Culp  v.  Love  (1900)  127 
N.  C.  457;  Tuscaloosa  Ice  Co.  v.  Williams  (1899)   127  Ala.  no. 

"More  V.  Bennett  (1892)  140  111.  69.  The  court  said,  "True,  the  re- 
straint is  not  so  far-reaching  as  it  would  have  been  if  all  the  stenographers 
in  the  city  had  joined  the  association,  but  so  far  as  it  goes,  it  is  precisely 
of  the  same  character,  produces  the  same  results,  and  is  subject  to  the 
same  legal  objection."  See,  also,  Swigert  &  Howard  ?'.  Tilden  (1903) 
121  la.  650,  659,  660;  Monongahela  Co.  v.  Jutte  (igio)  210  Pa.  St.  288. 

'"Oakdale  Mfg.  Co.  v.  Garst  (1894)  18  R.  I.  484;  Chappel  v.  Brockway 
(N.  Y.  1839)  21  Wend.  157;  Ontario  Salt  Co.  v.  Merchants  Oil  Co.  (1871) 
18  Ont.  Ch.  540;  Kellog  v.  Larkin  (Wis.  185 1)  3  Chand.  133;  Herriman  v. 
Menzies  (1896)   115  Cal.  16. 
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the  combination.^^  In  several  cases,  where  an  alleged  combination 
producing  a  monopoly  came  before  the  court,  it  appeared  that  the 
combination  had  failed  to  carry  out  its  purpose,  but  nevertheless 
no  account  was  taken  of  that  circumstance.^-  So,  also,  the  cir- 
cumstance that  the  agreement  of  combination  called  for  selling  at 
a  fixed  price  was  held  immaterial  so  long  as  the  price  was  not 
unreasonable.'^ 

It  is  often  said  the  combination  is  void  when  it  is  the  purpose 
of  the  parties  to  create  a  monopoh',  and  valid  if  no  such  purpose 
appears,'*  and  that  the  combination  may  be  valid  on  its  face  but 
void  if  it  is  a  part  of  a  scheme  to  establish  a  monopoly.'^  It  is 
apparent,  therefore,  that  the  authorities  do  not  enable  us  to  lay 
down  definitely  any  principle  from  which  it  can  be  said  when  a 
combination  is  or  is  not  void.  The  most  that  we  can  venture  is 
that  where  the  combination  obtains  control  of  the  market  the  law 
will  probably  condemn  it,  but  no  answer  can  be  made  to  the  ques- 
tion of  fact,  when  does  a  combination  have  control  of  the  market? 

Tlie  numerous  cases  relating  to  the  invalidity  of  a  secret 
agreement  not  to  bid  at  auction  sales  and  sometimes  included 
under  the  heading  we  are  discussing,  are  irrelevant.  In  some 
cases  of  combination  between  parties  engaged  in  a  business  which 
is  largely  carried  on  at  public  auction,  as  competitive  bidding  for 
public  works,  this  line  of  cases  is  frequently  referred  to.  It  is 
obvious,  however,  that  they  depend  on  an  entirely  different  prin- 
ciple.'*' 

In   nearly   all   the   cases   we   have   referred   to   the   combina- 
Ition  was  formed  between  several  individuals.     The  combination 
may  also  be  composed  of  two  or  more  corporations,  which  case, 

"In  the  following  cases,  where  the  combination  was  held  void,  the 
proportion  of  the  buying  or  selling  controlled  as  indicated  was  referred 
to  as  a  material  circumstance :  Milwaukee  Masons  &  Builders"  Asso.  v. 
Niezerowoski  (1897)  95  Wis.  129  (6/7ths  of  builders)  ;  Matter  of  Davies 
(1901)  168  N.  Y.  89  (90%  of  brewers);  Cravens  v.  Carter-Crume  Co. 
(1899)  34  C.  C.  A.  479  (80%);  Emery  v.  Ohio  Candle  Co.  (1890)  47  Oh. 
St.  320  (95%)- 

"Bishop  V.  American  Preserves  Co.  (1895)  157  111.  284;  Cummings  v. 
Union  Blue  Stone  Co.  (1900)  164  N.  Y.  401;  Slaughter  v.  Coal  &  Coke 
Co.  (1904)  55  W.  Va.  642;  Cravens  v.  Carter-Crume  Co.  (1905)  34  C.  C. 
A.  479- 

"Herriman  v.  Menzies  (1896)    115  Cal.  16. 

**£.  g.,  Nat'l  Fireproofing  Co.  v.  Masons  Builders  Asso.  (1906)  145  Fed. 
260. 

'^E.  g.,  Pacific  Factor  Co.  z:  Adler  (1891)  90  Cal.  no. 
"See  remarks  of  Howe,  J.,  in  Kellog  v.  Larkin  (Wis.  1851)  3  Chand. 
133,  156,  157- 
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while  presenting  some  variation  of  fact  is  probably  governed  by 
the  same  principle.^^  A  few  of  these  cases  have  been  collected 
by  way  of  illustration.^^ 

Combination  vs.  Competitors. 

We  have  pointed  out  some  of  the  principles  involved  in  con 
sidering  the  validity  of  the  combination  as  amongst  its  members. 
We  shall  now  discuss  the  aspect  of  the  combination  as  against 
competitors  outside  the  combination.  There  are  two  branches 
of  the  subject,  (i)  the  combination  competing,  (2)  the  combina- 
tion eliminating  competition  by  taking  covenants  in  restraint  of 
trade.  The  analysis  of  the  subject  is  indicated  in  the  note.^^  The 
right  of  competitors  to  recover  against  a  combination  is  the  same 
tort  right  which  we  have  already  noticed  in  the  case  of  an  in- 
dividual competing,*"  and  seems  to  be  somewhat  outside  the  pres- 
ent discussion.     Some  of  the  cases  on  this  point  which  have  been 

*^(i)  The  parties  may  merge  themselves  in  the  corporation  which  there- 
after conducts  the  entire  business. 

(2)  The  parties  may  form  a  corporation  which  does  part  of  the 
business,  and  with  which  they  severally  contract  in  restraint  of  their  own 
trade. 

(3)  The  parties  may  seek  to  attain  a  specific  end  subordinate  to  and 
forming  part  of  the  scheme,  by  forming  a  corporation  to  be  used  as  a 
means  of  attaining  that  end. 

**Thus,  a  corporation  may  be  organized  for  the  purpose  of  doing  all 
the  buying  or  selling.  See  Nat'l.  Harrow  Co.  v.  Quick  (1895)  67  Fed.  130. 
In  Oakdale  Mfg.  Co.  v.  Garst  (1894)  18  R.  I.  484,  A.  and  B.,  who  were 
carrying  on  a  separate  business  in  buterine  and  oleomargarine,  agreed 
to  unite  their  efforts  and  form  a  corporation,  turning  over  all  their  busi- 
ness to  the  corporation,  taking  stock,  and  making  covenants  not  to  en- 
gage in  the  same  business  for  five  years.  It  was  held  that  the  corporation 
could  have  an  injunction  restraining  one  of  the  parties  from  engaging  in 
business.  In  Electric  Co.  v.  Hawkes  (1898)  171  Mass.  loi,  there  was  a 
merger  of  two  corporations  into  a  third,  with  a  covenant  that  the  officers 
of  the  two  corporations  would  not  within  five  years  engage  in  business 
competing  with  the  new  corporation,  and  an  injunction  was  granted  for 
specific  performance.  On  the  other  hand,  in  the  Matter  of  Davies  (1901) 
168  N.  Y.  89,  there  was  a  consolidation  of  two  ice  companies,  con- 
trolling 90%  of  the  supply,  into  another  company  with  an  enormous  capi- 
talization, after  which  the  price  of  ice  in  New  York  city  was  raised  100%, 
and  it  was  held  that  the  combination  was  illegal  under  the  New  York 
Monopoly  Statute. 

"The  combination  as  against  competitors : 
(i)  Competition  by  a  combination 
Fair 
Unfair 
(2)   Purchase  of  competition 

By  taking  covenants  in  restraint  of  trade 
(a)  Attached  to  sale  of  business 
lb)  To  suspend  business  not  purchased. 

*"See  pp.  99,  ICO,  supra. 
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noticed  have  been  collected  in  the  note.*^  Where,  however,  a 
combination  undertakes  to  eliminate  competition  by  taking  cove- 
nants in  restraint  of  trade  from  the  competitors,  the  danger  to 
the  freedom  of  the  buying  or  selling  is  so  great  that  the  law  may 
well  take  notice  of  the  circumstances. 

The  covenant  may  be  taken  by  some  form  of  a  combination 
from  one  or  more  individuals  or  may  be  entered  into  and  taken 
by  individuals  and  form  a  combination,  which  latter  is  the  case 
of  combination  by  agreement  which  we  have  already  discussed. 
In  the  first  case,  we  must  consider  separately  the  right  of  the 
individual  covenantor  to  recover  on  the  covenant,  and  the  right 
of  the  combination  covenantee  to  enforce  the  covenant  by  an 
action  for  damages  or  for  specific  performance.  In  these  cases, 
the  validity  of  the  covenant  cannot  be  determined  from  its  face, 
as  in  the  case  of  the  covenants  we  have  previously  discussed, 
but  must  depend  upon  the  surrounding  circumstances.  In  some 
cases  the  court  has  condemned  such  covenants  as  if  they  were 
void  on  their  face,  and,  in  other  cases,  they  have  been  sustained 
without  any  reference  being  made  to  the  effect  on  the  market. 
The  same  problem  is  presented  here  as  in  the  case  of  a  monopoly. 
The  distinction  is  not  between  the  shutting  out  of  an  individual 
or  a  combination,*^  but  in  who  does  the  shutting  out,  an  individual 
or  a  combination.  We  have  sharply  distinguished  the  case  of  an  in- 
dividual covenantee  from  a  combination  covenantee,  and  this  is 
probably  the  first  attempt  in  the  law  to  draw  such  a  distinction. 

Although  in  these  cases  the  covenant  is  frequently  inserted 
in  a  contract  of  sale  of  a  business,  it  perhaps  as  often  is  made  by 
a  covenantor  who  retains  his  business  and  covenants  w'ith  some 
form  of  combination  to  abstain  from  business  altogether  in  some 
particular  for  a  specified  length  of  time,  or  to  carry  on  his  business 
in  a  particular  manner  specified  in  the  covenant,  or  in  such  manner 
as  the  covenantee  may  in  the   future  from  time  to  time  direct. 

"In  the  following  cases,  the  right  of  an  individual  to  recover  against 
a  combination  for  acts  of  competition,  see  Transportation  Co.  z:  Oil  Co. 
(1901)   50  W.  Va.  611;  Boutwell  z:  Marr  (1899)   71  Vt.  i. 

In  the  following  cases  the  competitor  could  not  recover  against  the 
combination.     Bowen  v.   Matheson,  et  al.   (1867)   96  Mass.  499. 

Where  a  combination  notifies  a  third  person  not  to  deal  with  certain 
competitors  under  pain  of  withdrawing  the  custom  of  the  combination, 
the  competitors  have  no  remedy  against  the  combination,  Masters  Build- 
ers Asso.  V.  Domascio,  et  al.  (1901)  16  Col.  App.  25;  Scottish  Co-operative 
Soc.  V.  Association  (1898)  35  Scot.  Law  Rep.  645;  Macauley  Bros.  v. 
Tierney  (1895)   19  R.  I.  255. 

*'See  remarks  of  Putnam,  J.,  in  Oliver  r.  Gilmore  (1892)  52  Fed.  562, 
565. 
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It  has  sometimes  been  supposed  that  there  is  a  distinction  between 
these  two  cases.  Thus,  it  was  said  in  one  case  that  the  covenant 
was  void  because  the  public  was  deprived  of  the  benefit  of  the 
continuance  of  the  business,  so  if  there  was  a  purchase  of  the 
business  the  same  evil  would  not  exist,  and  in  such  case  the 
covenant  would  be  lawful  and  the  covenant  not  to  trade  valid."*" 
On  the  other  hand,  the  argument  is  made  that  the  same  object 
may  be  accomplished  by  the  purchase  of  the  business  with  an 
accompanying  covenant  not  to  trade,  and  that  since  this  is  so, 
there  should  be  no  objection  to  the  method  of  a  mere  purchase. 
This  argument  does  not  seem  to  be  of  much  force. 

"Also  the  plaintiff's  proposition  that  what  is  sought  to  be  accom- 
plished by  this  contract  indirectly  might  have  been  under  the  law 
accomplished  directly  by  the  defendant's  purchasing  the  works 
and  closing  them,  does  not  aid  us  in  coming  to  a  conclusion  in 
this  case.  There  are  many  matters  which  the  law  cannot  prevent 
but  which  it  refuses  to  aid  when  in  an  executory  form."'** 

There  is,  it  is  apprehended,  no  distinction.  If  the  covenantee 
is  a  combination,  the  same  reasons  call  for  the  invalidity  of  a 
covenant  attached  to  the  sale  of  a  business  as  to  one  involving 
merely  a  suspension  of  business  activity.  The  distinction  is  be- 
tween those  cases  where  the  covenantee  acquires  control  of  the 
market,  and  those  cases  where  he  does  not,  and  between  an  indi- 
vidual covenantee  and  a  combination  covenantee,  and  both  cove- 
nants are  equally  useful  in  obtaining  control  of  the  market.*^ 

The  general  rule  is  that  where  it  appears  that  the  covenantee 
is  some  form  of  combination,  the  covenant  cannot  be  enforced 
against  the  covenantor  where  the  circumstances  show  that  the 
covenantee  is  thereby  acquiring  control  of  the  buying  or  selling. 
In  many  of  the  cases  cited  in  the  note,  the  covenantee  was  a 
corporation,  although  no  particular  account  seems  to  have  been 
taken  of  that  circumstance.*"    There  are,  however,  some  cases  to 

^'Grant,  J.,  in  lark  v.  Needham   (1900)    125  Mich.  84.  87. 

"Putnam,  J.,  in  Oliver  v.  Gilmore   (1892)   52  Fed.  562,  565. 

"It  may  be  argued,  however,  that  it  is  much  easier  to  pay  for  shutting 
down  a  business  for  a  period  of  time  than  it  is  to  buy  the  business  out, 
and  consequently  the  same  amount  of  capital  will  enable  the  taking  of 
more  covenants  in  one  case  than  in  the  other. 

^"Lufkin  Rule  Co.  v.  Fringeli  (1898)  57  Oh.  St.  596;  Western  Wooden 
Ware  Assoc,  v.  Starkey  (1890)  84  Mich.  76;  Falvey  v.  Woolner  (N.  Y. 
1902)  71  App.  Div.  331;  Trenton  Potteries  Co.  v.  Oliphant  (1898)  56  N.  J. 
Eq.  680;  Santa  Clara  Lumber  Co.  v.  Hayes  (1888)  76  Cal.  387.  In 
American  Preservers  Trust  v.  Taylor  Mfg.  Co.  (1891)  46  Fed.  152,  the 
corporation  covenantee  was  refused  an  injunction  against  the  covenantor 
probably  on  the  ground  that  the  contract  was  beyond  its  corporate  powers. 
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the  contrary.  Thus  in  Monongahela  River,  etc.  Co.  v.  Jutte,"  the 
covenantee  was  awarded  an  injunction  to  enforce  a  covenant  to 
abandon  mining  coal  in  a  certain  territory,  the  court  saying**  that 
the  public  poHcy  of  the  Commonwealth  of  Pennsylvania  is  to  en- 
courage large  aggregations  of  corporate  capital  for  the  develop- 
ment of  the  Commonwealth's  resources. 

In  the  case  of  U.  S.  Cordage  v.  Walls  Sons  Rope  Co.*®  a  sim- 
ilar decision  was  rendered  without  any  discussion  of  the  ques- 
tion of  monopoly  or  combination.  In  this  case,  however,  the 
covenantee  was  in  the  hands  of  a  receiver,  which  would  raise  a 
presumption  of  inability  to  accomplish  the  monopoly,  which  con- 
sideration, however,  was  not  adverted  to  by  the  court.''"  It  is 
obvious,  however,  that  since  the  law  only  condemns  these  cov- 
enants because  of  the  use  made  of  them  by  the  covenantee,  that 
an  innocent  covenantor  should  not  be  deprived  of  the  right  under 
the  covenant  because  of  the  illegality  affecting  the  covenantee.  In 
this  case  the  covenantor  might  recover  against  a  covenantee  when 
the  covenantee  could  not  recover  against  the  covenantor.  Al- 
though this  distinction  has  been  suggested  in  several  cases,'^  it 
is  not  possible  to  state  with  any  confidence  exactly  how  innocent 
of  the  monopolistic  scheme  of  the  covenantee  the  covenantor  must 
be  in  order  to  enable  him  to  recover.  In  most  cases  he  cannot 
recover.^-  In  one  case,  however,  the  covenantor  was  allowed  to 
recover  against  the  covenantee. ^^ 

There  is  one  variation  of  the  combination  amongst  competi- 
tors which  may  be  noticed  and  which  stands  part  way  between 
such  a  combination  and  a  combination  between  buyers  and  sellers. 
We  are  referring  to  the  case  of  a  combination  between  wholesalers 
as  against  a  combination  between  retailers.     Both  sets  of  parties 

*'(i904)  210  Pa.  St.  288. 

**At  p.  299. 

"(N.  Y.  1895)  90  Hun.  429. 

'^"See,  also,  Oakdale  Mfg.  Co.  z:  Garst  (1894)   18  R.  I.  484. 

"Oliver  v.  Gilmore  (1892)  52  Fed.  562,  Putnam,  J.,  at  p.  565.  See 
Clancey  z:  Onondaga  Fine  Salt  M.  Co.  (N.  Y.  1862)  62  Barb.  395. 

"In  the  following  cases,  the  covenantor  had  knowledge  and  could  not 
recover:  Richardson  v.  Buhl  (1889)  77  Mich.  632;  Arnot  &  Pittston  v. 
Elmira  Coal  Co.  (1877)  68  N.  Y.  558;  Clark  z:  Needham  (1900)  125 
Mich.  84;  Oliver  v.  Gilmore  (1892)  52  Fed.  562;  Cravens  v.  Carter 
Crume  Co.  (1899)  34  C.  C.  A.  479;  Texas  Oil  Co.  v.  Adoe  (1892)  83 
Tex.  650;  Tuscaloosa  Ice  Co.  v.  Williams  (1899)  127  Ala.  no. 

"Wood  z:  Whitehead  Bro.  Co.  (1901)  165  N.  Y.  545.  The  covenantee 
was  a  corporation,  and  no  reference  was  made  to  extraneous  circum- 
stances nor  was  there  any  evidence  of  other  similar  covenants.  The  action 
was  at  law. 
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are  sellers  or  buyers  of  the  same  article,  generally  sellers,  and 
while  they  are  buyers  and  sellers  between  themselves,  they  are,  at 
the  same  time,  in  competition  with  each  other.  Numerous  instances 
arise  of  combinations  designed  to  prevent  the  wholesalers  from 
dealing  directly  with  consumers.  A  few  of  these  cases  have  been 
collected  in  the  note,  but  the  amount  of  authority  is  hardly  suffi- 
cient to  warrant  the  drawing  of  any  conclusion.^* 

Effect  of  the  Combination  of  Buyers  Against  the  Sellers  or  Vice 

Versa. 

We  have  already  pointed  out  that  a  combination  of  buyers 
may  indirectly  restrain  the  trade  of  the  sellers,  and  vice  versa. 
This  indirect  restraint  is  imposed  by  the  mere  combination  among 
the  buyers  or  sellers  to  trade  in  a  certain  way.  The  parties 
buying  from  or  selling  to  the  combination  could  trade  or  not,  as 
they  saw  fit.  It  is  obvious,  however,  that  the  indirect  restraint 
thus  imposed  may  vary  in  the  force  which  it  exerts  on  the  parties 
restrained,  and  may  amount  to  a  total  prohibition  from  trading  at 
all.  Such  restraint,  of  course,  does  not  arise  in  practice  because 
it  would  defeat  the  object  of  the  combination.  A  combination 
which  stopped  all  business  would  be  worse  for  the  members  of 
the  combination  than  no  combination  at  all.^^  When  the  law 
undertakes  to  interfere  between  the  buyers  or  sellers,  whether 
against  or  on  behalf  of  a  combination,  it  presses  more  closely  on 
the  principle  of  freedom  of  contract  than  in  any  of  the  cases  we 
have  heretofore  discussed. 

As  between  individual  buyers  and  sellers,  the  law  generally 
gives  no  remedy  for  refusal  to  trade  nor  will  it  award  an  in- 

"In  Olive  &  Sternenberg  v.  Van  Patten  (1894)  7  Tex.  Civ.  App.  630, 
the  plaintiff,  who  was  the  owner  of  a  saw-mill,  was  entitled  to  recover 
damages  in  an  action  at  law  from  an  association  of  wholesale  dealers 
because  of  action  on  their  part,  maliciously  and  without  reason  restrain- 
ing him  from  selling  to  the  retail  dealers.  In  Delz  v.  Winfree,  Norman 
&  Pearson  (1891)  80  Tex.  400,  a  retail  dealer  was  held  entitled  to  recover 
at  law  upon  allegations  of  malice  against  a  wholesaler,  who  refused  to 
sell  to  him  in  pursuance  of  a  combination  with  other  wholesalers.  In 
Bohn  Mfg.  Co.  v.  Mollis  (1893)  54  Minn.  223,  the  retail  dealers  formed 
an  association  and  adopted  a  by-law  to  restrain  a  wholesale  dealer  from 
selling  direct  to  the  consumer,  and  it  was  held  that  a  wholesaler  could 
not  be  relieved  in  equity  against  the  operation  of  the  by-law.  The  court 
put  the  decision  on  the  ground  that  the  retailers  had  a  right  to  combine 
and  protect  their  members  against  sales  by  wholesalers  direct  to  con- 
sumers. 

"Since  profit  is  the  object  presumably  of  every  combination,  the  dan- 
ger of  destroying  business  by  too  great  restraint  is  a  very  potent  check  on 
the  misuse  of  power  by  a  combination. 
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junction  to  compel  a  sale  on  any  specific  terms.  A  combination, 
however,  of  buyers  or  sellers  possesses  such  power  that  an  indi- 
vidual buying  from  or  selling  to  the  combination  may  easily  stand 
in  need  of  the  assistance  of  the  law.  He  is  protected  indirectly, 
we  have  seen,  by  the  refusal  of  the  law  to  attach  in  the  case  of 
certain  combinations  any  binding  effect  as  respects  the  members. 
If,  however,  all  the  persons  concerned  in  the  combination  choose 
to  abide  by  its  terms,  this  protection  is  removed.  The  protection 
is,  therefore,  inadequate  at  common  law,  and  one  object  of  the 
various  monopoly  statutes  which  have  been  passed  by  Congress 
and  a  number  of  the  states,  is  to  provide  for  the  active  interference 
with  combinations  notwithstanding  the  willingness  of  the  members 
to  continue  therein.  A  striking  illustration  of  this  aspect  of  com- 
bination is  to  be  found  in  the  case  of  Kirkman  v.  Shazucross,^' 
where  an  agreement  was  entered  into  by  a  number  of  dyers  and 
bleachers  at  a  public  meeting  that  they  would  not  receive  any 
more  goods  to  be  dyed,  &c.,  but  on  condition  that  they  should 
respectively  have  a  lien  on  the  goods  for  their  general  balance. 
The  customer  who  delivered  goods  to  be  dyed  and  who  had 
notice  of  the  meeting,  brought  an  action  to  recover  the  goods  with- 
out paying  the  general  balance.  The  court  held  he  could  not  re- 
cover. It  is  plain  on  the  principles  of  the  law  of  contracts  that  the 
plaintiff  was  bound  by  the  terms  of  the  agreement,  and  the  proceed- 
ing was  in  eflfect  an  attempt  by  him  to  be  relieved  from  the  terms 
of  a  contract  which  he  had  entered  into.  Our  law  is  very  averse 
to  relieving  a  party  from  the  binding  obligation  of  a  contract, 
and  the  cases  in  which  such  interference  occurs  are  confined  to 
a  few  well-settled  heads  of  equity  jurisprudence.  The  court  dis- 
missed the  case  on  the  ground  that  there  was  no  violation  of 
public  policy  by  the  regulation  as  to  the  lien.  This  case,  there.- 
fore,  points  to  the  principle  that  the  law  may  interfere  to  relieve 
from  the  operation  of  a  contract  to  which  a  party  has  been 
forced  to  enter  by  the  pressure  of  combination  on  the  part  of 
the  persons  from  whom  he  is  buying  or  to  whom  he  is  selling, 
and  if  this  is  so,  the  law  may  interfere  before  the  contract  is 
entered  into  and  prevent  a  contract  from  being  made  upon 
too  harsh  terms.  A  common  example  in  modem  times  of  this 
aspect  of  combination  is  to  be  found  in  the  case  of  a  combina- 
tion of  sellers  forming  a  credit  association  under  the  rules  of 
which  customers  of  the  members  who  have  not  paid  their  bills 

"(1794)  6  T.  R.  14. 
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are  reported  and  placed  on  a  list  which  is  furnished  to  all  the 
members,  who  were  then  forbidden  to  sell  to  such  delinquents.  Such 
an  association  no  doubt  serves  a  very  useful  purpose  and,  at  the 
same  time,  is  a  powerful  machine  for  the  collection  of  debts, 
characterized  by  some  courts  as  illegal  because  usurping  the  func- 
tions of  a  judiciary,  and  in  so  far  as  it  involves  the  blacklisting  of 
an  individual  without  giving  him  a  chance  to  be  heard  on  the 
question  of  whether  the  debt  is  due,  seems  to  be  oppressive. 

In  some  cases,  where  the  combination  was  in  the  form  of  a 
corporation,  a  buyer  obtained  an  injunction  against  the  regulation 
proceeding  largely  on  the  ground  that  the  action  was  beyond  the 
corporate  power.^^  In  other  cases,  the  buyer  was  allowed  to  re- 
cover damages  in  an  action  at  law  against  the  combination,"* 
although  in  other  cases  a  contrary  decision  was  reached."*^  This 
form  of  combination  seems  to  stand  very  much  in  need  of  legis- 
lative regulation. 

Generally  speaking,  the  combination  will,  as  respects  its  deal- 
ings with  persons  unconnected  with  the  buying  and  selling  in 
question,  not  be  under  any  disability  because  it  is  an  unlawful 
combination  in  restraint  of  trade.®" 

It  is,  of  course,  clear  that  where  an  association  has  fixed  a 
price,  a  member  of  the  association  cannot  compel  a  purchaser 
to  take  goods  at  such  price  where  there  is  no  agreement  to  that 
eflfect ;  the  seller  can  recover  only  the  market  price.®^ 

Combination  Between  Buyers  and  Sellers. 

The  aspect  of  a  combination  between  buyers  and  sellers  pre- 
sents itself  in  several  different  ways,  as  follows:  (i)  The  effect 
of  the  combination  on  persons  buying  and  selling  who  are  not 
parties  to  it.  (2)  The  effect  of  a  combination  between  some  or 
all  of  the  buyers  and  sellers  as  among  themselves.  (3)  The  effect 
of  the  combination  on  third  persons  not  connected  with  the  trade 

"Arbour  v.  Pittsburg,  etc.  Asso.  (1907)  35  Pa.  C.  C.  595;  Hartnett  v. 
Plumbers  Supply  Asso.   (1897)   169  Mass.  229. 

"^Mclntyre  v.  Weinert   (1900)    195   Pa.   St.  52. 

''Schulten  v.  Bavarian  Brewing  Co.  (1894)  96  Ky.  224;  Brewster  v. 
Miller's  Sons  Co.   (1897)   loi  Ky.  368. 

~See  Dennehy  v.  McNulta  (1898)  86  Fed.  825;  Strait  v.  Harrow  Co. 
(1892)  51  Fed.  819;  Connolly  v.  Union  Sewer  Pipe  Co.  (1901)  184  U.  S. 
540. 

"Lovejoy  V.  Michels  (1891)  88  Mich.  15.  So,  also,  if  the  buyer  and 
seller  sell  at  the  price  fixed  by  the  combination,  neither  of  them  can  be 
heard  to  say  that  the  combination  is  illegal  and  the  price  they  fix  must 
govern.     Matthews  Glass  Co.  v.  Burk   (1904)    162  Ind.  608. 
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in  question.  As  to  the  first,  we  may  observe  that  the  law  probably 
is  that  an  individual  excluded  from  trade  or  injured  in  his  trade 
by  a  combination  of  the  buyers  or  sellers  can  have  a  remedy  at 
law  or  equity,  according  to  the  circumstances  of  the  case.  Such 
a  combination  is  so  much  more  powerful  than  a  combination 
merely  among  the  buyers  or  sellers,  that  the  individual  excluded 
is  in  an  almost  helpless  position.®^  No  case  has  been  found  turning 
on  the  question  of  how  far  the  law  will  enforce  a  combination 
between  buyers  or  sellers  as  amongst  the  parties  to  it  independently 
of  any  statute.  The  probability  is  that  the  decisions  would  not  go 
as  far  in  enforcing  such  a  combination  as  they  do  in  enforcing  a 
combination  merely  among  the  buyers  or  sellers.  Such  a  combina- 
tion will  bear  the  same  relation  to  third  parties  unconnected  with 
the  trade  as  the  case  of  a  combination  of  buyers  or  sellers. 

Labor  Unions. 

The  aspect  of  a  labor  union  as  a  restraint  on  trade  requires 
separate  notice.  This  case  presents  the  same  general  aspect  as 
the  combinations  we  have  already  discussed,  but  the  law  has 
taken  a  somewhat  different  course  owing  to  reasons  which  we 
need  not  go  into  at  this  time,  and  the  principles  involved  are  some- 
what more  intricate.  While  formerly  laboring  men  enjoyed  less 
right  than  did  a  combination  of  business  men  or  manufacturers, 
they  now  probably  enjoy  more  right  of  combination.  The  em- 
ployers are  buyers  of  labor ;  the  employees  are  sellers  of  labor. 
The  members  of  the  union  have  submitted  themselves  to  a  volun- 
tary restraint  on  the  sale  of  their  labor.  In  so  far  as  the  union 
prevents  other  workmen  from  being  employed  in  place  of  the 
members  of  the  union,  there  is  a  case  of  competition.  The  freedom 
of  the  employer  in  buying  labor  is  indirectly  restrained  to  the 
extent  that  he  is  prevented  from  employing  workmen  not  members 

*"In  Ertz  V.  Produce  Exchange  ( 1900)  79  Minn.  140,  an  exchange  com- 
posed of  the  persons  buying  and  selling  farm  produce  took  action  exclud- 
ing a  commission  merchant  from  the  trade  without  any  legitimate  inter- 
est to  serve,  and  it  was  held  that  the  commission  merchant  was  entitled 
to  recover  damages  from  the  exchange  in  an  action  at  law  in  which  he 
alleged  malice.  So,  also,  a  retail  coal  dealer  who  was  excluded  from 
business  by  a  combination  of  wholesalers  and  other  retailers  refusing 
to  deal  with  him  because  not  a  member  of  the  association,  can  recover 
damages  from  the  members  of  the  association,  and  in  this  case  is  a  dictum 
that  he  can  have  a  remedy  by  way  of  injunction.  Hawarden  v.  Voughio- 
gheny  Coal  Co.  (1901)  11 1  Wis.  545.  See.  also,  Purington  t:  Hinchliflf 
(1903)  219  111.  159;  Jackson  v.  Stanfield  (t<Sq3)  137  Ind.  592:  Walsh  v. 
Ass'n  of  Plumbers  (1902)  97  Mo.  App.  280;  Oatzow  v.  Buening  (1900) 
106  \^'is.   I. 
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of  the  union.  The  union  may  also  strike  at  the  employer  by 
restraining  the  trade  of  third  parties  not  concerned  in  the  buying 
or  selling  in  question,  as,  for  instance,  in  the  case  of  a  sympathetic 
strike.  Where  the  employer  and  union  agree  together,  exclud- 
ing non-union  labor,  there  is  a  case  of  combination  between  buyers 
and  sellers  excluding  some  of  the  sellers,  and  when  the  strike  is 
of  the  employees  of  a  public  service  corporation,  the  ensuing  sus- 
pension of  transportation  facilities  operates  as  a  restraint  on  the 
trade  of  all  those  who  may  wish  to  buy  transportation.  Further- 
more, since  the  relation  between  the  employer  and  the  employee  is 
contractual,  it  follows  that  whenever  such  a  relation  is  broken 
off  through  the  efforts  of  other  employers,  other  employees  or 
third  persons,  a  right  of  action  may  arise  for  tort  committed  by 
persuading  the  parties  to  break  their  contract.  The  questions  in- 
volved here  are  intricate  and  interesting  but  entirely  apart  from 
any  question  of  the  law  of  restraints  of  trade.  Where  the  em- 
ployer and  employee  have  not  yet  entered  into  relations,  and 
pressure  is  used  to  prevent  any  such  arrangement,  the  case  is 
different  and  more  nearly  approaches  the  question  of  restraint  of 
trade.  We  shall  only  be  able  to  refer  to  a  few  of  the  principles 
involved,  as  it  will  not  be  possible  within  the  limits  of  this  article 
to  collect  even  a  small  part  of  the  cases  and  properly  discuss  them. 

So  far  as  the  right  of  the  workmen  to  enforce  the  terms  of  the 
combination  against  each  other  is  concerned,  the  cases  exhibit  the 
same  lack  of  harmony  as  is  to  be  found  in  the  cases  relating  to 
the  right  of  the  members  of  other  combinations  of  buyers  or 
sellers  to  enforce  the  combination  inter  se. 

Thus,  in  More  v.  Bennett,^^  the  court  refused  to  enforce 
against  a  member  a  by-law  of  an  association  of  stenographers  fix- 
ing the  price  of  services,  although  the  association  only  comprised 
a  small  part  of  the  workers  in  that  line  of  activity  in  the  locality. 
Whereas,  in  Master  Stevedores  Asso.  v.  Walsh,^*  the  court  en- 
torced  a  by-law  of  an  association  of  stevedores  fixing  the  price 
of  labor,  and  in  Bailey  v.  Master  Pliimbers,^^  a  by-law  of  a 
plumbers  association,  fixing  prices  and  eliminating  competition 
among  the  members,  was  held  void  and  could  not  be  enforced 
against  a  member  partly  on  the  ground  that  the  labor  of  the 
members  of  the  association  was  necessary  to  the  public  health 

"(1892)  140  111.  69. 

"  (N.  Y.  1867)  2  Daly  i. 

"(1899)   103  Tenn.  99. 
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and  convenience,  and  the  operation  of  the  association  had  in 
fact  enhanced  prices  to  an  unreasonable  extent.  Cases  of  this 
kind  among  workmen  are  rare  because  a  strike  and  a  boycott 
furnish  a  far  more  potent  means  of  enforcing  demands  against 
competitiors  or  amongst  themselves  than  is  possible  in  an  action 
at  law. 

The  combination  of  workmen  is  also  to  be  considered  in  re- 
spect to  other  workmen  not  members  engaged  in  the  same  trade, 
that  is  to  say,  the  right  of  non-union  labor  as  against  union  labor. 
This  is  simply  another  aspect  of  competition.  Some  sellers  of  labor 
by  combining  endeavor  to  force  others  not  in  the  combination 
out  of  the  business.  A  few  cases  have  been  referred  to  in  the  note." 
The  right  of  the  non-union  man  depends  on  a  number  of  different 
considerations  which  cannot  be  discussed  here  and  which  may 
well  be  referred  to  the  same  heading  of  unfair  competition  which 
we  have  already  mentioned.  So  also  the  aspect  of  a  combination 
of  laboring  men  is  to  be  considered  as  respects  its  effect  on  the 
employer.  Here,  again,  we  find  the  endeavor  to  extend  the  law 
to  the  making  of  contracts  between  the  seller  and  the  buyer.  In 
the  case  of  a  labor  union,  the  attempt  is  much  more  frequently 
made  than  in  the  case  of  any  other  combination  of  sellers  to 
compel  the  employer,  by  one  means  or  another,  to  buy  the  labor 
on  the  terms  laid  down.  So  far  as  the  laboring  man  is  con- 
cerned, there  is  a  difference  arising  from  the  circumstance  that 
he  must  make  an  immediate  sale  of  his  labor  or  starve;  he  cannot 
wait  a  few  weeks  or  months  for  changes  in  the  market  as  in  the 
case  of  ordinary  sellers  of  commodities.  This  aspect  of  a  com- 
bination frequently  comes  up  in  considering  the  right  of  the  em- 
ployer to  proceed  against  the  combination  of  laboring  men  for 
damages  to  his  business.  Thus,  the  employer  may  seek  to  re- 
cover damages  from  the  union  or  from  third  persons  for  procuring 
the  discharge  of  workmen  with  whom  he  had  contractual  re- 
lations.'^   So,  also,  the  employer  may  sue  at  law  for  damages  for 


"The  non-union  men  succeeded  against  the  union  in  these  cases: 
Equity,  Erdman  v.  Mitchell  (1903)  207  Pa.  St.  79.  Law,  Lucke  v.  Assem- 
bly (1893)  77  Md.  396;  Perkins  v.  Pendleton  (1897)  90  Me.  166;  Curran 
V.  Galen  (1897)  152  N.  Y.  33.  The  right  of  the  non-union  men  to  recover 
against  the  union  was  denied  in  these  cases:  Equity,  Pickett  v.  Walsh 
(1906)  192  Mass.  572.  Law,  Perrault  i:  Gauthier  (1897)  28  Can.  Sup.  Ct. 
241;  Allen  V.  Flood,  L.  R.  (1898)  A.  C.  i.  A  non-union  man  cannot  force 
his  way  into  the  union,  Mayer  v.  The  Asso.  (1890)  47  N.  J.  Eq.  5i9- 

"See  Quinn  v.  Leathem  L.  R.  [1901]  A.  C.  495;  Old  Dominion  S.  S. 
Co.  V.  :McKenna  (1887)  30  Fed.  48. 
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preventing  him  from  employing  workmen,  and  he  may  proceed 
for  an  injunction  restraining  the  union  or  its  members  as  to  any 
of  these  acts  specified  or  as  to  any  acts  in  furtherance  of  any  rule 
of  action  that  may  be  seeking  to  force  the  employer  to  accept.®' 
In  all  of  these  cases  the  employer  seeks  the  protection  of  the  law 
against  the  indirect  restraint  on  his  freedom  to  buy  labor,  imposed 
by  reason  of  the  direct  restraint  on  the  laboring  men  created  by 
the  combination,  which  situation  is  complicated  by  overt  acts  on 
the  part  of  the  combination.  The  employer,  of  course,  has  no  right 
to  compel  the  workmen  to  accept  employment  on  his  terms,  and 
to  be  consistent  the  law  should  say  that  the  union  has  not  the  right 
to  compel  the  employer  to  buy  labor  on  their  terms.  This  right, 
however,  is  frequently  achieved  by  indirect  methods.  An  asso- 
ciation of  workmen,  of  course,  can  recover  against  third  parties 
even  though  they  have  been  formed  for  an  illegal  purpose  or  have 
been  guilty  of  illegal  acts.®^ 

Summary  of  the  Discussion. 

The  discussion  in  the  two  articles  may  be  summarized  as 
follows:  Trade  consists  of  buying  and  selling.  The  factors  in- 
volved are  the  buyer  and  seller,  and  the  chief  elements  of  a  sale 
are:  (i)  person,  (2)  place,  (3)  time,  (4)  price,  (5)  thing  sold. 
Freedom  of  trade  exists  when  each  individual  is  entirely  unre- 
strained in  his  individual  action  in  buying  or  selling  as  to  each 
of  the  elements  mentioned.  This  freedom  depends  on  the  common 
law  principle  favoring  freedom  of  contract,  which  in  turn  is  op- 
posed at  times  by  the  principle  protecting  the  rights  of  the  com- 
munity. Freedom  of  trade  presents  an  opportunity  for  the  exist- 
ence of  competition.  Competition  in  trade  consists  in  endeavor- 
ing to  make  one  or  a  number  of  sales  or  purchases  which  one  or 
several  other  parties  are  also  endeavoring  to  make.  Competi- 
tion, so  far  as  it  is  successful,  is  an  interference  with  the  trade  of 
the  party  competed  against,  who  has  no  standing  under  the  law 
to  complain  unless  the  competition  is  unfair.  Competition  among 
the  sellers  operates  to  the  advantage  of  the  buyers,  and  vice  versa. 

''The  employer  obtained  an  injunction  in  these  cases:  Barr  v.  Essex 
Traders  Council  (1894)  53  N.  J.  Eq.  loi ;  Beck  v.  Union  (1898)  118  Mich. 
497;  Hopkins  v.  Orley  Stove  Co.  (1897)  83  Fed.  912.  And  he  succeeded 
in  an  action  at  law  in  these  cases:  Carew  v.  Rutherford  (1870)  106  Mass. 
i;  Temperton  v.  Russell,  L.  R.  [1893]  i  Q.  B.  715.  The  employer  was 
refused  an  injunction  in  these  cases:  Lindsay  Co.  v.  Montana,  F.  L.  (1908) 
37  Mont.  264;  Clothing  Co.  v.  Watson  (1901)    1O8  Mo.  133. 

"Snow  V.  Wheeler  (1873)   113  Mass.  179. 
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Competition  in  either  case  may  be  to  the  disadvantage  of  the 
parties  competed  against  and  when  carried  to  excess  exterminates 
competition  and  leaves  the  buyer  or  seller,  as  the  case  may  be,  with- 
out the  benefit  of  any  competition  at  all.  Competition,  therefore,  is 
beneficial  to  a  certain  extent,  always  more  or  less  injurious  to 
the  parties  competed  against,  and  when  carried  to  excess  produces 
the  same  state  of  affairs  as  the  absence  of  competition.  A  per- 
son who  has  freedom  of  trade  may  compete,  and  restriction  on 
this  freedom  of  trade  diminishes,  to  that  extent,  his  capacity  to 
compete.  Competition  may.  therefore,  be  the  indirect  result  of 
freedom  of  trade.  The  market  is  the  contact  between  the  buyer  and 
seller  and  consists  of  the  transaction  between  these  parties. 

The  market  is  controlled  when  all  or  the  larger  part  of  the 
buying  and  selling  is  in  the  hands  of  one  person  or  a  combina- 
tion. Restraints  on  trade  may  operate  (i)  equally  on  some  one 
(^r  all  of  the  buyers  and  sellers,  (2)  on  some  one  or  all  of  one 
or  the  other  of  them,  (3)  and  as  to  one  or  all  of  any  of  the  ele- 
ments we  have  mentioned,  and  may  be  voluntary  or  involuntary, 
(Hrect  or  indirect.  A  direct  restraint  specifically  prohibits  an  in- 
dividual from  some  act  of  trade  or  restrains  him  in  the  manner  of 
doing  some  act  of  trade.  An  indirect  restraint  is  the  restraint 
imposed  on  another  person  by  reason  of  this  direct  restraint.  The 
various  restraints  of  trade  are  as  follows :''°  ( i )  Monopoly,  which 
is  a  state  of  facts  and  exists  when  all  the  buying  or  selling  of  a 
particular  commodity  is  in  the  hands  of  one  person  or  a  combina- 
tion of  persons  acting  as  a  unit.  A  monopoly  is  objectionable  as 
a  restraint  on  trade  of  (a)  those  who  may  seek  to  engage  in  the 
same  trade  but  cannot  do  so  with  any  chance  of  profit  because 
of  the  monopoly,  (b)  of  the  persons  buying  or  selling,  as  the  case 
may  be,  from  or  to  the  monopoly;  (c)  and  when  the  monopoly 
has  been  brought  about  by  a  combination  or  contract  it  is  a  restraint 
on  the  trade  of  the  parties  to  the  combination  or  contract.  The 
only  real  evil  of  a  monopoly  is  its  aspect  as  a  restraint  on  the 
trade  of  those  buying  from  or  selling  to  the  monopoly.  The 
amount  of  the  buying  or  selling  controlled  by  one  person  or  a 
combination  may  be  sufficient  to  confer  all  the  advantages  and 
bring  about  all  the  evils  of  a  monopoly  although  no  perfect  mo- 
nopoly be  in  eflfect  achieved.  The  question  is,  what  size  of  business 
is  to  be  treated  as  a  monopoly?  This  question  cannot  be  answered 
on  the  authorities. 

'"For  a  table  of  restraints  on  trade,  see  12  Columbia  Law  Review  105, 
note  21. 
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Monopolies  are  of  different  origin, — those  arising  by  grant 
from  the  state,  by  accident  and  by  nature  seem  to  be  lawful.  So, 
also,  where  the  monopoly  arises  by  the  exertions  of  an  individual, 
the  law  cannot  interfere  without  repudiating  the  principle  favor- 
ing freedom  of  individual  action  and  contract.  When  the  monopoly 
is  brought  about  by  associated  action  or  combination,  the  law  is 
different.  Monopoly,  therefore,  is  probably  in  itself  perfectly 
lawful,  and  the  law  only  objects  to  certain  methods  of  bringing  it 
about.  Competition,  regulations  by  the  state,  and  the  action  of 
public  service  corporations  are  also  restraints  on  trade ;  the  latter  is 
peculiarly  the  subject  of  legislative  regulation.  A  restraint  may  be 
imposed  on  trade  by  the  performance  of  a  covenant  contained  in 
a  contract,  which  performance  may  be  an  act  either  of  omission 
or  commission,  and  may  restrain  the  trade  of  (i)  the  covenantor, 

(2)  the  covenantee,  (3)  a  third  person.  Our  concern  is  only  with 
the  first,  in  which  case  the  performance  of  the  covenant  may  in- 
volve (i)  total  cessation  of  trade,  (2)  restriction  on  the  manner 
of  trading  generally  as  to  one  or  more  of  the  elements  we  have 
referred  to.  The  first  is  generally  found  in  contracts  relating  to 
(i)  a  sale  usually  of  a  business,  (2)  dissolution  of  a  partnership. 

(3)  employment  of  a  servant;  the  second  in  contracts  of  (i) 
formation  of  a  partnership,  (2)  agreement  among  competitors,  (3) 
agreements  between  buyers  and  sellers.  The  one  eliminates  com- 
petition, the  other  modifies  it. 

The  performance  of  a  covenant  in  restraint  of  trade  is  a  direct 
restraint  on  the  trade  of  the  promisor  or  promissee,  and  an  in- 
direct restraint  on  the  trade  of  the  several  parties  whose  free- 
dom of  trade  may  be  diminished  by  the  performance  of  the  cove- 
nant. Covenants  in  restraint  of  trade  may  also  be  divided  into 
(i)  those  entered  into  by  an  individual,  (2)  those  entered  into 
by  a  combination,  (3)  those  entered  into  by  several  individuals 
for  the  formation  of  a  combination  or  by  one  person  in  aid  of  a 
combination. 

A  covenant  not  to  trade  was  illegal  at  common  law  as  against 
public  policy  when  the  restraint  imposed  by  the  performance  of  the 
covenants  was  unreasonable.  The  objections  on  the  score  of 
public  policy  may  be  reduced  to  four  heads.  These  are  (i)  effect 
on  the  covenantor,  (2)  effect  on  the  covenantee,  (3)  effect  on  com- 
petitors, (4)  effect  on  persons  buying  from  or  selling  to  the  cove- 
nantee, and  in  each  case  we  must  consider  (i)  the  case  of  a 
covenant  to  abstain  from  trade,  (2)  the  case  of  a  covenant  merely 
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to  trade  in  a  particular  way.  The  objection  that  the  covenantor 
was  injured  by  the  performance  of  a  covenant  to  abstain  from  a 
particular  trade  is  no  longer  of  any  force  when  occupations  may 
be  changed  with  facility.  This  objection  never  did  apply  to  a 
covenant  merely  to  trade  in  a  particular  manner.  The  performance 
of  the  covenant  is  in  each  case  distinctly  advantageous  to  the 
covenantee  as  he  is  giving  a  consideration  for  it.  Competitors 
are  benefitted  in  each  case  because  the  performance  of  the  cove- 
nant to  that  extent  diminishes  competition.  The  persons  buying 
from  or  selling  to  the  covenantee  are  injured  by  the  removal 
of  the  customer,  thus  diminishing  their  freedom  of  trade  by  nar- 
rowing the  market.  They  have  no  ground  to  complain  of  such 
removal  unless  the  covenants  are  taken  by  some  form  of  com- 
bination which  thereby  acquires  control  of  the  buying  or  sell- 
ing. The  law  cannot  interfere  except  in  the  case  of  a  combination 
without  repudiating  the  principle  favoring  freedom  of  individual 
action.  There  is  little  danger  under  modem  conditions  of  an 
individual  acquiring  a  monopoly  by  taking  covenants  in  restraint 
of  trade.  The  other  cases  of  covenants  in  restraint  of  trade  are 
those  between  buyers  and  sellers  which,  in  the  case  of  individuals, 
appear  to  be  unobjectionable. 

When  we  consider  the  subject  of  combination  we  must  recog- 
nize the  distinction  between  individual  action  and  associated  ac- 
tion. So  far  as  the  law  of  restraints  on  trade  is  concerned,  the 
right  of  association  is  regarded  as  a  peculiar  privilege,  the  exer- 
cise whereof  may  lead  to  results  injurious  to  individuals  and  to 
the  public,  and  therefore  to  be  circumscribed  and  jealously  dealt 
with  by  the  law.  The  argument  that  what  one  man  may  lawfully 
do  several  together  may  do  is  not  sound,  because  the  law  regards 
the  potency  of  numbers,  and  the  principle  as  to  the  lawfulness  of  an 
individual  act  cannot  be  carried  to  its  logical  conclusion  because 
of  the  counter  principle  as  to  the  unlawfulness  of  associated  action. 
The  two  principles  are  logically  inconsistent,  and  the  most  that  the 
law  can  do  is  to  strike  a  rough  balance  between  them.  A  com- 
bination in  restraint  of  trade  is  where  two  or  more  individuals 
conduct  their  respective  buying  or  selling,  as  the  case  may  be, 
with  respect  to  one  or  more  or  all  of  the  elements  we  have  noticed, 
according  to  some  common  rule  which  they  have  voluntarily 
adopted.  A  combination  may  appear  in  several  forms,  which  are 
(i)  two  or  more  individuals  buying  or  selling  separately  in  pur- 
suance  of   some   contractual   obligation    existing   between   them ; 
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(2)  a  partnership  buying  or  selling;  (3)  an  association;  (4)  a 
corporation;  (5)  a  trust.  The  same  principles  probably  apply 
to  all  these  forms.  In  practice,  however,  the  distinction  between 
the  cases  cannot  always  be  easily  drawn,  and  two  or  more  of 
them  are  sometimes  involved  together. 

A  contract  is  to  be  distinguished  from  a  combination.  The 
contract  precedes  the  combination,  and  the  combination  is  the 
result  of  and  grows  out  of  the  performance  of  the  contract.  The 
law  may  condemn  the  invalidity  of  a  combination  in  several  ways : 
(i)  by  refusing  to  enforce  the  terms  of  the  combination  among 
the  parties  to  it;  (2)  by  refusing  to  recognize  the  combination  as 
having  any  validity  in  a  controversy  between  it  or  its  members 
and  persons  not  members;  (3)  by  interfering  through  the  agency 
of  the  state  or  private  individuals  interested,  not  parties  to  the  com- 
bination, to  prohibit  the  continuance  thereof  or  prevent  its  coming 
into  existence,  which  case  arises  under  statute  and  is  excluded 
from  this  discussion,  and  in  each  case  we  must  distinguish  com- 
binations between  buyers  or  sellers  and  combinations  between 
buyers  and  sellers.  The  validity  of  a  combination  in  each  case  is  to 
be  discussed  under  the  following  four  headings :  ( i )  as  between  the 
members  of  the  combination,  (2)  as  between  the  combination  and 
competitors,  (3)  as  between  the  combination  and  persons  buy- 
ing from  or  selling  to  it,  (4)  as  between  the  combination  or  mem- 
bers thereof  and  third  persons  unconnected  with  the  trade.  As 
to  the  first,  the  authorities  do  not  enable  us  to  lay  down  any 
principle  from  which  it  can  be  said  when  a  combination  is  or  is 
not  valid  as  against  its  members.  The  most  that  we  can  venture  is 
that  where  the  combination  obtains  control  of  the  market,  the  law 
will  condemn  it  by  refusing  to  enforce  it  among  the  parties  thereto, 
but  no  answer  can  be  made  to  the  question  of  fact,  which  is,  when 
does  a  combination  have  control  of  the  market? 

In  the  aspect  of  a  combination  as  against  competitors,  there 
are  two  branches  of  the  subject,  the  combination  competing,  the 
combination  eliminating  competition.  Where  the  combination 
competes,  the  restraint  is  on  the  trade  of  the  parties  competed 
against,  and  their  right,  if  any,  sounds  in  tort.  Where  the  com- 
bination eliminates  competition,  it  does  so  by  taking  covenants 
not  to  trade,  which  may  be  annexed  to  the  purchase  of  a  business 
or  taken  from  parties  whose  business  is  not  purchased.  Although 
a  distinction  has  been  suggested  between  the  two,  it  is  apprehended 
that  there  is  none,  and  the  invalidity  of  the  covenant  in  each  case 
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depends  on  the  circumstance  that  the  covenantee  is  a  combination 
and  is.  by  reason  of  the  covenants,  acquiring  control  of  the  market. 
Since,  however,  the  covenant  is  invalid  because  of  the  illegality 
of  the  covenantee,  thereby  obtaining  control  of  the  market,  an  inno- 
cent covenantor  should  be  permitted  to  enforce  the  contract.  Al- 
though this  distinction  has  been  suggested  in  some  cases,  it  can- 
not be  said  to  be  supported  by  authority.  When  the  law  under- 
takes to  interfere  as  between  the  buyer  and  seller  on  behalf  of  or 
against  a  combination,  it  presses  more  freely  on  the  principle  of 
freedom  of  contract  than  in  any  of  the  cases  heretofore  discussed. 
While  in  those  cases  the  law  merely  refuses  to  enforce  a  contract 
already  made,  in  this  case  the  interference  may  involve  the  mak- 
ing of  a  contract  for  the  parties.  The  principle  seems  to  be  striv- 
ing for  recognition  that  an  individual  may  be  assisted  bv  the 
law  in  obtaining  favorable  terms  from  a  powerful  combination. 
This  principle  has  reached  its  fullest  development  in  the  law  of 
public  service  corporations,  and  persons  engaged  in  public  callings 
where  the  law  compels  the  parties  to  deal  with  all  persons  alike 
on  reasonable  terms.  In  each  case,  in  considering  the  aspect  of 
the  combination  as  against  third  parties  not  connected  with  the 
trade,  the  rule  generally  is  that  the  combination  may  enforce  any 
right  it  may  have,  irrespective  of  the  circumstance  that  it  is  an 
illegal  restraint  on  trade. 

Roland  R.  Foulke. 
Philadelphia. 
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NOTES. 


Constitutionality  of  the  Federal  Employers'  Liability  Act  ani 
ITS  Enforcement  in  State  Courts. — The  Federal  Employers'  Liability| 
Act  of  1908,^  establishing  a  liability  on  the  part  of  interstate  railroads 
in  case  of  an  employee's  injury  or  death,  and  abolishing  the  defenses 
of  assumption  of  risk  and  contributory  negligence,  was  framed  witl 
close  reference  to  the  decision  of  the  Supreme  Court  declaring  the  prior 
act  of  1906  unconstitutional  in  that  it  embraced  intrastate  commerce,* 
and  the  present  statute  is  strictly  limited  to  interstate  carriers  anc 

*35  Stat,  at  L.  65,  c.  149,  amended  April  5,  1910,  36  Stat,  at  L.  271^ 
c.  143- 

"Employers'  Liability  Cases  (1908)  207  U.  S.  463,  489;  6oth  Cong,  rst 
Sess.  H.  R.  p.  4526. 
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employees  engaged  in  interstate  commerce.^  The  Supreme  Court  in 
the  earlier  case  had  suggested  that  such  a  law  might  be  validly  enacted 
if  so  restricted.*  The  present  law,  having  been  approved  in  several 
Federal  courts/  was  definitelv  sustained  in  the  recent  decision  of 
Mondou  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  (1912)  32  Sup.  Ct.  Eep  169, 
as  a  valid  regulation  of  commerce,  giving  a  right  of  action  enforceable 
as  of  right  in  a  State  court. 

While  the  power  of  Congress,  under  the  commerce  clause,  was 
seldom  asserted  over  transportation  by  land  prior  to  the  Interstate 
Commerce  Act  of  1887,*  the  increasing  amount  of  such  legislation 
renders  important  the  judicial  delimitation  of  this  field  of  Con- 
gressional activity.  Certain  principles  in  regard  to  this  subject  have, 
however,  become  well  settled.  Commerce  is  broadly  defined  as  includ- 
ing "every  species  of  commercial  activity  among  the  several  States."' 
Regulation  consists  in  prescribing  "the  conditions  upon  which  it  shall 
be  conducted,'"®  and  extends  to  the  instrumentalities  and  the  persons 
who  conduct  it.^  But  as  Congress  is  restricted  to  the  exercise  of  dele- 
gated powers,  it  is  obvious  that  there  must  be  a  definite  relation  between 
legislation  and  the  commerce  it  is  designed  to  regulate.^''  The  statute 
in  question,  then,  can  only  be  valid  if  its  provisions  actually  facilitate 
or  at  least  affect  the  act  of  commerce,  and  the  expediency  of  abolishing 
the  fellow  servant  doctrine  can  furnish  it  no  support. ^^  The  court 
recognizes  this  as  the  crucial  question  in  maintaining  that  the  imposi- 
tion of  such  a  liability  would  impel  the  carrier  to  avoid  negligence 
and  prevent  interruption  to  commerce  through  injury  to  employees. 
Any  criticism  of  the  decision,  therefore,  must  be  directed  against  this 
finding  of  fact.  From  the  standpoint  of  precedent,  the  constitutionality 
of  the  measure  has  been  urged  because  Congress  has  long  regulated 
the  relation  of  employers  and  employees  engaged  in  navigation;^* 
but  this  contention  loses  much  force  from  the  fact  that  the  power  of 
Congress  over  interstate  transportation  by  land  is  not  coincident  with 
its  authority  over  navigation,  as  the  latter  finds  an  additional  source  in 
the  Constitutional  provision  giving  Federal  courts  exclusive  admiralty 
and  maritime  jurisdiction.^^  However,  the  decisions  applying  the 
provisions  of  the  Safety  Appliance  Act  relating  to  the  assumption  of 

'It  is  a  matter  of  some  doubt,  however,  as  to  when  an  employee  is 
engaged  in  interstate  commerce.  Johnson  v.  Great  Northern  Ry.  Co. 
(1910)   178  Fed.  380;  see  69  Central  Law  Journal  166. 

*Employers'  Liability  Cases  supra,  494. 

'Watson  V.  St.  Louis,  etc.  Ry.  Co.  (1909)  169  Fed.  942;  but  see  20 
Harv.  L.  Rev.  481 ;  Hackett.  Federal  Employers'  Liability  Act,  22  Harv. 
L.  Rev.  38;  Hoxie  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  (1909)  82  Conn.  363. 

•See  In  re  Debs  (1894)    158  U.  S.  564,  579. 

•Adair  z:  U.  S.   (1907)  208  U.  S.  161. 

"Gloucester  Ferry  Co.  v.  Pennsylvania  (1884)   114  U.  S.  196,  203,  204. 

'Northern  Pac.  Ry.  Co.  z:  Washington  (1912)  32  Sup.  Ct.  Rep.  160;  12 
Columbia  Law  Review  174. 

"•Adair  v.  U.  S.  supra. 

"If,  however,  the  statute  meets  this  test  the  motives  actuating  Congress 
are  irrelevant.     See  Doyle  z:  Continental  Ins.  Co.  (1876)  94  U.  S.  535,  541. 

''Gregory,  Commerce  Clause,  5  Mich.  L.  Rev.  419,  425,  434;  Wisner, 
Federal  Legislation  Concerning  Employees,  id.  639,  640;  see  Spain  z:  St. 
Louis  etc.  R.  R.  Co.  (1907)   151  Fed.  522.  524. 

"/n  re  Garnett  (1890)    141  U.  S.   i,  12. 
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risk^*  and  of  the  Hepburn  Act  respecting  the  responsibility  of  an 
initial  carrieri^  indicate  that  the  regulation  of  a  carrier's  liability  for 
negligence  may  relate  to  commerce.  This  being  determined,  the 
principal  case  seems  clearly  sound  in  holding  that  the  act  offends  no 
other  provision  of  the  Constitution.  The  Fifth  Amendment  cannot 
be  invoked  against  it,  as  there  is  no  right  of  property  in  any  rule  of 
the  common  law,^^  and  such  a  classification  as  is  here  made  has  been 
repeatedly  sustained  ;^'^  and  the  right  to  make  such  a  regulation  carries 
with  it  the  power  to  prohibit  contracts  in  derogation  thereof.^^ 

The  refusal  of  the  Connecticut  court  to  take  jurisdiction  of  the 
action  brought  under  the  statute,  presented  the  issue  whether  the 
principles  of  comity  which  permit  one  State,  according  to  its  domestic 
policy,  to  offer  or  withold  a  forum  for  the  enforcement  of  a.  right 
arising  under  the  law  of  another  State,^®  govern  the  relations  between 
a  State  and  the  Federal  government  in  regard  to  cases  arising  under 
the  laws  of  the  United  States.  It  was  early  settled  that  the  jurisdiction 
of  this  class  of  cases  was  not,  by  the  mere  force  of  the  Constitution, 
vested  exclusively  in  the  Federal  courts,^"  and  where  Congress  has  not 
so  placed  it,^^  actions  may  be  brought  in  State  courts  under  Federal 
statutes.^2  In  some  instances,  however.  State  courts  have  declined 
jurisdiction  under  similar  circumstances,  under  the  rule  that  one 
sovereignty  will  not  enforce  the  penal  law  of  another.-''  Although 
this  rule  should  be  limited  to  cases  where  the  penalty  enures  to  the 
direct  benefit  of  the  State,^*  it  has  been  applied  where  the  statute  has 
given  the  right  of  action  to  an  individual.^^  In  the  principal  case  it  was 
further  argued  that  the  law  need  not  be  enforced  as  it  violated  the 
public  policy  of  the  State,  but  the  court  declared  that  since  acts  of 
Congress  are  the  law  of  the  several  States,^®  there  could  be  no  incon- 
sistency bej;ween  the  policy  of  the  State  and  National  governments, 
and  that  the  duty  of  the  State  to  take  jurisdiction  of  such  an  action 
is  coincident  with  the  power  to  do  so.^^  It  is  difficult  to  see  why  this 
doctrine  should  not  be  applicable  to  all  cases,  whether  civil  or  penal, 
where  Congress  has  not  made  the  jurisdiction  of  the  Federal  courts 

"See  Schlemmer  v.  Buffalo  etc.  Ry.  Co.   (1907)   205  U.  S.  i. 

"See  Southern  Pac.  Ry.  Co.  v.  Crenshaw  Bros,   (igog)  5  Ga.  App.  675. 

^"Munn  V.  Illinois  (1876)  94  U.  S.  113. 

"See  Louisville  etc.  R.  R.  Co.  v.  Melton  (1909)  218  U.  S.  36,  52; 
Tullis  V.  Lake  Erie  &  W.  R.  R.  Co.  (1899)  175  U.  S.  348. 

''Chicago  etc.  R.  R.  Co.  v.  McGuire   (1910)   219  U.  S.  549. 

'"See  Northern  Pac.  R.  R.  Co.  v.  Babcock  {1894)  154  U.  S.  190;  Chicago 
etc.  R.  R.  Co.  V.  Rouse  (1899)  178  111.  132;  Texas  &  Pac.  Ry.  Co.  v. 
Richards   (1887)   68  Tex.  375;  Faulkner  v.  Hyman   (1886)    142  Mass.  53. 

'"See  The  Moses  Taylor  (1866)  4  Wall.  411,  428. 

-'See  Van  Patten  v.  Chicago  etc.  R.  R.  Co.  (1896)  74  Fed.  981. 

"Southern  Pac.  Ry.  Co.  v.  Crenshaw  Bros,  supra. 

"■'V.  S.  V.  Lathrop   (N.  Y.  1819)   17  Johns.  4- 

'^Huntington  v.  Attrill  (1892)  146  U.  S.  657;  Chesapeake  Ry.  Co.  v. 
Bank  (1896)  92  Va.  495;  Dicey,  Conflict  of  Laws,   (2nd  ed.)  208. 

'^Brigham  v.  Claflin  (1872)  31  Wis.  607;  but  see  Henderson  Nat.  Bank 
V.   Alves   (1891).  91   Ky.  142. 

''Claflin  V.  Houseman  (1876)  93  U.  S.  130;  Hoover  v.  Robinson  (1872) 
3  Neb.  437. 

■'Southern  R.  R.  Co.  v.  Crenshaw  supra. 
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exclusive.  But  since  the  judicial  power  of  the  United  States  cannot  be 
delegated,^*  the  jurisdiction  of  the  State  courts  cannot  be  derived  from 
the  statute,^^  but  must  be  inherent  in  the  State  court.  Since  this  fact 
was  present  in  the  case  under  consideration,  there  seems  to  have  been 
no  reason  to  deny  the  relief  sought. ^° 


Claims  of  Secured  Creditors  ac;ain>t  Ixsolvknt  Estates. — In  the 
recent  case  of  Price  v.  Hosferman  Lumber  Co.  et  al  (W.  Va.  1911) 
To  S.  E.  55,  it  was  held  in  accordance  with  the  majority  of  American 
decisions  that  a  secured  creditor,  upon  a  general  assignment  on  the 
part  of  the  debtor,  need  not  diminish  his  provable  claim  by  realizing 
on  his  security,  but  might  receive  dividends  upon  the  entire  debt 
pari  passu  with  the  unsecured  creditors.^  This  doctrine,  the  so-called 
chancery  rule,  seems  preferable  on  principle  to  the  rule  of  bankruptcy, 
under  which  the  creditor,  unless  he  surrenders  his  collateral,  can  base 
his  claim  for  dividends  only  upon  so  much  of  the  debt  as  remains 
unsatisfied  after  crediting  upon  it  the  realized  or  estimated  value  of 
the  security.2  It  is  familiar  law  that  collateral  security  is  simply  a 
guarantee,  and  in  no  way  alters  the  principal  obligation  or  the  primary 
liability,  at  common  law,  of  the  debtor's  personalty.^  The  property 
pledged  is  security  not  merely  for  so  much  of  the  debt  as  its  value 
will  represent,  but  for  the  debtor's  full  ijerformance.*  That  this  is 
true,  if  proof  be  needed,  is  indicated  by  the  fact  that  the  giving  of 
security  is  not  considered  payment  pro  tanto,  nor  can  the  holder  be 
required  to  surrender  the  pledge  on  the  receipt  of  an  amount  equal  to 
its  value  in  payment  upon  the  debt.  It  follows,  then,  that  it  must  be 
the  understanding  of  the  parties  in  such  transactions,  in  accordance 

^See  Martin  z\  Hunter's  Lessee  (i8i6)  i  Wheat.  304.  330.  This  prin- 
ciple does  not  preclude  the  authorization  of  the  exercise  of  non-judicial 
functions  by  the  State  courts.    Robertson  7:  Baldwin  (1897)  165  U.  S.  275. 

^The  holding  in  the  lower  court  that  the  act  attempted  to  confer  juris- 
diction upon  the  State  courts  confuses  "■jurisdiction"  with  the  "right  to 
adjudicate  upon."     See  11  Columbia  Law  Review  711. 

"Since  the  jurisdiction  of  the  State  courts  is  derived  solely  from  the 
State  constitution  and  laws,  it  would  seem  that  the  power  of  the  courts  to 
take  cognizance  of  these  cases  could  be  withdrawn  by  appropriate  legis- 
lation. 

'People  7'.  Remington  (1890)  121  N.  Y.  328:  In  the  Matter  of  Bates 
(i885)    118  111.  524,  531;  see  note  to  People  v.  Remington  8  L.  R.  A.  458 

"Much  controversy  has  arisen  as  to  the  origin  and  basis  of  the  bank- 
ruptcy rule.  See  dissenting  opinion  of  White.  J.,  in  Merrill  1:  Xat.  Bank 
of  Jacksonville  (1899)  173  U.  S.  131.  Early  bankruptcy  statutes  directed 
a  "rateable"  or  "ratelike'  distribution.  See  Bromley  :•.  Goodere  (1743) 
I  .^tk.  75.  The  present  laws  both  in  this  country  and  in  England  are 
mandatory  in  directing  the  application  of  the  bankruptcy  rule  by  the 
bankruptcy  courts.  See  dissenting  opinion  of  White.  J.,  in  Merrill  t'. 
Nat.  Bank  supra.  It  is  suggested,  however,  that  even  if  the  courts  did 
not  originally  feel  obliged  to  adopt  the  bankruptcy  rule  because  of  statu- 
tory provision,  it  was  in  fact  approved  from  convenience  rather  than  on 
any  principle  of  equitv.  It  was  a  rule  of  practice.  See  ^Jervis  t'.  Smith 
(N.  Y.  1869)  7  Abb.  Pr.  [N.  S.]  217;  Bromley  1:  Goodere  supra:  Orders 
of  Court   (1794)   4  Bro.  Ch.  548,  551. 

'See  Hauselt  v.  Patterson   (1891)   124  N.  Y.  349. 

'Moses  V.  Ranlet  (1822)  2  N.  H.  488. 
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with  the  law  of  mortgages  and  pledges,  that  the  creditor  should  be 
doubly  sure,  in  his  personal  recourse  against  the  obligor,  and,  further, 
in  the  possession  of  the  security;  and  that  he  should  be  entitled  to 
stand  upon  both  rights.^  Obviously  if  this  is  so  he  cannot  be  com- 
pelled to  surrender  or  realize  upon  his  security  upon  any  doctrine  of 
marshalling  assets,  for  nothing  is  more  fundamental  than  that  equity 
will  not  apply  this  doctrine  to  the  detriment  of  any  incumbrancer,  and 
a  fortiori  will  not  favor  one  party  to  the  extent  of  robbing  another  of 
an  advantage  obtained  by  lawful  diligence.®  It  is  true  that  equity 
aims  at  equality,  but  that  goal  is  not  attained,  it  is  submitted,  by  a 
rule  which  discriminates  against  certain  creditors,  different  from  the 
rest  only  by  virtue  of  greater  diligence,  by  paying  them  dividends 
upon  a  part  only  of  their  claim;  and  which  forces  the  holder  of  the 
security  either  to  surrender  it  entirely,  or  to  accept  some  perhaps  very 
rough  approximation  of  its  value.  The  desired  equality,  it  would 
seem,  is  more  nearly  reached  by  the  chancery  rule.  Preferences,  in- 
deed, may  occur,  but  here  they  result  rather  from  causes  within  the 
control  of  the  respective  creditors  than  from  any  inherent  unfairness 
in  the  rule  itself.''^ 

If,  then,  the  secured  creditor  is  to  be  permitted  to  prove  under  the 
chancery  rule  for  the  entire  debt,  a  further  question  is  met.  It  must 
be  determined  at  what  moment  the  state  of  the  account  between  the 
parties  shall  be  considered  fixed,  and  the  proceeds  of  the  security  as 
realized  by  the  holder  cease  to  be  applied  to  reduce  the  amount  of  the 
debt  as  a  basis  for  dividends.  In  the  principal  case  there  was  a  general 
assignment  for  the  benefit  of  creditors,  and  under  these  circumstances 
the  point  of  time  in  question  would  seem  to  be,  as  there  decided,  the 
date  of  the  assignment  itself.^  That  transaction  is  intended  to  con- 
stitute each  of  the  creditors  the  express  beneficiary  of  a  trust.  Each 
is  given  a  vested  equity  in  the  total  assets,  proportioned  on  the  relation 
of  his  then  existing  claim  to  the  total  outstanding  indebtedness;  and 
the  rights  of  each  thereafter  depend  solely  on  his  status  as  a  cestui 
que  trust.  Clearly,  then,  a  subsequent  reduction  of  the  debt  itself 
cannot  diminish  this  equity,  which  has  now  become  the  fixed  basis  of 
the  creditor's  claim  for  a  share  in  the  property  assigned.^ 

This  conclusion  seems  to  be  a  natural  and  necessary  consequence 
of  the  creation  of  a  trust;  but  it  suggests  no  adequate  solution  of  the 
problem  in  the  case  of  an  insolvent  debtor's  death,  which  at  common 
law  raised  no  trust  in  favor  of  creditors,  but  left  the  personal  repre- 
sentative, within  certain  statutory  limits,  as  free  in  the  payment  of 
debts  as  the  debtor  himself.'"    The  account,  it  would  seem,  must  there- 

"People  V.  Remington  supra;  Moses  v.  Ranlett  supra. 

'Mason  v.  Bogg  (1837)  2  Myl.  &  Cr.  443,  448;  Merrill  v.  Nat.  Bank 
supra;  Logan  v.  Anderson  (Ky.  1857)  18  B.  Mon.  114;  see  Morrice  v. 
Bank  of  England  (1736)  Talb.  217;  Purdy  v.  Doyle  (N.  Y.  1829)  i  Paige 
5S8. 

'See  Chemical  Nat.  Bank  v.  Armstrong  (1894)  59  Fed.  372,  (1895) 
65  Fed.  573. 

'Merrill  v.  Nat.  Bank  supra;  see  Patten's  Appeal  (1863)  45  Pa.  151,  160. 

'Corbett  v.  Joannes  (1905)  125  Wis.  370,  379;  Chemical  Nat.  Bank  v. 
Armstrong  supra.  In  Illinois  the  court  interpreted  the  local  statute  as 
fixing  the  vested  interest  of  the  creditors  only  on  the  presentment  of 
claim.     Levy  v.  Chicago  Nat.  Bank   (189S)    158  111.  88. 

"Jamison  v.  Adler-Goldman  Co.    (1894)   59  Ark.  548. 
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fore  be  fixed  upon  the  same  principles  which,  in  the  absence  of  assign- 
ment, would  have  governed  during  the  debtor's  life-time.  Accordingly 
it  is  submitted  that  the  moment  when  the  creditor  elects  to  rely  no 
longer  on  his  security  alone,  but  to  stand  on  his  double  right,  and 
presents  his  claim  against  the  personal  liability  of  the  obligor,  should 
be  determinative  of  the  amount  of  the  debt  upon  which  the  creditor 
may  found  his  demand  for  dividends.  Prior  to  that  time  his  accept- 
ance of  the  proceeds  of  his  security  is  a  voluntary  reduction  of  the 
debt;  after  that  moment,  to  consider  it  to  be  the  same  would  be  a 
violation  of  his  right  to  rely  on  two  separate  and  distinct  assurances, 
the  security  in  his  possession,  and  the  debtor's  personal  liability,^^ 


BURDEX    OF    Loss    UxDER    SPECIFIC.\LLY    ENFORCEABLE    CONTRACTS    OF 

Sale. — At  law  a  vendor's  rights  against  his  vendee  cease  to  exist  if 
the  subject-matter  is  destroyed  or  so  substantially  altered  while  the 
contract  is  still  executory  as  to  render  performance  according  to  the 
terms  of  the  agreement  impossible.^  This  naturally  results  from  the 
consensual  character  of  a  contract.  It  would  seem  that  in  equity 
the  same  result  should  be  reached,  since  the  conception  of  specific 
performance  excludes  the  notion  of  dispensing  with  performance  on 
the  part  of  either  party.  It  is  not  enforcing  the  contract  to  permit 
the  vendor  to  recover  the  purchase  money  without  doing  what  he 
agreed  to  do.  Equity  and  law  should  take  the  same  view  as  to  what 
constitutes  performance;  for  a  contract  is  defined  not  by  law  but 
by  the  parties,  and  the  determination  of  its  terms  is  accordingly  a 
question  of  fact.  Nevertheless  the  decided  preponderance  of  author- 
ity is  in  accordance  with  Nixon  v.  Marr,  (1911)  190  Fed.  913,  in 
which  case  it  was  held  that  the  vendee  must  accept,  without  com- 
pensation, property  to  which  a  loss  had  occurred  between  the  forma- 
tion of  the  contract  and  the  time  for  performance.-  This  surprising 
result  is  clearly  due  to  the  fact  that  the  vendor  under  a  specifically 
enforceable  contract  is  regarded  in  equity  as  a  trustee  for  the 
vendee,^  who,  as  cestui  que  trust,  is  the  equitable  owner  of  the  prop- 
erty.*    Hence  the  law  of  trusts  in  general  determines  rights  acquired 

"Erie  z:  Lane  (1896)  22  Colo.  273;  but  see  Morton  v.  Caldwell  (S.  C. 
1849)  3  Strobh.  Eq.  161,  164,  overruled  in  effect  in  Wheat  v.  Dingle 
(1889)  32  S.  C.  473.  In  some  jurisdictions  by  statute  real  estate  has  been 
made  the  primary  fund  for  the  discharge  of  the  mortgage  debt,  at  least 
where  there  is  a  sufficiency  of  assets.     See  Hauselt  z'.  Patterson  supra. 

^Wells  v.  Calnan   (1871)    107  Mass.  514. 

^Paine  z:  Meller  (1801)  6  Ves.  Jr.  349;  Cass  v.  Rudele  (1692)  2  Vem. 
280;  Brewer  z\  Herbert  (1868)  30  Md.  301;  Robb  v.  Mann  (1849)  11  Pa. 
300.  But  see  contra,  Gould  v.  Murch  (1879)  70  Me.  288;  Thompson  v. 
Gould  (Mass.  1838)  20  Pick.  134;  Wilson  t/.  Clark  (1880)  60  N.  H.  352. 
Until  recently  the  law  seems  to  have  been  in  doubt  in  New  York.  See.  on 
the  one  hand,  McKechnie  v.  Sterling  (N.  Y.  1867)  48  Barb.  330;  Gates  v. 
Smith  (N.  Y.  1846)  4  Edw.  Ch.  *702,  and.  on  the  other  hand,  Smith  v. 
McClusky  (N.  Y.  1866)  45  Barb.  610;  Wicks  v.  Bowman  (N.  Y.  1874)  5 
Daly  225;  Listman  v.  Hickey  (N.  Y.  1892)  65  Hun  8,  affirmed  without 
opinion  (1894)  143  N.  Y.  630.  But  the  loss  seems  definitely  to  be  placed 
upon  the  vendee  by  Sewell  v.  Underbill    (1910)    197  N.   Y.   168. 

'Pomeroy,  Eq.  Jur.,   (3d  ed.)   §   1406. 

*Brewer  v.  Herbert  supra;  Robb  v.  Mann  supra:  Pomeroy,  Eq.  Jur.. 
(3d  ed.)   §  1406. 
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umler  the  contract,^  and  accordingly  the  rule  of  purchaser  with 
notice  applies  in  favor  of  the  vendee®  and  upon  his  death  his  interest 
passes  to  his  heirs.''  Consequently  the  conclusion  is  reached  that,  like 
any  other  cestui  que  trust,  the  vendee  must  bear  accidental  loss  oc- 
curring to  the  trust  res;  and  that  is  taken  to  mean  that  despite  such 
loss  he  must  pay  the  purchase  price.® 

But  it  is  submitted  that  this  result  is  erroneous.  If,  indeed,  from 
the  hypothesis  that  the  vendee  is  in  the  ordinary  sense  equitable 
owner  of  the  property  it  must  follow  that  he  is  liable  for  the  purchase 
price  even  though  the  subject-matter  of  the  contract  is  destroyed,  the 
reasonable  conclusion  is  that  he  is  not  equitable  owner  in  the  ordinary 
sense,  but  to  some  qualified  extent.  Even  if  vendor  and  vendee  are  in 
some  sense  trustee  and  cestui  que  trust,  yet  the  relationship  is  the 
result  of  a  contract  which  can  be  specifically  enforced.  Therefore  the 
trust  exists  only  because  the  contract  causes  it  to  exist.  To  say 
that  the  contract  must  be  performed  in  specie  because  there  is  a  trust 
is  to  invert  the  true  state  of  affairs  and  substitute  cause  for  effect. 
Accordingly  it  is  irrational  to  reach  a  result  inconsistent  with  the 
contract  through  a  trust  which  is  its  creature.  Rather  the  trust  must 
conform  to  the  intention  of  the  parties  as  embodied  in  the  contract. 

To  regard  the  question  from  another  angle,  it  does  not  follow 
from  the  fact  that  the  vendee  is  a  cestui  que  trust,  and  must  conse- 
quently bear  the  loss  of  the  trust  res,  that  he  must  pay  the  purchase 
price  to  a  vendor  who  cannot  perform.  The  statement  that  a  cestui 
que  trust  must  bear  losses  occurring  without  fault  of  the  trustee 
evidently  means,  that  though  he  has  lost  his  equitable  estate  he  cannot 
hold  the  trustee  responsible.  Similarly,  in  the  case  of  vendor  and 
purchaser,  if  the  subject-matter  of  the  contract  is  destroyed,  the 
latter  loses  his  equitable  estate,  and  the  vendor  is  not  on  that  account 
responsible  to  him.  Clearly,  then,  the  law  of  trusts  does  not  call  upon 
the  vendee  to  pay.  If  he  is  bound  to  pay,  it  must  be  owing  to  his 
contract  obligation.  But  if  he  is  bound  as  a  matter  of  contract  to 
pay,  it  nmst  be  on  the  theory  that  the  vendor  has  performed.  In 
other  words,  equity  not  only  deems  him  a  trustee,  but  regards  the 
trust  obligation  as  his  sole  obligation,  arguing  that  since  the  trustee 
is  not  to  blame  for  the  loss  he  is  not  in  default,  and  since  the  vendor 
— that  is  to  say,  the  trustee — is  not  in  default,  it  follows  that  the 
vendee  must  fulfill  his  obligation.  But  this  view  assumes  that  because 
the  vendor  is  a  trustee  he  is  released  from  his  promise  to  convey 
certain  agreed  property,  and  is  accordingly  fallacious;  there  is  nothing 
in  the  nature  of  the  trust  obligation  which  excludes  that  imposed  by 
the  contract.  Neither  can  the  vendee  be  bound  to  pay  over  the 
purchase  money  as  trustee  thereof,  because  there  is  no  trust  res.  The 
duty  to  i)ay  the  purchase  money  -was  a  legal  duty,  enforced  in  equity 

See  Keener,  Burden  of  Loss,  i  Columbia  Law  Review  i. 

'Daniels  v.  Davison  (1811)  17  Ves.  Jr.  433;  Lovejoy  v.  Potter  (1886) 
60   Mich.  95. 

'Langford  v.  Pitt  (1731)  2  P.  Wms.  *629.  For  an  enumeration  of  cases 
where  equity  applies  the  law  of  trusts  to  the  rights  of  vendor  and  pur- 
chaser, with  citations,  see  Keener,  Burden  of  Loss,  i  Columbia  Law 
Review  i. 

*i  Columbia  Law  Review  i;  Pomeroy,  Eq.  Jur..  (3d  ed.)  §  1406; 
Brewer  v.  Herbert  supra. 
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simply  in  compliance  with  the  theory  of  mutuality,'  a  doctrine 
inapplicable  where  the  contract  can  no  longer  be  specifically  enforced 
on  behalf  of  the  vendee.'"  Accordingly  it  seems  that  on  principle 
the  same  rule  should  be  applied  as  in  cases  where  for  other  reasons 
the  vendor  cannot  do  his  part,  namely,  that  a  vendor  must  perform 
substantially  before  he  can  maintain  his  bill  for  a  specific  per- 
formance.'' 


Enforcement  of  Obligation  Imposed  Upon  the  Owner  of  Keal 
Property  in  Virtue  of  a  Foreign  Judgment  of  Dhorce. — A  novel  set 
of  facts  is  presented  in  the  recent  case  of  De  Graffenried  v.  DeGraffen- 
Hed  (1912)  46  X.  Y.  L.  J.  No.  80.  The  plaintiff,  a  citizen  of  New 
York,  married  the  defendant,  a  Swiss  citizen,  in  France,  the  matrimo- 
nial domicil  being  Switzerland.  Eventually  the  defendant  brought  suit 
for  divorce  in  a  Swiss  court  of  admitted  jurisdiction,  but  on  a  cross- 
bill being  filed  by  the  plaintiff  she  obtained  the  divorce.  Subsequent 
to  the  marriage  and  before  the  divorce,  the  plaintiff  purchased  New 
York  real  estate  in  her  own  name,  and  conveyed  to  her  husband,  with- 
out consideration  but  by  full  covenant  and  warranty  deed,  the  un- 
divided half-interest  therein  sought  to  be  recovered  in  this  suit.  No 
disposition  of  this  land  was  made  in  the  divorce  decree,  but  under 
Swiss  law  the  party  against  whom  a  divorce  is  granted  must  return 
to  the  other  party  all  property  acquired  from  the  latter  in  any  manner 
during  coverture.  The  general  rule  is  elementary  that  law  of  the 
matrimonial  domicil  will  ordinarily  govern  the  rights  of  the  parties 
to  a  foreign  marriage,  as  to  their  existing  property  in  that  place  and 
as  to  all  personalty  everywhere,  while  as  to  immovables  the  lex  loci  rei 
sitae  is  controlling,'  in  the  absence  of  any  contract  subjecting  their 
realty  to  a  different  law,  and  it  further  seems  clear  that  the  parties 
here  cannot  be  deemed  to  have  made  a  tacit  contract  with  reference 
to  the  conmiunity  laws  of  France  or  Switzerland,-  for  in  that  event  the 
conveyance  of  the  half-interest  would  have  been  superfluous.  Clearly 
then,  the  lex  sitae  prevails,  and  the  defendant  holds  the  title  to  this 
land,   upon   which   the   lex   domicilii   can   of   course   have   no   extra- 

*Withy  V.  Cottle  (1823)  i  Sim.  &  S.  174;  Adderley  v.  Dixon  (1824)  i 
Sim.  &  S.  607.  Similarly  specific  performance  will  not  be  decreed  at 
the  instance  of  one  party  unless  the  other  could  have  maintained  a  bill. 
Norris  v.  Fox  (1891)  45  Fed.  406;  Hills  v.  Croll   (1845)  2  Phillips  60. 

"Nor  need  such  a  result  attend  the  fact  that  the  vendee  might  insist 
on  the  vendor's  performance  so  far  as  it  lay  in  his  power  to  perform,  as 
if  a  vendee  who  had  contracted  for  a  house  and  lot  should  demand  the 
latter  after  the  former  had  burned.  Such  a  case  could  well  be  treated 
as  are  those  where  the  vendor  has  contracted  to  convey  more  than  he  has 
or  can  procure.  There  the  vendee  can  compel  the  vendor  to  perform  so 
far  as  he  can,  but  the  vendor  can  maintain  no  bill  if  the  vendee  declines 
to  go  on.  Barnes  v.  Wood  (1869)  L.  R.  8  Eq.  *424;  Cleaton  v.  Gower 
(1674)   Finch  184;  Perkins  v.  Ede   (1852)   16  Beav.  193. 

"Dyer  v.  Hargrave  (1805)  10  Ves.  Jr.  505;  Perkins  v.  Ede  supra. 

'Dicey,  Conflict  of  Laws.  (2nd.  ed.)  500,  510,  512,  529.  It  is  to  be 
noted  that  even  express  contracts  will  be  held  invalid  if  thej'  are  pro- 
hibited by  the  law  of  the  place  where  they  are  sought  to  be  enforced. 
Story,  Conflict  of  Laws,    (8th   ed.)    267. 

*See  French  Code,  §   1402. 
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territorial  effect.  But  on  any  theory  of  divorce^  it  is  evident  that  the 
Swiss  decree  changed  the  status  of  the  parties  and  adjudicated  their 
rights,  thus  imposing  upon  the  defendant  an  ubiquitous  personal  obli- 
gation,* which  seems  clearly  to  be  of  a  quasi-contractual  nature.'^  The 
question  is  thus  squarely  raised  as  to  whether  or  not  equity  can  decree 
specific  performance  of  a  quasi-contractual  obligation.  That  it  can 
do  so  is  evidenced  by  the  fact  that  a  bill  in  equity  for  an  account  is 
essentially  a  specific  performance  of  an  obligation  in  no  wise  founded 
upon  contract.^ 

Equity  has  always  stood  ready  in  a  proper  case  when  jurisdiction 
over  a  defendant  was  obtained,  to  decree  a  conveyance  of  land  without 
the  jurisdiction.'^  A  fortiori,  then,  when  the  land  is  within  it,  the 
only  remaining  difficulty  is  to  determine  whether  the  recognition  of 
the  local  enforceability  of  this  obligation  would  contravene  any  settled 
domestic  policy;  and  in  this  connection  the  novelty  of  the  facts  here 
presented  necessitates  a  resort  to  analogies.  Obviously  the  source 
of  this  obligation  does  not  belong  to  that  restricted  class  of  laws 
which  are  held  to  be  purely  local  in  their  aim  and  scope;*  nor  is  it  a 
conception  new  to  our  law  that  upon  divorce  the  innocent  party  shall 
recover  part  of  the  common  property.^  In  the  closely  analogous  cases 
of  absolute  gifts  upon  marriage,  the  wife's  right  to  a  recovery  was 
enforced  in  the  earliest  formative  period  of  the  common  law,^°  under 
the  influence  probably  of  the  Eoman  law,  which  recognized  an  enforce- 
able quasi-contractual  obligation  in  cases  where  there  was  a  failure  of 
causa — a  word  having  a  far  broader  connotation  than  our  "considera- 
tion."^^ Moreover,  the  whole  trend  of  our  modern  legislation  and  de- 
cisions has  been  to  favor  and  protect  a  wife,^"  and  conveyances  made 
by  her  without  consideration  are  most  carefully  scrutinized.^^  Since 
the  plaintiff  is  in  no  way  disabled  by  the  local  law  from  holding  land, 
and  since  the  relief  here  sought  would  operate  to  restore  land  given  on 
the  obvious  expectation  of  the  continuance  of  marital  relations,  it  is 
difficult  to  see  how  the  policy  of  the  State  would  be  infringed  or  its 

'Dicey,  Conflict  of  Laws,   (2nd  ed.)   794-796. 

*Holmes,  J.,  in  Falls  v.  Eastin  (1909)  215  U.  S.  i;  and  see  Slater  v. 
Mexican  Nat'l  R.  R.  Co.  (1904)   194  U.  S.  120. 

''See  Steamship  Co.  v.  Joliffe  (1864)  2  Wall.  450,  457;  Keener,  Quasi- 
Contracts,  16,  17. 

'Langdell,  Brief  Survey  of  Equity  Jurisdiction,    (2nd  ed.)    75  et  scq. 

'Mitchell  V.  Bunch   (N.  Y.  1831)   2  Paige  606. 

*See  De  Brimont  v.  Penniman   (1873)    10  Blatch.  436. 

"Renwick  v.  Renwick  (N.  Y.  1843)  10  Paige  420;  Tewksbury  v.  Tewks- 
bury  (Miss.  1839)  4  How.  109. 

"Y.  B.  19  Ed.  Ill,  No.  6;  I  Dyer  (28  Hen.  VHI.)  Hobbs  f.  13,  pl.  61- 
63;  and  see  2  Dyer  f.  147,  pl.  75,  76.  Stephens  v.  Totty  (1602)  Cro.  EHz. 
908  also  recognizes  this  rule. 

"CaM,yo  can  best  be  defined  as  the  dominant  motive  or  expectation  ac- 
companying the  plaintiff's  performance.  The  name  of  the  action  con- 
dictio  causa  data  causa  nan  secuta,  Dig.,  Bk.  12,  Tit.  4,  is  self-explanatory. 
See  also  Dig.,  Bk.  12,  Tit.  6. 

"See  for  instance  Riesz's  Appeal  (1873)  73  Pa.  485.  A  further  analogy 
of  some  force  is  the  allowance  of  a  suit  by  the  wife  to  recover  alimony 
decreed  to  her  in  another  jurisdiction.  Barber  v.  Barber  (1858)  21  How. 
582;  and  see  10  Columbia  Law  Review  555. 

"Boyd  V.  De  La  Montagnie  (1878)  73  N.  Y.  498;  Lamb  v.  Lamb 
(N.  Y.  1897)   18  App.  Div.  250,  257. 
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interests  prejudiced  by  the  granting  of  the  decree.^*  Obviously  it 
would  not  result  in  giving  to  a  foreign  law  a  direct  extraterritorial 
effect  on  the  title  to  local  land.^^  and  a  merely  indirect  effect  is  never 
considered  objectionable.^®  Furthermore,  such  a  decision  would  be 
consistent  with  the  predominant  force  given  to  the  lex  domicilii  in 
common  law  countries  in  determining  jurisdiction  for  divorce  and  the 
rights  of  the  parties  flowing  therefrom,  and  with  the  modern  tendency, 
asserted  by  eminent  English  authority,  to  modify  the  complete  control 
of  the  lex  sitae  over  all  matters  affecting  immovables.^"  The  increas- 
ing intercourse  between  nations  necessitates  an  expansion  rather  than 
a  restriction  of  the  conception  of  comity,^*  but  a  denial  of  the  relief 
here  sought  would  be  in  effect  to  refuse,  where  immovables  are  con- 
cerned, the  application  of  comity  in  any  case  whatsoever  where  a  claim 
is  founded  on  an  obligation  imposed  by  the  law  of  a  foreign  juris- 
diction. 


Injuries  to  Person  and  Property  in  a  Common  Accident  as  Separate 
Causes  of  Action. — It  is  a  familiar  rule  of  obvious  wisdom  that  where 
a  single  wrongful  act  results  in  the  destruction  of  more  than  one  piece 
of  property,  a  recover^'  of  part  of  the  damages  is  conclusive  as  to  the 
whole,^  and  in  like  manner  in  a  suit  for  personal  injuries  all  items  of 
damage  must  be  set  forth  or  the  right  to  compensation  for  them  will 
be  completely  barred.-  This  practice  is  undoubtedly  necessary-  to  pre- 
vent vexatious  litigation  and  oppression.^  But  the  question  of  its 
applicability  in  cases  of  injury  both  to  person  and  to  property  by  the 
same  wrongful  act,  as  affecting  the  plaintiff's  right  to  separate  actions, 
has  been  a  subject  of  difference  among  the  authorities.  This  situation 
arose  before  the  New  Jersey  Court  of  Errors  and  Appeals  in  the 
recent  case  of  Ochs  v.  Public  Service  By.  (N.  J.  1911)  81  Atl.  495, 
and  it  was  held  that  a  former  judgment  for  damages  to  property  was 
no  bar  to  the  plaintiff's  present  action  for  personal  injuries.  Although 
this  decision  has  the  support  of  high  authority  both  in  England  and 
the  United  States,*  the  majority  of  American  cases  have  apparently 

"Where  such  is  not  the  case,  foreign  obligations  should  be  enforced. 
See  Hilton  v.  Guyot   (1894)    I59  U.  S.  113,  233. 

"In  the  recent  case  of  Matter  of  Majot  (1910)  199  N.  Y.  29  there 
are  many  expressions  which  may  seem  to  contravene  the  views  herein 
advanced.  See  10  Columbia  Law  Review  147.  But  considering  the 
present  case  as  an  equitable  action  to  enforce  a  purely  personal  obliga- 
tion of  a  quasi-contractual  nature,  it  is  submitted  that  the  Majot  case  is 
not  controlling. 

"See  Note  9  supra. 

"Dicey,  Conflict  of  Laws,  (2nd  ed.)  729,  837;  and  see  Poison  v. 
Stewart  (1897)   167  Mass.  211. 

"See  12  Columbia  Law  Review  60. 

'Knowlton  v.  New  York  etc.  R.  R.  Co.  (1888)   147  Mass.  606. 
*Fetter  i:  Beale   (1703)    i   Salk.   11. 

'O'Neal  f.  Brown  (1852)  21  Ala.  482;  see  Farrington  v.  Payne  (N.  Y. 
1818)   15  Johns.  432. 

*Brunsden  z:  Humphrey  (1884)  L.  R.  14  Q.  B.  D.  141;  Watson  v. 
Texas  &  Pacific  Ry.  Co.  (1894)  8  Tex.  Civ.  App.  144;  Reilly  v.  Sicilian 
Asphalt  Co.  (1902)  170  N.  Y.  40;  Powers  v.  Sherin  (N.  Y.  1903)  89  App. 
Div.  37. 
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reached  the  oijposite  result/'  upon  the  theory  that  the  gravamen  of  the 
action  is  the  defendant's  wrongful  act,  of  which  the  divers  injuries 
sustained  by  the  plaintiff  are  merely  the  consequences,  and  that  there- 
fore the  cause  of  action  remains  inseverable.*  It  has  also  been  said 
that  any  other  practice  would  involve  endless  multiplicity  of  suits. ^ 

The  fallacy  of  this  argument  lies  in  its  failure  to  grasp  the 
fundamental  principle  that  there  can  be  no  civil  liability,  no  matter 
what  the  defendant's  conduct  may  have  been,  without  the  violation  of 
a  legal  right  belonging  to  the  plaintiff.**  The  existence  of  a  cause  of 
action,  then,  must  depend  on  two  factors,  the  act,  and  the  invasion  of 
a  right,"  and  clearly  the  divisibility  of  the  issue  in  turn  must  depend 
upon  whether  one  or  more  of  such  rights  has  been  infringed,  irre- 
spective of  the  singleness  of  the  act  producing  the  injury.^"  It  is 
elementary  that  a  trespass  to  i)erson  and  property,  though  committed 
by  one  act,  violates  two  absolute  and  distinct  rights,  that  of  security 
of  the  person  and  that  of  free  use  and  enjoyment  of  property,  rights 
which  have  been  recognized  as  independent  of  each  other  since  time 
immemorial,'^  and  which,  in  early  times,  were  remedied  when  in- 
fringed by  different  writs,^-  and  nowadays  are  in  many  cases  subject 
to  very  different  rules  of  law.  That  the  two  rights  are  different,  not 
merely  in  degree,  but  in  kind  and  in  substance,  is  emphasized  by  the 
well-established  rule  that  a  cause  of  action  for  injuries  to  property  is 
itself  property  which  may  be  seized  by  creditors,^''  and  passes  to  an 
assignee  in  bankruptcy,  while  a  mere  right  to  recompense  for  personal 
injuries  does  not  possess  any  of  these  characteristics.^* 

But  the  distinction  does  not  rest  on  history  or  technical  theory  alone. 
There  exist  the  strongest  practical  reasons  for  allowing  two  separate 
actions  under  these  circumstances.  The  Statute  of  Limitations  applied 
to  actions  for  personal  injuries  is  usually  different  from  that  covering 
injuries  to  property  ;^^  so  also  a  tort  to  the  person  is  discharged  by 
the  death  of  either  party  affected  by  it,  while  a  similar  wrong  to  prop- 
erty will  usually  survive;^®  and  again  it  may  happen  that  a  tort- 
feasor was  under  different  duties  towards  the  person  and  the  property 
of  the  plaintiff,  both  of  which  he  has  injured.  It  follows,  therefore, 
that  a  compulsory  joinder  of  such  causes  of  action  will  often  produce 
a  situation  of  great  inconvenience.    In  the  frequent  cases  where  a  pas- 

•'Doran  v.  Cohen  (1888)  147  Mass.  342;  King  v.  Chicago  etc.  Ry.  Co. 
(1900)  80  Minn.  83:  Baltimore  &  Ohio  R.  R.  v.  Ritchie  (1869)  31  Md. 
191;  Seger  v.  Barkhamsted  (1853)  22  Conn.  290;  Lamb  v.  St.  Louis  etc. 
Ry.  (1889)  2)2  Mo.  App.  489;  see  Coles  v.  Illinois  Central  Ry.  (1905)  120 
Ky.  686. 

"King  V.   Chicago  etc.   Ry.  supra. 

'Seger  v.  Barkhamsted  supra. 

^Brunsden  v.  Humphrey  supra. 

"Pomeroy,  Code  Remedies,  (4th  ed.)   §  347. 

"Pomeroy,  Code  Remedies,  (4th  ed.)  §§  350,  351;  see  Threatt  v.  Mining 
Co.   (1896)   49  S.  C.  95- 

"See  I  Bl.  Com.  (Lewis'  ed.)   129,  138. 

'"Martin,  Civil  Procedure,  §§  76,  77. 

"Hudson  V.  Plets  (N.  Y.  1844)    11   Paige  180. 

"Burdick,   Torts,   236. 

'•''See  Pollock,  Torts,    (8th  ed.)   210. 

'"Burdick.  Torts,  228,  229. 
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senger  and  his  goods  in  the  care  of  a  common  carrier  are  damaged  in 
the  same  accident,  it  would  not  be  easy  to  determine  whether  the 
carrier's  liability  should  be  measured  by  its  duty  toward  the  person,  or 
toward  the  property  of  the  plaintifF.^^  It  is  obvious  that  the  only  solu- 
tion of  these  difficulties  lies  in  the  recognition  of  the  fact  that  two 
independent  rights  have  been  infringed  and  that  a  corresponding 
number  of  rights  of  action  have  arisen  as  a  result.  It  should  be  noted, 
however,  that  such  a  doctrine  is  no  objection  to  a  joinder  or  consoli- 
dation under  proper  circumstances  as  a  check  upon  useless  litigation. ^^ 
Thus,  it  seems  that  injuries  to  the  person  are  so  essentially  different 
from  those  to  property,  not  only  in  theory,  but  in  their  legal  conse- 
quences, that  it  would  be  "impracticable,  or,  at  least,  very  inconvenient 
in  the  administration  of  justice,  to  blend  the  two,"^^  and  the  doctrine 
of  the  principal  case,  it  is  submitted,  approaches  more  nearly  than 
that  of  the  contrary  decisions  to  technical  and  historical  accuracy  as 
well  as  to  practical  justice  and  common  sense. 


Extra-Domiciliary  Recognitiox  of  the  Corporate  Extitv. — 
Though  under  the  doctrine  of  comity  a  part  or  even  the  whole  of  a 
corporation's  business  may  be  carried  on  in  a  State  other  than  that  of 
its  creation,  it  is  elementary  that  the  corporate  personality  in  a  certain 
sense  cannot  pass  beyond  the  borders  of  the  sovereignty  by  virtue  of 
whose  recognition  it  enjoys  the  privileges  constituting  its  corporate 
existence.^  The  fiction  of  a  corporate  entity,  then,  is  properly 
employed  to  describe  and  embody  in  objective  form  the  sum  of  its 
rights  and  attributes;  but  the  fact  that  this  conception  is  in  truth  only 
a  fiction  is  made  clear  by  the  familiar  rule  that  a  corporation,  though 
a  citizen  within  the  protection  of  the  constitutional  guaranty  of  "due 
process  of  law,"  is  not  so  considered  lander  the  "privileges  and  im- 
munities" clause.-  The  conception  of  a  personality,  by  its  very  sim- 
plicity and  attractiveness,  has  led  in  some  cases  to  unfortunate  even 
if  logical  results. 

Of  course  when  the  corporation  does  business  in  a  foreign  State,  it 
must  submit,  no  less  than  a  natural  person,  to  the  restrictions  of  the 
local  law;  but  a  difficult  problem  is  met  when  the  validity  of  a  cor- 
porate act,  prohibited  in  the  foreign  domicil  but  permissible  under  the 
laws  of  the  forum,  is  brought  into  question.  Admittedly  the  corpora- 
tion must  "bring  its  charter  with  it,"  and  cannot  exceed  the  powers 
conferred  by  that  instrument;  but  the  courts  are  in  conflict  as  to  the 
extra-domiciliar>-  effect  of  a  restrictive  provision  of  the  general  law  of 
the  domicil.     It  has  been  strongly  urged  that  the  corporation   away 

"Watson  V.  Texas  &  Pacific  Ry.  Co.  supra,  where  it  was  held  that  two 
distinct  causes  of  action  arose  in  this  situation. 

^'Chicago  etc.  Ry.  r.  Ingraham  (i8go)  131  111.  659;  Mclnerney  v. 
Main   (N.  Y.   1903)    82  App.  Div.  543. 

"Cullen,  J.,  in  Reilly  v.  Sicilian  Asphalt  Co.  supra. 

*Bank  of  Augusta  v.  Earle  (1839)  38  U.  S.  519.  Thus,  for  example, 
if  created  by  a  foreign  State,  it  is  always  considered  to  be  out  of  the 
jurisdiction  within  the  meaning  of  Statutes  of  Limitations.  Larson  v.  A. 
&  T.  Co.  (1893)  86  Wis.  281;  Thacher,  Corporations  at  Home  and 
Abroad,  2  Columbia  Law  Review  351. 

'Paul  V.  Virginia  (1868)  75  U.  S.  168;  see  Horn  Silver  Mining  Co.  v. 
New  York  (1801)   143  U.  S.  305,  314. 
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from  home,  like  a  natural  person,  is  no  longer  subject  to  this  general 
law,  but  only  to  the  lex  loci;  and  that  it  cannot  give  the  law  of  its 
domicil  extra-territorial  effect.^  But  it  is  submitted  that  such  a  doc- 
trine carries  the  fiction  of  an  entity  out  of  its  proper  bounds.  A  grant  , 
of  corporate  existence  "is  a  grant  of  special  privileges,"*  which  can 
only  be  defined  by  the  sovereignty  which  grants  them.  The  comity 
which  forbids  the  exclusion  of  the  corporation  of  a  sister  State  implies 
no  addition  to  its  powers,  but  amounts  to  no  more  than  a  license  to 
exercise  those  powers  in  foreign  territory.  The  corporation  can 
acquire  no  privileges  by  doing  business  in  a  new  jurisdiction.^  It 
would  seem  clear  that  no  matter  how  general  the  terms  of  a  charter, 
it  could  not  be  interpreted  to  confer  rights  in  violation  of  the  general 
law  of  the  State,  and  that  this  existing  law,  where  applicable,  should 
be  considered  to  be  as  clearly  implied  in  the  terms  of  the  charter  as  it 
is  the  case  of  any  ordinary  contract.  If,  for  instance,  a  body  corporate 
claims  the  power  to  take  and  hold  land  as  impliedly  incidental  to  its 
charter,  the  existence  of  a  statute  prohibiting  such  bodies  from  taking 
land  by  devise  must  be  held  to  that  extent  to  limit  the  implication. 
The  legislature  could  not  have  intended  to  grant  a  privilege  forbidden 
by  law;  and  if  the  corporation  never  had  the  privilege  at  home,  it  can- 
not get  it  by  doing  business  in  a  State  where  such  devises  might  have 
been  lawful.^ 

A  strong  analogy,  it  is  submitted,  is  found  in  the  effect  abroad  of 
statutes  prolonging  corporate  existence  after  dissolution  for  the  pur- 
pose of  winding  up  business.  In  this  situation  it  seems  to  be  gener- 
ally admitted  that  a  corporation  is  to  be  regarded  as  living  or  dead 
according  to  its  status  in  the  State  of  its  creation  ,and  this  conclusion 
seems  to  be  a  necessary  and  sound  outcome  of  the  foregoing  principles.'' 
But  in  the  recent  case  of  Castle  Adm'r  v.  Acrogen  Coal  Co.  (Ky.  1911) 
140  S.  W.  1034,  the  court  reached  a  result  in  conflict  with  them. 
Under  a  constitutional  provision  of  Kentucky  forbidding  the  giving  of 
greater  privileges  to  foreign  than  to  domestic  corporations,  it  was  held 
that  a  local  statute  such  as  those  above  mentioned,  continuing  cor- 
porate existence,  authorized  the  maintenance  of  a  tort  action  against 
a   foreign    corporation    after    its    dissolution    at    home.^      The    court, 

'White  V.  Howard  (1871)  38  Conn.  342;  Pairpoint  Mfg.  Co.  t.  Watch 
Co.  (1894)  161  Pa.  17;  Thacher,  Corporations  at  Home  and  Abroad, 
supra. 

■"Paul  V.  Virginia  supra. 

'Starkweather  v.  American  Bible  Society  (1874)  72  111.  50;  Rue  v.  Mo. 
Pac.  R.  R.  (1889)  74  Tex.  474;  Relfe  v.  Rundle  (1880)  103  U.  S.  222; 
Pierce  v.  Crompton   (1881)    13  R.  I.  312. 

'Starkweather  v.  Am.  Bib.  Soc.  supra;  contra,  White  v.  Howard  supra. 

'Fitts  V.  Nat.  Life  Ass'n  (1900)  130  Ala.  413;  Hunt  v.  Columbian  Ins. 
Co.  (1867)  55  Me.  290;  Dundee  Mortgage  etc.  Co.  v.  Hughes  (1898)  89 
Fed.  182;  see  Marion  Phosphate  Co.  v.  Perry  (1896)  74  Fed.  425;  Ham- 
mond V.  Nat.  Life  Ass'n  (1901)  58  App.  Div.  453,  dissenting  opinion  of 
Ingraham,  J.;  see  contra,  Bank  of  Galliopolis  v.  Trimble  (Ky.  1846)  6 
B.  Mon.  599;  Life  Ass'n  of  America  v.  Fassett  (1882)  102  111.  315;  Ham- 
mond V.  Nat.  Life  Ass'n  supra. 

*The  court  may  possibly  have  been  confused  by  the  idea  of  reincorpora- 
tion, but  it  is  well  settled  that'  this  result  is  not  brought  about  by  the  grant 
of  a  mere  license  to  do  business,  such  as  that  in  the  principal  case.  Good- 
lett  V.  Louisville  R.  R.  (1886)  122  U.  S.  39i- 
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expressly  disregarding  any  effect  of  the  law  of  the  domieil.  was  so  cap- 
tivated by  the  entity  doctrine  as  to  base  its  decision  on  the  reasoning 
that  the  foreign  corporation,  on  entering  the  State,  subjected  itself  to 
the  local  law,  and,  under  the  constitutional  provision  above  referred  to, 
gave  up  its  "privilege"  of  corporate  death.  But  corporate,  like 
natural  death,  is  not  a  "privilege"  which  can  be  waived.  It  is  part  of 
the  law  of  corporate  existence,  which  cannot  be  altered  except  by  the 
State  which  enacted  it.  A  corporate  personality  cannot  by  mere  con- 
sent give  validity  to  any  attempt  to  increase  its  rights  by  foreign  legis- 
lation, and  a  fortiori  it  cannot  do  a  thing  impossible  even  to  a  natural 
person :  consent  that  after  death  it  should  nevertheless  remain  for  cer- 
tain purposes  effectually  alive. 


Status  of  Appointees  of  a  De  Facto  Officer. — It  has  long  been 
recognized  that  the  acts  of  one  who  performs  the  duties  of  an  office 
without  axitual  right  must  often  be  protected  from  attack.^  Although 
such  a  result  suggests  an  application  of  the  doctrine  of  estoppel,  this 
clearly  cannot  be  its  true  basis,  for  no  theory  of  estoppel  could  account, 
for  instance,  for  the  illegality  of  resistance  to  a  de  facto  officer,^  for 
the  validity  of  sentences  pronounced  by  a  de  facto  judge,^  or  for  the 
rule  that  a  corporation  de  facto  may  as  a  corporation  sue  one  who 
has  never  in  any  way  admitted  its  corporate  existence.*  It  is  usually 
recognized  that  the  basis  of  the  de  facto  doctrine  is  the  injustice  of 
holding  third  parties  to  notice  of  the  invalidity  of  an  officer's  tenure, 
and  the  necessity  of  avoiding  the  confusion  and  inconvenience  which 
would  inevitably  follow  the  impeachment  of  completed  transactions,' 
and  it  seems  that  the  entire  development  of  the  doctrine  has  been 
determined  by  these  factors  of  fairness  and  general  convenience, 
though  indeed  the  blind  application  of  maxims  and  definitions  laid 
down  by  the  courts  in  particular  circumstances  has  given  rise  to  some 
confusion.  It  has  been  said  that  an  officer  de  facto  must  claim  by 
virtue  of  some  appearance  of  appointment  or  election  by  a  body 
actually  qualified  to  appoint  or  elect;®  but,  though  as  a  matter  of  fact 
this  circumstance  was  present  in  many  of  the  early  cases,  the  state- 
ment, as  a  rule  of  law,  has  been  discarded  as  utterly  inadequate,  and 
it  is  now  only  required  that  there  shall  have  been  some  color  of  right 

Tetersilea  v.  Stone  (1876)  119  Mass.  464;  Bush  v.  Collins  (N.  Y. 
i8ti)  7  Johns.  549;  Fowler  v.  Bebee   (1812)  9  Mass.  231. 

^Garrett  v.  State  (1892)  89  Ga.  416.  It  is  moreover  settled  that  a 
de  facto  officer,  while  he  cannot  recover  salary,  because  that  is  due  only 
to  the  de  jure  holder.  People  ex  rel.  v.  Weber  ( 1878)  89  111.  347 ;  Romero 
V.  U.  S.  (1889)  24  Ct.  of  Claims  331,  can  plead  even  as  against  the  state 
the  fact  that  he  is  a  de  facto  officer  as  a  justification  for  acts  which  would 
otherwise  be  unlawful.     State  v.  Dierberger  (1886)  90  Mo.  369. 

'State  V.  Carroll   (1871)    38  Conn.  449. 

'Society  Perun  v.  Cleveland  (1885)  43  Oh.  St.  481. 

'State  V.  Carroll  (1871)  supra;  Directors  v.  Mohawk  &  Hudson  R.  R. 
Co.  (1839)  I  Wend.  135;  Matter  of  Sherrill  v.  O'Brien  (1907)  188  N.  Y. 
185.  212;  Brinkerhoff  v.  Jersey  City  (1900)  64  N.  J.  L.  225;  Bush  v. 
Collins  supra;  see  Att'y  Gen'l  v.  Megin  (1885)  63  N.  H.  378;  King  v. 
Bedford  Level   (1805)  6  East  356,  368-9. 

'Mechem,  Public  Officers,  322,  323 ;  2  Thompson,  Corporations,  (2nd 
ed.)   1439. 
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by  virtue  of  which  the  officer  in  question  holds/  as  where  a  person 
elected  is  for  some  reason  ineligible^  or  has  failed  to  qualify  properly,® 
or  where  the  election  by  virtue  of  which  he  claims  was  unconstitu- 
tional/°  or  where  a  de  jure  officer  holds  over  after  the  expiration  of 
his  term/i  or,  finally,  even  in  cases  of  sheer  usurpation,  if  there  has 
been  long  acquiescence  therein.^^ 

A  further  source  of  controversy  under  the  American  constitutional 
system  has  been  the  question  whether  the  occupant  of  an  office  created 
by  a  statute  subsequently  declared  unconstitutional  is  an  officer  de 
facto.  The  negative  conclusion  has  been  reached  on  the  theory  that 
such  an  enactment  is  robbed  of  all  force  whatsoever  by  the  court's 
decree  and  can  afford  no  protection,  and  that  the  general  presumption 
of  knowledge  of  the  law  carries  notice  of  its  invalidity.^-^  Such  a  pre- 
sumption, however,  must  often  be  absurdly  contrary  to  the  fact,  and  in 
cases  where  third  persons  had  no  occasion  to  doubt  the  validity  of  the 
statute  in  question,  it  would  seem  that  every  reason  of  fairness  and 
public  interest  is  present  which  led  in  early  times  to  the  adoption  of 
the  de  facto  doctrine  for  the  protection  of  the  status  quo.  The  ex- 
istence of  our  written  constitutions  should  make  no  difference,  for  it 
is  imperative  that  legislative  enactments  should  be  respected  till 
declared  invalid,  and  if  this  is  so,  the  obvious  hardship  and  incon- 
venience of  forcing  all  third  persons  who  should  come  into  contact 
with  the  incumbant  of  such  an  office  to  determine  at  their  peril  the 
validity  of  his  tenure,  should  entitle  them  to  the  protection  of  the 
de  facto  theory.^'*  It  should  be  borne  in  mind,  however,  that,  conversely, 
no  one  who  actually  knew  or  ought  to  have  knovpn  of  the  flaw  in  the 
officer's  position  is  thus  entitled  to  the  favor  of  the  court.^" 

A  question  calling  for  a  similar  application  of  these  principles  was 
recently  presented  in  the  case  of  In  the  Matter  of  George  Ringler  & 
Co.  (N.  Y.  Ct.  of  Appeals  Jan,  9,  1912)  not  yet  reported.  A  petition 
was  jjrought  to  set  aside  the  election  of  certain  directors  of  the  com- 
pany, on  the  ground  that  the  persons  electing  them  were  themselves 
only  officers  de  facto.  It  has  often  been  decided,  under  these  circum- 
stances, that  proper  appointees  of  a  de  facto  officer  hold  their  positions 
de  jure,  though  the  rule  is  sometimes  limited  to  necessary  appoint- 
ments.^® These  eases  assume  as  axiomatic  that  all  proper  acts  of  de 
facto  officers  are  valid  as  regards  the  public  and  third  persons,  and 
discover  no  distinction  in  this  respect  between  appointments  and  any 
other  acts.     But  it  is  submitted  that  this  conclusion,  as  suggested  in 

'State  V.  Carroll  supra. 

'State  ex  rel.  v.  Farrier  (1885)  47  N.  J.  L.  383,  affd.  48  N.  J.  L.  613; 
Oliver  V.  Jersey  City  (1899)  63  N.  J.  L.  634. 

'Mechem,   Public  Officers,  318. 

'"Matter  of  Sherrill  v.  O'Brien  supra. 

"Winters  v.  Warmolts  (1904)  70  N.  J.  L.  615;  Petersilea  v.  Stone 
supra. 

"Mechem,   Public  Officers,  319. 

"Thompson,  Corporations,  (2nd  ed.)  iiii;  Mechem,  Public  Officers, 
324,  325;  Norton  v.  Shelby  County  (1886)   118  U.  S.  425- 

"State  V.  Gardner  (1896)   54  Oh.  St.  24. 

"See  Hildreth  v.  M'Intire  (Ky.  1829)   i  J.  J.  Marsh.  206. 

"State  ex  rel.  v.  Farrier  supra;  Norfleet  v.  Staton  (1875)  72  N.  C. 
546;  see  State  ex  rel.  v.  Mechan  (1883)  45  N.  J.  L.  189. 
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the  principal  case,  carries  the  rule  beyond  the  reason  on  which  it  is 
based.  The  appointee  of  a  de  facto  officer  will  clearly  be  in  any  case  a 
de  facto  officer  himself,  and  strangers  may  therefore  deal  with  him 
with  impunity.  Evidently,  then,  there  is  no  reason  in  fairness  or 
public  convenience  why  this  particular  act  of  the  de  facto  appointor 
should  be  given  full  validity.^"  If  it  will  adequately  protect  the  public 
and  third  persons  to  consider  the  appointee  an  officer  de  facto,  there 
is  no  reason  for  investing  him  with  any  higher  right,  and  it  is  sub- 
mitted that  a  direct  proceeding  such  as  that  in  the  principal  case, 
brought  for  the  purpose  of  ousting  the  appointee  from  his  position, 
should  plainly  succeed. 

"People  ex  rel.  v.  Anthony  (1875)  6  Hun  142;  People  ex  rel.  v.  Anthony 
supra;  State  ex  rel.  z:  Jacobs  (1848)  17  Oh.  St.  143;  see  People  ex  rel.  v. 
Stevens  (1843)  5  Hill  616;  People  ex  rel.  v.  Murray  (1878)  73  N.  Y.  535; 
contra,  2  Dillon,  Municipal  Corporations,    (5th  ed.)    519. 
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Attorney  and  Client — Lien  on  Judgment — Priority  Over  Judgmiont 
Debtor's  Claims. — In  an  action  of  replevin  the  defendant  secured 
judgment  for  costs.  The  plaintiff  sought  to  set  off  a  judgment  previ- 
ously obtained  against  the  defendant  in  another  action.  Held,  the 
charging  lien  of  the  defendant's  attorney  v?as  superior  to  the  plaintiff '^ 
right  of  set-off.     Wesley  v.  Wood  (1911)  132  N.  Y.  Supp.  248. 

The  English  courts  formerly  differed  as  to  the  extent  of  the  pro- 
tection afforded  an  attorney  by  the  charging  lien,  Stephens  v.  Weston 
(1824)  3  B.  &  C.  535;  Hall  v.  Ody  (1799)  2  B.  &  P.  28,  but  by  statute 
it  is  now  subordinated  to  all  the  equities  between  the  parties.  1  Jones, 
Liens,  §  216.  In  this  country  judgments  rendered  in  the  same  action 
may  generally  be  set  off  against  each  other,  since  the  attorney's  lien 
attaches  only  to  the  balance  due  his  client,  Bosworth  v.  Tollman 
(1886)  66  Wis.  533;  Field  v.  Maxwell  (1895)  44  Neb.  900,  but  the  lien 
is  given  precedence  over  judgments  subsequently  obtained  in  another 
action.  Caudle  v.  Rice  (1886)  78  Ga.  81;  see  Warfield  v.  Camphell 
(1863)  38  Ala.  527.  On  the  question  of  setting  off  an  existing  inde- 
pendent judgment,  however,  the  American  courts  differ.  By  the  weight 
of  authority,  the  attorney  is  considered  an  equitable  assignee  as  of  the 
date  of  the  judgment,  and  holds  subject  to  the  judgment  debtor's  right 
of  set-off.  1  Jones,  Liens,  §  217;  Ex  parte  Lehman  (1877)  59  Ala.  631; 
contra,  Phillips  v.  Maclcay  (1892)  54  N.  J.  L.  319.  But  since  in 
absence  of  statute  the  setting  off  of  judgments  is  discretionary  with 
the  courts,  2  Black,  Judgments,  (2nd  ed.)  §  1000,  it  should  not  be  per- 
mitted to  the  prejudice  of  a  third  party's  rights.  Nicoll  v.  Nicoll 
(N.  Y.  1836)  16  Wend.  446;  see  Roberts  v.  Mitchell  (1895)  94  Tenn. 
277.  This  seems  especially  true  where  the  attorney  has  a  statutory 
lien  on  the  cause  of  action  itself.  N.  Y.  Consol.  Laws,  Judiciary  Law, 
§  475.  The  modern  New  York  practice  is  that  adopted  by  the  principal 
case,  Barry  v.  R.  R.  Co.  (N.  Y.  1903)  87  App.  Div.  643;  Smith  v. 
Cement  Co.  (N.  Y.  1905)  107  App.  Div.  524,  although  it  was  formerly 
unsettled.  See  Mohawh  Bank  v.  Burrows  (1822)  6  Johns.  Ch.  317; 
DunMn  V.  Vandenhergh  (1829)  1  Paige  Ch.  622. 

Bankruptcy — Surplus  after  Payment  of  Claims — Allowance  of 
Interest. — A  creditor  asked  for  the  interest  which  had  accrued  on  his 
claim  subsequently  to  the  filing  of  a  voluntary  petition  in  bankruptcy. 
The  trustee  in  bankruptcy  had  a  surplus  after  the  settlement  of  all 
claims  against  the  bankrupts.  Held,  the  interest  should  be  allowed. 
Johnson  v.  Norris  (C.  C.  A.  5th  Ct.  1911)  190  Fed.  459. 

A  voluntary  proceeding  in  bankruptcy  is  ex  parte  and  the  cred- 
itors cannot  resist  adjudication.  In  re  Carleton  (1902)  115  Fed.  246; 
In  re  Jehu  (1899)  94  Fed.  638.  Accordingly,  if  creditors  were  denied 
interest  on  their  claims  in  the  unusual  case  where  a  surplus  remains 
after  paying  the  bankrupt's  debts,  a  debtor  would  thus  be  enabled  to 
procure  the  use  of  his  creditors'  money  without  cost.  This  fact  found 
partial  recognition  in  early  English  cases  which  allowed  interest  on 
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debts  bearing  interest  by  contract,  while  refusing  it  as  damage  for  the 
necessary  delays  of  the  law.  Bromley  v.  Goodere  (1743)  1  Atk.  75; 
Ex  parte  Mills  (1793)  2  Ves.  Jr.  295.  But  interest  is  often  given  in 
equity  when  it  is  not  contracted  for,  Vail  v.  Nickerson  (1810)  6  Mass. 
262;  Williams  v.  Amer.  Bank  (Mass.  1842)  4  Met.  317,  and  courts  of 
bankruptcy,  having  equity  jurisdiction,  see  In  re  Kane  (1904)  127 
Fed.  552,  now  allow  interest  on  all  debts  for  delays  in  payment  caused 
by  the  bankruptcy.  Matter  of  Higginhottom  (1826)  2  Glyn  &  Jam. 
123;  Brown  v.  Lamb  (Mass.  1843)  6  Met.  203.  Moreover,  it  has  been 
held  that  this  result  is  not  affected  by  the  section  of  the  Bankruptcy 
Act  which  provides  that  all  claims  against  the  bankrupt's  estate  must 
be  owing  at  the  time  the  petition  is  filed.  Act  of  1898,  c.  541,  §  63 
(30  Stat,  at  L.  562),  because  claims  which  have  been  proved  and 
allowed  are  in  effect  judgments,  and  as  such  are  entitled  to  subse- 
quently accruing  interest.  In  re  John  Osborne's  Sons  &  Co.  (1910) 
177  Fed.  184;  see  Nat.  Bank  v.  Mechanics'  Nat.  Bank  (1876)  94 
U.  S.  437. 

Baxkruptcy — Title  of  Bankrupt  Prior  to  Appointment  of  Trustee 
— Right  to  Sue. — After  filing  a  petition  in  bankruptcy,  but  before  the 
appointment  of  a  trustee,  the  bankrupt  brought  suit  for  a  trespass  to 
his  property.  Held,  he  could  maintain  the  action.  Johnson  et  al.  v. 
Collier  (U.  S.  Sup.  Ct.  Jan.  9,  1912).    Xot  yet  reported. 

A  bankrupt  may  of  course  institute  legal  proceedings  prior  to  the 
filing  of  the  petition,  and  the  trustee  when  elected  may,  with  the 
approval  of  the  court,  intervene  and  prosecute  such  suit.  Bankruptcy 
Act  of  1898,  §  11-c.  But  if  the  trustee  refuse  to  carry  on  the  action, 
because  he  considers  it  of  no  benefit  to  the  creditors,  or  if  no  trustee 
be  appointed,  by  the  weight  of  authority  the  bankrupt  may  continue  to 
prosecute  it  for  his  own  benefit;  Ramsey  v.  Fellows  (1879)  58  N.  H. 
607;  ariffin  v.  Mutual  Life  Ins.  Co.  (1904)  119  Ga.  664;  though  in 
some  jurisdictions  he  is  regarded  as  civiliter  mortuus  after  the  filing 
of  the  petition,  and  can  prosecute  no  action  concerning  his  estate. 
Lacy  V.  Rockett  (1847)  11  Ala.  1002;  Scheidt  v.  Goldsmith  (1902)  103 
111.  App.  623.  Although  the  trustee's  title  to  the  bankrupt's  property 
becomes  vested  as  of  the  date  of  the  adjudication,  Bankruptcy  Act  of 
1S9S,  §  70,  it  would  seem  that  prior  to  his  election  a  defeasible  title 
remains  in  the  bankrupt,  which  he  may  protect  by  the  proper  actions. 
Loveland,  Bankruptcy,  (3rd  ed.)  §  176;  Rand  v.  Iowa  Cent.  Ry.  Co. 
(1906)  186  N.  Y.  58;  Gordon  v.  Mechanics'  etc.  Ins.  Co.  (1907)  120 
La.  441.  Contra,  Rand  v.  Sage  (1905)  94  Minn.  344.  It  would  further 
seem  that  the  bankrupt's  title  may  be  attacked  by  no  one  except  the 
trustee.  Fowler  v.  Down  (1797)  1  B.  &  P.  44;  Ramsey  v.  Fellows 
supra;  State  ex  rel.  v.  Ferris  (1875)  42  Conn.  560,  since  his  recovery 
will  enure  to  the  benefit  of  his  creditors,  and  will  bar  further  suit 
against  his  debtor.  So.  Express  Co.  v.  Connor  (1873)  49  Ga.  415; 
Thatcher  v.  Rockwell  (1881)  105  U.  S.  467. 

Carriers — Lien  on  Baggage  for  Fare  of  Passenger's  Child. — A  rail- 
road claimed  a  lien  on  a  passenger's  baggage,  upon  her  refusal  to  pay 
her  child's  faje.  Held,  one  judge  dissenting,  no  such  lien  existed. 
Cantivell  v.  Terminal  Ry.  Ass'n  of  St.  Louis  (Mo.  1911)  140  S.  W.  966. 

A  carrier's  lien  on  freight  is  specific  and  it  is  therefore  limited  to 
charges  incidental  to  the  transportation  of  the  particular  shipment  on 
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which  it  is  claimed.  1  Jones,  Liens,  §  281;  Hartshorne  v.  Johnson 
(1822)  7  N.  J.  L.  131;  Adams  v.  Clark  (Mass.  1852)  9  Cush.  215. 
This  lien  exists  also  on  the  baggage  of  a  passenger  who  has  refused 
to  pay  his  fare,  for  the  contract  of  the  railroad  to  carry  the  baggage 
and  the  passenger  is  an  entire  one.  Wolf  v.  Summers  (1811)  2  Camp. 
631,  the  transportation  of  the  luggage  being  incidental  to  the  under- 
taking to  carry  its  owner.  4  Elliott,  Eailroads,  §  1662;  Roberts  v. 
Koehler  (1887)  30  Fed.  95.  A  failure  to  pay  the  passenger's  fare, 
therefore,  terminates  the  carrier's  obligation  to  convey  the  baggage, 
and  it  may  claim  a  lien  thereupon  for  the  costs  of  its  subsequent  trans- 
portation. Roberts  v.  Koehler  supra.  It  is  further  established  that  an 
adult  is  liable  for  the  fare  of  a  child  who  accompanies  him,  and  upon 
his  refusal  to  pay  it,  he  may  be  ejected  with  the  child,  even  though 
himself  the  possessor  of  a  ticket.  Lake  Shore,  etc.  R.  R.  Co.  v. 
Orndorff  (1897)  55  Oh.  St.  .589;  Phila.  etc.  R.  R.  Co.  v.  Hoefiich 
(1884)  62  Md.  300.  It  would  seem,  therefore,  that  the  contract  to 
carry  the  passenger  with  his  child  and  baggage  is  also  entire,  and 
hence  upon  failure  to  pay  any  part  of  the  compensation  for  such 
carriage,  the  railroad  should  be  entitled  to  claim  a  lien  upon  the 
baggage.  Under  this  view  the  decision  of  the  majority  in  the  principal 
case  is  unsound. 

Conflict  of  Laws — Divorce — Personal  Obligation  Imposed  by 
Foreign  Law. — The  plaintiff,  a  citizen  of  New  York,  married  the  de- 
fendant, a  Swiss  citizen,  in  France,  the  matrimonial  domicil  being 
Switzerland.  Eventually,  the  defendant  brought  suit  for  divorce  in 
a  Swiss  court  of  admitted  jurisdiction,  but  on  a  cross-bill  being 
filed  by  the  plaintiff  she  obtained  the  divorce.  Subsequent  to  the 
marriage  and  prior  to  the  divorce,  the  plaintiff  purchased  New  York 
real  estate  in  her  own  name,  and  conveyed  to  her  husband,  without 
consideration,  but  by  full  covenant  and  warranty  deed,  the  undivided 
half  interest  therein  sought  to  be  recovered  in  this  suit.  No  dispo- 
sition of  this  land  was  made  by  the  decree,  but  the  law  of  Switzer- 
land is  that  the  party  against  whom  a  divorce  is  granted  shall  return 
to  the  other  party  all  property  acquired  from  the  latter  in  any  man- 
ner during  coverture.  Held,  two  judges  dissenting,  the  plaintiff  could 
not  recover.  De  Graffenried  v.  De  Graffenried  (1911)  46  N.  Y.  L.  J. 
No.  80.     See  Notes,  p.  259. 

Conflict  of  Laws — What  Law  Governs — Presumption  as  to  Foreign 
Law. — A  servant  sued  his  master  for  an  injurj^  sustained  in  Cuba, 
through  the  latter's  failure  to  repair  defective  machinery  after  his 
promise  to  do  so  upon  notification.  No  evidence  as  to  the  Cuban  law 
was  introduced.  Held,  the  plaintiff  should  have  alleged  and  proved 
the  lex  loci.  Cuba  R.  R.  Co.  v.  Crosby  (U  S.  Sup.  Ct.  Jan.  9,  1912). 
Not  yet  reported. 

In  the  absence  of  proof  of  the  lex  loci,  the  lex  fori,  although  of  a 
different  system  of  jurisprudence,  is  generally  applied  in  such  a  case. 
Savage  v.  O'Neil  (1871)  44  N.  Y.  298;  Flato  v.  Mulhall  (1880)  72  Mo. 
522.  For  reasons  of  necessity,  the  foreign  and  local  laws  are  presumed 
to  be  identical,  N  orris  v.  Harris  (1860)  15  Cal.  226;  Sandmeyerv.  Ins. 
Co.  (1891)  2  S.  D.  346,  or  else  the  parties  are  deemed  to  have  adopted 
the  latter  by  their  failure  to  plead  and  prove  the  former.  Watford  v. 
Lumber  Co.   (1907)   152  Ala.  178;  see  8  Columbia  Law  Eeview  50. 
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But  acts  done  abroad  cainiot  as  a  rule,  see  The  Scotland  (1881)  105 
U.  S.  24,  be  controlled  by  the  lex  fori,  which  lacks  extra-territorial 
force.  Dicey,  Confl.  of  Laws,  (2nd  ed.)  647.  Logically,  therefore,  the 
plaintiff  must  sue  on  the  theory  that  the  lex  loci  created  an  obligation 
transitory  in  character  and  therefore  enforceable  anvwhere.  Cooley, 
Torts,  (3rd  ed.)  899;  see  Stout  v.  Wood  (Ind.  1820)  1  Blackf.  71; 
Slater  v.  Mexican  R.  E.  (1904)  194  IT.  S.  120,  126.  It  follows  tliat 
the  source  of  this  obligation  is  a  fact  to  be  proved  by  the  plaintiff. 
4  Wigmore,  Evidence.  §  2536.  But  where  it  is  a  reasonable  inference 
of  fact  that  the  lex  fori  and  the  lex  loci  are  the  same,  as  in  the  case 
of  different  common  law  jurisdictions,!  it  may  be  so  presumed.  Web- 
ster V.  Hunter  (1878)  50  la.  215.  So,  jtoo,  the  breach  of  a  contract  or 
a  personal  injury  may  be  presumed  to  be  actionable  in  all  civilized 
countries.  Parrot  v.  Mexican  Central  Ry.  (1911)  207  Mass.  184,  191. 
Rationally,  however,  this  presumption  should  be  limited  to  such  cases 
and  where,  as  in  the  principal  decision,  the  plaintiff  relies  on  a 
peculiar  and  intricate  legal  doctrine,  he  should  be  compelled  to  prove 
that  it  obtained  in  the  locus  delicti.  Langdon  v.  Young  (1860)  33  Vt. 
136;  Story,  Confl.  of  Laws.  (8th  ed.)  637-a. 

Constitutional  Law — Foreign  Corporations— Eight  to  Sue  in  State 
Courts. — A  statute  provided  that  no  foreign  corporation  should 
transact  business  within  the  State,  or  maintain  a  suit  in  the  State 
courts  without  first  designating  a  resident  agent  and  filing  a  copy  of 
its  charter  with  the  Secretary  of  State.  The  plaintiff,  without  com- 
plying with  the  statute,  sued  to  recover  the  price  of  an  interstate  ship- 
ment. Held,  one  judge  dissenting,  the  statute  was  valid  and  pre- 
cluded recovery,  Sioux  Remedy  Co.  v.  Cope  et  al.  (S.  D.  1911)  133 
N.  W.  683. 

A  State  may  regulate  the  use  of  its  courts,  Anglo-Am.  Prov.  Co. 
V.  Davis  Prov.  Co.  (1902)  169  N.  Y.  506,  as  well  as  the  transaction 
of  business  within  its  borders  by  foreign  corporations.  Paul  v.  Vir- 
ginia (1868)  8  Wall.  168.  LTnder  the  latter  power  provision  may  be 
made  for  the  ouster  of  a  foreign  corporation  which  exercises  its  Fed- 
eral right  to  remove  a  cause,  Doyle  v.  Continental  Ins.  Co.  (1876)  94 
U.  S.  535,  although  the  practical  effect  of  such  a  statute  must  be  to 
inhibit  the  exercise  of  the  right.  But  a  statute  requiring  a  corporation 
to  agree  to  surrender  the  same  right  in  order  to  obtain  permission  to 
do  intrastate  business  is  void,  Barron  v.  Burnside  (1887)  121  TJ.  S. 
186,  for  a  State  may  not  make  the  conditions  of  admission  to  its  terri- 
tory violative  of  the  Federal  Constitution.  Cf.  Security  Ins.  Co.  v. 
Prewitt  (1906)  202  U.  S.  246.  Similarly,  conditions  on  the  right  to 
sue  in  the  State  courts  as  applied  to  interstate  transactions  would  seem 
to  be  void,  since  the  right  to  enforce  a  contract  is  a  vital  part  of  it, 
see  Underwood  Co.  v.  Piggott  (1906)  60  W.  Va.  532,  and  must  there- 
fore be  inviolate  where  the  right  to  contract  is  itself  inviolate.  See 
Belle  City  Co.  v.  Frizzell  (1905)  11  Ida.  1;  Coit  y.  Sutton  (1894)  102 
Mich.  324.  It  would  seem,  therefore,  that  the  decision  in  the  princi- 
pal case  is  erroneous,  in  spite  of  the  court's  denial  that  it  restricts 
the  right  to  engage  in  interstate  commerce.  A  State  cannot  under 
the  guise  of  regulating  intrastate  business  require  that  which  indirectly 
but  practically  burdens  interstate  commerce.  West  TJn.  Tel.  Go.  v. 
Kansas  (1910)  216  U.  S.  1.  Nor  will  a  State's  power  to  regulate  the 
use  of  its  courts  be   availing  when   it   is  apparent  to  the   Supreme 
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Court  that  the  domestic  forum  is  denied  as  a  means  of  compelling 
compliance  with  conditions  on  the  right  to  do  interstate  business. 
Intn't'l  Booh  Co.  v.  Pigg  (1910)  217  U.  S.  91. 

Constitutional.  Law — Impairing  the  Obligation  of  Contracts — 
QuASi-CoNTRACTS. — After  the  plaintiff,  waiving  a  tort,  had  secured 
judgment  in  quasi-contract  against  a  corporation,  a  statute  abolished 
the  stockholders'  statutory  liability.  An  action  was  subsequently 
brought  against  the  stockholders  for  the  amount  of  the  judgment. 
Held,  the  statute  was  unenforceable  as  impairing  the  obligation  of  a 
contract.    Douglass  v.  Loftus  et  al.     (Kan.  1911)  119  Pac.  74. 

Since  the  purpose  of  the  Constitutional  provision  against  impairing 
the  obligation  of  contracts  is  to  give  stability  to  the  stipulations  of 
parties,  it  obviously  applies  only  to  mutual  agreements  based  upon 
intention,  Louisiana  v.  New  Orleans  (1883)  109  U.  S,  285,  288,  and 
remedies  are  protected  only  as  a  means  of  protecting  contractual  rights. 
Brown  v.  Kinzie  (1843)  1  How.  311.  Contracts  implied  in  law  are 
therefore  not  within  its  meaning.  Robinson  v.  Howe  (1861)  13  Wis. 
380.  That  the  plaintiff  in  the  principal  case  had  waived  the  tort  and 
brought  an  action  in  form  ex  contractu  is  therefore  immaterial,  since 
the  choice  was  purely  one  of  remedies,  12  Columbia  Law  Review  62. 
The  suit  against  the  stockholders  was  to  enforce  their  statutory  lia- 
bility. If  that  liability  is  quasi-contractual,  as  seems  the  better  view, 
see  5  Columbia  Law  Review  606,  607;  Hohfeld,  Stockholders  Indi- 
vidual Liability,  9  Columbia  Law  Review  285,  309-319,  the  same 
reasoning  applies.  If  it  is  contractual,  upon  the  theory  that  the  cor- 
poration acts  as  the  agent  of  the  stockholder  to  make  contracts  for 
him,  see  Kennedy  v.  Savings  Bank  (1892)  97  Cal.  93,  96,  it  is  clear 
that  no  contract  could  arise  from  acts  essentially  non-contractual.  It 
seems  safe  to  conclude  that  a  person  invoking  the  Constitutional 
guaranty  must  at  least  have  suffered  detriment  in  reliance  upon  the 
permanence  of  the  then  existing  law.  See  Hawthorne  v.  Galef  (1864) 
2  Wall.  10. 

Constitutional  Law — Interstate  Commerce — Federal  Employer's 
Liability  Act. — The  plaintiffs  sued  the  defendant  railroads  under  the 
Federal  Employer's  Liability  Act  of  1908,  which  gives  a  right  of  action 
to  an  employee  engaged  in  interstate  commerce  in  case  of  injury 
through  the  negligence  of  an  interstate  carrier,  or  to  his  personal  rep- 
resentative,  in  case  of  death,  and  which  abolishes  the  defenses  of 
assumption  of  risk  and  contributory  negligence.  Held,  the  Act  is 
constitutional  and  action  may  be  brought,  as  of  right,  in  a  State  court 
having  jurisdiction.  Mondou  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  (1912) 
32  Sup.  Ct.  Rep.  169.     See  Notes,  p.  252. 

Constitutional  Law — Right  to  Contract — Prohibition  of  Emplov- 
ment  of  Aliens  on  Public  Works. — The  defendant  was  indicted  for 
violating  a  law  which  provided  that  no  alien  should  be  employed  in 
the  construction  of  public  works  by  the  State  or  a  municipality,  or  by 
persons  contracting  with  the  State.  N.  Y.  Consol.  Laws  1909,  c.  31, 
§  14.  Held,  the  statute  is  constitutional.  People  v.  Ludington's  Sons 
(N.  Y.  1912)  131  N.  Y.  Supp.  550. 

A  sharp  conflict  of  authority  exists  concerning  this  type  of  legisla- 
tion, but  such  statutes  are  generally  held  to  be  constitutional.  In  re 
Broad  (1904)  36  Wash.  449;  State  v.  Livingston  Concrete  Co.  (1906) 
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34  Mont.  570;  contra,  Cleveland  v.  Construction  Co.  (1902)  67  Oh.  St, 
197.  In  the  jurisdiction  of  the  principal  case  similar  acts  were 
avoided  by  the  courts.  People  v.  Orange  County  Road  Co.  (1903)  175 
N.  Y.  84,  until  the  judicial  objections  were  removed  by  a  constitu- 
tional amendment.  People  v.  Metz  (1908)  193  N.  Y.  148.  General 
enactments  of  the  same  kind  have  uniformly  been  declared  uncon- 
stitutional as  discriminatory  and  as  violative  of  the  right  freely  to 
contract,  Lochner  v.  N.  Y.  (1905)  198  U.  S.  45;  Low  v.  Rees  Printing 
Co.  (1894)  41  Xeb.  127,  but  it  would  seem  that  neither  of  these  objec- 
tions may  be  urged  against  the  statute  in  question.  There  is  a  valid 
and  fundamental  distinction  between  legislation  of  a  eeneral  character 
and  that  regulating  the  business  affairs  of  a  State  and  its  agents,  the 
municipalities.  Lochner  v.  N.  Y.  supra;  Atkin  v.  Kansas  (1903)  191 
U.  S.  207.  A  State  has  the  same  right  as  an  individual  or  a  corpora- 
tion to  specify  the  terms  upon  which  it  will  contract,  and  it  may 
therefore  prescribe  the  conditions  upon  which  it  will  allow  public  work 
to  be  done  in  its  behalf.  Byars  v.  State  (1909)  2  Okla.  Or.  481;  Atkin 
V.  Kansas  supra.  Nor  can  this  be  said  to  infringe  the  personal 
liberty  of  the  citizen,  since  a  contractor  cannot  claim  the  right  to  do 
public  work  in  any  manner  that  he  chooses.  People  v.  Metz  supra; 
Byars  v.  State  supra. 

Corporations — Estoppel — De  Facto  Corporations. — An  action  was 
brought  for  rent  under  a  contract  of  lease  between  the  defendant  and 
the  plaintiff's  assignor,  a  concern  purporting  to  be  a  corporation, 
formed  in  Kansas  for  the  sole  purpose  of  transacting  business  in 
Oklahoma,  and  for  that  reason  without  authority  of  law.  Held,  the 
defendant  was  estopped  to  deny  the  defective  organization  of  the 
company.    Lynch  v.  Perryman  (Okla.  1911)  119  Pac.  229. 

In  an  action  for  the  recovery  of  benefits  conferred  under  an  exe- 
cuted contract  the  defense  of  ultra  vires  is  not  available.  Day  v. 
Buggy  Co.  (1885)  57  Mich.  146.  Some  States  extend  this  doctrine  to 
an  action  on  the  ultra  vires  contract  itself.  Camden  etc.  R.  R.  Co.  v. 
May's  Landing  etc.  Co.  (1886)  48  N.  J.  L.  530;  Bath  G.  L.  Co.  v. 
Claffy  (1896)  151  X.  Y.  24;  contra.  Central  Trans.  Co.  v.  Pullmans 
Car  Co.  (1891)  139  U.  S.  24.  But  as  all  of  the  acts  of  a  de  facto 
corporation  are  without  authority,  they  are  governed  by  the  rules 
applicable  to  ultra  vires  acts.  1  Morawetz,  Priv.  Corp.,  (2nd  ed.) 
§  744.  The  defense  of  ultra  vires  is  not  excluded  in  these  cases, 
however,  on  the  theory  of  estoppel,  for  obviously  the  corporation  can- 
not be  misled  as  to  its  corporate  capacity,  1  Morawetz,  Priv.  Corp.,  (2nd 
ed.)  §  750;  contra,  Camden  etc.  R.  R.  Co.  v.  May's  Landing  etc.  Co. 
supra,  but  its  exclusion  rests  rather  on  the  public  policy  which  pro- 
hibits the  annuling  of  a  company's  acts  because  of  some  technical 
flaw.  Society  Rerun  v.  Clevel<ind  (1885)  43  Oh.  St.  481 ;  Buffalo,  etc. 
R.  R.  Co.  V.  Cary  (1862)  26  N.  Y.  75.  But  in  order  to  invoke  this 
rule  there  must  be  at  least  a  corporation  de  facto,  1  Morawetz^  Priv. 
Corp.,  (2nd  ed.)  746,  since  policy  does  not  demand  the  protection  of  a 
mere  nullity.  In  order  to  attain  the  status  of  a  de  facto  corporation, 
however,  it  is  necessary  that  an  attempt  be  made  in  good  faith  to  in- 
corporate under  some  existing  law.  Amer.  L.  T.  Co.  v.  M.  &  N.  W. 
R.  R.  Co.  (1895)  157  HI.  641.  As  appears  from  the  facts  of  the 
principal  case,  there  was  no  law  under  which  a  valid  incorporation 
could  be  made,  see  Myatt  v.  Ponca  Land  Co.  (1904)  14  Okla.  189,  and 
hence  the  defense  should  have  been  allowed. 
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Corporations— Inspection  of  Corporatk  Books — Motive  of  Peti- 
tioner— Mandamus. — The  relator,  a  stockholder,  moved  for  a  writ  of 
mandamus  to  compel  the  defendant  corporation  to  permit  him  to 
inspect  its  stock  books,  under  a  statute  granting  that  right.  Laws  of 
1908,  c.  61.  The  plaintiff's  purpose  was  inimical  to  the  defendant. 
Held,  two  judges  dissenting,  the  writ  should  not  issue.  People  ex  rel. 
Britton  v.  Amer.  Press  Assn.  (N.  Y.  1912)  46  N.  Y.  L.  J.  No.  97. 

At  common  law  to  obtain  inspection  of  corporate  records,  the 
shareholders  had  to  show  that  it  was  necessary  with  reference  to  some 
specific  controversy  or  the  protection  of  some  property  right.  King  v. 
Merchant  Tailors'  Co.  (1831)  2  B.  &  Ad.  115.  Modern  statutes  grant- 
ing the  right  of  inspection  are  variously  construed.  In  a  few  juris- 
dictions they  are  considered  merely  declaratory  of  the  common  law. 
O'Hara  v.  Nat'l  Biscuit  Co.  (1903)  69  N.  J.  L.  198.  In  others,  the 
right  which  they  confer  is  subject  only  to  the  implied  limitation  that 
the  stockholders  must  not  be  prompted  by  idle  curiosity  or  improper 
motives.  Foster  v.  White  (1888)  86  Ala.  467;  Stone  v.  Kellogg  (1897) 
165  ni.  192.  By  the  weight  of  authoritj-,  however,  the  statutory  right 
is  absolute,  and  the  motive  of  the  person  seeking  to  exercise  it  is 
immaterial.  Henry  v.  Bahcoch  Co.  (1909)  196  N.  Y.  302;  Cincinnati, 
etc.  Co.  V.  Hoffmeister  (1900)  62  Oh.  St.  189.  While  recognizing  this 
as  the  law  of  its  jurisdiction,  the  court  in  the  principal  case  neverthe- 
less considered  that  it  could  in  its  discretion  refuse  to  enforce  the 
right  by  mandamus,  and  the  decision  seems  sound.  The  legislative 
purpose  was  only  to  protect  the  stockholder  as  such,  and  it  does  not 
follow  from  the  fact  that  the  statutory  penalty  may  be  recovered 
regardless  of  the  plaintiff's  motive,  that  the  legislature  intended  to 
force  a  corporation  by  the  extraordinary  remedy  of  mandamus  to  dis- 
play its  books  to  one  seeking  its  destruction,  if  it  chooses  to  pay  the 
statutory  penalty  instead.  But  see  People  ex  rel.  v.  Paton  (N.  Y.  1887) 
20  Abb.  N.  C.  195;  State  v.  SL  L.  etc.  Co.  (1888)  29  Mo.  App.  301. 

Corporations — Foreign  Corporation — Dissolution. — Under  a  statute 
providing  that  corporate  existence  should  be  continued  after  dissolu- 
tion, for  the  purpose  of  winding  up  business,  a  foreign  corporation 
was  sued  in  tort,  after  it  had  been  dissolved  by  the  State  of  its  domi- 
cile. The  State  constitution  provided  that  no  foreign  corporation 
should  "be  allowed  to  transact  business  on  more  favorable  conditions" 
than  domestic  corporations.  JJeZt^^  the  action  would  lie.  Castle's  A  dm' r 
V.  Acrogen  Coal  Co.  (Ky.  1911)  140  S.  W.  1034.    See  Notes,  p.  263. 

Corporation — Liability — Issue  of  Negotiable  Instruments  by  Offi- 
cers.— The  president  of  an  industrial  corporation,  who  was  also  its 
general  manager,  in  violation  of  a  prohibition  in  the  corporate  by-laws 
issued  the  company's  note  which  was  transferred  to  the  plaintiff,  an 
innocent  purchaser  for  value.  Held,  one  judge  dissenting,  the  corpora- 
tion was  liable.  Murchison  Nat'l  Bank  v.  Dunn  Oil  Mills  Co.  (N.  C. 
1911)  73  S.  E.  93. 

The  president  of  a  corporation  has  no  authority  by  virtue  of  his 
office  alone  to  bind  the  corporation,  Wait  v.  Nashua  Armory  Ass'n 
(1891)  66  N.  H.  581,  but  the  directors  may  thus  empower  him  either 
expressly  or  by  implication.  Accordingly,  where  he  has  acted  for  the 
corporation  without  objection  his  authority  cannot  be  denied,  Dough- 
erty V.  Hunter  (1867)  54  Pa.  380.  or  if  he  is  made  its  general  manager 
he  necessarily  acquires  incidental  powers,  Crowley  v.  Genesee  Mining 
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Co.  (1880)  55  Cal.  273,  though  the  cases  are  conflicting  as  to  their 
extent.  3  Cook,  Corporations,  (6th  ed.)  §  716.  But  where  his 
authority  apparently  exists  it  will  not  avail  the  corporation  that  his 
powers  were  expresslv  limited  bv  its  by-laws.  See  Rathhun  v.  Snow 
(1890)  123  N.  Y.  343,  349.  Contra,  Bococh's  Ex'r  v.  Coal  Co.  (1887) 
82  Va.  913.  The  authority  to  borrow  money,  however,  is  so  dangerous 
a  power  that  it  should  not  be  implied  from  acts  which  in  matters  less 
hazardous  might  create  an  agency.  Exchange  Bank  v.  Thrower  (1903) 
118  Ga.  433.  A  corporation,  therefore,  is  generally  not  bound  by 
promissory  notes  made  by  its  president  without  authority,  St.  Ry.  Co. 
V.  First  Nat'l  Bank  (1896)  62  Ark.  33;  Gould  v.  Gould  (1903)  134 
Mich.  515,  though  in  the  absence  of  evidence  to  the  contrary  there  is 
a  presumption  of  their  validity.  See  Patterson  v.  Robinson  (1889) 
116  N.  Y.  193,  200;  cf.  St.  Ry.  Co.  v.  First  Nat'l  Bank  supra;  Gould 
V.  Gould  supra.  In  accord  with  the  principal  case  some  courts  regard 
this  presumption  as  conclusive,  and  a  hona  fide  purchaser  may  recover 
upon  such  an  instrument.  American  Ex.  Nat'l  Bank  v.  Oregon  Pot- 
tery Co.  (1892)  55  Fed.  265.  While  this  position  is  gaining  in  judicial 
favor,  the  resulting  dangers  to  stockholders  should  not  be  ignored. 

Corporations — Officers — Appointees  of  a  De  Facto  Officer. — A 
petition  was  brought  to  set  aside  the  election  of  certain  corporate 
directors,  on  the  ground  that  the  persons  who  had  elected  them  were 
themselves  only  officers  de  facto.  Held,  the  petition  should  succeed. 
In  the  matter  of  George  Ringler  &  Co.  (N.  Y.  Court  of  Appeals,  Jan. 
9,  1912).    Not  yet  reported.    See  Notes,  p.  265. 

Corporations — Societies  and  Clubs — Expulsion  of  Members — Poweb 
OF  Courts  to  Review. — The  plaintiff  sought  reinstatement  in  n  cor- 
poration formed  for  social  purjioses.  He  was  expelled  for  publishing 
an  article  disparaging  the  dramatic  profession,  which  contributed 
largely  to  the  club's  membership.  The  corporate  constitution  author- 
ized expulsion  for  "cause."  Held,  one  judge  dissenting,  the  plaintiff's 
conduct  did  not  warrant  expulsion.  Barry  v.  The  Players  (1911)  132 
N.  Y.  Supp.  59. 

The  rule  that  in  the  absence  of  express  authorization,  private  cor- 
porations may  disfranchise  their  members  only  for  the  commission  of 
crime  or  of  acts  materially  destructive  of  the  corporation,  Comvj.  v. 
St.  Patrick  Sac.  (Pa.  1810)  2  Binn.  441;  People  v.  Med.  Sac.  (N.  Y. 
1857)  24  Barb.  570,  is  not  generally  applied  to  bodies  incorporated 
solely  for  social  purposes.  De  Yturhide  v.  Met.  Club  (1897)  11  App. 
D.  C.  180;  Brandenburger  v.  Jefferson  Club  (1901)  88  Mo.  App.  148; 
contra,  Evans  v.  Philadelphia  Club  (1855)  50  Pa.  107.  Their  addi- 
tional right  to  expel  for  minor  offenses  against  the  corporate  interests 
is  frequently  attributed  to  the  agreement  of  those  who  subscribe  to 
their  constitution  and  by-laws.  Manning  v.  San  Antonio  Club  (1885) 
63  Tex.  166;  Screwmen's  Ass'n  v.  Benson  (1890)  76  Tex.  552;  see 
Lambert  v.  Addison  (1882)  46  L.  T.  E.  20.  But  this  reasoning-  is 
applicable  rather  to  voluntary  unincorporated  associations,  luid  in  as 
much  as  this  power  is  essential  to  the  fulfillment  of  the  corporate 
purposes,  it  seems  the  sounder  view  to  regard  it  as  incidental  to  the 
powers  expressly  granted  to  these  corporations.  De  Yturhide  v.  Met. 
Club  supra;  People  ex  rel.  v.  Board  of  Trade  (1875)  80  HI.  134.  The 
validity  of  the  provision  being  determined,  it  is  well  settled  that, 
unless  the  charges  be  clearly  frivolous,  People  v.  Uptown  Ass'71  (1896) 
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41  N.  Y.  Supp.  154;  see  DawUns  v.  Antrohus  (1879)  L.  R.  17  Ch.  D. 
615,  the  decision  of  the  corporate  authorities  is  final  and  will  not  be 
reviewed  by  the  courts  in  the  absence  of  proof  of  irregularity  of  pro- 
cedure or  mala  fides.  Brandenhurger  v.  Jefferson  Club  supra;  Comw. 
V.  Union  League  (1890)  135  Pa.  301;  see  Louhat  v.  LeRoy  (N.  Y. 
1884)  15  Abb.  K  C.  1.  As  the  validity  of  the  provision  in  the  prin- 
cipal decision  was  not  disputed,  it  is  difficult  to  support  the  reversal 
of  the  case  on  its  merits  in  the  admitted  absence  of  the  above  elements 
of  jurisdiction. 

Damages — Evidence — Loss  of  Profits  of  Personally  Conducted 
Business. — In  an  action  for  negligence,  the  plaintiff  who  conducted  a 
store  without  the  aid  of  clerks,  was  allowed  to  testifv  as  to  what  part 
of  his  profits  was  due  to  his  labor.  Held,  three  judges  dissenting,  the 
evidence  was  properly  admitted.  Walsh  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co. 
(N.  Y.  Ct.  of  Appeals,  Jan.  9,  1912).   Not  yet  reported. 

Because  of  their  speculative  character,  evidence  of  profits  as  bearing 
on  the  question  of  damages  is  usually  excluded.  When,  however,  the 
defendant's  tortious  act  directly  interferes  with  the  plaintiff's  business, 
average  profits  in  the  years  immediately  preceding  are  admissible, 
City  of  Terre  Haute  v.  Hudnut  (1887)  112  Ind.  542;  Wolfe  Shirt  Co. 
V.  Franhenthal  (1902)  96  Mo.  307,  as  affording  the  jury  grounds  for  a 
reasonable  inference  as  to  damages.  Simmons  v.  Brotvn  (1858)  5  R.  I. 
299.  And  so  where  injury  has  been  done  to  the  person  of  the  plaintiff, 
past  returns  from  his  labor  may  be  shown.  Thus  an  employee  may 
prove  his  wages,  Braithwaite  v.  Hall  (1897)  168  Mass.  38,  and  a 
lawyer  or  a  physician  his  former  practice.  Walker  v.  Erie  Ry.  Co. 
(N.  Y.  1872)  63  Barb.  260;  City  of  Logansport  v.  Justice  (1881)  74 
Ind.  378.  Where  the  investment  of  the  plaintiff,  as  in  the  principal 
case,  is  one  of  capital  as  well  as  of  labor,  a  conflict  of  opinion  arises 
as  to  whether  average  profits  may  be  shown  in  order  to  determine  the 
earning  capacity  of  the  plaintiff.  It  has  been  held  that  where  the 
capital  element  greatly  predominates  over  the  personal  element  it 
should  be  excluded.  Weir  v.  Union  Ry.  Co.  (1907)  188  N.  Y.  416,  but 
where  the  situation  is  reversed,  it  should  be  admitted.  Kronold  v. 
City  of  New  York  (1906)  186  N.  Y.  40.  But  no  reason  appears  why 
such  evidence  should  not  be  admitted  with  other  proof  of  the  extent 
and  character  of  the  plaintiff's  business  to  show  the  amount  and  grade 
of  services  of  which  the  injured  man  was  capable.  Heer  v.  Warren- 
Sharf  Asphalt  Co.  (1903)  118  Wis.  57;  Railway  Co.  v.  Posten  (1898) 
59  Kan.  449. 

Foreign  Corporations — Compliance  with  Conditions  after  Com- 
mencing Suit — Statute  of  Limitations. — A  foreign  corporation  sued 
without  complying  with  conditions  required  before  it  could  "prosecute 
or  defend"  in  any  suit.  R.  S._  (1908)  §  904.  Held,  the  Statute  of 
Limitations  ran  until  full  compliance.  Western  Electric  Co.  v.  Pickett 
(Col.  1911)  118  Pac.  988. 

The  right  of  a  foreign  corporation  to  transact  business  within  a 
State  and  to  "maintain"  suits  arising  therefrom  in  the  domestic  courts 
is  generally  restricted  by  statute.  See  Beale,  For.  Corp.,  §  141.  Some 
provisions  declare  "wholly  void"  any  business  done  without  obedience 
to  their  requirements;  K  D.  Rev.  Code  §  3265;  Wis.  Stat.  §  1770-6; 
others,  in  form  merely  prohibitory  and  punitive,  are  diversely  con- 
strued.    11  Columbia  Law  Review  779.     Where  transactions  are  de- 


RECENT  DECISIONS.  277 

dared  or  construed  to  be  void,  subsequent  compliance  is  useless,  Cary- 
Lomhard  Co.  v.  Thomas  (1893)  92  Tenn.  5ST ;  Thompson  Co.  v.  White- 
head (1900)  185  111.  454,  but  where  the  remedy  only  is  suspended, 
future  compliance  removes  the  bar.  Buffalo  Co.  v.  Crump  (1902)  70 
Ark.  525;  Wood  Co.  v.  Caldiuell  (18T6)  54  Ind.  270.  In  those  juris- 
dictions, including  that  of  the  principal  case,  Internatl.  Co.  v.  Leschen 
Co.  (1907)  41  Col.  299,  in  which  the  latter  view  is  held,  the  word 
"maintain"  in  the  second  part  of  the  statute,  is  construed  not  as  pre- 
venting the  institution  of  a  suit,  but  see  American  Co.  v.  Bazaar 
(1906)  20  S.  D.  526,  but  simply  its  "continuance."  Kendrick  v.  Warren 
Bros.  (1909)  110  Md.  47.  Suit  may,  therefore,  be  legally  commenced 
and  after  abatement  by  the  plea  of  non-compliance,  Cal.  Sav.  Soc.  v. 
Harris  (1896)  111  Cal.  133,  may  be  continued  by  future  compliance, 
see  Evans  v.  Cleveland  (1878)  72  N.  Y.  486,  and  the  Statute  of  Limita- 
tions be  tolled  from  the  time  of  the  actual  inception  of  the  action. 
See  Schermerhorn  v.  Schermerhorn  (N.  Y.  1830)  5  Wend.  513.  Where, 
however,  as  in  the  principal  decision,  the  wording  "prosecute  or  de- 
fend" prevents  the  institution  of  suit,  the  Statute  runs  until  the  con- 
dition precedent  is  performed.  The  present  New  York  statute  avoids 
the  difficulty  by  providing  that  "unless  prior  to  the  making  of  such 
contract  it  shall  have  procured  such  certificate."  Wood  v.  Ball  (1907) 
190  ]Sr.  Y.  217. 

Husband  and  Wife — Enabling  Acts — Liability  of  Husband  for 
Slander  by  Wife. — In  a  State  having  a  married  woman's  separate 
estate  act,  the  plaintiff,  who  had  been  injured  by  slanderous  words 
spoken  by  the  wife,  joined  the  husband  and  wife  as  defendants.  Held, 
the  joinder  was  proper.  Poling  et  al.  v.  PicJcens  et  al.  (W.  Ya.  1911) 
73  S.  E.  251. 

The  husband's  liability  at  common  law  for  the  torts  of  his  wife 
seems  to  have  rested  upon  his  absolute  authority  over  her  person  and 
property.  Martin  v.  Rohson  (1872)  65  111.  129.  This  dominion  gave 
to  him  the  rent  and  profits  of  her  estate  and  the  results  of  her  labor 
during  coverture.  Norris  v.  Corhill  (1884)  32  Kan.  409.  So  where  the 
husband  has  been  deprived  of  these  rights,  and  power  has  been  given 
to  the  wife  to  control  her  property  and  to  sue  and  be  sued,  the  reason 
for  his  responsiblity  for  her  personal  torts  not  committed  in  his 
presence  has  ceased.  Martin  v.  Rohson  supra;  Tiffany,  Pers.  ^-  Dom. 
Rel.,  70.  Accordingly,  the  enabling  acts,  which  expressly  increase  the 
rights  of  the  wife,  have  sometimes  been  held  to  limit  by  implication 
the  liability  of  the  husband.  They  are  generally  considered  to  relieve 
him  of  responsibility  for  the  torts  committed  by  the  wife  in  control 
of  her  separate  property,  Quilty  v.  Battie  (1892)  135  N.  Y.  201,  and 
many  courts  have  construed  them  to  relieve  him  of  liability  even  for 
the  personal  torts  of  the  wife.  Schuler  v.  Henry  (1908)  42  Col.  367. 
In  other  jurisdictions,  however,  these  acts  are  strictly  construed,  since 
they  are  in  derogation  of  the  common  law,  McQueen  v.  Fulgham 
(1864)  27  Tex.  463;  McElfresh  v.  Kirhendall  (1873)  36  la.  224,  and 
additional  legislation  has  been  necessary  to  exempt  the  husband  from 
liability. 

Insolvency — Assignments  for  Creditors — Secured  Claims. — In  an 
action  by  the  assignee  upon  insolvency  to  convene  creditors  and  to 
wind  up  the  debtor's  estate,  a  secured  creditor  sought  to  receive  divi- 
dends on  the  face  of  his  claim,  as  it  stood  at  the  time  of  the  assign- 
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ment,  without  surrendering  or  realizing  on  his  security.  Held,  one 
judge  dissenting,  the  creditor's  claim  was  valid.  Price  v.  Hosterman 
Lumber  Co.  et  al.  (W.  Va.  1911)  73  S.  E.  55.     See  Notes,  p.  255. 

Insurance— Forfeiture — Assured's  Liability  for  Assessment. — An 
assessment  company  issued  a  policy  to  become  void  upon  non-payment 
of  any  assessment,  levying  an  assessment  payable  in  thirty  days.  The 
insured  defaulted  and  the  company  sued  for  the  amount  of  the  assess- 
ment. Held,  the  defendant  was  not  liable.  Mutual  Fire  Co.  of  Port- 
land V.  Maple  (Ore.  1911)  119  Pac.  484. 

A  policy  conditioned  to  become  void  upon  non-payment  of  assess- 
ments terminates  ipso  facta,  Delaney  v.  Kelly  (N.  Y.  1905)  103  App. 
Div.  409,  and  the  risk  can  reattach  only  by  reinstatement  or  by  circum- 
stances creating  an  estoppel.  See  Kennedy  v.  Grand  Fraternity  (1907) 
36  Mont.  325;  Marvin  v.  Insurance  Co.  (N.  Y.  1879)  16  Hun  494. 
When  the  policy  has  been  thus  forfeited  the  cases  are  conflicting  as  to 
whether  the  assessments  are  collectible.  In  the  absence  of  an  express 
promise  to  pay,  many  couKs  have  regarded  these  contracts  as  uni- 
lateral, upon  the  theory  that  the  assessments,  like  premiums  in  an  old 
line  company,  are  entirely'  for  future  insurance.  Lehman  v.  Clark 
(1898)  174  111.  279;  L'Union  St.  Jean  Baptiste  v.  Ostiguy  (1903)  25 
R.  I.  478.  But  since  under  the  typical  assessment  policy  assessments 
are  nothing  more  than  each  member's  pro  rata  share  of  losses,  the 
payment  of  which  constitutes  the  consideration  for  his  past  insurance, 
Richards,  Insurance  Law,  (3rd  ed.)  §  363,  the  better  view  is  that  these 
assessments  are  collectible  even  though  the  insured  has  forfeited  all 
benefits  under  the  policy.  Ellerbe  v.  Barney  (1893)  119  Mo.  632; 
Calkins  v.  Angell  (1900)  123  Mich.  77.  While  in  the  principal  case 
the  assessment  was  levied  in  advance,  yet  the  policy  was  admitted  to 
have  gone  into  effect.  The  defendant  must  therefore  have  impliedly 
promised  to  pay  for  the  protection,  and  since  the  assessment  was  for 
an  entire  sum  the  reasonable  implication  is  that  he  promised  to  pay 
that  amount. 

Judgments — Res  Adjudicata — Injuries  to  Person  and  Proi'krtv. — 
The  plaintiff  sustained  injuries  to  person  and  property  through  a 
negligent  act  of  the  defendant,  and,  having  already  recovered  damages 
in  respect  to  the  latter,  sought  to  obtain  additional  compensation  for 
his  personal  injuries.  Held,  he  was  entitled  to  succeed.  Ochs  v.  Pub- 
lic Service  By.  Co.  (N.  J.  1911)  80  Atl.  495.    See  Notes,  p.  261. 

Malicious  Prosecution — Termination  of  Former  Prosecution— Omis- 
sion of  Specifications  of  Negligence. — The  plaintiff  suffered  an  in- 
voluntary non-suit  in  an  action  for  negligence,  and  in  a  -second  action 
he  abandoned  certain  specifications  of  negligence  upon  which  he  had 
relied  in  the  prior  suit.  The  defendant  thereupon  counterclaimed  for 
malicious  prosecution.  Held,  there  was  no  termination  of  the  prosecu- 
tion.   Hales  V.  Baines  (Mo.  1911)  141  S.  W.  917. 

While  it  is  fundamental  that  a  plaintiff  in  malicious  prosecution 
must  show  a  favorable  termination  of  the  prosecution,  Fisher  v.  Bris- 
tow  (1779)  I  Doug.  2l5,  this  requirement  is  satisfied  if  the  prosecution 
is  disposed  of  so  that  it  cannot  be  revived,  Clark  v.  Cleveland  (N.  Y. 
1844)  6  Hill  344,  and  the  prosecutor,  if  he  would  proceed  further,  must 
institute  proceedings  de  novo.  Apgar  v.  Woolston  (1880)  43  N.  J.  L. 
57,  66.     Accordingly  it  seems  that  proof  of  an  involuntary  non-suit 
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will  ordinarily  support  an  allegation  that  the  previous  action  has  ter- 
minated, although  it  is  not  an  adjudication  of  the  merits,  Manhattan 
Life  Ins.  Co.  v.  Broughion  (1883)  109  TJ.  S.  121,  and  is  no  bar  to  a 
subsequent  action  on  the  same  cause.  Harrison  v.  Wood  (X.  Y.  1853) 
2  Duer  50;  see  Merritt  v.  Campbell  (1874)  47  Cal.  543.  But  where 
the  action  for  malicious  prosecution  is  brought  after  the  second  suit 
has  been  commenced,  an  exception  is  made  to  the  general  rule,  see 
Schippel  V.  Norton  (1888)  38  Kan.  567;  Bacon  v.  Towne  (Mass.  1849) 
4  Cush.  217;  Sharpe  v.  Johnston  (1882)  76  Mo.  660,  within  which  the 
principal  case  falls.  Since  only  one  primary  right  of  the  plaintiff  was 
invaded  by  the  defendant's  wrongful  act,  but  a  single  cause  arose, 
Pomeroy,  Code  Eem..  (4th  ed.)  §  346  et  seq.,  and,  persisting  after  the 
non-suit,  it  was  the  basis  of  the  second  action.  That  certain  specifi- 
cations of  negligence  were  there  omitted  is  immaterial,  for  in  actions 
of  negligence  a  general  allegation  of  the  character  of  the  wrong  suffi- 
ciently comprehends  the  details.  Rice  v.  C.  B.  &  I.  By.  (Mo.  1910) 
131  S.  W.  374 ;  see  King  v.  C.  M.  &  St.  P.  By.  (1900)  80  Minn.  83. 

Mechanic's  Liens — Materials  Not  Incorporated  en  Building — 
Depreciation  in  Value. — The  plaintiff  sought  to  enforce  a  material- 
man's lien  for  lumber  furnished  to  be  used  in  molding  concrete  forms 
for  a  building.  The  lumber  had  been  greatly  depreciated  in  value  by 
such  use.  Held,  the  lien  should  be  allowed.  Carlington  Lumber  Co. 
V.  Westlake  Construction  Co.  (Mo.  1911)  141  S.  W.  931. 

Although  the  origin  of  the  materialman's  lien  on  real  property  is 
purely  statutory,  Cin.  B.  B.  Co.  v.  Shera  (1905)  36  Ind.  App.  315, 
there  are  certain  uniform  requirements  for  its  enforcement.  The 
lienor  must  have  intended  to  rely  for  his  security  upon  the  particular 
building  for  which  the  materials  were  furnished.  2  Jones,  Liens, 
§  1330.  Clearly,  then,  the  lien  cannot  be  enforced  against  another 
structure  in  the  building  of  which  they  have  been  used.  Heaton  y. 
Horr  (1875)  42  la.  187.  But  since  it  would  be  especially  burdensome 
upon  the  vendor  to  make  his  security  depend  on  the  conduct  of  the 
vendee,  the  lien  will  be  enforceable  against  the  building  for  which  the 
supplies  were  furnished,  regardless  of  their  actual  disposition.  10 
Columbia  Law  Review  481 ;  Beckel  v.  Petticrew  (1856)  6  Oh.  St.  247. 
Xor  is  the  lien  dependent  upon  their  i)ermanent  incorporation  in  the 
building.  Chemical  Co.  v.  G.  &  N.  R.  B.  (1894)  59  Mo.  App.  6,  if 
when  used  for  the  purpose  for  which  they  are  bought,  their  identity 
and  further  usefulness  will  be  destroyed.  Sampson  Co.  v.  Comw. 
(1909)  202  Mass.  326,  Thus,  while  the  contractor  acquires  no  lien 
upon  the  structure  for  the  cost  of  tools  designed  for  his  repeated  use, 
Basshor  v.  B.  &  0.  B.  B.  Co.  (1885)  65  Md.  99,  a  lien  does  arise  from 
the  use  of  powder  for  blasting,  Giant  Powder  Co.  v.  Ore.  Pac.  By.  Co. 
(1890)  42  Fed.  470,  or  the  use  of  lumber  for  purposes  similar  to  that 
for  which  it  was  furnished  in  the  principal  case.  Lumber  Co.  v.  Paper 
Mills  Co.  (1911)  146  Wis.  12.  Cf.  Oppenheimer  y.  Morrel  (1888) 
118  Pa.  189. 

Negligence — Statute  Imposing  a  Duty — Contributory  Negligence. — 
To  an  action  for  injuries  sustained  through  the  explosion  of  oil  sold 
by  the  defendants  in  violation  of  a  statute  forbidding  the  sale  of  oil 
of  that  quality,  the  defendant  pleaded  contributory  negligence.  Held. 
the  defence  was  good.  Morrison  v.  Lee  (N.  D.  1911)  133  N.  W.  548. 
It  is  clear  that  a  plaintiff  should  not  be  permitted  willfully  or 
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recklessly  to  expose  his  person  or  property  to  a  known  danger  and  then 
to  hold  the  defendant  for  the  ensuing  loss,  although  the  danger  re- 
sults from  the  latter's  violation  of  a  statute.  Accordingly  the  de- 
fendant may  commonly  plead  volenti  non  fit  injuria  in  such  cases. 
Welty  V.  B.  R.  Co.  (1885)  105  Ind.  55.  But  whether  the  plaintiff 
may  be  defeated  only  by  proof  of  conduct  which  will  sustain  that  de- 
fence is  a  disputed  point.  It  is,  of  course,  a  question  of  statutory 
construction  which  is  largely  affected  by  considerations  of  policy.  The 
courts  which  construe  strictly  statutes  similar  to  the  one  under  con- 
sideration uphold  the  defence  of  contributory  negligence,  thus  re- 
stricting the  statute  to  a  definition  of  the  defendant's  duty  under  given 
circumstances.  Schutt  v.  Adair  (1906)  99  Minn.  7.  Nor  is  their  in- 
terpretation different  when  the  statute  expressly  abolishes  the  defence 
of  assumption  of  risk.  Schlemmer  v.  Buffalo,  etc.  By.  Co.  (1910)  220 
U.  S.  690;  Dumphy  v.  N.  Y.  etc.  B.  B.  Co.  (1907)  196  Mass.  471.  In 
other  jurisdictions,  the  defendant  is  held  liable  regardless  of  the 
plaintiff's  negligence  on  the  theory  that  as  the  legislative  intent  was 
to  protect  not  a  given  individual  but  a  class  or  the  public  at  large, 
Flint  etc.  B.  B.  Co.  v.  Lull  (1874)  28  Mich.  610,  the  defendant  must 
be  held  strictly  accoxmtable  for  his  acts  Caspar  v.  Lewin  (1910)  82 
Kan.  604.  It  may  be  noted  that  there  is  a  like  difference  of  opinion 
as  to  whether  a  servant  may  assume  the  risk  of  his  master's  failure 
to  provide  statutory  safe-guards.     5  Columbia  Law  Review  402. 

Patents — Conditional  License — Election  of  Remedies. — In  con- 
sideration of  the  right  to  manufacture  under  the  complainant's  patent, 
the  defendant,  as  a  "condition  of  the  grant  of  the  license"  agreed  to 
affix  a  specified  label  to  each  machine,  which  he  subsequently  failed  to 
do.  Held,  the  patentee  could  consider  the  defendant  an  infringer,  or 
sue  him  on  the  contract.  Indiana  Mfg.  Go.  v.  Nichols  &  Shepard  Co. 
(C.  C.  E.  D.  Mich.  1911)  190  Fed.  579. 

It  is  well  settled  that  as  long  as  a  license  contract  remains  in 
force,  the  licensee  cannot  be  liable  for  an  infringement,  even  though 
he  may  have  been  guilty  of  a  breach  of  covenant  to  pay  royalties. 
White  v.  Lee  (1880)  3  Fed.  222;  Consol.  PuHfier  Co.  v.  Wolf  (1886) 
28  Fed.  814.  Nor  will  an  express  reservation  of  power  to  rescind  on 
breach  of  such  a  covenant  ipso  facto  work  a  revocation.  Dental  Mfg. 
Co.  v.  Nat'l  Tooth  Co.  (1899)  95  Fed.  291;  see  2  Robinson,  Patents, 
§  822.  Therefore,  until  the  patentee  has  secured  a  rescission  by  means 
of  a  bill  in  equity,  Adams  v.  Meyrose  (1881)  7  Fed.  208,  his  sole  remedy 
is  on  the  contract,  Hartell  v.  Tilghman  (1878)  99  U.  S.  547;  Goodyear 
V.  India  Buhher  Co.  (1867)  4  Blatch.  63,  though  an  absolute  repudia- 
tion by  the  licensee  will  make  him  an  infringer.  Cohn  v.  Nat'l  Buhber 
Go.  (1878)  3  Ban.  &  A.  568.  An  altogether  different  class  of  cases  is 
presented,  where  the  patentee  has  placed  certain  restrictions  upon  the 
operations  of  his  licensee.  When  the  latter,  as  in  the  principal  case, 
acts  in  excess  of  his  authority,  it  is  clear  that  to  this  extent  he  occupies 
the  same  position  as  any  other  infringer,  and  that  the  license  can 
afford  him  no  protection.  Button-Fastener  Co.  v.  EureJca  Spec.  Go. 
(1896)  77  Fed.  288;  Cortleyou  v.  Johnson  Co.  (1906)  138  Fed.  110. 
The  patentee  can,  therefore,  elect  to  consider  him  an  infringer  or  to 
sue  on  the  contract  which  has  also  been  broken.  Pope  Mfg.  Co.  v. 
Owsley  (1886)  27  Fed.  100;  Union  Mfg.  Co.  v.  Lounslury  (1869) 
41  N.  Y.  368. 
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Pleading  and  Practice — Appearance— Waiver  of  Objections  to 
Jurisdiction. — The  defendants  appeared  specially  and  interposed  pleas 
to  the  jurisdiction  of  the  court  over  their  persons.  One  defendant  also 
demurred  on  the  ground  that  the  bill  showed  no  cause  for  relief. 
These  defences  were  overruled,  and  the  case  was  decided  on  the  merits. 
Held,  the  objections  to  the  jurisdiction  had  not  been  waived  and  were 
not,  therefore,  sustainable  on  appeal.  Southern  Pac.  Co.  et  al.  v. 
Arlington  Heights  Fruit  Co.  et  al.  (C.  C.  A.  9th  Cir.  1911)  191 
Fed.  101. 

To  constitute  a  waiver  of  a  court's  lack  of  jurisdiction  of  the  per- 
son, the  facts  must  show  an  intention  to  abandon  the  objection  or  be 
such  as  to  make  it  inequitable  for  the  party  to  insist  upon  the  objec- 
tion. See  Stonega  Coal  &  Cohe  Co.  v.  L.  &  N.  R.  R.  Co.  (1905)  139 
Fed.  271.  If  a  special  appearance  be  made  for  the  sole  purpose  of 
objecting,  the  court  must  determine  its  jurisdiction  before  considering 
the  merits,  Central  etc.  Exch.  v.  Board  of  Trade  (1903)  125  Fed.  463, 
and  if  the  objection  is  overruled  the  defendant  may  answer  to  the 
merits  and  reassert  it  on  appeal.  Harhness  v.  Hyde  (1878)  98  U.  S. 
476.  The  right  to  enter  such  an  appearance  is  a  mere  privilege  which 
must  be  exercised  according  to  the  strict  rules  of  practice.  Mahr  v. 
Union  Pac.  R.  R.  (1905)  140  Fed.  922.  Thus  a  general  appearance 
will  be  treated  as  a  waiver,  even  though  the  only  subsequent  step  is  a 
plea  to  the  jurisdiction,  Interior  Const.  Co.  v.  Gihney  (1895)  160  U. 
S.  217,  and  an  appearance  will  be  treated  as  general  if  a  plea  to  the 
merits  is  added  to  one  to  the  jurisdiction,  Texas  &  Pac.  Ry.  v.  Cox 
(1891)  145  U.  S.  593,  irrespective  of  an  express  reservation  of  the 
objection.  Crawford  v.  Foster  (1898)  84  Fed.  939.  It  would  seem 
that  the  court  in  the  principal  case  failed  properly  to  discriminate 
between  those  defendants  who  pleaded  only  to  the  jurisdiction,  and  as 
to  whom  its  ruling  is  correct,  see  Davidson  Marble  Co.  v.  Gibson 
(1909)  213  U.  S.  10,  and  the  defendant  who  by  demurring  to  the 
merits  must  be  considered  as  having  waived  his  jurisdictional  objec- 
tion.   St.  Louis  Ry.  Co.  v.  McBride  (1891)  141  U.  S.  127. 

Pleading  and  Practice — New  Trial — Xewly  Discovered  Evidence- 
Admissions  OF  Party  Made  After  Judgment. — After  judgment  in  his 
favor,  the  plaintiff  made  admissions  inconsistent  with  his  testimony 
given  during  the  trial.  Held,  they  constituted  newly  discovered  evi- 
dence warranting  a  new  trial.     Guth  v.  Bell  (la.  1911)  133  K  W.  883. 

Evidence  is  objectionable,  as  cumulative,  when  it  is  of  the  same 
general  character  as  that  previously  given,  and  of  the  same  fact  which 
was  the  subject  of  proof  before.  Waller  v.  Graves  (1850)  20  Conn. 
305.  It  is  not  cumulative,  however,  merely  because  it  tends  to  estab- 
lish the  same  factum  prohandum,  if  it  be  dissimilar  in  kind  to  the 
evidence  already  given.  Guyot  v.  Butts  (N.  Y.  1830)  4  "Wend.  679. 
Declarations  of  a  party  as  to  the  truth  of  an  issue,  which  are  dis- 
covered after  judgment,  may  therefore  be  made  the  ground  of  a  new 
trial,  Gardner  v.  Mitchell  (Mass.  1828)  6  Pick.  114,  though  the  admis- 
sions may  conflict  with  the  party's  testimony,  Strout  v.  Stewart  (1874) 
63  Me.  227;  Preston  v.  Otey  (1891)  88  Va.  491;  but  see  Ritter  v. 
Phillips  (N.  Y,  1872)  2  J.  &  S.  289,  or  be  of  the  same  tenor  as  others 
sought  to  be  proved  on  the  former  trial.  Means  v.  Yeager  (1896) 
96  la.  694;  contra,  Cox  v.  Harvey  (1876)  53  Ind.  174.  Where  the 
admission    is    made    after    judgment    and    the    opposing   party    takes 
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advantage  of  it  within  the  time  permitted  for  a  motion  for  a 
new  trial,  it  would  seem  that  a  new  trial  should  likewise  be  granted, 
whether  the  admission  be  made  by  conduct,  Gole  v.  Fall  Brook  Coal 
Co.  (1891)  40  N.  Y.  St.  Eep.  834,  or  verbally.  Welch  v.  Nasboe 
(1852)  8  Tex.  189;  Wall  v.  Trainor  (1882)  16  Nev.  131;  but  see 
Sullivan  v.  O'Conner  (1882)  77  Ind.  149. 

Specific  Performance — Property  Injured  Without  Fault  of  Parties 
— Burden  of  Loss. — The  plaintiff  and  the  defendant  having  entered 
into  a  contract  by  which  the  latter  agreed  to  purchase  certain  lands, 
the  city  acquired,  prior  to  the  time  for  performance,  an  indefeasible 
right  to  condemn  a  part  of  such  land.  This  fact  the  plaintiff 
pleaded  as  an  incumbrance,  in  reduction  of  the  purchase  price.  Held, 
the  burden  of  loss  must  fall  upon  the  purchaser.  Nixon  v.  Marr 
(1911)  190  Ped.  913.    See  Notes,  p.  257. 

Statute  of  Frauds — Verbal  Agreement  to  Become  a  Guarantor — 
Part  Performance — Specific  Enforcement. — The  plaintiff  sought 
specific  performance  of  the  defendant's  oral  promise  both  to  become 
guarantor  upon  a  lease  to  be  made  by  the  plaintiff  with  a  third  party, 
and  to  reduce  his  promise  to  writing.  The  defendant's  undertaking 
was  made  in  consideration  of  the  plaintiff's  promise  to  free  him  from 
a  lease.  This  the  plaintiff  had  done,  and  had  re-leased  the  premises. 
Held,  specific  performance  would  not  be  decreed.  Goldsmith  v.  Tolk 
(1911)  203  N.  Y.  47,  aff'g  138  App.  Div.  287. 

Although  the  party  performing  may  often  recover  in  quasi-contract 
for  the  benefits  conferred,  part  performance  does  not  remove  a  con- 
tract from  the  operation  of  the  Statute  of  Frauds  at  law.  Creighton 
V.  Banders  (1878)  89  111.  543.  A  court  of  equity,  however,  may 
enforce  such  a  contract  if  the  defendant  has  permitted  the  plaintiff  to 
alter  his  position  in  performance  or  pursuance  of  the  contract.  Brown 
V.  Hoag  (1886)  35  Minn.  373,  in  reliance  upon  conduct  of  the  de- 
fendant equivalent  to  a  representation  of  his  intention  to  perform, 
Ryan  v.  Dox  (1866)  34  N.  Y.  307;  Wheeler  v.  Reynolds  (1876)  66 
N.  Y.  227.  The  doctrine  of  part  performance  has  been  almost  entirely 
confined  to  contracts  relating  to  realty,  Browne,  Statute  of  Frauds, 
(6th  ed.)  §  460-a,  and  it  is  often  declared  that  the  jurisdiction  of 
equity  over  parol  agreements  partly  performed  is  thus  restricted. 
Oshorne  v.  Kimball  (1889)  41  Kan.  187;  Mcllroy  v.  Ludlum  (1880) 
32  N.  J.  Eq.  828.  The  correct  view,  however,  would  seem  to  be,  that 
if  a  contract,  whatever  its  subject-matter,  is  such  that  equity  would 
decree  its  performance  were  it  in  writing,  a  like  decree  may  be 
rendered  though  the  agreement  be  parol,  if  necessary  to  relieve  against 
fraud.  Browne,  Statute  of  Frauds,  (5th  ed.)  §  460-a;  In  re  Little 
River  Lumber  Co.  (1899)  92  Fed.  585 ;  Equitable  Co.  v.  Coal  Tar  Co. 
(1885)  63  Md.  285.  Under  this  view,  specific  performance  should  have 
been  granted  in  the  principal  case.  Not  only  was  the  defendant's  con- 
duct such  as  to  give  the  court  jurisdiction,  but  the  plaintiff  had  no 
other  adequate  remedy,  and  the  contract,  because  of  the  speculative 
character  of  the  damage  which  would  result  from  its  breach,  was  such 
an  one  as  should  be  specifically  enforced  if  in  writing.  Cf.  Hermann 
V.  Hodges  (1873)  L.  E.  16  Eq.  18;  Rowell  v.  .Smith  (1905)  123 
Wis.  510. 
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Trusts — Parol  Agreement  to  Exchange  Land — Constructhe  Trust. 
The  plaintiff  conveyed  his  interest  in  certain  land  to  the  defendant 
in  consideration  of  the  latter's  oral  promise  to  conyey  to  the  plaintiff 
another  parcel  of  land.  The  defendant  refused  to  perform,  setting 
up  the  Statute  of  Frauds.  Held,  three  judges  dissenting,  the  de- 
fendant was  a  constructive  trustee  of  the  land  received.  Deming  v. 
Lee  (Ala.  1911)  56  So.  921. 

Good  conscience  forbids  that  one  should  retain  a  legal  title  ob- 
tained by  mistake.  Brown  v.  Lamphear  (1862)  35  Vt.  252,  or  fraud, 
Long  v.  Fox  (1881)  100  111.  4.3,  or  disregarding  a  confidential  rela- 
tionship, Bowler  v.  Curler  (1891)  21  Nev.  158,  and  equity  often  makes 
one  so  situated  a  constructive  trustee.  Since  a  constructive  trust  is 
an  obligation  imposed  by  law,  it  falls  within  the  exception  expressly 
made  in  the  Statute  of  Frauds,  and  it  should  make  no  difference  that 
relief  thus  afforded  effectuates  a  result  identical  with  that  of  enforcing 
an  oral  promise.  Stone,  Resulting  Trusts,  6  Columbia  Law  Review 
326.  This  view  is  taken  by  the  English  courts,  Haigh  v.  Kaye  (1872) 
L.  R.  7  Ch.  App.  469;  In  re  Duke  of  Marlborough  L.  R.  [1894]  2  Ch. 
133,  and  is  gaining  favor  in  the  United  St-ates.  Alexander  v.  Mc- 
Daniel  (1899)  56  S.  C.  252.  However,  many  courts  hold  that  where 
a  conveyance  of  land  has  been  induced  by  a  parol  promise  to  reconvey, 
the  grantor's  only  remedy  is  in  quasi-contract,  Smith  v.  Hatch  (1865) 
46  N".  H.  146,  and  specific  restitution  is  denied  because,  it  is  claimed, 
to  allow  it  would  be  a  virtual  abrogation  of  the  Statute.  Patton  v. 
Beecher  (1878)  62  Ala.  579;  Williams  v.  Williams  (1899)  180  111.  361. 
But  when,  as  in  the  principal  case,  the  agreement  is  to  exchange  lands, 
to  make  the  defendant  a  trustee  of  the  land  conveyed  would  not  be 
compelling  a  performance  of  his  oral  promise  and  there  seems  to 
be  no  reason  for  denying  such  relief,  DicTcerson  v.  Mays  (1882)  60 
Miss.  388,  though  some  courts  require  that  actual  fraud  be  shown. 
McClain  v.  McClain  (1881)  57  Iowa  167.  But  see  Koefoed  v.  Thomp- 
son (1905)  73  Neb.  128. 

Wills — Rule  Against  Perpetuities — Substituted  Devisee. — The 
testator  devised  real  estate  to  trustees  to  convey  to  the  church  of  G.  S. 
and  if  "said  church  *  *  *  be  incapable  of  taking  *  *  for  the 
space  of  one  year  and  eleven  months  *  *  then  *  *  within  thirty 
days  *  *  to  convey"  to  the  church  of  M.  Held,  while  the  first  gift 
was  void,  as  the  church  of  G.  S,  was  not  incorporated,  the  second  was 
valid  as  a  substituted  devise.  Washburn  et  al.  v.  Acome  et  al.  (1911) 
131  N.  Y.  Supp.  963. 

Since  the  Rule  against  Perpetuities  operates  in  defeasance  of  inten- 
tion. Gray,  Rule  against  Perp.,  (2nd  ed.)  §  475,  the  primary  intention 
of  the  testator  is  the  sole  object  of  inquiry  in  construing  a  will. 
Hawkins,  Prin.  of  Legal  Interp.,  cited  in  Thayer,  Prelim.  Treat,  580, 
581.  It  is  therefore  immaterial  if  the  ultimate  intention  is  defeated 
by  the  operation  of  the  Rule.  Dungannon  v.  Smith  (1846)  12  CI.  &  F. 
546,  599.  Thus,  where  there  are  several  successive  limitations,  the 
first  of  which  is  void  as  within  the  Rule,  the  following  gifts  must  fail 
also,  as  the  intention  is  to  postpone  them  until  the  natural  termina- 
tion of  the  first  estate.  See  Rose  v.  Rose  (N.  Y.  1863)  4  Abb.  Ct.  of 
App.  Dec.  108.  In  case  of  the  limitation  of  a  life  estate  to  a  person 
incapable  of  taking,  however,  with  a  remainder  over  to  an  ascertained 
person  in  esse,  the  vested  remainderman  takes  immediately.    2  Reeres, 
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Real  Property,  §  910;  U.  8.  Trust  Co.  v.  Hogencamp  (1908)  191  N.  Y. 
281.  This,  however,  is  not  the  position  of  the  limitations  in  the 
principal  case,  for  there  is  no  intention  that  the  second  ^ft  vest 
immediately  upon  the  failure  of  the  first.  While  this  would  not 
necessarily  fail  by  the  English  Rule,  see  Gray,  Rule  against  Perp., 
(2nd  ed.)  §  201,  as  the  New  York  Rule  prohibits  a  gap  of  even  a  day 
which  is  not  measured  by  lives  in  being,  Smith  v.  Chesehrough  (N.  Y. 
1903)  82  App.  Div.  578;  Fowler,  Real  Property,  (3rd  ed.)  269,  it 
would  seem  that  the  limitation  should  have  been  held  void,  for  by  the 
most  liberal  construction  there  is  a  clear  provision  for  the  possibility 
of  a  gap  of  thirty  days  at  least  and  it  is  obvious  that  this  should  not 
be  disregarded  for  the  sole  purpose  of  saving  the  limitation. 
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Water  Rights  in  the  Western  States.  The  law  of  prior  appro- 
priation of  water  as  applied  alone  in  some  jurisdictions,  and  as,  in 
others,  confined  to  the  public  domain,  with  the  common  law  of  riparian 
rights  for  waters  upon  private  lands.  By  Samuel  C.  Wiel  of  the  San 
Francisco  Bar.  San  Francisco:  Bancroft- Whitney  Company.  Third 
Edition,  revised  and  enlarged  to  June  1st,  1911.  Vol.  I,  pp.  i-xlvi, 
1-967;  Vol.  II,  pp.  968-2067. 

The  first  edition  of  this  work  appeared  in  1905  and  was  followed  in 
1908  by  a  second.  The  present  edition  (1911)  is  an  enlargement  of 
the  first  two  and  it  is  apparently  the  author's  intention  to  make  this 
the  final  edition  (see  preface).  From  the  time  of  the  first  edition,  it 
has  seemed  to  us  that  Mr.  Wiel  has  handled  his  subject  with  more 
skill  than  any  other  writer  and  more  exhaustively.  He  has  performed 
a  valuable  service  to  the  profession — scientifically  pointing  out  and 
emphasizing  the  distinction  between  the  California  law  and  the  Col- 
orado law,  and  the  distinction  between  the  corpus  of  water  and  its 
usufruct.  Had  the  latter  distinction  been  clearly  understood  in  the 
early  days,  much  confusion  would  have  been  saved. 

The  arrangement  of  this  edition  is  excellent.  Part  I  is  entirely 
new  and  treats  "First  Principles".  The  author  deals  with  the  follow- 
ing topics  in  separate  chapters:  "Running  Water",  "The  Usufruct  of 
the  Natural  Resources",  "Water  Severed  from  the  Natural  Resource 
and  Reduced  to  Possession",  "The  Law  Confined  to  Natural  Resources". 
This  Part  is  a  most  valuable  addition  to  the  former  work,  as  it  lays 
special  emphasis  on  the  scientific  distinction  between  corpus  and  use, 
above  referred  to.  Part  II  is  an  enlarged  treatment  of  the  historical 
development  of  the  California  and  Colorado  doctrines.  Parts  III  and 
IV  take  up  in  detail  the  law  of  prior  appropriation  and  the  common 
law  of  riparian  rights  respectively.  With  these  discussions  following 
one  another,  the  main  features  of  difference  in  the  two  doctrines  can 
be  well  studied.  Part  V  treats  of  the  subject  of  "Underground  Water" 
and  is  by  far  the  most  exhaustive  discussion  of  this  topic  of  ever 
growing  importance  that  has  as  yet  been  published.  Part  VI  is  an 
analysis  of  the  administrative  system  and  determination  of  rights, 
under  State  water  codes  and  statutes.  The  California,  Wyoming,  and 
Colorado  methods  are  particularly  covered.  Part  VII  is  entitled  "Dis- 
tribution of  Water".  In  this  new  edition  the  increasing  recognition 
of  irrigation  companies  as  public  service  corporations  is  well  pointed  out 
and  the  importance  of  this  question  emphasized.  Such  questions  as 
"reasonable  service",  "reasonable  rates",  "power  of  public  boards  or 
commissions  to  fix  rates",  "discriminations",  and  the  like,  are  becoming 
more  and  more  frequent,  and  it  would  seem  that  either  absolute  public 
ownership  or  at  least  a  stringent  public  control  would  be  the  eventual 
solution  of  the  present  apparent  conflicts  between  consumer  and  owner 
of  the  water  system.  In  other  words,  the  trend  in  irrigation  matters 
is  along  lines  parallel  to  those  being  followed  by  other  public  service 
companies.  In  this  part,  also,  are  treated  the  subjects  of  "Irrigation 
Districts",  "Carey  Act",  "Reclamation  by  the  United  States  Govern- 
ment", and  other  forms  of  public  development. 
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Parts  VIII  and  IX  cover  the  subjects  of  Statutes  and  Forms.  The 
Federal  statutes,  as  well  as  those  of  California  and  Oregon,  are  given 
in  full,  while  a  digest  of  those  of  the  other  states  and  territories  affected 
by  the  subject  treated  are  given.  Both  the  statutes  and  forms  are  very 
valuable  for  reference,  but  of  course  become  obsolete  in  a  compara- 
tively short  time  and  should  not  be  relied  upon  exclusively  by  the 
practitioner.  The  main  part  of  the  work  is  followed  by  a  "Table  of 
Statutes  Cited",  "Table  of  Cases  Cited",  and  an  index,  all  of  which 
are  well  compiled  and  are  most  helpful  in  using  the  book.  The  author 
in  preparing  this  new  edition  has  evidently  been  particularly  anxious 
to  point  out  as  far  as  he  could,  not  only  the  present  condition  of  the 
la,w,  but  also  the  future  trend  as  it  is  likely  to  be  affected  by  the 
reclamation  efforts  of  the  United  States  Government,  the  tendency 
toward  conservation,  the  growing  insistence  on  a  more  economical  use 
and  in  consequence  a  higher  duty  of  water,  and  increasing  recognition 
of  the  importance  of  some  sort  of  public  control. 

In  spite  of  our  belief  that  this  is  without  question  the  best  work 
published  on  the  subject,  we  must  record  our  criticism  of  the  author 
in  that  his  point  of  view  throughout  the  work  appears  somewhat  biased 
by  his  leaning  toward  California's  solution  of  these  water  questions. 
Colorado  lawyers  are  not  prepared  to  admit  that  California  has  solved 
her  problems  any  better  than  Colorado  has  solved  hers,  and  the  infer- 
ence on  p.  128  (Vol.  I)  that  those  localities  which  are  still  excluding 
the  common  law  riparian  right  doctrine  are  pioneer  and  unsettled 
regions,  would  hardly  appeal  to  the  average  Coloradoan.  It  is  to  be 
doubted  if  the  riparian  doctrine  could  ever  be  applied  to  Colorado  con- 
ditions, and  the  distinction  betwen  California  (allowing  the  appropria- 
tion and  riparian  doctrines  side  by  side)  and  Colorado  (rejecting  the 
riparian  doctrine  in  ioto)  more  probably  lies  in  the  fact  that  Califor- 
nia is  semi-arid,  that  it  has  a  greater  precipitation,  and  that  it  can 
on  that  account,  with  greater  justice  than  could  Colorado,  administer 
the  dual  system.  For  like  reasons,  Mr.  Wiel's  inference  (Part  V) 
that  the  law  of  underground  waters  will  follow  riparian  principles, 
while  probably  applicable  to  California,  could  not  be  safely  followed 
for  Colorado  and  the  other  strictly  arid  states;  the  foundation  of  the 
"first  come,  first  served"  principle  would  doubtless  have  its  effect. 

However,  though  we  may  take  issue  with  certain  tendencies,  as 
above  exampled,  we  must  heartily  commend  the  work  to  the  profession, 
not  only  for  excellence  of  subject  matter,  but  for  the  mechanical 
features  as  well,  which  appear  to  be  beyond  criticism. 

H.  A.  S. 

A  Treatise  ox  Statute  Law.  By  William  Feilden  Craies,  M.  A. 
London:  Stevens  &  Haynes.    1911.    pp.  ci,  725. 

While  this  treatise  is  founded  on  Hardcastle's  Statutory  Law.  and 
is  described  on  the  title  page  as  the  fifth  edition  of  that  work,  the 
original  text  has  been  so  much  altered  that  the  Hardcastle  foundation 
bears  small  likeness  to  the  Craies  superstructure.  However,  the 
present  editor  adheres  to  the  purpose  of  the  author  in  attempting  to 
present  a  book  which  "contains  the  actual  positive  rules  in  force 
deduced  from  statutes  and  case  law,"  rather  than  one  which  treats  of 
the  theory  of  the  subject  matter. 

Undoubtedly,  this  work  is  far  more  serviceable  to  the  legal  profes- 
sion in  England  than  in  America — or  to  be  quite  accurate — in  the 
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British  Empire  than  in  the  United  States.  A  glance  at  its  extensive 
table  of  cases  shows  that  nearly  all  of  the  citations  are  from  British 
reports,  and  the  appendices  (filling  one  hundred  and  sixty  pages)  have 
small  value  for  the  lawyer  in  this  country.  Appendix  A  contains  a 
long  list  of  "Words  and  Expressions  used  in  Statutes  which  have  been 
judicially  or  statutably  explained.''  Appendix  B  presents  the  '"Popu- 
lar or  Short  Titles  of  Statutes."  Appendix  C  has  a  reprint  of  the 
Interpretation  Act  of  1889  (52  and  53  Vict.  c.  63)  and  a  list  of  the 
Interpretation  Acts  in  force  in  the  various  British  Possessions. 

Notwithstanding  the  distinctly  British  complexion  of  the  book,  it 
has  features  which  are  of  interest  to  x\merican  lawyers.  For  example, 
it  points  out  the  difference  between  the  power  of  Parliament  and  the 
power  of  legislative  bodies  in  this  country  to  change  the  Constitution. 
At  the  same  time,  it  calls  attention  to  the  power,  exercised  in  both 
countries  by  the  courts,  in  the  interpretation  of  statutes.  While  Par- 
liament is  unfettered  by  the  limitation?  of  a  written  constitution,  its 
province  is  not  to  construe  but  to  enact  statutes;  and  its  opinion  as  to 
the  meaning  of  a  statute  is  not  binding  on  the  courts,  which,  ever 
since  the  famous  victory  of  Coke  over  James  I.  have  successfully 
maintained  the  sole  right  of  expounding  statutes.  Even  a  "Parlia- 
mentary exposition  of  an  Act  of  Parliament  is  only  an  argument  that 
may  be  prayed  in  aid  of  attaching  some  certain  meaning  to  a  statute, 
and  cannot  be  treated  as  per  se  conclusive.*'  (pp.  13,  17.  149).  The 
treatise  discloses,  too.  the  same  judicial  disposition  in  Britain  that 
exists  in  the  United  States  to  subject  all  Administrative  Boards  and 
Departments  to  the  appellate  jurisdiction  of  the  courts — a  disposition 
that  has  prevented  the  formation  of  a  separate  body  of  administrative 
law  in  English-speaking  lands.  (See  R.  v.  Board  of  Education  [1910] 
2  KB.  165.) 

Xo  part  of  this  work  is  of  greater  interest  to  an  American  reader 
than  that  which  deals  with  the  rules  for  the  interpretation  of  written 
constitutions  in  the  British  Possessions.  Here  the  decisions  of  our 
courts  are  quite  in  point,  (see  p.  439)  and  have  exercised  great 
influence  over  judicial  decisions  in  Australia  and  other  Federal  Com- 
monwealths. Indeed,  the  Judicial  Committee  of  the  Privy  Council 
has  expressed  the  opinion  that  too  great  weight  has  been  accorded  our 
decisions  in  certain  cases.  Hence  it  refused  to  apply  the  doctrine  of 
McCuUoch  V.  Maryland  (4  Wheat.  316)  to  a  statute  of  the  State  of 
Victoria  imposing  a  tax  on  the  official  salary  of  a  Deputy  Postmaster- 
General  of  the  Commonwealth  of  Australia.  It  admitted  that  an 
opinion  of  "that  most  learned  and  logical  lawyer,"  Chief  Justice 
Marshall,  might  well  be  accepted  as  conclusive,  if  the  constitutional 
provisions  in  Australia  had  been  identical  with  those  in  the  United 
States.  But  they  were  far  from  being  identical.  "Xo  state  of  the 
Australian  Commonwealth  has  the  power  of  independent  legislation 
possessed  by  the  States  of  the  American  Union.  Every  Act  of  the 
Victorian  Council  and  Assembly  requires  the  consent  of  the  Crown, 
and  when  it  is  assented  to,  it  becomes  an  Act  of  Parliament  as  much 
as  any  Imperial  Act,  though  the  elements  bv  which  it  is  authorized 
are  different."  (Earl  of  Halsbury,  Wehh  v.  Outrim  [1907]  A.  C.  81, 
^8.)  It  will  be  observed  that  the  constitutionality  of  the  Victorian  tax 
law  is  sustained,  because  the  royal  prerogative  is  sufficient  to  protect 
the  Federal  official  from  a  destructive  or  even  oppressive  State  tax. 

The   reason    assigned   for   bringing   out   this   edition,    within   four 
years  of  the  publication  of  its  immediate  predecessor,  is  the  import- 
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ance  of  many  decisions  rendered  during  that  period  upon  several 
modern  statutes.  These  decisions  have  added  to  the  interest  and 
value  of  the  work,  which  is  now  brought  quite  down  to  date. 

F.  M.  B. 

The  Law  of  Fraudulent  Conveyances,  by  Melville  M.  Bigelow, 
Ph.  D.  (Harv.),  with  editorial  notes  by  Kent  Knowlton,  of  the  Bos- 
ton Bar.    Boston :  Little,  Brown  &  Co.    1911. 

The  present  work  is  the  result  of  an  analysis  of  Dean  Bigelow's 
original  work  on  Fraud,  wherein  he  dealt  with  the  subject  under  the 
two  grand  divisions  of  Deceit  and  Circumvention.  The  doctrine  of 
Fraudulent  Conveyances,  which  the  learned  author  had  discussed 
under  the  latter  head,  now  appears  as  an  independent  volume,  under 
the  more  immediate  title  of  Fraudulent  Conveyances. 

It  is  perhaps  ungracious  to  say  of  the  best  book  upon  the  subject, 
that  although  it  draws  the  line  between  the  kind  of  fraud  compre- 
hended by  this  subject  and  the  various  species  which  belong  to  the  law 
of  Deceit,  and  also  apportions  off  the  domain  of  preferential  transfers, 
yet  still  it  leaves  the  fences  down  on  other  sides. 

The  subject  has  always  required  thorough  definition,  but  has  never 
adequately  received  it.  Not  only  was  the  origin  of  the  doctrine  of 
fraudulent  conveyances  statutory,  but  the  conception  embodied  by  the 
statute  was  at  variance  with  all  the  common  law  ideas  of  remedial 
justice.  It  is  true  that  Lord  Mansfield  once  said  (Cadogan  v.  Kennett, 
2  Cowp.  432)  that  the  statute  of  Fraudulent  Conveyances  was 
declaratory  of  a  common  law  principle,  but  Lord  Mansfield  had  the 
same  attribute  which  Matthew  Arnold  once  attributed  to  Macaulay: 
happily  or  not,  he  possessed  a  heightened  way  of  putting  things. 
There  never  was  a  common  law  conception  of  procedure  which  could 
enable  a  creditor  to  levy  his  writ  of  execution  upon  the  property  of 
one  who  was  not  the  judgment  debtor,  and  that  is  what  the  Statute 
of  Elizabeth  undertook  to  permit.  Of  course,  if  Lord  Mansfield's 
learning  in  the  history  of  the  common  law  had  been  as  extensive  as 
his  knowledge  of  other  fountains  of  jurisprudence,  we  might  think 
he  was  referring  to  the  mediaeval  statutes  denouncing  fraudulent  con- 
veyances, which  are  graphically  pictured  in  Professor  Bigelow's  work; 
but  even  that  would  not  help  us  much.  These  statutes,  it  is  true, 
denounce  the  practice  of  putting  one's  goods  beyond  the  reach  of 
creditors,  but  from  the  fact  that  the  courts  did  not  enforce  the 
statutes,  the  conclusion  might  not  be  wrong  that  they  occupied  the 
same  position  as  many  other  comminatory  pronouncements  of  English 
sovereigns,  which  in  old  times  were  put  in  the  shape  of  statutes.  As 
in  "The  Law's  Lumber  Room"  was  said  by  Mr.  Watt,  a  writer  in 
lighter  vein,  but  who,  nevertheless,  was  a  learned  lawyer,  the  mediaeval 
sovereigns  had  a  great  way  of  lecturing  their  people  in  the  guise  of 
statutes.  A  striking  instance  of  this  practice  was  the  sumptuary 
laws,  enacted  at  various  times  before  the  days  of  the  Tudors.  It 
might  very  well  be  that  the  early  sovereigns  during  whose  reigns 
statutes  of  Fraudulent  Conveyances  were  passed,  had  the  same  aver- 
sion to  fraudulent  debtors  as  to  shoes  of  an  ell's  length.  But  it  was 
not  until  the  time  of  Elizabeth  that  the  King's  Bench  seems  to  have 
believed  that  Parliament  meant  what  it  said  when  it  enacted  that  it 
was  unlawful  to  convey  your  goods  in  fraud  of  creditors.  Of  course,  this 
great  statute  has  passed  into  every  English  speaking  country,  but  the 
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whole  doctrine  of  taking  the  goods  of  A  to  pay  the  debts  of  B,  because 
B  transferred  to  A  with  intent  to  defraud,  must  go  back  to  it  alone, 
and  cannot  be  traced  into  any  principle  of  equity,  to  say  nothing  of 
any  rule  of  the  common  law.  The  result  is  that,  in  discussing  the 
subject  of  Fraudulent  Conveyances,  it  is  necessarj-  sharply  to  draw 
the  line  around  its  particular  province.  Many  cases  of  fraud  upon 
creditors'  rights  really  fall  within  doctrines  belonging  to  equity,  but 
no  real  case  of  fraudulent  conveyance,  such  as  was  contemplated  by 
the  Statute,  can  be  adjudged  on  any  principle  save  the  positive  rule 
which  Queen  Elizabeth's  Parliament  put  into  the  law  of  the  land. 

In  effect  all  the  doctrines  governing  the  rights  of  creditors  in  the 
property  of  their  debtor  reduce  themselves  to  a  few  simple  principles. 
The  true  doctrine  of  fraudulent  conveyances,  as  enacted  by  the 
Statute  of  Elizabeth,  may  be  expressed  in  the  rule  that  a  man  cannot 
transfer  his  property,  except  for  a  fair  consideration,  where  he  is 
already  insolvent  or  will  be  rendered  so  by  the  transaction  in  question. 
When  a  case  does  not  contain  these  elements,  then  it  must  be  decided 
on  some  other  principle  of  law.  It  is  not,  strictly,  the  case  of  a 
fraudulent  conveyance. 

Thus  under  the  head  of  estoppel  would  come  the  entire  doctrine 
of  reputed  ownership,  where  one,  really  the  owner  of  property,  permits 
another  to  act  as  though  it  were  his  and  thus  gain  credit  upon  the 
strength  of  that  apparent  ownership.  The  rule  which  forbids  spend- 
thrift trusts  in  most  states,  as  pointed  out  by  Professor  Gray,  is 
properly  classified  imder  the  law  relating  to  restraints  upon  alienation. 
These  instances  will  perhaps  suffice,  without  mention  of  the  delicate 
shadings  between  the  statutory  doctrine  of  fraudulent  conveyances 
and  the  equitable  doctrine  of  reputed  ownership,  presented  by  many 
cases  dealing  with  the  rights  of  subsequent  creditors  (e.  g.  Todd  v. 
Nelson,  lO'd  N.  Y.  316).  It  is  to  be  hoped  that  some  day  all  of  these 
distinctions,  and  many  others  which  would  suggest  themselves  in  the 
consideration  of  such  a  subject,  will  receive  more  discussion  than  is 
accorded  them  in  the  book  before  us. 

The  value  of  the  present  edition  would  be  greater  if  the  present 
commentator  had  brought  his  authorities  more  nearly  down  to  date. 
We  do  not  find  in  the  notes  which  have  been  added  since  the  last 
edition,  many  of  the  authorities  which  have  been  given  to  us  by  the 
activities  of  the  Federal  Courts  under  the  present  Bankruptcy  Act. 
Nor  do  we  find,  in  the  discussion  of  chattel  mortgages,  the  case  of 
Shilton  V.  Coddington  (1S5  N.  Y.  80)  already  often  cited. 

However,  all  these  things  will  doubtless  come  in  time.  The  worth 
of  the  present  book  will  some  time  demand  a  new  edition  and  it  is  to 
be  hoped  that  then  these  cases  will  receive  their  proper  mention, 
together  with  such  future  decisions  as  may  meanwhile  appear  upon  a 
subject  which,  as  Coke  long  ago  predicted,  would  always  keep  pace 
with  the  expanding  orbit  of  fraudulent  contrivances. 

G.  G. 

IXDEX    AX.\LYSIS    OF    THE    FEDERAL    STATUTES,    1789-1873.       By    MlD- 

DLETOx  G.  Beamax  and  A.  K.  McNamara.     Washington:  Goverxmext 
Prixtixg  Office.    1911. 

The  present  is  a  praiseworthy  and  successful  effort  to  furnish  a 
much  needed  guide  to  the  mazes  of  the  TJ.  S.  Statutes  at  Large,  from 
the  days  of  the  fathers  to  a  comparatively  recent  period.     It  was  not 
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until  recent  years  that  any  serious  attempt  was  made  to  compile  the 
Federal  Statutes  for  the  use  of  the  profession.  An  unofficial  under- 
taking which  resulted  in  the  U.  S.  Compiled  Statutes  of  1901,  with  a 
Supplement  covering  recent  legislation  to  1909,  has  proven  of  so  much 
use  that  the  present  index  will  probably  not  receive  the  welcome  that 
its  intrinsic  worth  demands.  It  bears,  however,  every  evidence  of  care 
and  will  be  an  ultimate  resort  for  the  careful  practitioner  who  will 
not  be  satisfied  with  anything  short  of  the  official,  until  such  time  as 
the  long  hoped-for  revision  of  the  National  Statute  law  is  given  to 
the  public. 

G.  G. 

Ancient,  Curious,  and  Famous  Wills.  By  Virgil  M.  Harris. 
Boston:  Little  Brown  and  Co.    1911.    pp.  xiii,  472. 

While  this  book  contains  little  that  is  worth  serious  study,  it  shows 
great  pains  in  collecting  and  arranging  a  mass  of  fugitive  material 
that  will  furnish  reading  for  one  looking  for  amusement  or  for  an 
anecdote  illustrative  of  the  vagaries  of  testators. 

For  historical  purposes  it  falls  far  short  of  such  a  book  as  Furni- 
val's  "Fifty  Earliest  English  Wills"  or  such  a  collection  as  "Maine 
Wills."    And  for  forms  it  is  inferior  to  Remsen's. 

The  same  industry  in  collecting,  if  applied  to  reproducing  accurate 
and  complete  transcripts  of  a  part  of  the  many  wills  only  referred  to 
or  only  incompletely  gi\en  would  have  resulted  in  a  far  more  useful 
if  less  entertaining  book. 

N.  A. 
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THE  GENIUS  OF  THE  COMMON  LAW. 

II.  The  Giaxts  and  the  Gods. 

At  this  day  there  is  no  need  to  explain  that  formality  is  an 
essential  feature  of  archaic  law.  It  has  long  ceased  to  be  plausible, 
if  it  ever  was.  to  regard  strict  insistence  on  form  as  a  degeneration 
from  some  better  pattern  of  justice  which  our  remote  ancestors 
were  supposed  to  have  followed  in  a  simpler  golden  age.  Persons 
who  talk  of  primitive  simplicity,  if  any  still  do,  confound  rudeness 
of  instruments  and  poverty  in  execution  with  simplicity  of  ideas. 
Prehistoric  language,  customs  and  superstitions  are  exceedingly 
complex.  If  there  was  ever  an  earlier  stage  in  which  they  were 
otherwise,  we  know  nothing  of  it.  The  history  of  modern  culture 
is,  in  essentials,  a  history  of  simplification. 

Now  formalism  in  law  and  procedure  seems  to  have  two 
roots,  one  rational  and  the  other  irrational.  The  rational  ground 
is  the  need  of  a  hard  and  fast  rule  to  make  it  clear  that  the  law  is 
the  same  for  all  men.  Suitors  in  the  early  age  of  regular  justice 
are  highly  suspicious  of  personal  favour  and  caprice  and  will  not 
hear  of  giving  any  room  for  discretion.  As  they  apprehend  it,  a 
Court  once  allowed  to  relax  the  customary  forms  could  make  of 
the  law  itself  whatever  its  members  and  managers  for  the  time 
being  pleased.  The  irrational  ground  goes  back  to  the  oldest 
form  of  superstition,  older  than  both  statecraft  and  priestcraft, 
the  prehistoric  belief  in  symbolic  magic.  It  is  assumed  that  words 
have  in  themselves  an  operative  virtue  which  is  lost  if  any  one 
word  is  substituted  for  any  other.  He  who  does  not  follow  the 
exact  words  prescribed  by  the  legal  ritual  does  not  bring  himself 
within  the  law.  If  the  Twelve  Tables  gave  an  action  for  damage 
to  'trees'  it  would  not  do  to  say  'vines :'  any  such  variation  was 
to  early  Roman  ears  not  only  futile  but  almost  blasphemous.     A 
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medieval  English  lawyer  might  have  compromised  on  a  videlicet 
and  allowed  'certain  trees  of  the  plaintiff,  to  wit,  vines,'  to  be  well 
enough.  These  two  motives,  jealousy  of  personal  authority  and 
superstitious  worship  of  the  letter,  are  as  different  as  possible 
in  origin  and  nature,  but  they  are  by  no  means  inconsistent. 
Rather  they  have  been  a  pair  of  hands  to  tie  the  magistrate  fast 
in  bonds  woven  with  the  double  strand  of  magic  and  policy. 
Between  them  they  have  fostered,  all  the  world  over,  official  and 
professional  attachment  to  form  for  form's  sake,  a  passion  with 
which  we  have  all  made  acquaintance  at  some  time,  to  our 
greater  or  less  vexation.  Its  operation  is  not  at  all  confined  to 
legal  proceedings.  Neither  of  this  motives  now  mentioned  will 
go  very  far  towards  accounting  for  the  actual  origin  of  cere- 
monies and  formulas.  For  that  purpose  other  causes  would  have 
to  be  discussed,  and  in  particular  the  taste  or  instinct  which  leads 
men  to  clothe  their  collective  action  in  dramatic  and  rythmical 
shapes;  an  instinct  not  without  a  practical  side,  as  the  symbols  it 
creates  are  both  impressive  at  the  time  and  easily  remembered. 
Ritual  of  one  sort  and  another  answers  to  a  desire  that  lies  pretty 
deep  in  human  nature.  But  the  further  analysis  of  this,  whether 
simple  or  complex,  would  help  us  very  little  just  now.  Certainly 
it  would  not  explain  why  legal  forms,  or  any  form,  should  be 
treated  as  invariable,  for  that  is  by  no  means  a  universal  attribute 
of  ceremonies.  It  is  quite  possible  to  have  a  type  of  ritual,  even 
elaborate  ritual,  with  considerable  room  for  variations ;  longer  and 
shorter  alternative  recensions  and  so  forth.  It  is  no  less  possible 
to  be  strict  in  matters  of  detail  without  holding  that  a  slip  is  fatal. 
Opinions  differ  as  to  the  value  of  smartness  in  drill  and  equipment 
beyond  what  is  positively  needful,  and  some  officers  have  been 
martinets.  But  surely  no  commander  ever  went  so  far  as  to  tell 
his  subalterns  on  the  eve  of  going  into  action,  that  the  battle 
would  infallibly  be  lost,  if  a  single  button  was  awry.  Therefore 
it  seems  to  me  that  we  must  not  be  tempted  to  dally  with  the 
aesthetic  history  of  ritual  at  large.  It  is  too  remotely  connected 
with  our  specific  subject  of  legal  formation,  and  we  may  leave 
anthropologists  to  settle  its  proper  place  and  importance  in  their 
own  learning. 

There  is  an  important  distinction  to  be  noted  in  the  ways  of 
early  Germanic  and  probably  of  other  procedure.  It  is  not  cor- 
rect to  say  that  everything  was  formal,  but  rather  that,  whenever 
form  was  required,  no  relaxation  or  amendment  was  admissible. 
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When  the  members  of  the  Court  (originally  the  whole  of  the 
assembled  free  men)  had  the  means  of  acting  on  their  own  imme- 
diate knowledge,  they  could  act  without  any  form  at  all.  Thus, 
in  criminal  justice,  the  manslayer  who  was  pursued  and  caught 
red-handed  was  put  to  death  without  ceremony ;  this  was  so  in 
England  down  to  the  thirteenth  century.  Thus,  in  civil  matters, 
it  seems  the  county  court  could  itself  bear  witness  to  a  disposi- 
tion made  by  a  landholder  whose  right  to  make  it  was  admitted, 
and  then  give  judgment  accordingly.^  Let  the  fact  be  disputed, 
however,  and  our  ancestors'  minds  were  at  once  filled  with  deep 
distrust  of  human  testimony  and  entire  disbelief  in  the  power  of 
human  judgment  to  discover  the  truth,  perhaps  also  in  the  exist- 
ence of  any  impartial  will  to  discover  it.  An  external  standard 
was  demanded,  but  not  in  the  rational  sense  in  which  my  friend 
Justice  Holmes  has  taught  us  to  use  the  term.  In  this  manner 
we  find  that  formalism  is  at  its  strongest  in  archaic  methods  of 
proof,  while  executive  acts,  partly  but  not  altogether  by  the 
necessary  reason  of  their  nature,  are  to  a  great  extent  exempt 
from  it. 

Now  as  to  proof,  the  archaic  view  of  it  is  quite  simple.  I  do 
not  say  evidence,  because  there  are  no  archaic  rules  of  evidence ; 
the  conception  is  unknown.  Evidence  is  offered  with  a  view  to 
leading  a  judge  or  a  jury  to  some  inference  of  fact  which  may 
determine  or  help  to  determine  the  decision  of  the  case  as  a  whole. 
But  the  archaic  proof  comes  after  judgment,  not  before.  It  is 
adjudged  that  John  or  Peter  is  to  make  his  proof.  Not  that  he  is 
bound  to  make  it,  as  a  modern  student  is  tempted  to  think,  but 
that  he  is  entitled  to  make  it.  that  he  has  the  prerogative  of  prov- 
ing as  they  said  in  comparatively  modern  Scottish  practice.  Formal 
affirmation  by  the  plaintiff  generally  reinforced  by  a  'suit*  of 
fellow-swearers,  has  been  the  first  step.  It  has  been  met  by  denial, 
a  formal  denial  which,  on  pain  of  failure,  had  to  traverse  every 
point  of  the  plaintift''s  assertion  word  for  word.  The  Court 
awards  proof  to  one  or  the  other  party,  and  then  he  is  in  posses- 
sion of  the  cause.  Let  us  suppose  that  the  proof  is  by  oath,  which 
is  the  most  regular  and  instructive  case.  There  is  a  process  by 
which  the  adversary  can  stop  the  oath  if  he  will,  at  his  peril, 
challenge  the  swearer  and  his  helpers  as  incredible.  He  may  seize 
the  hand  before  it  is  uplifted  to  swear,  or  before  it  touches  the 
relics  on  which  the  oath  is  to  be  made ;  he  may  bar  the  way  into 

*Kemble,  Cod.  Dipl.   DCCLV;  Essays  in  Anglo-Saxon  Law,  p.  365. 
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the  church  by  stretching  his  arm  or  his  sword  across  the  door. 
Herein,  as  in  all  steps  of  archaic  procedure,  he  acts,  at  best,  at 
his  own  risk.  But  he  must  act  at  exactly  the  right  moment.  The 
oath,  once  begun,  may  not  be  interrupted.  Every  one  who  has 
seen  the  'Gotterdammerung'  will  remember  Briinnhilde's  attempt 
to  'levy'  Siegfried  from  his  oath,  not  before  he  swears,  but  after 
he  has  sworn.  Wagner  took  no  more  license  than  many  other 
dramatists  have  taken,  surely  none  so  great  as  the  wholesale 
violation  of  natural  as  well  as  legal  justice  which  is  accepted  with- 
out demur — such  is  Shakespeare's  art,  in  the  suit  of  Shylock 
against  Antonio.  No  one  is  troubled  there  by  a  civil  action  being 
turned  without  notice  into  an  official  prosecution  of  the  plaintiff 
for  an  offence  of  which  no  one  has  accused  him;  and  in  the 
'Gotterdammerung'  nobody  minds  Briinnhilde's  interruption 
being  out  of  time.  But  I  fear  the  only  possible  judgment  of 
Gunther's  court,  off  the  stage,  would  have  been  that  the  proceed- 
ing was  altogether  irregular.  Siegfried's  'prerogative  of  prov- 
ing' should  have  been  challenged  before  he  could  speak  a  word. 

On  the  other  hand,  the  oath-taker  and  his  helpers,  when  they 
have  begun,  must  perform  their  parts  exactly,  not  only  in  word, 
but  in  gesture.  A  hand  held  up  must  not  be  lowered,  a  hand 
laid  on  relics,  or  on  a  sword,  or  on  the  oath  helpers'  hands,  must 
not  be  moved  until  the  oath  is  fully  spoken.^  If  nothing  goes 
wrong  in  the  solemnity,  if  all  the  right  words  are  said  in  the 
right  order,  if  all  hands  and  fingers  keep  their  right  station,  and 
if,  all  being  duly  done,  the  customary  pause  has  elapsed  without 
any  one  being  visibly  smitten  by  the  divine  wrath  for  perjury,  then 
the  proof  is  not  only  complete  but  conclusive. 

What  has  been  said  about  proof  not  being  a  burden  but  an 
advantage  does  not  apply  to  trial  by  battle,  nor  to  the  other  kinds 
of  'judgment  of  God,'  namely  ordeal  by  fire  or  water.  In  the  case 
of  battle,  the  parties  have  an  equal  chance.  As  for  the  man  sent 
to  the  ordeal,  he  is  already  half  condemned;  if  he  were  of  good 
repute  he  would  have  claimed,  and  would  have  been  allowed,  to 
clear  himself  by  oath.  What  he  gets  is  a  last  chance  of  escape, 
and  a  better  one,  apparently,  than  most  moderns  would  guess. 
Offers  to  prove  claims  by  any  form  of  ordeal,  'omnibus  modis'  or 
'omnibus  legibus'  may  be  found,  no  doubt,  from  Domesday  Book 

'Brunner,  D.  R.  G.  ii.  433,  and  Forschungen  zur  Gesch.  des  deutschen  u. 
franzos-Rechts,  385,  386.  In  some  French  custumals  rules  of  this  kind  are 
recorded  as  still  in  force,  with  only  slight  relaxations,  in  the  late  fifteenth 
century,  as  appears  from  the  passage  last  cited. 
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onwards.  I  have  never  met  with  any  case  of  such  an  offer  ripening 
into  performance,  and  I  strongly  suspect  that  they  were  not  seri- 
ously meant  or  taken. 

Neither  ordeal  nor  trial  by  battle  could  be  reduced  to  strictly 
ceremonial  proceedings.  And  yet  it  is  abundantly  clear  that  trial 
by  battle  in  civil  cases  did  from  an  early  time  tend  to  become  little 
more  than  a  picturesque  setting  for  an  ultimate  compromise.  The 
parties  agree  at  the  last  moment;  the  judges  call  on  the  champions 
to  strike  a  blow  or  two,  'the  King's  stroke,"  for  sport ;  the  'horned 
staves' — representing,  it  seems,  the  Frankish  double  axe — resound 
on  the  targets;  the  shaven  and  leather-coated  professionals  depart 
lovingly,  we  may  presume,  to  drink  up  a  competent  portion  of 
their  fees ;  and  the  public,  we  hope,  think  the  show  was  good 
enough  without  any  slaying  or  hanging.  Also  we  read  of  much 
incidental  and  preliminary  ceremony :  the  champion's  gloves  are 
offered  to  the  Court  with  a  silver  penny  in  every  finger,  and,  con- 
trary to  the  intention  of  preventing  perjury,  w^hich  was  orig^nally 
given  as  the  reason  for  the  judicial  duel,  there  is  elaborate  swearing. 
But  it  does  not  appear  that  every  detail  was  essential,  or  that  the 
whole  thing  would  have  come  to  naught  if,  for  example,  only 
four  pennies  had  been  found  in  one  of  the  gloves.  In  fact,  the 
medieval  writings  in  w^hich  the  ritual  of  the  judicial  combat  has  been 
described  at  various  times  are  pretty  strong  to  show  that  at  none 
of  those  times  was  the  proceeding  common  enough  to  be  fresh  in 
any  one's  memory.  Perhaps  even  in  the  fourteenth  century,  cer- 
tainly in  the  sixteenth,  it  was  an  antiquarian  pageant  in  which 
little  mistakes  were  very  possible.  On  the  last  occasion  when 
battle  was  waged,  in  the  early  nineteenth  century,"'  a  fearfully  and 
wonderfully  adorned  glove,  supposed  to  be  of  medieval  pattern, 
was  thrown  down  in  Court.  It  was  remarkable  for  having  no 
fingers  at  all,*  which  would  have  been  incorrect  in  a  writ  of  right, 
but  some  one  may  have  thought  it  was  the  proper  practice  in  an 
api>eal   of   felony.     Long  before   this,   however,   the   picturesque 

'The  well  known  case  of  Ashford  v.  Thornton,  see  Stephen,  Hist.  Cr. 
Law,  i.  249.  It  is  perhaps  a  superfluous  precaution  to  remind  the  reader 
that  there  was  no  battle ;  the  appellant  hoped  to  persuade  the  court  that 
the  case  was  so  clear  against  the  appellee  as  to  deprive  him  of  the  right 
to  'defend  the  same  with  his  body.' 

*Neilson,  Trial  by  Combat,  329.  All  the  authorities  on  the  subject,  I 
believe,  are  collected  in  this  excellent  book.  A  note  of  the  ceremonies  made 
in  1346  was  edited  by  Mr.  Pike,  among  other  unprinted  cases,  in  1908:  Y. 
B.  20  Ed.  Ill  (Rolls  series),  p.  483.  A  still  earlier  one  (1330)  was  printed 
by  Dugdale,  Orig.  Jurid.  68.  from  a  Lincoln's  Inn  MS.  The  fact  that  a 
minute  report  was  thought  worth  making  at  those  dates  is  significant. 
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aspect  of  the  ceremony  had  prevailed  over  the  real  archaic  faith 
which  takes  adherence  to  every  point  of  form  in  dead  earnest. 
There  is  already  something  consciously  romantic  about  the  later 
generations  of  the  Middle  Ages.  Perhaps  this  was  not  the  least 
fatal  symptom  of  decay. 

Such  were  the  strange  guardians  among  whom  our  lady  the 
Common  Law  was  born  and  cradled.  For  they  were  true  guar- 
dians in  their  day.  Caprice,  even  well  meant  and  at  times,  as  it 
might  chance,  well  doing  caprice,  had  to  be  kept  at  arm's  length 
at  all  costs.  Better  even  bad  rules  than  a  rule  which  is  not  of  law. 
It  was  a  great  and  a  true  word  that  Jhering  spoke  when  he  said : 
"Form  is  the  sworn  foe  of  caprice,  she  is  Freedom's  twin  sister.""^ 
The  giants  of  the  prime  are  stark  and  grim  figures  in  our  sight, 
yet  their  force  cleared  a  way  for  the  Gods  through  chaos,  and  with- 
out them  the  Gods  would  never  have  come  to  Valhalla.  But  the 
guardians  became  tyrants  when,  in  a  community  growing  civilized, 
the  judicial  results  of  a  semi-magical  ritual  ceased  to  be  tolerable, 
and  the  so-called  judgments  of  God  were  openly  deemed  unjust 
alike  by  men  of  war  and  by  men  of  religion.  Their  ways  could 
not  be  mended ;  they  must  be  broken,  and  a  new  body  must  be 
fashioned  for  the  justice  which  in  its  old  embodiment  was  too 
visibly  blind  even  in  the  eyes  of  the  twelfth  century  suitors.  The 
masters  who  were  no  longer  protectors  but  appressors  must  be 
fought  with  and  overthrown  if  the  law  were  to  be  made  an  organ 
of  living  righteousness.  Truly  the  spirit  of  our  infant  laws  had 
need  of  a  mighty  champion.  It  was  written  of  the  Church  that 
kings  should  be  her  nursing  fathers.  No  less  truly  might  it  be 
said  of  the  Common  Law.  The  king's  overriding  power,  a  power 
both  to  devise  and  to  execute,  was  the  only  one  strong  enough  for 
the  work.  Royal  inquests,  royal  precepts  and  decisions,  ingenuity 
of  royal  officers  at  least  as  eager  to  bring  fees  into  the  king's  coffers 
and  enhance  the  reputation  of  the  king's  court  as  to  procure  ease 
and  satisfaction  to  suitors,  were  the  means,  not  precisely  of  abolish- 
ing the  inflexible  and  cumberous  old  procedure — we  had  not  form- 
ally begun  to  abolish  anything — but  of  relegating  it  to  an  obscurity 
where  it  was  speedily  forgotten,  and  so  completely  forgotten  too 
that  professed  antiquarian  lawyers  could,  almost  down  to  our  own 
time,  believe  trial  by  jury  to  be  immemorial.  Indeed,  we  should 
be  speaking  almost  literal  truth  if  we  said  that  our  lady  the  Com- 
mon Law  never  had  much  trouble  with  the  forms  of  archaic  proof. 

"Geist  des  rom.  Rechts,  ii.  471   (4th  ed.  1883). 
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By  the  time  she  had  got  to  serious  work  they  were  hardly  more  dan- 
gerous than  Giant  Pagan,    Proof  by  oath  lingered  through  the  Mid- 
dle Ages,  and  much  later,  in  the  wager  of  law,  but  in  so  many  ways 
hampered  and  discouraged  that  it  is  already  something  of  a  curiosity 
in  the  sixteenth  century.    Monsters  of  this  brood  are.  at  a  modern 
lawyer's  first  sight,  clumsy  lubber  fiends  from  whom  there  is  not 
even  the  sport  of  a  good  fight  to  be  had.    The  real  danger  was  more 
insidious.     The  ancient  rigid  formalism  was  dead  but  not  exor- 
cised, and  the  ghost  of  it  walked,  in  some  jurisdictions  it  still  walks, 
disguising  itself  under  more  or  less  plausible  reasons  of  logic  or 
expediency.     Without  letting  ourselves  be  too  much  entangled  in 
the  maze  of  technical  details,  let  us  now  see  how  this  came  about. 
Whatever  we  may  think  of  the  king's  new  justice,  as  it  stood 
between  six  and  seven  centuries  ago,  comparing  it  with  all  that 
we  have  learnt  and  accomplished  since,  there  is  no  doubt  that  it 
was  immensely  more  rational  than  the  prehistoric  methods  it  sup- 
planted, or  that  its  rapid  success  was  due  to  its  merits.    The  king 
did  not  want  to  make  it  cheap;  it  had  to  support  itself  and  be  a 
source  of  revenue.     It  was  not  to  be  had  at  all  times  or  at  all 
places ;  the  commissioners  of  assize  carried  it  round  the  country, 
but   at   considerable   intervals.      As    for   the   older   visitations   of 
itinerant  justices,  the  justices  in  eyre  as  they  were  called,  they 
were  quite  as  much  bent  on  collecting  fines,  and  discovering  the 
irregularities  which  bred  them,  as  on  improving  the  administration 
of  the  law.     Their  appearance  was  certainly  not  welcome  in  the 
latter  days  of  the  thirteenth  century,  if  it  ever  had  been;  and  in 
the  course  of  the  fourteenth  century  the  cumbrous  machinery  of 
the  eyre  was  wholly  superseded  by  the  more  convenient  jurisdic- 
tion of  the  justices  of  assize.     Otherwise  no  special  pains  were 
taken  to  make  the  king's  courts  easy  of  access  or  attractive,  though 
there   are   indications   that  the  king's  judges  had  the   deliberate 
purpose  of  keeping  the  old  popular  courts  in  a  lower  place.     When 
we  speak  of  their  jurisdiction  and  methods  as  supplanting  those 
(/f  the  county  court,  it  must  not  be  understood  that  the  process  was 
aidden,  or  was  ever  logically  completed.     Our  lady  the  Common 
Law     is     not     like     a     tidy     French     housewife     whose    broom 
sweeps   out  all   the  corners;  one   doubts   whether   she  ever   will 
be.     Remnants  of  archaism,  wager  of  law  and  such  like,  hung 
about  the  older  forms  of  action.     Still  the  characteristic  merits  of 
the  king's  justice  were  great,  and  its  own.     So  far  as  it  had  a  free 
hand,  it  did  not  charge  men  with  crimes  on  suspicion  and  drive 
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them  to  clear  themselves,  if  they  could,  by  absurd  and  precarious 
tests.  It  did  not  decide  civil  controversies  by  counting  oaths  or 
by  competition  in  exact  knowledge  of  verbal  formulas.  It  did 
make  some  serious  attempt  at  ascertaining  facts  and  applying  in- 
telligible rules  of  law  to  the  facts  of  which  the  Court  was  pos- 
sessed by  admission  or  proof.  Pleading  in  civil  actions,  down  to 
the  fourteenth  century,  was  already  a  game  of  skill,  but  it  was 
played  by  living  discussion  before  the  judges,  who  acted  as 
moderators  and  directors.  It  ended,  not  in  a  judgment,  but  in 
a  preliminary  settlement  of  the  points  at  issue.  To  understand  the 
necessary  limitations  and  the  real  merit  of  the  systems,  we  must 
remember  that  the  king's  Court  did  not  profess  to  have  universal 
jurisdiction.  It  provided  certain  remedies  in  certain  cases  which 
the  king  thought  worthy  of  his  interference.  The  plaintiff  had  to 
show  the  Court  how  the  facts  he  alleged  brought  him  within  some 
species  of  justice  it  professsed  to  do.  He  could  not  tell  his  story 
at  large  and  leave  the  Court  to  find,  with  or  without  the  aid  of  ad- 
vocacy, what  law  was  applicable.  A  dialetic  process  of  some  kind 
as  necessary  to  fix  the  point  for  adjudication,  and  to  guide  the 
future  practice  of  the  professional  counsellors  who  were  now  be- 
coming the  servants  of  the  law.  This  creative  dialetic,  working 
on  a  still  fresh  and  plastic  material,  is  what  we  find  in  the  earlier 
Year  Books;  not  official  or  formal  records  (as  we  now  know, 
thanks  to  Maitland,  and  as  at  least  one  American  scholar  sus- 
pected before),  but  notes  of  young  lawyers  keen  on  learning  their 
business,  and  eager  to  make  sure  how  far  they  could  venture  to  be 
ingenious  without  rashness.  They  cared  very  little  who  the 
parties  were,  and  less  about  the  end  of  the  case.  Good  pleading 
was  their  ambition ;  the  art  which  commanded  the  approval  of  the 
Court  and  the  confidence  of  clients,  and  might  lead  them  one  day 
to  be  Serjeants  themselves,  canvassing  points  familiarly  with  the 
judges,  and  bring  a  fortunate  few  of  them  even  to  the  Bench. 
When  the  semi-official  talking  in  any  cause  in  the  Common  Pleas 
was  done,  the  students  knew  pretty  well  what  was  sound  pleading 
in  the  general  opinion  of  the  judges  and  Serjeants.  To  be  sure, 
some  counsel  were  more  obstinate  in  their  own  views  than  others. 
In  the  very  latest  days  of  oral  pleading  counsel  might  say  to  the 
Court,  thinking  his  adversary  had  not  the  courage  of  his  inven- 
tion: Surely  he  will  never  dare  to  put  that  on  the  record!  But 
in  this  case  the  Court  promptly  said  it  was  well  enough,  and  en- 
rolled it  on  the  spot.''    What  goes  on  the  record  after  discussion  is 

'42  Ed.  Ill,  4,  pi.  14  ad  fin.  (the  text  as  printed  is  not  free  from  diffi- 
culty). 
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understood  to  be  informally  passed  as  good.  Only  the  graver 
doubts  are  set  down  as  matter  for  solemn  decision.  Then  we  have 
meetings  of  all  the  judges  at  which  they  argue  with  counsel  and 
with  one  another,  take  new  points,  throw  out  hints  and  warnings 
for  the  benefit  of  juniors,  with  all  the  zest  of  their  earlier  days 
in  the  profession.  It  was  a  highly  technical  affair,  no  doubt. 
^Medieval  lawyers  and  probably  medieval  laymen  would  have  been 
i^hocked  at  the  suggestion  that  it  could  be  anything  else.  But  the 
system  was  very  far  from  being  a  hide-bound  formalism.  It  was 
spoilt  by  abuse  of  its  own  power  of  free  and  varied  development. 
Technical  dialetic  is  an  excellent  servant ;  the  lay  people  may 
talk  as  they  please,  after  their  own  'talent'  as  the  Year  Books 
say,  but  every  lawyer  who  has  sat  on  committees  knows  that  un- 
trained amateur  pedantry  can  be  both  more  absurd  and  more  un- 
just than  any  professional  bias.  Nevertheless  good  servants  often 
want  to  be  masters,  and  make  very  bad  masters  when  they  get 
their  way.  So  it  happened  with  common-law  pleading  and  pro- 
cedure. The  mischief  cannot  be  ascribed  in  any  great  measure  to 
the  partial  survivals  of  extreme  archaism.  Those  curiosities,  as 
they  occur  in  relatively  modern  law-books,  have  received  quite 
as  much  attention  as  they  deserve  for  any  purpose  except  that  of 
pure  archaeology.  Various  devices  kept  them  within  bounds  which 
made  them  practically  harmless.  It  is  true  that  this  was  not  done 
without  paying  a  price  for  it,  but  that  is  not  the  subject  imme- 
diately before  us.  On  the  whole,  what  little  was  left  of  the  genu- 
me  ancient  formalism  caused  less  inconvenience  than  might  have 
been  expected.  But  the  old  spirit  of  it  was  scotched,  not  killed, 
and  the  ghost  fell  to  work,  with  only  too  much  success,  to  effect 
a  lodgment  in  the  new  body.  John  Bunyan  made  a  pretty  bad 
mistake  when  he  represented  Giant  Pope  as  decrepit ;  if  he  could 
have  looked  outside  England  he  would  have  seen  the  counter- 
reformation  making  its  conquests.  Probably  Henry  of  Bratton, 
perhaps  even  Glanvill  or  the  learned  clerk  who  wrote  under  the 
shield  of  his  name,  was  sanguine  enough  to  hope  that  no  man 
would  dare  to  make  new  rubbish-heaps  where  once  the  king's 
broom  had  swept.  If  so,  they  were  mistaken  in  the  same  sort. 
The  new  material  itself  was  attacked  by  a  parasitic  growth  of  later 
medieval  exuberance.  Form  for  form's  sake  had  been  a  stern 
mistress ;  the  demon  of  subtilty  for  subtilty's  sake  was  an  alluring 
siren.  Her  charms  might  not  allure  us  very  much ;  they  were  fatal 
to  scholars  whose  intellectual  habits  were  in  many  ways  like 
those  of  a  clever  schoolboy.     The  tendency  to  useless  refinement 
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is  apparent  even  during  the  time  of  oral  pleading;  but  the  fatal 
step  was  the  change  from  open  discussion  in  Court  to  the  delivery 
of  written  pleadings  between  the  parties  without  any  judicial  con- 
trol. Future  editors  of  the  later  Year  Books  will  probably  be 
able  to  clear  up  various  details.  The  main  points  of  the  story, 
however,  have  long  been  well  known. '^  Inasmuch  as  this  newer 
formalism  was  not  honestly  archaic  but  must  rather  be  classed, 
from  an  artist's  point  of  view,  as  a  product  of  flamboyant 
archaistic  decadence,  we  need  not  feel  bound  to  treat  it  with  any 
respect. 

Frederick   Pollock. 
London. 

'They  were  set  forth  in  the  early  nineteenth  century  in  an  excellent 
book  which  is  perhaps  more  honoured  at  this  day  in  America  than  in  the 
mother  land,  Stephen  on  Pleading.  Fuller  confirmation  has  been  added  by 
later  scholars,  such  as  (to  speak  only  of  my  own  countrymen)  Maitland, 
Mr.  Pike,  and  Dr.  Holdsworth ;  all  of  them  accept  Stephen's  account  as 
correct  in  essentials. 


JURISPRUDENCE  IN  GERMANY. 

The  Library  of  Congress  is  now  undertaking  the  publication  of 
a  series  of  guides  to  foreign  law.  One  of  the  objects  of  the  enter- 
prise is  to  acquaint  the  practitioner  and  the  legislator  with  the 
legal  institutions  of  foreign  countries.  Another  of  its  objects  is  to 
show  the  evolution  and  present  development  of  juristic  thought 
abroad,  and  the  extent  to  which  a  virile  philosophy  of  law  and  a 
sound  concepton  of  the  relation  between  law  and  social  science 
have  succeeded  in  creating  a  jurisprudence  which  has  proved  far 
more  efficient  than  the  common  law  in  responding  to  the  needs  of 
present  day  life. 

In  no  country  has  this  development  of  legal  science  been  more 
fruitful  than  in  Germany,  where  modern  research  has  intensified 
the  truth  of  Sheldon  Amos'  remark,  made  forty  years  ago: 

"The  prospects  of  the  science  of  jurisprudence  *  *  *  will 
depend  largely  upon  a  greater  familiarity  than  has  hitherto  been 
encouraged  in  legal  education  with  the  vast  and  invaluable  juridical 
literature  of  Germany.  *  *  *  Modern  jurisprudence  is  em- 
phatically a  German  creation."^ 

To  no  country  are  these  practical  results  of  a  sound  legal 
philosophy  more  important  than  to  the  United  States,  where  the 
judicial  interpretation  of  current  economic  and  social  legislation, 
b\-  outworn  rules  of  the  common  law,  has  awakened  thoughtful 
men  to  the  realization  that  that  system  has  largely  become  sterile 
and  no  longer  responsive  to  the  needs  of  present  day  society.- 

It  was  Savigny  who  stated  that  in  legal  science  all  results 
depend  upon  the  possession  of  legal  principles,  and  it  was  pre- 
cisely on  this  fact  that  the  greatness  of  the  Roman  jurists  was 
based.  Theory  and  practice  were  combined  in  the  administration 
of  justice.  Savigny  also  pointed  out  the  double  danger  to  which 
the  study  of  law  is  exposed :  on  the  one  hand,  the  danger  of  soaring 
through  theory  into  the  empty  abstractions  of  a  fancied  law  of 
nature ;  on  the  other  hand,  that  of  sinking  through  practice  into 
a  soulless,  unsatisfying  handicraft. 

The  classical  German  philosophy  of  the  first  half  of  the  nine- 
teenth century  proved  susceptible  to  the  first  danger.  The  failure 
to  draw  a  clear  line  between  law  and  morality  was  a  prominent 

'A  systematic  view  of  the  science  of  jurisprudence,  505  (London,  Long- 
mans, Green,  1872). 

'See  Roscoe  Pound's  illuminating  remarks  in  his  article  on  "Mechanical 
jurisprudence,"  8  Columbia  Law  Review  614. 
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defect  in  the  legal  thinking  of  the  philosophers  of  that  school.' 
They  were  disciples  of  a  period  in  which  men  conceived  that  by 
dialectics  and  deductions  from  controlling  conceptions  they  could 
construe  the  whole  content  of  knowledge.* 

Much  of  the  common  law,  in  its  archaisms  and  anomalies,  and 
especially  in  its  failure  to  rise  to  social  and  political  emergencies, 
has  proved  its  susceptibility  to  the  second  danger.  An  outworn 
individualistic  conception  of  law  and  the  absence  of  any  legal 
philosophy  are  the  responsible  causes  for  this  weakness.  The 
common  law,  by  safeguarding  the  rights  of  the  individual  at  a 
period  when  class  pressure  in  the  rest  of  the  world  practically 
effaced  the  individual  from  the  sphere  of  subjective  legal  rights, 
did,  at  one  time,  eminently  justify  the  encomiums  heaped  upon  it. 
But  it  has  not  kept  pace  with  the  changes  in  political  and  indus- 
trial conditions.  In  many  respects,  as  Pound  has  well  expressed  it, 
the  common  law  has  become  academic,  because  derived  by  deduc- 
tion from  historical  premises  which  have  lost  their  value,  and 
hence  much  of  their  meaning  for  the  society  of  to-day.  By  its 
exaggerated  respect  for  the  rights  of  the  individual  at  the  expense 
of  the  needs  of  society,  by  its  continued  application  of  archaic  rules 
to  modern  economic  conditions,  it  has  on  many  occasions  proved 
a  serious  obstacle  to  social  progress  and  has  contributed  not  a 
little  to  the  growing  disrespect  for  law.  Only  the  doctrine  of  the 
police  power,  developed  practically  in  the  last  generation,  has 
rescued  society  from  absolute  thraldom  to  individual  rights.  The 
traditional  attitude  of  the  common  law  to  legislation  in  general, 
judicial  theories  as  to  what  constitutes  class  legislation,  such  doc- 
trines as  the  assumption  of  risk  and  contributory  negligence,  the 
right  to  pursue  a  lawful  calling,  the  liberty  of  contract,  the  retribu- 
tive theory  as  a  basis  of  the  legal  treatment  of  crime — all  these 
justify  the  charge  of  sterility  and  emphasize  the  necessity  for  a 
change  in  our  conception  of  law  and  its  relation  to  life.° 

Coke    admired    the    common    law    for    its    certainty,    because 

'J.  F.  Dillon,  Laws  and  jurisprudence  of  England  and  America,  7,  8 
(Boston,  Little  Brown  and  Co.,  1894). 

^Roscoe  Pound  in  8  Columbia  Law  Review  608. 

"There  is  an  abundant  literature  on  these  defects  of  our  common  law. 
They  are  perhaps  best  expressed  in  the  articles  of  Roscoe  Pound,  the  most 
important  of  which  are  the  following:  "Do  we  need  a  philosophy  of  law," 
5  Columbia  Law  Review  (1905)  339-53.  "Need  of  a  sociological  jurispru- 
dence," 19  Green  Bag  (1907)  607-15.  "Common  law  and  legislation,"  21 
Harv.  L.  Rev.  (1908)  383-407.  "Mechanical  jurisprudence,"  8  Columbia 
Law  Review  (1908)  605-23.  "Law  in  books  and  law  in  action,"  44  Am. 
Law  Rev.  (1910)  12-36.  "Puritanism  and  the  common  law,"  45  Am.  Law 
Rev.   (1911)   811-29. 
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derived  from  actually  decided  cases,  and  disparaged  the  civil  law 
for  its  uncertainty,  as  evidenced  in  the  disputations  of  legal 
scholars.  The  appropriateness  of  this  characterization  of  the  two 
great  systems  of  law  has,  in  the  course  of  time,  become  almost 
reversed  in  applicability.  The  thousands  of  decided  cases  since 
Coke's  day,  "the  tangled  mass  of  irreconcilable  contrarieties"  has, 
as  Bryce  puts  it,®  created  the  two  great  defects  of  case-law,  un- 
certainty and  an  utter  lack  of  system,  which  have  in  turn  been 
imparted  to  the  whole  structure  of  Anglo-American  law.  Pol- 
lock's characterization  of  English  law  as  "chaos,  tempered  by 
Fisher's  Digest"'  is,  with  aggravated  reason,  applicable  to  this 
country :  American  case-law  as  a  whole  may  not  unfairly  be 
described  as  chaos,  tempered  by  the  digests  of  enterprising  pub- 
lishing companies.  Finding  the  law  has  to  a  great  extent  become 
a  mechanical  process,  in  which  legal  thinking  is  reduced  to  a  mini- 
mum and  in  which  catchwords  have  replaced  legal  principles. 

Maitland  expressed  his  appreciation  of  the  unsatisfactory  state 
of  English  law  in  these  words : 

"But  turn  from  laws  to  law.  Turn  from  bits  of  our  legal 
system  to  the  system  as  a  whole.  Do  we  often  think  of  it?  Do  we 
often  ask  ourselves  whether  it  compares  well  with  its  neighbors 
and  rivals,  whether  it  is  in  all  respects  rational,  coherent,  modern, 
worthy  of  our  country  and  our  century?    I  fear  that  we  do  not."* 

What  then  can  we  say  of  our  fifty  sovereign  jurisdictions,  our 
mass  of  conflicting  decisions,  our  multiplicity  of  legal  rules  applied 
to  a  similar  state  of  facts?  In  England,  Br}ce  tells  us,  the  efforts 
at  codification  were  given  up  in  despair.^  In  this  country,  we  have 
been  more  courageous ;  the  project  of  the  American  Corpus  Juris 
has  enlisted  much  popular  support.^"  Any  attempt  to  lead  us  out 
of  our  "judicial  detritus"  will  be  greeted  with  favor.  And  yet 
one  of  our  foremost  jurists,  Wigmore,  has  expressed  grave  and 
pertinent  doubts  as  to  its  timeliness,  its  soundness,  and  its  feasi- 
bility. As  a  profession,  American  lawyers  are  almost  wholly 
untrained  in  that  technique  of  legal  science  which  must  precede 
any  attempt  at  systematic  statement  of  the  law.     Our  law  has 

•James  Brj-ce,  Studies  in  history  and  jurisprudence,  (Oxford,  1901) 
ii  291. 

'F.  Pollock,  Essays  in  jurisprudence  and  ethics,  238  (London,  Mac- 
millan,  1882). 

•Frederic  \V.  Maitland,  Collected  papers,  edited  by  H.  A.  L.  Fisher, 
(Cambridge  University  Press,  191 1)   iii.  474-5- 

•James  Bryce,  op.  cit.  ii  291.  A  brief  history  of  the  attempts  at  codifi- 
cation in  England  may  be  found  in  Ilbert's  "Legislative  methods  and 
forms,"   (Oxford,  1901)    127-29. 

"22  Green  Bag  59. 
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grown  up  so  rapidly  and  so  heterogeneously  that  it  is  almost 
impossible  now,  in  many  of  its  branches,  to  find  any  thread  of 
legal  principle. 

To  return  to  Coke's  disparagement  of  the  civil  law;  what,  we 
may  ask,  has  been  the  fruit  of  the  years  of  disputation  of  contin- 
ental jurists?  It  is  this:  they  have  helped  to  work  out  a  scientific 
body  of  law,  a  system  of  principles  supported  by  a  sound  philosophy, 
which,  as  exemplified  in  the  German  Civil  Code,  has  awakened 
the  admiration  of  the  civilized  world.  They  have  brought  to 
active  realization  Holme's  declaration  that  the  true  science  of  the 
law  consists  mainly  in  the  establishment  of  its  postulates  from 
within,  upon  accurately  measured  social  desires,  instead  of  tradi- 
tion. Recent  legal  developments  in  Japan  and  Switzerland  indicate 
that  the  German  code  has  replaced  the  Code  Napoleon  as  the  pro- 
totype of  modern  civil  codes.  Maitland  in  the  introduction  to  his 
translation  of  Gierke's  Political  theories  of  the  middle  age^^  says 
of  the  German  Civil  Code  that  "it  is  the  most  carefully  considered 
statement  of  a  nation's  laws  that  the  world  has  ever  seen." 
German  codification  exemplifies  a  power  of  legal  expression  with 
which  Bryce  credits  the  Roman  jurists — 

"the  power  of  so  framing  general  rules  as  to  make  them  the  ex- 
pression of  legal  principles,  and  working  out  their  details  so  as  to 
keep  the  details  in  harmony  with  the  principles."^^ 

In  this  process  of  legal  development,  legal  thinkers  have  exercised 
a  profound  influence.  The  application  of  the  historical  and  com- 
parative method  of  jurisprudence  in  Germany  has  created  a  school 
of  jurists  who  have  helped  to  make  law  an  effective  handmaid  in 
the  development  of  social  and  political  science. 

A  general  acquaintance  with  the  development  of  German  juris- 
tic thought  and  legal  philosophy  is  perhaps  best  to  be  gained  by  a 
discussion  of  the  most  important  literature  and  its  contribution  to 
the  general  movement.  To  this  end  we  shall  undertake  a  rapid 
survey  of  the  important  literature  on  encyclopedia  of  law  and  on 
philosophy  of  law. 

A.  Encyclopedia  of  law. 

Legal  encyclopedia  or  juristic  survey  is  the  term  used  by  Ger- 
mans to  describe  one  particular  class  among  those  works  which 
the  Anglo-American  lawyer  knows  under  the  title  "General  Juris- 
prudence." By  legal  encyclopedia  they  mean,  to  borrow  Arndt's 
definition, 

"(Cambridge,  University  Press,   1900).     Introduction,  xvii. 
"James  Bryce,  op.  cit.  ii.  210. 
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"a  scientific  and  systematic  outline  or  general  view  of  the  whole 
province  of  jurisprudence,  together  with  the  data  of  that  science; 
its  purpose  is  to  determine  the  compass  and  limits  of  jurisprudence, 
its  relations  to  other  sciences,  its  internal  divisions,  and  the  mutual 
relations  of  its  constituent  parts." 

It  is  a  classification  of  the  law  into  legal  pigeonholes,  emphasizing 
their  inter-relation.  It  is  the  first  step  in  the  training  of  the  Ger- 
man law  student;  with  us,  when  not  omitted  entirely,  it  is  the 
last.13 

One  of  the  most  important  of  this  class  of  works  has  recently 
been  made  available  to  us  in  an  English  translation.  This  is  Gareis' 
Introduction  to  the  science  of  law  {Encyklopadie  und  Methodologie 
der  Rechtswissenschaft) .  It  has  been  incorporated  into  the  Modern 
Legal  Philosophy  Series  as  its  first  volume.  The  importance  of  the 
work  to  the  American  lawyer  can  not  be  overemphasized,  and  as 
an  introduction  to  general  jurisprudence  and  particularly  to  Ger- 
man law  it  is  of  much  value.^*  Two  other  works  of  this  type  must 
be  noted.  One  was  written  by  the  well-known  Adolph  Merkel,^** 
formerly  professor  at  Strassburg,  and  the  other  by  Amdts,^®  the 
eleventh  edition  of  which,  edited  by  Edwin  Grueber,  appeared  in 
1908. 

The  more  recent  works  on  legal  encyclopedia,  while  in  part 
preserving  the  abstract  philosophical  background,  are  nevertheless 
more  closely  related  to  the  provisions  of  the  German  Civil  Code 
and  to  modern  law  in  general.  This  was  less  true  of  the  earlier 
works  on  the  subject.  They  retained  their  philosophic  atmosphere 
throughout,  and  except  for  such  portions  as  dealt  with  the  topics 
for  legal  study,  or  methodology,  indulged  in  not  a  little  speculation. 
This  is  true  of  Puchta's  (1798-1846)  Outlines  of  jurisprudence 
as  the  science  of  right,  which  was  translated  into  English  by  W. 
Hastie  in  his  Outlines  of  the  science  of  jurisprudence.^''     Puchta 

"Professor  Munroe  Smith's  article  in  the  Columbia  University  Quar- 
terly  (1902)   138-44,  is  of  interest  in  this  connection. 

"Karl  Gareis,  Introduction  to  the  science  of  law  *  *  *  tr.  from  the 
3d.  rev.  ed.  of  the  German  by  Albert  Kocourek  *  *  *  with  an  intro- 
duction by  Roscoe  Pound  *  *  *  (Boston,  The  Boston  Book  Co.,  191  !)• 
Encyklopadie  und  Methodologie  der  Rechtswissenschaft  (Einleitung  in  die 
Rechtswissenschaft)  3.  neu  durchgearbeitete  Aufl.  (Giessen,  E.  Roth,  1905). 
On  the  subject  of  Gareis'  Science  of  law,  see  an  article  by  Arthur  W. 
Spencer,  23  Green  Bag  191-96. 

"Juristische  encyklopadie.  3.  neu  durchgesehene  Aufl.  (Hrsg.  von  Dr. 
Rudolf  Merkel    *    *    *    Berlin,  J.  Guttentag,  1904;  4th  ed.  1909). 

"Juristische  Encyklopadie  und  Methologie,  (nth  ed.  by  Erwin  Grueber, 
Stuttgart  u.  Berlin,  J.  G.  Cotta,  1908). 

"An  introduction  to  the  systematic  study  of  law.  Translated  and  edited 
from  the  Juristic  Encyclopedias  of  Puchta,  Friedlander,  Falck  and  Ahrens. 
(Edinburgh,  T.  &  T.  Clark,  1887). 


306  COLUMBIA    LAW   REVIEW. 

found  his  philosophical  elements  in  the  speculation  of  Schelling; 
in  legal  method  and  thought,  he  is  prominently  identified  with  the 
historical  school  of  Savigny.  A  brief  extract  from  Friedlander's 
System  of  jurisprudence  constitutes  part  two  of  Hastie's  transla- 
tion, Friedlander,  when  he  published  his  Juristic  encyclopedia,  in 
1847,  was  a  lecturer  at  the  University  of  Heidelberg.  In  phil- 
osophy, he  was  a  Neo-Hegelian.  Part  five  of  Hastie's  book  is  like- 
wise a  translation  from  Friedlander's  Juristic  encyclopedia  and  is 
of  historical  importance,  in  that  it  is  concerned  with  the  history  of 
legal  encyclopedia  as  the  systematic  science  of  jurisprudence.  The 
introduction  (pp.  9-22)  of  Korkunov's  General  theory  of  law 
(Hasting's  translation)  contains  an  interesting  account  of  the 
nature,  history  and  literature  of  legal  encyclopedia. 

A  work  of  much  value  as  a  philosophical  introduction  to  the 
study  of  law  is  the  celebrated  Professor  Kohler's  Einfiihrung  in 
die  Rechtswissenschaft}^  An  article  under  the  same  title  by  Pro- 
fessor Grueber  of  Munich  appears  as  the  first  contribution  in  Birk- 
meyer's  Encyklopddie  der  Rechtswissenschaft  (infra).  The  same 
author  in  1908  published  an  independent  work  on  the  subject, 
largely  a  reprint  of  his  article.^^  Dr.  Spiegel's  Beitrdge  zur  Kritik 
und  Methodik  der  Rechtswissenschaft'^'^  also  merits  our  attention. 

The  term  Encyklopddie  der  Rechtswissenschaft  has  been  used 
to  describe  a  type  of  work  which  has  grown  out  of  the  more  gen- 
eral use  of  that  term.  While  still  retaining  its  character  as  a  survey 
of  the  whole  field  of  law,  Holtzendorff's  Encyklopddie  der  Rechts- 
wissenschaft'^'^ consists  of  some  twenty  independent  articles,  by 
leading  authorities  in  Germany,  covering  the  different  branches 
of  law.  They  are  divided  into  four  broad  divisions  :  ( i )  philosophy 
of  law;  (2)  civil  law,  including  commercial  law  and  procedure; 
(3)  criminal  law;  (4)  public  law.  The  sixth  edition  of  this  well- 
known  work,  edited  by  Professor  Kohler,  was  published  in  1904. 
The  fifth  edition,  published  in  1890,  contains  articles  by  contribu- 
tors in  part  other  than  those  found  in  the  sixth  edition,  and  has 
therefore  some  independent  value.  Another  notable  work  of  the 
type  of  Holtzendorff  is  that  edited  by  Dr.   Karl  Birkmeyer  of 

"(3d  ed.  Leipzig,  A.  Deichert,  1908). 

"Erwin  Grueber,  Einfuhrung  in  die  Rechtswissenschaft.  (Berlin,  O. 
Haring,  1908). 

""(Leipzig,  Duncker  &  Humblot,  1909.) 

"(6th  ed.  by  Joseph  Kohler,  Berlin,  Duncker  &  Humblot,  1904.)  See 
the  extensive  article  by  Professor  Erwin  Grueber,  i  Law  Q.  Rev.  62-79 
(1885),  in  which  the  contents  of  the  fourth  edition  of  this  work  are  dis- 
cussed. 
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Munich,--  the  leader  of  the  classical  school  in  criminal  law.  It 
consists  of  fourteen  articles  by  leading  authorities  on  different 
branches  of  law. 

An  important  collection  of  monographs  by  the  leading  publicists 
of  Germany  appears  as  one  of  the  volumes  in  the  Kultur  der  Gegen- 
wart,  under  the  title  Systematische  Rechtswissenschaft.^^  The 
second  part  of  Holtzendorff's  Encyklopadie  w^as  formerly  called 
Rechtslexikon,  and  presented  in  alphabetical  arrangement  a  synop- 
sis of  German  law.  For  this  purpose  it  is  now  largely  antiquated, 
but  its  bibliographies  are  still  useful.  The  last  edition  appeared  in 
1875. 

B.  Philosophy  of  Law. 

Works  on  the  philosophy  of  law  (Rechtsphilosophie)  take  up 
the  philosophical  foundations  of  the  legal  order,  legal  systems,  in- 
stitutions and  doctrines,  and  the  philosophical  and  ethical  bases 
of  particular  branches  of  the  law.  Works  on  the  general  theory 
of  law  {AUgemeine  Rechtslehre)  treat  of  general  conceptions  of 
law  or  of  a  legal  system.  The  division  between  the  works  on 
Rechtsphilosophie  and  Rechtslehre  is  often  vague. 

A  class  of  work  which  also  presents  a  scientific  analysis  of  fun- 
damental legal  conceptions  is  the  Introductory  or  General  Part 
of  works  on  Pandektenrecht  or  modern  Roman  law.  These  works 
take  up  the  details  of  a  complete  legal  system. 

Jurists  have  been  arranged  in  schools  or  groups  according  to 
their  methods,  or  according  to  their  fundamental  conceptions  of 
law,  in  its  origin,  nature  or  purpose.  Classifications,  however,  are 
by  no  means  rigid,  and  the  lines  between  the  schools  are  often  very 
indistinct. 

Jurists,  moreover,  are  frequently  identified  with  certain  leaders 
in  juristic  thought,  whose  doctrines  they  tend  to  follow  or  ap- 
proach. The  theories  of  these  early  leaders  have  now  been  largely 
abandoned,  but  to  adopt  Sheldon  Amos'  characterization,  they  have 
"stamped  their  personality,  their  nomenclature,  their  ethical  tone, 
and  their  methods  of  philosophical  analysis  so  ineffaceably  upon 
the  science  of  jurisprudence,"  that  a  survey  of  German  legal  phil- 
osophy can  not  omit  these  master  works. 

"Encyklopadie  der  Rechtswissenschaft.     (Berlin,  O.  Haring,  1904). 

^^Systematische  Rechtswissenschaft  von  Stammler,  Sohm.  Gareis,  Ehren- 
berg.  Bar,  Seuffert,  Liszt,  Laband,  Anschiitz.  Part  of  Die  Kultur  der 
Gegenwart,  edited  by  P.  Hinneberg.  Part  II.  section  VIII.  (Leipzig, 
Teubner,  1906). 
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Method  is  an  essential  characteristic  of  every  science.  Methods 
applied  to  legal  science  have  gained  recognition  as  they  have 
proved  of  practical  utility  in  producing  a  symmetrical  system  of 
law  suitable  to  the  needs  of  the  people  whose  social  relations  it  has 
to  regulate.  The  four  methods  principally  employed  in  legal 
science  have  been  the  metaphysical,  or  a  priori,  the  historical,  the 
analytical,  and  the  comparative,  each  of  which  has  had  illustrious 
representatives. 

The  metaphysical  method,  adopted  by  what  was  probably  the 
largest  class  of  the  philosophical  jurists,  investigates  the  abstract 
ideas  of  right  and  law  in  their  relation  to  morality,  freedom,  and 
the  human  will.  Law  becomes  the  expression  of  an  idea.  In  the 
hands  of  certain  of  its  exponents,  this  method  gave  new  life  to  the 
school  of  natural  law  which  regarded  divine  law  as  superior  to 
human  law,  the  law  of  man  being  simply  a  part  of  a  larger  scheme 
of  the  universe.  In  the  hands  of  others,  it  helped  to  supplant  the 
law-of -nature  school. 

The  reaction  against  this  latter  school  by  the  historical  school 
helped  to  produce  a  new  theory  of  law.  The  historical  jurist  sees 
in  law  a  product  of  time  and  unconscious  evolution ;  a  rule  of 
human  action  becomes  the  result  of  human  experience.  The  re- 
action against  the  divine  authority  of  law  in  favor  of  a  consti- 
tuted authority  produced  what  has  been  called  the  positive  school 
of  thought,  represented  by  Hobbes  in  England  in  political  philoso- 
phy, and  by  Thibaut  in  Germany  as  a  practical  dogmatist  in  law. 
The  opposition  in  England  of  the  historical  to  the  positive  school 
finds  a  counterpart  in  Germany  in  the  controversy  between 
Savigny  and  Thibaut,  to  which  conflict  we  shall  recur  later. 

The  analytical  method  starts  from  the  concrete,  from  actually 
existing  legal  data,  defines  the  terms,  classifies  them,  and  explains 
their  connotation  and  interrelation.  The  analytical  school,  essen- 
tially of  English  origin,  first  became  important  in  Germany  with 
Binding's  Die  Normen  und  ihre  Ubertretung  (1872).^*  It  con- 
siders law  as  the  product  of  a  conscious  or  determinate  human 
will.  The  modern  development  of  this  method  and  its  application 
to  current  social  problems  is  identified  with  the  name  of  Jhering, 
Jhering  represents  a  re-action  against  the  historical  school  of 
Savigny.  While  continuing  to  regard  law  as  a  historical  phe- 
nomenon, Jhering  denies  that  it  is  an  unconscious  growth ;  on  the 
contrary,  he  asserts  that  it  is  and  always  has  been  made,  and  that 

**(Leipzig,  Engelmann,  1872-77;  2nd  ed.   1890). 
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means  of  serving  human  ends  are  discovered  and  fashioned  con- 
sciously into  laws.  He  agrees  with  the  English  analytic  school 
in  emphasizing  the  possibility  of  enforcement  as  an  essential  char- 
acteristic of  law. 

The  comparative  method  is  concerned  with  space,  as  the  his- 
torical is  with  time.  It  collects  and  examines  the  doctrines,  rules 
and  notions  which  are  found  in  every  developed  legal  system,  notes 
their  agreements  and  differences,  and  thereby  seeks  to  construct 
a  system  of  law.  While  this  method  has  produced  no  distinct 
theory  of  law,  it  has  come  into  prominence  through  the  works  of 
Dahn,  Post  and  Kohler,  in  which  comparative  ethnology  and  an- 
thropology are  considered  as  important  bases  of  jurisprudence. 

The  leading  representative  of  the  metaphysical  group  was  the 
great  philosopher  Kant  (1724-1804).  With  Kant,  jurisprudence 
for  the  first  time  fell  into  the  hands  of  the  metaphysicians,  and 
this  union  of  law  and  metaphysics  characterized  a  considerable 
portion  of  the  German  legal  philosophy  of  the  early  nineteenth  cen- 
tury. Kant's  philosophy  of  law  is  contained  in  his-  work  Die 
Metaphysik  der  Sitten/^  published  in  1797  as  the  first  part  of  his 
Metaphysic  of  morals,  the  sequel  and  completion  of  his  Founda- 
dation  for  a  metaphysic  of  morals.'^  We  possess  an  English  trans- 
lation of  the  work  by  W.  Hastie,^^ 

The  important  legal  philosophers  of  the  early  nineteenth  cen- 
tury who  have  themselves  become  leaders  of  juristic  thought — 
Fichte.  Schelling,  Hegel,  Krause — made  the  Kantian  philosophy 
the  starting  point  of  their  individual  efforts. 

Fichte's  (1762-1814)  most  prominent  work  in  law  is  his 
Grundlage  des  Naturrechts.-^  The  book  was  translated  into  Eng- 
lish in  1869.^®  The  philosophical  principles  underlying  modern  so- 
cial legislation  in  Germany  may  be  said  to  have  been  first  ex- 
pressed in  the  works  of  Fichte.  Schelling  (1775-1854)  is  perhaps 
best  known  through  his  disciple  Stahl  (1802-1861),  generally  con- 

"Erster  teil.  Metaphysische  Anfangsgriinde  der  Rechtslehre.  (Konigs- 
berg.  1797). 

"I.  Kant,  Grundlegung  zur  Metaphysik  der  Sitten.  Translated  by 
Willich   (1798),  Semple   (1836)  and  Abbott   (1873). 

•^V.  Hastie,  Kant's  Philosophy  of  Law.  An  exposition  of  the  funda- 
mental principles  of  jurisprudence  as  the  science  of  right  by  Immanuel 
Kant.  Translated  from  the  German  by  W.  Hastie.  (Edinburgh,  T.  &  T. 
Clark,  1887). 

^J.  G.  Fichte,  Grundlage  des  Naturrechts  nach  Principien  der  Wissen- 
-chaftslehre.    (Jena  und  Leipzig,  C.  E.  Gabler,  1796-97,  2d  ed.). 

''The  science  of  rights.  Translated  from  the  German  by  A.  E.  Kroeger. 
t  Philadelphia,  Lippincott,  1869). 
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sidered  the  leading  representative  of  the  theological  school  in  legal 
philosophy.^^' 

Hegel's  (1770-1831)  great  work  is  his  Grundlinien  der  Phil- 
osophic des  Rechts,  which  has  been  translated  into  English  by 
Professor  Dyde.^^  The  work  first  appeared  in  1821  and  in  1833 
was  edited  by  Gans  (second  edition,  1840).  In  1902  an  edition 
by  BoUand  was  published  in  Leyden.  The  well-known  editor  of 
the  Encyklopddie  u.  der  Phdnomenologie,  George  Lasson,  has  just 
brought  out  a  new  edition,"-  in  which  he  has  carefully  edited  the 
text,  and  supplied  a  valuable  introduction  and  copious  notes.  Pro- 
fessor Kohler,  the  most  prominent  Neo-Hegelian,  took  occasion, 
on  the  appearance  of  this  work,  to  write  an  article  on  Hegel's 
legal  philosophy.  It  may  be  found  in  the  October,  191 1,  number  of 
the  Archiv  fiir  Rechts-  und  Wirtschaftsphilosophie.  The  Hegelian 
philososphy  considers  law  the  expression  of  the  culture  of  a  people 
in  the  form  of  principles,  for  the  government  of  men's  external 
relations  with  one  another.  To  quote  Korkunov,  Hegel's  dis- 
ciples have  sought  to  present  the  different  systems  of  positive  law 
as  a  dialectic  development  of  the  general  idea  of  liberty.  An  out- 
line in  English  of  Hegel's  legal  philosophy  is  given  in  Dr.  James 
Hutchinson  Stirling's  Lectures  on  the  philosophy  of  law.^^  The 
lectures  of  W.  G.  Miller  delivered  at  the  University  of  Glasgow, 
adopt  in  general  the  Hegelian  standpoint."* 

Krause  (1781-1832)  is  now  recognized  as  the  definite  founder 
of  the  organic  and  positive  school  of  natural  law,  and  brings  to 
its  fullest  effect  the  philosophy  of  Kant.  His  two  most  prominent 
works  are  his  Grundlage  des  Naturrechts,'^^  and  his  Abriss  des  Sys- 
tems der  Rechtsphilosophie.^^  The  leading  representative  of  the 
Krause  school  was  the  celebrated  Ahrens  (1808-1874),  whose 
Cours  de  droit  naturel^''  has  an  international  reputation.    The  only 

'"F.  J.  Stahl,  Die  Philosophic  des  Rechts,  (4th  ed.  Heidelberg,  1870). 

^^Translated  by  Professor  Dyde  as  "Philosophy  of  right."  (London, 
Bell,  1896). 

^^G.  W.  F.  Hegel,  Grundlinien  der  Philosophie  des  Rechts.  Mit  der  von 
Gans  redigierten  Zusatzen  aus  Hegel's  Vorlesungen  neu  hrsg.  von  Georg 
Lasson.     (Leipzig,  F.  Meiner,  1911). 

»*  (London,  1873)- 

"Lectures  on  the  philosophy  of  law.     (London,  C.  Griffin,  1884). 

^C  Chr.  Krause,  Grundlage  des  Naturrechts  oder  Rechtsphilosophie 
Grundriss  des  Ideals  des  Rechts.     (1803). 

™Abriss  des  Systems  der  Rechtsphilosophie  oder  des  Naturrechts.  (1825) 
(System  der  Rechtsphilosophie,  Leipzig,  1873). 

^'Heinrich  Ahrens,  Cours  de  droit  naturel  ou  de  philosophie  du  droit, 
(8th  ed.  Leipzig,  Brockhaus,  1892;  6th  German  ed.  Vienna,  1870;  English 
translation,  Boston,  1880,  Miller's  bibliography). 
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English  work  which  displays  sympathy  for  the  principles  of 
Krause  and  his  school  of  natural  rights  is  Professor  Lorimer's 
Institutes  of  law.^^  Pollock  in  his  Essays  in  jurisprudence  and 
ethics,  gives  considerable  space  to  Lorimer's  work  and  the 
theory. ^^ 

The  various  schools  of  juristic  thought  have  been  in  frequent 
opposition,  and  the  history  of  legal  development  in  Germany  is 
closely  identified  with  their  controversies.  The  nineteenth  century 
opened  with  the  reaction  by  the  historical  school,  resurrected  and 
rehabiUtated  by  Hugo  (1764-1844),  against  the  school  of  natural 
law.  The  first  effective  challenge  of  this  revived  school  was 
extended  by  Savigny,  its  most  illustrious  representative,  in  his 
intellectual  contest  with  the  practical  dogmatic  school  of  Thibaut. 
Savigny  also  opposed  his  historical  method  to  the  abstract  meta- 
physical speculations  of  the  contemporary  Hegelians.  After  the 
controversies  of  Thibaut  and  Savigny  on  the  possibility  and 
utility  of  codification  had  been  forgotten  in  the  great  construc- 
tive work  of  codification  and  law  reform  which  began  with  the 
Bills  of  Exchange  Act  (Wechselordnung)  of  1849,  and  which  was 
continued  in  the  Commercial  Code  of  1861  and  later  in  the  Imperial 
statutes  of  1877,  the  arena  was  cleared  for  the  struggle  between 
the  Germanists  and  the  Romanists.  While  not  strictly  a  conflict 
between  philosophical  conceptions  or  jurisprudence,  the  contest 
may  nevertheless  be  considered  an  effort  of  the  then  newly  arising 
analytical  school,  by  its  critical  methods,  to  overthrow  the  domi- 
nant Romanism  in  German  law.  These  controversies  having  now 
largely  subsided  with  the  enactment  of  the  Civil  Code,  the  social 
conditions  of  the  present  day  have  given  rise  to  a  new  school  which 
Roscoe  Pound  calls  a  socio-philosophical  or  sociological  school. 
This  sociological  school  of  juristic  thought  combines  within  it  the 
methods  of  the  historical,  analytical,  and  revived  philosophical 
schools. 

The  substance  of  the  struggle  between  the  historical  and  dog- 
matic non-historical  schools,  whose  champions  at  the  height  of  the 
controversy  were  Savigny  and  Thibaut,  is  exemplified  by  two 
small  works,  the  one  by  Savigny  (1779-1860),  his  celebrated 
Of  the  vocation  of  our  age  for  legislation  and  jurisprudence, 
first  written  in  1814,*°  and  the  other  by  Thibaut,  a  pamphlet  called 
Vber  die  N otwendigkeit  eines  allgemeinen  biirgerlichen  Reclits  fiir 

"A  treatise  of  the  principles  of  jurisprudence  as  determined  by  nature. 
(2nd  ed.  Edinburgh,  1880). 
"Pp.  19  et  seq. 
"English  translation  by  Abraham  Hayward  from  the  2d.  ed.  (1828). 
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Deutschland,  published  in  1814  with  some  other  doctrinary  mono- 
graphs. Both  works  were  due  to  a  revival  of  German  patriotism, 
caused  by  the  Napoleonic  wars.  Thibaut  urged  his  countrymen  to 
promote  German  unity  by  codifying  and  unifying  their  laws. 
Savigny  warned  them  against  hastily  and  inconsiderately  follow- 
ing French  models.  A  short  critique  of  the  German  historical 
school  is  presented  in  Korkunov's  General  theory  of  laiv  (Hasting's 
translation),*^  The  political  and  legal  conditions  upon  which 
Thibaut  based  his  advocacy  of  codification  are  also  well  stated. 
A  list  of  the  works  of  Hugo,  the  father  of  the  historical  school, 
and  those  of  his  great  disciple,  Haubold,  are  to  be  found  in  the 
American  Jurist. ^^  A  valuable  study  of  the  life  and  influence 
of  Savigny  was  written  for  the  Journal  of  the  Society  of  Com- 
parative Legislation,*^  by  J.  E.  G.  DeMontmorency,  this  being 
one  of  a  series  entitled,  "The  great  jurists  of  the  world."  Dr. 
W.  Guthrie's  excellent  translation  of  the  eighth  volume  of 
Savigny's  System  des  heutigen  romischen  Rechts**  is  introduced 
by  an  admirable  account  of  Savigny  and  his  standpoint.  This 
introduction  also  contains*^  in  Savigny's  own  words,  a  refutation 
of  the  charge  made  against  the  historical  school  that  its  disciples 
sought  to  impose  Roman  law  upon  modern  conditions  in  Germany. 

In  the  latter  part  of  the  nineteenth  century  strict  philosophy 
of  law  fell  into  disrepute,  because  of  its  mistaken  identification 
with  the  metaphysical  speculations  of  Kant  and  Hegel.  Neverthe- 
less such  works  as  Lasson's  System  der  Rechtsphilosophie*^  and 
the  works  of  Kohler  indicate  a  distinct  revival  of  the  Hegelian 
school.  Stammler,  the  most  prominent  Neo-Kantian  of  modern 
times,  also  shows  the  influence  of  the  general  philosophical  awak- 
ening at  the  end  of  the  nineteenth  century.  Jhering,  Kohler  and 
Stammler  are  the  leaders  of  the  modern  sociological-philosophical 
school. 

The  differences  between  the  various  schools  have  called  forth 
a  number  of  excellent  articles  in  English  and  American  peri- 
odicals, to  which  it  seems  fitting  to  direct  attention.  By  all  means 
the  most  important  of  these  are  the  two  articles  published  by 

"Pp.  118-122;  in  section  19,  pp.  143-156  of  that  book,  the  doctrines  of 
Hugo,  Savigny  and  Puchta,  the  most  typical  representatives  of  the  his- 
torical school,  are  set  forth. 

"Vol.  14,  p.  48,  and  see  footnote  to  p.  49. 

"Number  23,  November,  1910,  pp.  32-54. 

"A  treatise  on  the  conflict  of  laws.  Translated,  with  notes,  by  William 
Guthrie   (2nd  ed.  Edinburgh,  T.  &  T.  Clark,  1880). 

"P.  13. 

^(Berlin,  1882). 
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Roscoe  Pound  on  the  "scope  and  purpose  of  sociological  juris- 
prudence."*^ It  is  a  brilliant  account  of  the  origin,  principles, 
development,  and  inter-relation  of  the  various  schools  of  juristic 
thought.  The  second  of  the  articles  devotes  considerable  space 
to  the  doctrines  and  influence  of  the  greatest  of  the  social  util- 
itarians, Jhering  and  the  leader  of  the  modern  Xeo-Kantians, 
Stammler,  to  whose  notable  work  we  shall  refer  below.  Professor 
Pound's  forthcoming  book  Sociological  jurisprudence,  of  which 
these  articles  are  the  substance,  will  unquestionably  command 
widespread  attention. 

The  different  schools  of  jurisprudence,  with  emphasis  on  the 
sociological,  were  described  by  Professor  Pound  in  his  paper  "A 
new  school  of  jurists."*^  Gareis's  Science  of  law,*^  presents 
a  succinct  outline  of  the  various  schools.  The  twelfth  essay  in 
Bryce's  Studies  in  history  and  jurisprudence,^^  while  not  confined 
to  Germany,  discusses  the  principal  methods  of  legal  science, 
their  application  to  the  philosophy  of  law,  and  their  theoretical 
and  practical  utility.  The  concluding  pages  of  ^lunroe  Smith's 
brilliant  essay  on  Jurisprudence^^  take  up  the  principal  schools 
of  juristic  thought,  their  theories,  and  their  methods. 

An  article  by  Professor  Pound^-  presents  the  attitude  of  the 
three  principal  schools,  the  analytic,  the  historical,  and  the  modern 
sociological-philosophical  school  toward  a  certain  phase  of  the 
contemporary  movement  for  the  reform  of  legal  procedure  in 
Germany — the  function  of  the  judge  in  the  application  of  law 
{Rechtsanwendung) .  Dr.  ^l.  Rumpf,  in  a  small  work  entitled 
Gesets  nnd  Richter,^"  has  made  an  excellent  contribution  to  this 
much  debated  question  of  the  proper  function  of  the  judge  in  the 
application  of  law,  and  the  relation  between  legislation  and 
judicial  decision.  The  work  has  recently  been  translated  into 
French.  A  book  on  the  same  subject  by  Briitt'*  has  attracted 
some  attention. 


"Appearing  in  24  Harv.  L.  Rev.  591-619  and  25  Harv.  L.  Rev.  140-168. 

"Published  in  the  University  Studies  of  the  University  of  Nebraska, 
Vol.  4,  (July  1904)  249-266. 

"Introduction,  p.  12. 

"Vol.  2,  pp.   172-208   (Oxford.   1901). 

"New  York,  Columbia  University  Press.  1908. 

"Published  in  Vol.  I  of  the  Annual  Bulletin  of  the  Comparative  Law- 
Bureau. 

"(Berlin.  Liebmann,  1906). 

**L.  Briitt,  Die  Kunst  der  Rechtsanwendung.  (Berlin.  J.  Guttentag. 
1907). 
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In  an  article  entitled  "German  historical  school  of  jurispru- 
dence," published  in  the  American  Jurist,'''  there  appears  a  trans- 
lation of  the  seventeenth  chapter  of  Lerminier's  great  work  Intro- 
duction generale  a  I'histoire  du  droit.^^  The  article  contains  a 
learned  discussion  of  the  conflicting  theories  of  Savigny  and  Thib- 
aut,  as  portrayed  in  their  works.  In  a  similar  article  comparative 
of  these  two  schools  under  the  title  "Schools  of  German  jurists,"" 
the  two  great  schools  of  Roman  lawyers  and  their  principal  dis- 
ciples are  discussed,  followed  by  a  comparison  of  the  respective 
schools  of  Savigny  and  Thibaut.  A.  H.  Lefroy  in  an  article  en- 
titled "Jurisprudence,"^^  distinguishes  the  English  from  the  German 
historical  school  of  jurisprudence,  explaining  that  the  former  is 
scientific  in  origin  and  deals  with  the  growth  of  juridical  ideas 
within  the  legal  system,  whereas  the  latter  is  political  in  origin  and 
deals  with  the  developments  of  legal  systems  as  a  whole.  His  opin- 
ions are  based  on  Pollock,  Vinogradoff  and  Maine.  In  an  article  by 
Professor  Ernst  Freund,"®  under  the  title  "Historical  jurisprudence 
in  Germany"  there  is  a  critical  discussion  of  the  spirit  and  work 
of  the  historical  school  of  jurists  in  their  struggle  with  the  philo- 
sophical and  the  practical  dogmatic  schools.  Professor  Rudolph 
Leonhard,  Kaiser  Wilhelm  exchange  professor  at  Columbia  Uni- 
versity 1907-8,  in  an  introductory  address  on  the  "Methods  followed 
in  Germany  by  the  historical  school  of  law"*"  examines  with  friend- 
ly criticism  the  methods  of  the  historical  school  and  lays  emphasis 
on  its  achievements." 

The  social  conditions  at  the  end  of  the  nineteenth  century  and 
the  demands  of  society  for  the  effective  administration  of  justice  in 
the  existing  complex  industrial  organization  helped  to  create  a  new 
group  of  jurists,  the  social  utilitarians,  who  gave  a  new  direction  to 
the  philosophy  of  law,  turning  from  its  nature  to  its  purpose.  Ru- 
dolph Jhering  (1818-1892),  the  great  Romanist,  is  the  leader  of  this 
group,  of  which  Berolzheimer  and  Sternberg  are  prominent  repre- 

^"Vol.  14,  pp.  43-62. 

'"(2nd  ed.  Paris,  1835). 

"6  Monthly  Law  Magazine  77-98. 

""Law  Quarterly  Review,   (1911)  pp.  180-186. 

"S  Political  Science  Quarterly  468-486. 

•°7  Columbia  Law  Review  573-581. 

"A  useful  bibliography  of  the  philosophy  of  law,  divided  by  schools  and 
periods,  is  printed  as  Appendix  E  (pp.  408-424)  of  W.  G.  Miller's  Lectures 
on  the  Philosophy  of  Law.  (London,  Griffin,  1884)  Professor  Salmond's 
well-known  work  on  Jurisprudence  (London,  Stevens  &  Haynes,  1907,  2nd 
ed.)  contains  in  Appendix  V  a  carefully  selected  bibliography. 
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sentatives.  Jhering's  views  have  exercised  a  permanent  influence 
on  the  whole  trend  of  modern  juristic  thought  and  conceptions  of 
law,  and  jurists  generally  will  agree  with  Roscoe  Pound  that  his 
work  is  quite  as  epoch-making  as  that  of  Savigny.  Jhering,  analyti- 
cally inclined,  represents  a  violent  reaction  against  the  historical 
school.  Instead  of  considering  law  the  result  of  unconscious 
growth,  like  language,  Jhering  by  his  teleological  method  succeeded 
in  showing  that  it  is  fashioned  to  meet  human  ends  consciously. 
His  is  a  jurisprudence  in  which  legal  precepts  are  created  and 
tested  by  their  results  and  practical  application.  Jhering  was  the 
pioneer  in  doing  for  Germany  what  is  now  most  urgently  needed 
in  America :  he  substituted  a  jurisprudence  of  results  ( WirkUch- 
kcitsjtirisprtidenz)  for  a  jurisprudence  of  concepts  {B er griff sjuris- 
prndenc).  He  was  the  first  to  advance  what  is  now  the  generally 
accepted  theory  that  law  is  the  means  by  which  society  recognizes 
and  protects  individual  interests.  It  is  not  invoked  by  the  individual 
against  society,  but  is  created  by  society  to  secure  those  individual 
interests  which  it  recognizes.  This  social  theory  of  law,  and  its 
practical  effect  in  the  interpretation  of  modern  legislation  has  just 
begun  its  development.  A  discussion  of  the  relation  between  the 
utilitarian  school  and  those  it  has  superseded  may  be  found  in 
Korkunov's  General  theory  of  law.^^ 

Professor  Munroe  Smith  in  a  series  of  articles  appearing  in  the 
Political  Science  Quarterly,*'  under  the  title  "Four  German  jur- 
ists," Bruns,  Winscheid,  von  Jhering  and  Gneist,  undertakes  a 
critical  study  of  the  works  and  philosophy  of  these  scholars  and 
of  their  influence  on  the  development  of  law.**  Two  other  im- 
portant articles  in  English  on  the  teachings  of  Jhering  have  ap- 
peared in  periodicals.  Professor  William  Markby,  in  the  Law 
Magazine  and  Review,*^  under  the  title  "German  jurists  and  Roman 
law,"  discusses  Jhering's  legal  theories,  particularly  as  he  expounds 
them  in  his  Geist  des  romischen  Rechts.^^  In  the  same  article  he 
discussed  to  some  extent  Jhering's  forceful  little  work,  Der  kampf 
urns  Recht,^'  which  has  been  translated  into  almost  every  modern 
language  and  appears  in  a  rather  poor  English  translation,  from  the 

•^Pp.  104- 1 15- 

"^10  Political  Science  Quarterly  664-692  (1895);  n  id-  278-309  (1896); 
12  id.  21-62   (1897);  16  id.  641-679   (1901). 

"A  list  of  their  principal  publications  appears  in  10  Political  Science 
Quarterly  664-665. 

"4th  series,  Vol.  3,  pp.  389-412  (1878). 

"(Leipzig,  1873,  6th  ed.  1881  1907). 

'"(17th  ed.  Wien,  Manz,  1910). 
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fifth  German  edition,  by  John.  J.  Lalor.®*  This  last  mentioned  work 
is  also  discussed  in  an  article  by  Judge,  U.  M.  Rose,  published  in  the 
Southern  Law  Review,^''  under  the  title  "Controversies  of  modern 
continental  jurists."  The  article  contains  an  exposition  of  the  gen- 
eral legal  philosophy  and  doctrines  of  Jhering. 

Jhering's  leading  work,  with  which  his  juristic  thought  is  usually 
identified  is  his  Der  Zzveck  im  Recht  (Teleology  of  law).'''*  This 
work  is  shortly  to  be  translated  under  the  title  Law  as  a  means  to 
an  end  by  Isaac  Husik  of  the  University  of  Pennsylvania,  as  one 
of  the  Modern  Legal  Philosophy  Series,  under  the  general  editor- 
ship of  a  Committee  of  the  Association  of  American  Law  Schools. 
The  theories  presented  in  this  work  constitute  the  basis  for  the 
discussion  of  Jhering  in  Pound's  recent  article  and  occupy  a  promin- 
ent place  in  Mvmroe  Smith's  article  on  "Four  German  jurists."'^ 

Berolzheimer,  while  a  Neo-Hegelian,  may  be  identified  with  the 
juristic  conceptions  of  Jhering.  His  most  prominent  contributions 
to  literature  are  his  five  volumes  on  legal  and  social  philosophy.'^ 
Part  of  his  work.  Die  Kulturstufe  der  Rechts  und  Wirtschafts- 
philosophie,  is  to  be  translated  by  Mrs.  Joseph  Jastrow  as  volume 
II  of  the  Modern  Legal  Philosophy  Series.  This  is  to  ofifer  a  com- 
prehensive survey  of  the  works  of  all  the  philosophers,  from  the 
beginning  to  the  present  time,  in  their  treatment  of  legal  theory. 
Berolzheimer's  Rechtsphilosophische  Studien^^  assured  him  a  prom- 
inent place  among  present  day  scholars. 

Jhering  has  exercised  a  strong  influence  on  writers  on  the 
general  theory  of  law,  particularly  as  to  the  essential  element  of 
enforcement.  Theodor  Sternberg's  Allgemeine  Rechtslehre'^*  is 
among  the  more  important  of  the  recent  works  on  jurisprudence. 
Although  a  Russian  work,  we  can  not  overlook  Korkunov's  General 
theory  of  latv,'^  which  has  been  made  available  to  Anglo-American 

•*(  Chicago,  Callaghan  &  Co.,  1879)- 

"N.  S.  Vol.  2,  pp.  551-575  (1876). 

^"Rudolf  Jhering  (rst  ed.  1877-83.  4th  ed.  Leipsig,  Breitkopf  and  Hartel, 
1904-05). 

''^Supra.  Chap.  XI  (pp.  262-310)  of  Lightwoods's  Nature  of  positive 
law  (London,  Macmillan,  1883)  is  entitled  "Modern  German  schools  of 
jurisprudence."  It  consists  largely  of  a  portrayal  of  Jhering's  conceptions 
of  law  as  opposed  to  those  of  Puchta  and  Savigny. 

"Fritz  Berolzheimer,  System  der  Rechts  u.  Wirtschaftsphilosophie. 
(Miinchen,  C.  H.  Beck,  1904-07). 

"(Miinchen,  C.  H.  Beck,   1904-07). 

"(Leipzig,  Goschen,  1904). 

"N.  M.  Korkunov.  General  Theory  of  Law,  English  translation  by  W. 
G.   Hastings.      (Boston   Book   Co.,   Boston,    1909). 
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lawyers  by  the  excellent  translation  of  Professor  Hastings.  In  its 
thorough  grasp  of  legal  concepts  and  its  critical  acumen,  it  is  of 
primary  importance  in  the  study  of  German  juristic  thought.  The 
work  has  been  incorporated  in  the  Modem  Legfal  Philosophy 
Series  as  volume  IV."® 

The  practical  need  for  a  new  philosophical  jurisprudence 
brought  to  the  front  a  jurist  whose  work  has  placed  him  in  the  very 
front  rank  of  modern  scholars.  This  is  Professor  Rudolf  Stammler 
of  Halle,  a  Neo-Kantian.  He  represents  a  reaction  against  the 
historical  school  in  his  return  to  the  philosophical  method.  His 
theory  of  the  social  in  place  of  the  old  individualistic  ideal  as  a 
criterion  of  justice  is  in  reality  a  legal  theory  of  social  justice 
which  meets  the  social  problems  of  the  century  and  interprets  the 
social  will.  To  quote  Professor  Pound,  the  whole  science  of  juris- 
prudence has  received  a  new  standpoint.  Kantorovicz,  cited  by 
Pound,  states  that  it  is  Stammler's  endeavor  to  find  a  method  of 
"determining  and  directing  the  application  of  legal  rules  so  that 
they  shall  have  the  quality  of  being  objectively  just."  He  reaches 
justice  "through  law"  instead  of  "according  to  law." 

All  three  of  Stammler's  leading  works  are  of  the  utmost  im- 
jjortance.  For  his  philosophy  of  law  his  Lehre  vom  dem  richtigen 
Rechte'''  is  the  most  prominent.  Under  the  title  The  theory  of 
justice  this  work  is  to  be  translated  into  English  in  the  Modem 
Legal  Philosophy  Series.  His  other  important  work  Wirtschaft 
und  Recht'^  is  likewise  an  attempt  to  reach  a  theory  of  law  and 
justice  which  shall  fit  current  social  problems.  Stammler's  latest 
work,  Th eerie  der  Rechtsmissenschaft,"^  includes  a  complete  system 
of  his  theory  of  jurisprudence.  He  deals  with  the  concept,  the 
validity,  the  categories,  the  method,  the  ideal,  the  technique,  the 
practice  and  finally  with  the  history  of  law.  The  book  appeared 
too  recently  to  receive  the  discriminating  evaluation  that  it  de- 
serves. 

The  Neo-Hegelians,  whose  most  prominent  disciple  is  their 
leader  Josef  Kohler,  have  preserved  and  developed  the  historical 
method.  They  have  sought  to  relate  this  method  to  the  philosophy 
of  law,  to  anthropology,  to  ethnology,  and  to  economics.    Kohler's 

'"Attention  may  be  called  to  a  recent  work  on  the  general  theory  of 
law  by  August  Sturm.  He  calls  it  the  "'psychological  basis  of  law."  Its 
value  is  still  uncertain.  (Die  psychologische  Grundlage  des  Rechts.  Ein 
beitrag  zur  allgemeinen  Rechtslehre,  Hannover,  Helwing.  1910). 

"(Berlin,  Guttentag.  1902-07). 

"(2nd  ed.  Leipzig,  Veit  &  Co.,  1906). 

"(Halle,  Waisenhaus.  1911). 
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most  important  contribution  to  the  philosophy  of  law  is  his  theory 
of  the  sociological  interpretation  and  application  of  law.  Contrary 
to  Savigny's  theory  that  law  is  an  unconscious  growth,  Kohler 
holds  that  law  is  a  product  of  the  culture  of  a  people  in  the  past, 
and  of  the  attempt  to  adjust  it  to  the  culture  of  the  present,  in 
which  a  conscious  effort  may  be  prominent.  Scholars  generally 
admit  that  Kohler  is  the  most  versatile  if  not  the  greatest  of 
living  jurists.  Kohler's  leading  work  in  this  branch  of  law  is  his 
Lehrhuch  der  Rechtsphilosophie.^^  Under  the  title  The  Phil- 
osophy of  law,  this  book  is  being  translated  into  English  by 
Adalbert  Albrecht,  as  one  of  the  Modern  Legal  Philosophy  Series. 
It  is  expected  to  appear  very  shortly.  "The  mission  and  objects 
of  philosophy  of  law"  is  the  title  of  an  article  by  Professor  Kohler 
which  appeared  in  the  Illinois  Law  Review.®^  It  is  a  translation 
by  Albert  Kocourek  of  Chicago  of  an  article  which  was  first 
published  in  the  Archiv  fur  Rechts-  und  Wirtschaftsphilosophie. 
It  is  a  concise  statement  of  Kohler's  philosophy.  The  translator's 
final  note  on  the  philosophy  of  law  in  America  is  trenchant. 

The  object  of  Rudolf  Bierling's  Juristische  Prinsipienlehre,^^ 
a  work  begun  almost  twenty  years  ago  and  just  completed,  is  to 
consider  abstractly  and  present  systematically  the  concepts  and 
principles  underlying  positive  law.  The  author  considers  law  as 
having  a  formal  nature,  and  thus  differs  essentially  both  from  the 
old  law-of-nature  school  and  from  the  modern  legal  philosophy. 
An  extensive  review  of  the  first  volume  by  the  late  Professor  E. 
Holder  of  Leipzig  is  to  be  found  in  the  Kritische  Vierteljahres- 
schrift  fiir  Gesetzgehung.^^  Besides  reviewing  volume  one,  he  dis- 
cusses the  basic  principles  of  the  whole  work  and  Bierling's  legal 
philosophy. 

A  recent  work  by  the  octogenarian,  Professor  Ernst  Immanuel 
Bekker,  entitled  Grundbegriffe  des  Rechts  und  Missgriffe  der 
Gesetzgehung^^  deserves  attention  among  works  on  this  subject. 
It  is  a  philosophic  study  of  the  basic  principles  of  law  from  the 
point  of  view  of  the  association  or  group  as  a  subject  of  legal 
rights.  A  second  volume  is  to  contain  a  further  discussion  of  the 
misconceptions  and  errors  of  legislation. 

'"(Berlin  &  Leipzig,  W.  Rothschild,  1900). 

"Vol.  5,  pp-  423-440  (igii). 

'''(Leipzig,  Mohr,  1894,  1898,  1905,  1911)- 

•'Third  series,  Vol.  i   (,37  of  whole)  pp.  1-52  (1895). 

'*(Berlin,  Rothschild,  1910). 
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A  periodical  edited  by  Professors  Kohler  and  Berolzheimer, 

dealing  largely  with  the  subject  of  legal  philosophy,  is  the  Archiv 
fur  Rechts-  und  IVirtscliaftsphilosophie,  which  also  discusses  ques- 
tions of  legislation.    It  is  now  in  its  fourth  year. 

Reference  has  been  made  on  several  occasions  to  the  transla- 
tions of  German  works  that  are  to  appear  in  the  Modern  Legal 
Philosophy  Series,  edited  by  a  committee  of  the  Association  of 
American  Law  Schools.*^  The  series  is  also  to  include  transla- 
tions of  other  prominent  works  on  the  philosophy  of  law  pre- 
senting the  juristic  thought  of  the  most  prominent  Continental 
legal  philosophers.  The  value  of  this  work  to  the  American  lawyer 
can  not  be  overestimated.  The  profession  will  recall  the  Essays 
in  Anglo-American  legal  history,  edited  under  the  auspices  of  this 
same  association.  They  are  adding  to  their  monumental  labors  by 
undertaking  the  publication  of  translations  of  the  most  important 
Continental  works  on  legal  history.  For  these  meritorious  enter- 
prises, American  legal  scholarship  owes  to  these  committees,  and 
especially  to  Professor  Wigmore,  one  of  their  most  active  and 
inspiring  members,  a  profound  and  lasting  debt  of  gratitude. 

This  general  survey  of  German  contributions  to  jurisprudence 

*^The  Modem  Legal  Philosophy  Series  is  to  consist  of  the  following 
volumes ;  volumes  I  and  IV  have  already  been  published,  and  others  will 
appear  shortly : 

I.  The  Science  of  Law,  by  Karl  Gareis,  Univ.  of  Mtinich.  Trans,  by 
A.  Kocourek  of  Northwestern  Univ. 

IL  The  World's  Legal  Philosophies,  by  F.  Berolzheimer  of  Berlin. 
Trans,  by  Mrs.  J.  Jastrow  of  Madison,  Wis. 

III.  Comparative  Legal  Philosophy,  in  its  Application  to  Legal  Insti- 
tutions, by  Luigi  Miraglia,  of  the  Univ.  of  Naples.  Trans,  by  J.  Lisle  of 
the  Philadelphia  bar. 

IV.  General  Theory  of  Law,  by  N.  M.  Korkunov  of  the  Univ.  of  St 
Petersburg.     Trans,  by  W.  G.  Hastings  of  the  Univ.  of  Nebraska. 

V.  The  Law  as  a  Means  to  an  End,  by  R.  von  Jhering  of  the  Univ. 
of  Berlin.    Trans,  by  I.  Husik  of  the  Univ.  of  Pennsylvania. 

VI.  The  Positive  Philosophy  of  Law,  by  I.  Vanni  of  the  Univ.  of 
Bologna.     Trans,  by  J.  Lisle  of  the  Philadelphia  bar. 

VII.  Modem  French  Legal  Philosophy,  by  A.  Fouillee.  J.  Charmont, 
L.  Duguit  and  R.  Demogue  of  the  Universities  of  Paris,  ^lontpellier,  Bor- 
deaux, and  Lille.     Trans,  by  J.  Simpson  of  the  New  York  bar. 

VIII.  The  Theory  of  Justice,  by  Rudolf  Stammler  of  the  Univ.  of 
Halle. 

IX.  Select  Essays  in  Modem  Legal  Philosophy,  by  various  authors. 

X.  The  Formal  Basis  of  Law,  by  G.  Del  Vecchio  of  the  Univ.  of 
Bologna.    Trans,  by  J.  Lisle  of  the  Philadelphia  bar. 

XI.  The  Scientific  Basis  of  Legal  Justice. 

XII.  The  Philosophy  of  Law,  by  J.  Kohler  of  the  Univ.  of  Berlin, 
Trans,  bv  A.  Albrecht  of  South  Easton,  Mass. 

XIII.' Philosophy  in  the  Development  of  Law,  by  F.  De  Tourtoulon 
on  the  Univ.  of  Lausanne. 

The  editorial  committee  consists  of  Professors  Wigmore,  Lorenzen, 
Pound,  Freund,  Huberich  and  Kocourek.     Boston  Book  Co.  publishers. 
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and  legal  philosophy,  if  it  has  had  no  other  practical  utility,  has  at 
least  served  to  show  the  important  results  which  sound  theories  of 
law  have  achieved  in  Germany.  It  is  hoped  that  the  truth  of 
Jhering's  thesis  that  law  is  not  wholly,  nor  even  mainly,  a  national 
product,  but  that  it  has  a  universal  character,  has  been  demon- 
strated. Finally,  the  new  direction  which  has  been  given  in  Ger- 
many to  jurisprudence  by  the  necessity  for  dealing  effectively  with 
the  social  and  economic  problems  of  that  country  should  demon- 
strate to  us,  who  are  confronted  with  similar  problems,  the  neces- 
sity of  abandoning  an  outworn  insular  conception  of  law.  These 
problems  require  a  jurisprudence  of  vitality  fashioned  to  meet 
social  ends  as  a  regulative  agency  in  the  adjustment  of  individual 
interests,  and  a  legal  philosophy  which  shall  draw  its  force  from 
Mr.  Justice  Holmes'  "secret  root"  of  the  law — the  conscious  recog- 
nition of  social  utility. 

Edwin  M.  Borchard. 
Washington,  D.  C. 


THE  COMMERCE  CLAUSE  AND  INTRASTATE 

RATES. 

"Commerce  among  the  states  cannot  stop  at  the  external  bound- 
ary line  of  each  state,  but  may  be  introduced  into  the  interior. 

"It  is  not  intended  to  say,  that  these  words  comprehend  that 
commerce,  which  is  completely  internal,  which  is  carried  on  be- 
tween man  and  man  in  a  state,  or  between  different  parts  of  the 
same  state,  and  which  does  not  extend  to  or  affect  other  states. 
Such  a  power  would  be  inconvenient,  and  is  certainly  unnecessary. 

"Comprehensive  as  the  word  'among'  is,  it  may  very  properly 
be  restricted  to  that  commerce  which  concerns  more  states  than 
one.  The  phrase  is  not  one  which  would  probably  have  been 
selected  to  indicate  the  completely  interior  traffic  of  a  state,  because 
it  is  not  an  apt  phrase  for  that  purpose ;  and  the  enumeration  of 
the  particular  classes  of  commerce  to  which  the  power  was  to  be 
extended,  would  not  have  been  made,  had  the  intention  been  to 
extend  the  power  to  every  description.  The  enumeration  presup- 
poses something  not  enumerated ;  and  that  something,  if  we  regard 
the  language  or  the  subject  of  the  sentence,  must  be  the  exclusively 
internal  commerce  of  a  state.  The  genius  and  character  of  the 
whole  government  seem  to  be,  that  its  action  is  to  be  applied  to  all 
the  external  concerns  of  the  nation,  and  to  those  internal  concerns 
which  affect  the  states  generally ;  but  not  to  those  which  are  com- 
pletely within  a  particular  state,  which  do  not  affect  other  states, 
and  with  which  it  is  not  necessary  to  interfere,  for  the  purpose  of 
executing  some  of  the  general  powers  of  the  government.  The 
completely  internal  commerce  of  a  state,  then,  may  be  considered 
as  reser\'ed  for  the  state  itself."^ 

In  1824  Chief  Justice  Marshall  in  that  illustrious  pioneer  de- 
cision. Gibbons  v.  Ogden,  thus  explained  the  nature  of  intrastate 
commerce.  In  April  of  the  past  year  Judge  Sanborn  of  the  United 
States  Circuit  Court  for  the  District  of  Minnesota  decided  that 
since  it  is  wholly  impossible  for  carriers,  situated  as  are  the  Great 
Northern,  Northern  Pacific  and  Minneapolis  &  St.  Paul  companies, 
to  maintain  materially  lower  rates  for  traffic  wholly  within  Minne- 
sota than  for  traffic  between  Minnesota  and  any  of  its  neighboring 
states  without  causing  a  reduction  of  their  interstate  rates  and  a 
serious  impairment  of  the  volume  of  their  interstate  business, 
therefore  legislative  acts  and  orders  of  the  State  Railroad  and 
Warehouse  Commission  requiring  such  lower  rates  are  unconstitu- 
tional and  void  as  a  substantial  burden  upon  interstate  com- 
merce.* 

'Gibbons  v.  Ogden  (1824)  9  Wheat,  r,  194. 

^Shepard  v.  Northern  Pac.  Ry.  Co.  et  al.,  and  other  cases  (1911)  184 
Fed.  765. 
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For  example,  there  are  various  twin  cities  such  as  Superior, 
Wisconsin,  and  Duluth,  Minnesota;  Grand  Forks,  North  Dakota, 
and  East  Grand  Forks,  Minnesota;  Fargo,  North  Dakota,  and 
Moorhead,  Minnesota ;  and  Wahpeton,  North  Dakota,  and  Breckin- 
ridge, Minnesota,  which  on  account  of  their  situations  had  always 
been  accorded  by  the  railroad  companies  serving  them  like  rates 
in  and  out.  The  State  Commission  reduced  the  class  rates  on 
general  merchandise  20%  to  25^.  Corresponding  reductions  were 
made  in  commodity  and  passenger  rates.  Simultaneously  with 
this  compulsory  reduction  of  intrastate  rates,  the  railroads,  in  order 
to  prevent  discrimination  against  localities  and  the  consequent  loss 
of  business,  reduced  to  a  parity  their  interstate  rates  to  the  corre- 
sponding twin  city  in  each  group  lying  outside  the  state. 

Previously,  in  January  of  the  same  year,  the  United  States  Cir- 
cuit Court  for  the  Eastern  District  of  Kentucky  refused  to  adopt 
such  a  doctrine  and  held  upon  a  substantially  similar  statement 
of  facts  that  the  burden  on  interstate  commerce  was  not  so  direct 
as  to  amount  to  a  forbidden  interference.^  To  state  more  specifi- 
cally the  situation  and  the  argument  made  in  this  case  against  the 
legislation  in  question,  it  was  contended  that  since  a  reduction  of 
local  rates  between  points  on  the  south  side  of  the  Ohio  River 
(such  as  Louisville,  Covington  and  Newport)  and  Bardstown 
would  necessitate  a  corresponding  reduction  of  the  interstate  rates 
from  Jeffersonville  and  Cincinnati  (which  had  always  taken  the 
same  rates  as  Louisville,  Covington  and  Newport)  to  Bardstown, 
not  to  speak  of  the  rates  from  points  north  of  Cincinnati  and  Jeffer- 
sonville, an  order  of  the  Kentucky  Railroad  Commission  compel- 
ling such  reduction  was  consequently  void  as  a  direct  interference 
with  interstate  commerce.  Judge  Sanborn  did  not  refer  to  this 
case. 

Again  in  May,  191 1,  Judge  Trieber  in  the  Circuit  Court  for  the 
Eastern  District  of  Arkansas,  rendered  a  decision  in  what  are 
known  as  the  Arkansas  Rate  Cases*  in  which  he  followed  the  Ken- 
tucky decision,  and  in  effect  repudiated  the  doctrine  of  Judge  San- 
born, although  remarking  that  the  facts  before  him  were  quite 
different,  "and  for  this  reason  the  court  is  of  the  opinion  that  the 
conclusions  reached  in  the  Shepard  case  are  not  applicable  to  these 
cases.'"^ 

•Louisville  &  Nashville  R.  R.  Co.  v.  Siler,  et  al.  (1911)  186  Fed.  176. 
*In  re  Arkansas  Rate  Cases  (1911)   187  Fed.  290. 
'Ibid.  303. 
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The  Minnesota,  Kentucky  and  Arkansas  cases  are  now  before 
the  Supreme  Court,  together  with  numerous  other  rate  cases,  pre- 
viously adjudicated  in  the  federal  and  state  courts,  involving  sub- 
stantially similar  facts." 

'These  other  cases  are:  Chesapeake  &  Ohio  Ry.  Co.  v.  Conley  et  al.. 
Coal  and  Coke  Ry.  Co.  v.  Conley  et  al.  (1910)  67  W.  Va.  129;  St.  Louis 
&  St.  F.  R.  Co.  V.  Hadley  et  al.,  and  17  other  cases  (1909)  168  Fed.  317; 
161  Fed.  419;  155  Fed.  220;  Oregon  Railroad  &  Navigation  Co.  v.  Camp- 
bell, et  al.  (1909)  173  Fed.  957;  and  Southern  Pacific  Co.  v.  Campbell,  et  al. 
(1911)  189  Fed.  182;  see  also,  Woodside  v.  Tonopah  and  G.  R.  R.  Co. 
et  al.  (1911)  184  Fed.  358;  Washington  Southern  Ry.  Co.  v.  Comw.  (Va.) 
71  S.  E.  539. 

In  the  Missouri  case  above  cited,  168  Fed.  317,  344,  the  court  said : 
"Because  railway  systems  reach  into  many  states,  and  are  units,  crossing 
state  lines  arbitrarily  fixed,  a  hopeless  condition  is  not  thereby  brought 
about.  It  is  not  true,  as  some  say,  that  each  state  can  lower  the  rates  to 
confiscation,  as  all  know  who  have  read  the  decisions  to  any  purpose.  I 
believe,  as  firmly  as  does  any  one  in  the  power  and  the  rights  of  our 
general  government,  and,  when  the  clashings  come  as  to  the  power  of 
the  state  and  the  general  government,  let  the  doubts  be  solved  in  favor 
of  the  government.  But  as  to  some  matters  there  are  no  doubts,  and  two 
of  those  are  that  the  Constitution  is  the  supreme  law  of  the  land,  and 
that  as  to  all  local  matters  the  states  are  in  control.  AH  should  insist 
upon  both." 

In  one  of  the  Oregon  cases  referred  to,  namely,  173  Fed.  957.  983-5.  the 
court  said :  "The  Baker  City  situation  is  relied  upon  as  a  demonstration 
that  the  local  or  state  rates,  if  approved,  will  unsettle  interstate  regulation, 
or  rather  will  disturb  the  situation  as  it  now  stands.  That  city  is  engaged 
in  a  jobbing  business,  and  is  importing  merchandise  from  points  east  of 
the  Missouri  river  and  in  California,  which  it  sells  to  customers  within  a 
certain  radius  of  territory  in  job  lots.  Under  tariff  U.  P.  I.  C.  C.  No. 
1,578  and  No.  L — 525.  the  Baker  City  jobbers  pay  a  freight  rate  from  point 
of  origin  in  the  East  or  in  California  generally  equal  to  the  car  load 
rate  to  Portland  plus  car  load  rate  from  Portland  to  Baker  City,  and  are 
required  to  pay  the  less  than  car  load  rate  from  Baker  City  to  points  of 
distribution.  Now,  the  Portland  jobber  is  required  to  pay  the  car  load 
rate  from  point  of  origin  in  the  East  and  in  California  to  Portland  and 
the  less  than  car  load  rate  from  Portland  to  point  of  distribution.  So  it 
is,  says  the  complainant,  that  the  profit  of  the  Baker  City  jobber  and  his 
ability  to  sell  merchandise  depend  upon  the  differences  between  the  car 
load  rate  out  of  Portland  and  the  less  than  car  load  rate  from  Portland 
to  the  point  of  distribution.  It  is  further  claimed  that  the  rates  estab- 
lished by  the  Commission's  order  in  comparison  with  those  fixed  by 
L — 525  greatly  decrease  the  difference  between  the  car  load  rates  and  the 
less  than  car  load  rates  to  Portland,  'so  that  interstate  traffic  originating 
in  the  East  and  in  California,  and  so  in  the  past  distributed  from  Portland 
and  from  Baker  City,  respectively,  can  only  be  distributed  advantageously 
and  with  profit  from  Portland  to  all  points  in  eastern  Oregon,'  and, 
therefore,  that  the  commission's  order  attempts  to  regulate  the  movement 
of,  as  well  as  the  rate  charged  upon,  interstate  commerce. 

"This  is  only  an  illustration  of  how  rate  making  may  destroy  and 
build  up  jobbing  centers,  considering  the  facts  stated  to  be  true,  and  the 
deduction  legitimate.  But  transportation  companies  do  not  have,  nor  can 
they  longer  claim,  a  monopoly  upon  rate  making.  Suppose,  however, 
Portland  was  able  to  supply  from  home  production  all  the  different  kinds 
of  merchandise  that  the  Baker  City  jobber  wanted  in  his  trade.  A  rea- 
sonable freight  rate  made  by  the  state  for  the  transportation  of  the  mer- 
chandise to  Baker  City  and  interior  points  would  be  perfectly  legitimate. 
If  that  rate  enabled  Portland,  through  its  home-produced  merchandise, 
to  displace  the  business  of  the  jobber  in  Baker  City,  dealing  in  like  mer- 
chandise  from  other  states,  how   could   it  be   said  that  the   state   freight 
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Is  the  interpretation  given  to  the  commerce  clause  of  the 
Federal  Constitution  by  Chief  Justice  Marshall  in  1824  no  longer 
adequate  in  the  light  of  modern  conditions?  Is  the  far-reaching 
doctrine  as  laid  down  by  Judge  Sanborn  in  the  Minnesota  Rate 
Cases  sound?  Is  it  likely  to  be  followed  by  the  Supreme  Court 
or  is  the  decision  in  the  Kentucky  case,  which  in  effect  repudiates 

tariff  was  unconstitutional,  and  therefore  unlawful?  The  state  rate  does 
not  apply  to  interstate  commerce;  nor  was  it  designed  so  to  apply.  But 
if  the  Portland  merchant  imports  his  goods,  and  then  jobs  them  from 
Portland,  the  result  will  be  the  same  as  if  he  were  dealing  in  home 
products,  because  the  importations  will  have  become  domesticated.  If  that 
method  of  dealing  constitutes  or  induces  a  change  in  the  movement  of 
interstate  commerce,  it  is  the  thing  that  the  merchant  will  or  will  not  do 
as  his  profits  in  business  may  impel  him.  The  movement  of  his  merchan- 
dise when  it  goes  out  of  Portland  to  the  interior  of  the  state  is  intrastate. 
I  am  not  speaking  now  of  goods  imported  to  Portland  in  original  pack- 
ages, and  then  shipped  out  to  points  in  the  interior  of  the  state  in  like 
packages  as  shipped  to  Portland,  because  I  am  not  now  called  upon  to 
determine  whether  such  character  of  movement  would  constitute  interstate 
traffic.  It  will  be  time  enough  to  decide  such  a  case  when  it  arises.  I  have 
reference  to  such  merchandise  as  may  be  first  imported  to  Portland,  and 
then,  going  into  a  wholesale  dealer's  common  stock,  is  wholesaled  or 
jobbed  out  to  customers  in  the  interior  of  the  state — such  a  movement  of 
merchandise  from  Portland  to  the  interior  of  the  state  as  would  constitute 
intrastate  shipment  pure  and  simple.  If  this  kind  of  traffic,  with  the 
freight  rate  imposed  upon  it  by  the  state,  is  of  such  proportions  and  such 
percentage  as  to  affect  trade  in  interstate  merchandise,  and  therefore  ren- 
der it  advantageous  to  interstate  lines  to  change  their  rates,  so  as  to  con- 
trol the  trade  in  certain  channels,  that  is  not  a  trenching  upon  the  exclu- 
sive authority  of  Congress  to  regulate  interstate  commerce.  The  inter- 
ference is  but  incidental,  and  flows  from  a  perfectly  legitimate  regulation 
of  freight  rates  by  the  state,  and  an  altogether  natural  movement  of 
trade;  and  the  condition  is  absolutely  beyond  the  control  of  Congress. 

He  3|C  ^  3tE  ]|e  3{C  3(' 

"*  *  *  Let  it  be  supposed  that  the  state  was  the  precursor  in  making 
rates  for  the  transportation  of  purely  intrastate  commerce,  there  could,  then, 
at  that  juncture,  be  no  conflict.  Could  it  be  contended  that  the  state  rate 
was  invalid,  because  connecting  railroads  might  desire  to  establish  a  trans- 
continental rate  in  combination  with  a  local  rate,  also  of  their  own  making, 
which  would  conflict  with  the  state  rate?  If  so,  the  fixing  of  a  state  rate 
would  be  a  precarious  and  evanescent  thing,  to  be  dissipated  at  the  caprice 
of  the  transportation  companies,  and  the  general  government  would  usurp, 
in  practical  effect,  the  functions  of  the  state  government  in  the  regulation 
of  intrastate  commerce.  Such  was  not  the  purpose  of  the  framers  of  the 
Federal  Constitution.  Nor  was  it  the  purpose  of  Congress  itself  in  the 
adoption  of  the  interstate  commerce  act,  wherein  was  recognized,  as  had 
been  noted  before,  the  right  of  the  state  to  regulate  commerce  wholly 
within  its  borders.  The  bill,  therefore,  in  my  opinion,  states  nothing  that 
renders  either  the  state  railroad  commission  act  or  the  order  of  the 
commission  in  conflict  with  the  commerce  clause  of  the  Federal  Consti- 
tution. This  conclusion  is  borne  out  by  the  decisions  of  the  Supreme 
Court" 

In  the  Woodside  case  above  referred  to,  184  Fed.  358,  360,  Circuit 
Judge  Morrow  said:  ''*  ^  *  *  a  rate  fixed  by  a  state  railroad  commission 
for  intrastate  traffic,  if  just  and  reasonable  in  and  of  itself,  cannot  be  held 
to  be  unlawful  and  discriminatory  because  it  may  conflict  with  some  rate 
fixed  by  a  railroad  company  for  interstate  traffic.  Upon  adjustment  the 
latter  rate  must  yield." 
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the  doctrine  of  Judge  Sanborn  and  holds  strictly  to  the  original 
interpretation  of  Chief  Justice  Marshall,  the  one  which  alone  can 
stand  the  test  of  constitutional  interpretation  by  our  highest  court? 
The  purpose  of  this  article  is  to  attempt  to  answer  these  questions 
in  so  far  as  is  possible  from  an  analysis  of  the  principal  decisions 
by  the  Supreme  Court  bearing  upon  them.  The  numerous  other 
questions  involved  in  these  cases,  notably  the  questions  of  due 
process  of  law  and  the  equal  protection  of  the  laws  guaranteed  by 
the  Fourteenth  Amendment,  form  no  part  of  this  discussion, 
although  the  Supreme  Court  may  conceivably,  ah  inconvenienti, 
rest  its  decision,  in  some  of  the  cases,  at  least,  upon  these  grounds. 

The  importance  of  arriving  at  a  definite  conclusion  as  to  these 
questions  cannot  be  overestimated.  To-day  the  economic  reasons 
for  giving  to  the  federal  government  complete  power  over  our 
great  transportation  systems  are  strikingly  potent,  perhaps  to  an 
even  greater  extent  than  four  years  ago,  when  a  condition  of  affairs 
bordering  upon  a  most  serious  conflict  between  state  and  federal 
authority  was  terminated  by  the  Supreme  Court's  decision  in  Ex 
Parte  Young,''  of  which  the  present  Minnesota  cases  are  a  direct 
continuation.  This  decision,  declaring  unconstitutional  the  penal 
and  criminal  provisions  of  the  Minnesota  statutes,  left  unsettled 
the  rate  provisions  of  those  statutes,  so  far  as  the  question  of  in- 
terference with  interstate  commerce  was  concerned,  but  Justice 
Peckham  took  occasion  to  remark  that  "the  question  is  not,  at 
any  rate,  frivolous.'"* 

As  one  writer  has  said: 

"  *  *  *  The  country  is  familiar  with  the  difficulties  in  ad- 
justing the  action  of  Federal  and  State  commerce  commissions. 
They  involve  the  problem  of  harmonizing  the  major  Federal  in- 
terest and  the  very  minor  State  interest  in  the  traffic  of  the  great 
lines  of  railroad.  As  the  States  cannot  participate  in  the  legal  con- 
trol of  the  interstate  business  of  these  lines,  the  situation  seems 
to  present  a  phase  analogous  to  that  suggested  by  Madison's 
proposition  in  the  Constitutional  Convention — 'that  the  general 
government  be  invested  with  powers  of  incorporation  where  States 
are  incompetent.'  Practical  changes  in  commerce  have  led  di- 
rectly to  this  modification  of  the  related  governmental  powers. 
At  the  time  of  the  adoption  of  the  Constitution,  the  'commerce 
among  the  several  States'  merely  touched  the  circumference  of 
the  States — by  the  landing  of  vessels  at  coastwise  or  riparian 
points.  The  penetration  and  commingling  of  external  and  in- 
ternal commerce  is  a  product  of  the  railroad.  These  new  physical 
conditions  have  produced  the  anomaly  of  a  double  action  of  legal 

'(1908)  209  U.  S.  123. 
*Ibid.  145- 
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powers  upon  business  which  is  essentially  a  unit.  Our  transporta- 
tion system  is  very  much  in  the  position  which  our  political  sys- 
tem would  have  occupied  had  Calhoun's  proposition  prevailed, 
for  a  constitutional  amendment  dividing  the  executive  power  of  the 
nation,  providing  for  two  Presidents.  Some  measure  is  needed  to 
relieve  the  business  of  transportation  from  the  confusing  and 
injurious  dominance  of  two  or  more  economic  executives."® 

But  this  purports  to  be  purely  a  legal,  not  an  economic  treatise. 
It  is  easy  enough  to  say  that  the  Interstate  Commerce  Act  should 
be  amended  so  as  to  include  intrastate  as  well  as  interstate  com- 
merce. The  question  sought  to  be  answered  here  is  not,  should 
the  Interstate  Commerce  Act  be  so  amended,  but  rather,  may  it  be 
so  amended,  without  first  amending  the  Constitution?  Admitting 
that  it  would  be  better  to  have  unity  in  rate  regulation,  the  ex- 
pediency of  such  unity  does  not  determine  its  constitutionality. 
Tlie  legal  question  still  remains, — the  question  of  the  existence 
or  non-existence  of  the  power.  We  know  that  such  power  is  not 
expressed  in  the  words  of  the  commerce  clause.  Is  it  to  be  implied 
from  these  words?  What  to-day,  is  the  correct  interpretation  of 
the  phrase,  "affect  other  states,"  or  "affect  the  states  generally," 
as  used  in  Gibbons  v.  Ogden?  Has  the  Supreme  Court  ever 
announced  that  the  commerce  clause  comprehends  intrastate  com- 
merce? It  may  be  objected  that  this  question  is  too  broadly  stated, 
that  it  unreasonably  extends  the  doctrine  of  the  Minnesota  cases. 
It  is  submitted  that  this  is  not  true,  because  the  inevitable  result 
of  Judge  Sanborn's  reasoning  would  be  to  strip  the  States  of  all 
regulating  power  over  intrastate  rates. 

At  this  very  point,  before  entering  upon  an  analysis  of  rate 
cases,  we  are  naturally  led,  at  least  those  of  us  who  believe  in  the 
advisabiHty  of  a  continuing  increase  in  federal  authority,  to  cite 
cases  where  the  police  power  of  the  States  is  brought  into  con- 
flict with  the  complete  expression  of  federal  authority  under  the 
various  clauses  of  the  Constitution,  and  more  particularly  under 
the  Commerce  Clause,  expression  which  is  necessarily  implied 
by  the  very  words  of  the  Constitution,  not  usurped,  and  without 
which  adequate  federal  regulation  would  in  many  instances  be 
rendered  impossible.  The  very  latest  decision  by  the  Supreme 
Court  on  this  subject,  Southern  Railway  v.  United  States,^'^  holds 

'"Considerations  for  a  i6th  Amendment."  Edw.  L.  Andrews  (1907) 
60  Albany  L.  Jour.  363,  364. 

"(1912)  32  S.  C.  Rep.  2.  See  also  Mondou  v.  N.  Y.,  N.  H.  &  H. 
R.  R.  Co.  and  three  other  cases,  (1912)  32  S.  C.  Rep.  169,  (upholding  the 
constitutionality  of  the  Federal  Employers'  Liability  Act  of  1908)  in  which 
all  of  the  more  important  decisions  are  collected. 
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that  Congress  can  require  and  regulate  the  use  of  safety  appliances 
on  all  equipment  used  on  any  railroad  engaged  in  interstate  com- 
merce, even  though  the  equipment  may  be  used  solely  for  in- 
trastate traffic.  The  court  so  decided  because,  as  it  said,  there  is 
such  a  close  and  direct  relation  or  connection  between  the  two 
classes  of  traffic  when  moving  over  the  same  railroad  as  to  make 
it  certain  that  the  safety  of  the  interstate  traffic,  and  of  those  who 
are  employed  in  its  movement,  wall  be  promoted  in  a  real  and  sub- 
stantial sense  by  applying  the  requirements  of  the  safety  appliance 
acts  to  vehicles  used  in  moving  the  traffic  which  is  intrastate,  as 
well  as  to  those  used  in  moving  that  which  is  interstate." 

This  decision  is  eminently  sound,  and  it  is  difficult  to  see  how 
the  court  could  have  decided  otherwise.  Uniformity  of  regulation 
is  absolutely  essential  in  such  matters,  just  as  it  is  absolutely  essen- 
tial to  have  uniformity  in  the  regulation  of  hours  of  service  of  in- 
terstate railroad  employees  if  interstate  commerce  is  to  be  both 
safe  and  efficient.  In  entrusting  Congress  with  the  power  over 
interstate  commerce  the  Constitution,  ipso  facto,  imposed  upon 
Congress  the  duty  of  insuring  to  that  commerce  safety  and 
efficiency.  Nothing  could  be  more  self-evident  when  the  necessary 
compass  of  the  commerce  clause  is  fully  understood.  The  need 
for  uniformity,  due  to  the  interdependence  of  the  very  objects  of 
the  legislation  in  question,  is  the  primary  basis  for  this  and  every 
similar  decision  extending  federal  control.  The  fundamental  prin- 
cipal— the  principal  of  resulting  powers — in  all  such  cases  is  the 
same.  They  are  many  in  number,  and  the  scope  of  this  article 
does  not  permit  of  their  review,  were  such  a  review  necessary. 
This  class  of  cases  is  referred  to  for  the  purpose  of  determining, 
if  possible,  a  basis  for  analog)'  from  which  to  draw  a  conclusion 
in  regard  to  the  regulatory  power  over  rates.  Does  such  a  basis 
exist?  It  is  submitted  that  it  does  not,  unless  we  can  find  a 
similar  necessity  for  unity  in  all  rate  legislation,  both  intrastate 
and  interstate.  The  interdependence  spoken  of  in  the  class  of 
cases  just  referred  to  is  a  physical  interdependence.  Obviously, 
such  does  not  exist  between  different  classes  of  rates.  Interstate 
and  intrastate  rates  may  be  interdependent  for  economic  or  geo- 
graphical reasons,  but  this  is  not  physical  interdependence.    A  rate 

"This  decision  would  seem  to  preclude  further  discussion  of  nar- 
rower points  raised  in  other  cases,  notablv  U.  S.  v.  Colorado  &  N.  W. 
R.  Co.  (1907)  157  Fed.  321;  L.  &  N.  R.  R.  Co.  v.  U.  S.  (1911)  186  Fed. 
280;  Erie  R.  R.  Co.  v.  Russell  (1910)  183  Fed.  722;  U.  S.  v.  St.  L.  S.  W. 
Ry.  Co.  of  Texas  (1910)   184  Fed.  28. 
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is  a  charge  for,  not  an  instrument  of  transportation.  Of  course 
it  is  not  to  be  argued  that  the  existence  or  non-existence  of  this 
physical  interdependence  is,  per  se,  the  one  and  only  criterion  by 
which  we  determine  whether  or  not  the  necessity  for  uniformity 
is  real  and  potential.  Obviously  we  need  not  find  that  the  co-ex- 
istence of  federal  and  state  authority  over  commerce  is  likely  to 
be  hazardous  to  life  or  limb  before  it  is  possible  to  argue  success- 
fully for  the  abolition  of  state  authority.  If  this  were  necessary, 
a  State  might,  for  example,  tax  with  impunity  interstate  commerce, 
or  refuse  entrance  to  foreign  corporations  doing  an  interstate  busi- 
ness. But  this  much  we  must  find,  namely,  that  the  exercise  of 
state  authority, — whether  it  be  regulatory  of  rates,  hours  of 
labor,  employers'  liability,  the  equipment  and  inspection  of  rolling 
stock,  or  what  not — necessarily  impinges  upon  and  burdens  in  a 
relatively  immediate  way,  the  full  exercise  of  federal  authority. 
We  do  so  find  in  the  case  of  safety  appliances  because  of  the  direct 
connection  between  the  equipment  used  in  the  two  classes  of  traffic.^^ 
The  situation  is,  of  course,  different  as  to  employers'  liability.^^ 
In  the  case  of  human  equipment,  that  is  train  crews.  Congress 
has  left  the  regulation  to  the  States,^*  although  it  need  not  have 
done  so.  As  to  hours  of  labor  a  federal  act  has  been  applied, 
which  covers  railroads  and  employees  engaged  in  intrastate  busi- 
ness.^^    What  then  of  rates?    Let  us  consider  various  decisions. 

In  Munn  v.  lUinois,^^ — one  of  the  so-called  "Granger  Cases," 
— an  epoch  making  decision  in  the  development  of  our  con- 
stitutional law,  the  Supreme  Court  upheld  certain  provisions  of 
the  Constitution  and  laws  of  Illinois  regulating  rates  and  practices 
in  connection  with  grain  elevators  and  warehouses,  thus  extending 
the  doctrine  of  "public  interest."  In  a  learned  opinion,  replete 
with  quotations  from  the  sages  of  the  common  law  in  England, 
Chief  Justice  Waite  said : 

"Congress  passed  a  boiler  inspection  act  last  year  (36  Stat,  at  large. 
913).  Although  its  title  is  perhaps  broad  enough  to  include  locomotives 
engaged  exclusively  in  intrastate  commerce,  the  language  in  the  body  of 
the  act  is  narrowed  to  apply  only  to  locomotives  used  in  moving  interstate 
and  foreign  traffic. 

"Employers'  Liability  Cases  (1908)  207  U.  S.  463.  See*  also,  Mondou  v. 
N.  Y.,  N.  H.  &  Hartford  R.  R.  Co.   (1912)  32  S.  C.  Rep.  169. 

"Chic,  R.  I.  &  Pac.  Ry.  Co.  v.  Arkansas  (1911)  219  U.  S.  453;  P.  C.  C. 
&  St.  L.  Ry.  Co.  V.  Indiana,  decided  by  the  Supreme  Court,  December  18, 
1912.     A  federal  full  train  crew  law  has  been  agitated  in  Congress. 

"'B.  &  O.  R.  R.  Co.  V.  Interstate  Commerce  Commission  (1911)  221 
U.  S.  612.  See  also  Northern  Pac.  R.  Co.  v.  State  of  Washington,  decided 
January  9,  1912,  showing  the  absolute  exclusiveness  of  the  federal  regula- 
tion. 

"(1876)  94  U.  S.  113. 
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"When  the  people  of  the  United  Colonies  separated  from  Great 
Britain,  they  changed  the  form,  but  not  the  substance,  of  their 
government.  They  retained  for  the  purposes  of  government  all 
the  powers  of  the  British  Parliament,  and  through  their  State  con- 
stitutions, or  other  forms  of  social  compact,  undertook  to  give 
practical  effect  to  such  as  they  deemed  necessary  for  the  common 
good  and  the  security  of  life  and  property.  All  the  powers  which 
they  retained  they  committed  to  their  respective  States,  unless  in 
express  terms  or  by  implication  reserved  to  themselves.  Subse- 
quently, when  it  was  found  necessary  to  establish  a  national  govern- 
ment for  national  purposes,  a  part  of  the  powers  of  the  States  and 
of  the  people  of  the  States  was  granted  to  the  United  States  and 
the  people  of  the  United  States.  This  grant  operated  as  a  further 
limitation  upon  the  powers  of  the  States,  so  that  now  the  govern- 
ments of  the  States  possess  all  the  powers  of  the  Parliament  of 
England,  except  such  as  have  been  delegated  to  the  United  States 
or  reserved  by  the  people.  The  reservations  by  the  people  are 
shown  in  the  prohibitions  of  the  Constitutions. 

^  '^  ^  ^  i^  ^  '^ 

"  *  *  *  The  warehouses  of  these  plaintiffs  in  error  are  situ- 
ated and  their  business  carried  on  exclusively  within  the  limits  of 
the  State  of  Illinois.  They  are  used  as  instruments  by  those  en- 
gaged in  state  as  well  as  those  engaged  in  inter-state  commerce, 
but  they  are  no  more  necessarily  a  part  of  commerce  itself  than  the 
dray  or  the  cart  by  which,  but  for  them,  grain  would  be  trans- 
ferred from  one  railroad  station  to  another.  Incidentally  they  may 
become  connected  with  inter-state  commerce,  but  not  necessarily  so. 
Their  regulation  is  a  thing  of  domestic  concern,  and,  certainly, 
until  Congress  acts  in  reference  to  their  inter-state  relations,  the 
State  may  exercise  all  the  powers  of  government  over  them,  even 
though  in  so  doing  it  may  indirectly  operate  upon  commerce  out- 
side its  immediate  jurisdiction.  We  do  not  say  that  a  case  may  not 
arise  in  which  it  will  be  found  that  a  State,  under  the  form  of 
regulating  its  own  affairs,  has  encroached  upon  the  exclusive  do- 
main of  Congress  in  respect  to  inter-state  commerce,  but  we  do  say 
that,  upon  the  facts  as  they  are  represented  to  us  in  this  record, 
that  has  not  been  done."" 

In  C,  B.  &  Q.  R.  R.  Co.  v.  lowa,^^  there  was  before  the  court 
the  constitutionality  of  an  act  of  Iowa  establishing  reasonable  maxi- 
mum rates  and  charges  for  the  transportation  of  freight  and  passen- 
gers on  the  vai^ous  roads  of  the  State,  Here  Chief  Justice  Waite, 
again  delivering  the  opinion  of  the  court,  said : 

"The  objection  that  the  statute  complained  of  is  void  because 
it  amounts  to  a  regulation  of  commerce  among  the  States,  has 
been  sufficiently  considered  in  the  case  of  Munn  v.  Illinois.     This 

"Ibid.  124,  135. 
"(1876)  94  U.  S.  155- 


330  COLUMBIA   LAW  REVIEW. 

road,  like  the  warehouse  in  that  case,  is  situated  within  the  limits 
of  a  single  state.  Its  business  is  carried  on  there,  and  its  regula- 
tion is  a  matter  of  domestic  concern.  It  is  employed  in  state  as 
well  as  in  inter-state  commerce,  and,  until  Congress  acts,  the  State 
must  be  permitted  to  adopt  such  rules  and  regulations  as  may  be 
necessary  for  the  promotion  of  the  general  welfare  of  the  people 
within  its  own  jurisdiction,  even  though  in  so  doing  those  without 
may  be  indirectly  affected."^^ 

In  Peik  V.  Chicago  and  North-Western  Railway  Company^^ 
similar  questions  arose  under  Wisconsin  legislation,  and  Chief 
Justice  Waite  again  said: 

"As  to  the  effect  of  the  statute  as  a  regulation  of  inter-state 
commerce.  The  law  is  confined  to  state  commerce,  or  such  inter- 
state commerce  as  directly  affects  the  people  of  Wisconsin.  Until 
Congress  acts  in  reference  to  the  relations  of  this  company  to 
inter-state  commerce,  it  is  certainly  within  the  power  of  Wisconsin 
to  regulate  its  fares,  etc.,  so  far  as  they  are  of  domestic  concern. 
With  the  people  of  Wisconsin  this  company  has  domestic  rela- 
tions. Incidentally,  these  may  reach  beyond  the  State.  But  cer- 
tainly, until  Congress  undertakes  to  legislate  for  those  who  are 
without  the  State,  Wisconsin  may  provide  for  those  within,  even 
though  it  may  indirectly  affect  those  without."^^ 

Stone  et  al.  v.  Farmers'  Loan  &  Trust  Co.^^  one  of  the  so-called 
Railroad  Commission  cases,  was  a  suit  brought  to  enjoin  the  Rail- 
road Commission  of  Mississippi  from  enforcing  against  the  Mobile 
&  Ohio  Railroad  Company  the  provisions  of  a  statute  of  Missis- 
sippi providing  for  the  regulation  of  freight  and  passenger  rates 
on  railroads  in  that  State,  and  creating  a  commission  to  supervise 
the  same.  In  this  case  the  court  said,  speaking  again  through 
Chief  Justice  Waite : 

"  *  *  *  Every  person,  every  corporation,  everything  within 
the  territorial  limits  of  a  State  is  while  there  subject  to  the  consti- 
tutional authority  of  the  State  government.  Clearly  under  this 
rule  Mississippi  may  govern  this  corporation,  as  it  does  all  do- 
mestic corporations,  in  respect  to  every  act  and  everything  within 
the  State  which  is  the  lawful  subject  of  State  government.  It 
may,  beyond  all  question,  by  the  settled  rule  of  decision  in  this 
court,  regulate  freights  and  fares  for  business  done  exclusively 
within  the  State,  and  it  would  seem  to  be  a  matter  of  domestic 
concern  to  prevent  the  company  from  discriminating  against 
persons  and  places  in  Mississippi.     So  it  may  make  all  needful 

"/&tU  163. 

="(1876)  94  U.  S.  164. 

"/fcirf.  177-8. 

"(1886)  116  U.  S.  307- 
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regulations  of  a  police  character  for  the  government  of  the  com- 
pany while  operating  its  road  in  that  jurisdiction.  In  this  way  it 
may  certainly  require  the  company  to  fence  so  much  of  its  road 
as  lies  within  the  State ;  to  stop  its  trains  at  railroad  crossings ; 
to  slacken  speed  w'hile  running  in  a  crowded  thoroughfare ;  to 
post  its  tariffs  and  time-tables  at  proper  places,  and  other  things 
of  a  kindred  character  affecting  the  comfort,  the  convenience,  or 
the  safety  of  those  who  are  entitled  to  look  to  the  State  for  pro- 
tection against  the  wrongful  or  negligent  conduct  of  others.  This 
company  is  not  relieved  entirely  from  State  regulation  or  State 
control  in  Alississippi  simply  because  it  has  been  incorporated  by, 
and  is  carrying  on  business  in,  the  other  States  through  which  its 
road  runs.  While  in  Mississippi  it  can  be  governed  by  Mississippi 
in  respect  to  all  things  which  have  not  been  placed  by  the  Consti- 
tution of  the  United  States  within  the  exclusive  jurisdiction  of 
Congress,  that  is  to  say,  using  the  language  of  this  court  in  Card- 
well  V.  Bridge  Co.,  113  U.  S.  205,  210,  'when  the  subjects  on  which 
it  is  exerted  are  national  in  their  character,  and  admit  and  require 
uniformity  of  regulations  affecting  alike  all  the  States.'  Under 
this  rule  nothing  can  be  done  by  the  government  of  Mississippi 
which  \\'\\\  operate  as  a  burden  on  the  inter-state  business  of  the 
company  or  impair  the  usefulness  of  its  facilities  for  inter-state 
traffic.  It  is  not  enough  to  prevent  the  State  from  acting  that 
the  road  in  Mississippi  is  used  in  aid  of  inter-state  commerce. 
Legislation  of  this  kind  to  be  unconstitutional  must  be  such  as  will 
necessarily  amount  to  or  operate  as  a  regulation  of  business  with- 
out the  State  as  well  as  within. 

"The  commission  is  in  express  terms  prohibited  by  the  act  of 
March  15,  1884,  from  interfering  with  the  charges  of  the  company 
for  the  transportation  of  persons  or  property  through  Mississippi 
from  one  State  to  another.  The  statute  makes  no  mention  of  per- 
sons or  property  taken  up  without  the  State  and  delivered  within, 
nor  of  such  as  may  be  taken  up  within  and  carried  without.  As 
to  this,  the  only  limit  on  the  power  of  the  commissioners  is  the 
constitutional  authority  of  the  State  over  the  subject.  Precisely 
all  that  may  be  done,  or  all  that  may  not  be  done,  it  is  not  easy  to 
say  in  advance.  The  line  betw'een  the  exclusive  power  of  Con- 
gress, and  the  general  powers  of  the  State  in  this  particular,  is 
not  everywhere  distinctly  marked,  and  it  is  always  easier  to  deter- 
mine when  a  case  arises  whether  it  falls  on  one  side  or  the  other, 
than  to  settle  in  advance  the  boundary,  so  that  it  may  be  in  all 
respects  strictly  accurate.  As  yet  the  commissioners  have  done 
nothing.  There  is,  certainly,  much  they  may  do  in  regulating 
charges  within  the  State,  which  will  not  be  in  conflict  vvith  the 
Constitution  of  the  United  States.  It  is  to  be  presumed  they  will 
always  act  within  the  limits  of  their  constitutional  authority.  It 
will  be  time  enough  to  consider  what  may  be  done  to  prevent  it 
when  they  attempt  to  go  beyond."-^ 

"/fc.-d.  334-5- 
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In  Covington,  &c.  Bridge  Co.  v.  Kentucky'^*  the  Supreme 
Court  held  invalid  a  Kentucky  act  which  attempted  to  regulate 
tolls  over  the  Ohio  River  Bridge  at  Covington.  In  speaking  of 
the  regulation  of  internal  commerce  the  court  said : 

"  *  *  *  The  adjudications  of  this  court  with  respect  to  the 
power  of  the  States  over  the  general  subject  of  commerce  are 
divisible  into  three  classes.  First,  those  in  which  the  power  of 
the  State  is  exclusive ;  second,  those  in  which  the  States  may  act 
in  the  absence  of  legislation  by  Congress ;  third,  those  in  which 
the  action  of  Congress  is  exclusive  and  the  States  cannot  inter- 
fere at  all. 

"The  first  class,  including  all  those  wherein  the  States  have 
plenary  power,  and  Congress  has  no  right  tq  interfere,  concern  the 
strictly  internal  commerce  of  the  State,  and  while  the  regulations 
of  the  State  may  affect  interstate  commerce  indirectly,  their  bear- 
ing upon  it  is  so  remote  that  it  cannot  be  termed  in  any  just 
sense  an  interference.  Under  this  power,  the  States  may  author- 
ize the  construction  of  highways,  turnpikes,  railways,  and  canals 
between  points  in  the  same  State,  and  regulate  the  tolls  for  the 
use  of  the  same.  Railroad  v.  Maryland,  21  Wall,  456;  and  may 
authorize  the  building  of  bridges  over  non-navigable  streams,  and 
otherwise  regulate  the  navigation  of  the  strictly  internal  waters  of 
the  State — such  as  do  not,  by  themselves  or  by  connection  with 
other  waters,  form  a  continuous  highway  over  which  commerce 
is  or  may  be  carried  on  with  other  States  or  foreign  countries; 
Veasie  v.  Moor,  14  How.  568;  The  Montello,  11  Wall.  411 ;  S.  C. 
20  Wall.  430."=^' 

Smyth  V.  Ames^^  is  a  most  noteworthy  case  in  that  here  for 
the  first  time  the  Supreme  Court  fully  developed  the  true  doctrine 
of  due  process  of  law,  as  required  by  the  Constitution,  in  relation 
to  railroad  rates.  A  statute  of  Nebraska  fixing  maximum  rates 
for  intrastate  transportation  was  before  the  court.  The  case  was 
most  elaborately  argued  by  a  number  of  the  country's  most 
brilliant  lawyers,  and  Justice  Harlan,  for  the  court,  rendered  a 
lengthy  opinion,  most  of  which  is  not,  however,  pertinent  to  our 
discussion.  But  the  following  language,  as  to  the  scope  of  intra- 
state rate-making  is  decidedly  in  point : 

"It  cannot  be  doubted  that  the  making  of  rates  for  transporta- 
tion by  railroad  corporations  along  public  highways,  between 
points  wholly  within  the  limits  of  a  State,  is  a  subject  primarily 
within  the  control  of  that  State.  And  it  ought  not  to  be  supposed 
that  Congress  intended  that,  so  long  as  its  forbore  to  establish 
rates  on  the  Union  Pacific  Railroad,  the  corporation  itself  could 

"(1894)  154  U.  S.  204. 
^Ibid.  209-10. 

'"{1897)  169  U.  S.  466.  See  also,  Ames  v.  Union  Pacific  Ry.  Co.  (1894) 
64  Fed.  165. 
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fix  such  rates  of  transportation  as  it  saw  proper  independently  of 
the  right  of  the  States  through  which  the  road  was  constructed  to 
prescribe  regulations  for  transportation  beginning  and  ending 
within  their  respective  Hmits,  On  the  contrary,  the  better  inter- 
pretation of  the  act  of  July  i,  1862,  is  that  the  question  of  rates  for 
wholly  local  business  was  left  under  the  control  of  the  respective 
States  through  which  the  Union  Pacific  Railroad  might  pass,  with 
power  reserved  to  Congress  to  intervene  under  certain  circum- 
stances and  fix  the  rates  that  the  corporation  could  reasonably 
charge  and  collect.  Congress  not  having  exerted  this  power,  we 
do  not  think  that  the  national  character  of  the  corporation  con- 
structing the  Union  Pacific  Railroad  stands  in  the  way  of  a  State 
prescribing  rates  for  transporting  property  on  that  road  wholly 
between  points  within  its  territory.  Until  Congress,  in  the  exer- 
cise either  of  the  power  specifically  reserved  by  the  eighteenth 
section  of  the  act  of  1862  or  its  power  under  the  general  reserv^a- 
tion  made  of  authority  to  add  to,  alter,  amend  or  repeal  that  act, 
prescribes  rates  to  be  charged  by  the  railroad  company,  it  remains 
with  the  State  through  which  the  road  passes  to  fix  rates  for 
transportation  beginning  and  ending  within  their  respective 
limits.'*-' 

Then  coming  to  the  crux  of  the  opinion,  the  court  said : 

"  *  *  *  It  is  only  rates  for  the  transportation  of  persons 
and  property  between  points  within  the  State  that  the  State  can 
prescribe;  and  when  it  undertakes  to  prescribe  rates  not  to  be 
exceeded  by  the  carrier,  it  must  do  so  with  reference  exclusively 
to  what  is  just  and  reasonable,  as  between  the  carrier  and  the 
public,  in  respect  of  domestic  business.  The  argument  that  a 
railroad  line  is  an  entirety;  that  its  income  goes  into,  and  its 
expenses  are  provided  for,  out  of  a  common  fund;  and  that  its 
capitalization  is  on  its  entire  line,  within  and  without  the  State,  can 
have  no  application  where  the  State  is  without  authority  over  rates 
on  the  entire  line,  and  can  only  deal  with  local  rates  and  make  such 
regulations  as  are  necessary  to  give  just  compensation  on  local 
business."^® 

In  the  first  Employers'  Liability  Cases-^  Justice  White,  after 
quoting  the  language  of  Marshall  as  to  the  nature  and  extent  of 
the  power  of  Congress  over  interstate  commerce,  used  this  forceful 
language : 

"Accepting,  as  we  now  do,  and  as  has  always  been  done,  this 
comprehensive  statement  of  the  power  of  Congress,  we  also  adopt 
and  reiterate  the  perspicuous  statement  made  in  the  same  case 
(p.  194),  of  those  matters  of  state  control  which  are  not  embraced 
in  the  grant  of  authority  to  Congress  to  regulate  commerce."'" 

^Ibid.  521-22. 
^Ibid.  541-42. 
=•(1908)  207  U.  S.  463- 
''Ibid.  493- 
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The  court  then  quoted  the  famous  language  of  Chief  Justice 
Marshall  in  Gibbons  v.  Ogden. 

Again,  in  the  decision  just  rendered  upholding  the  second 
Employers'  Liability  Act,  the  court,  Justice  Van  Devanter,  said 
that  among  the  propositions  bearing  upon  the  extent  and  nature 
of  the  commerce  clause  that  have  come  to  be  so  firmly  settled  as 
no  longer  to  be  open  to  dispute  is  this : 

"The  phrase  'among  the  several  states'  marks  the  distinction, 
for  the  purpose  of  governmental  regulation,  between  commerce 
which  concerns  two  or  more  states  and  commerce  which  is  con- 
fined to  a  single  state  and  does  not  afifect  other  states, — the  power 
to  regulate  the  former  being  conferred  upon  Congress  and  the 
regulation  of  the  latter  remaining  with  the  states  severally."^^ 

In  view  of  the  language  in  the  above  cases  and  in  many  others 
which  space  does  not  admit  discussing,''^  it  would  seem  impossible 
to  question  the  separability  of  the  state  and  the  federal  function 
of  rate-making.  It  necessarily  results  that  since  the  power  over 
internal  commerce  resides  in  the  States,  the  state  legislatures  must 
be  clothed  with  the  rate-making  authority  necessary  to  the  proper 
regulation  of  this  internal  commerce.  Unless  this  were  true  the 
residuary  power  could  not  be  exercised.  This  is  self-evident  and 
therefore  does  not  require  any  lengthier  analysis  of  cases,  nor  is 
it  germane  to  our  subject  to  discuss  the  character  of  the  rate- 
making  power,  whether  legislative,  judicial  or  administrative,  or 
whether  a  combination  of  two  or  all  three  of  these  characteristics. 

Upon  no  reasonable  interpretation  of  the  words,  "until  Con- 
gress acts,"  used  in  several  of  these  cases,  can  they  be  considered 
as  giving  Congress  power  over  intrastate  commerce,  because  the 
surrounding  context  shows  plainly  enough  that  these  words  are 
only  to  be  read,  "until  Congress  acts  in  relation  to  interstate  com- 
merce." So,  too,  conversely  if  it  be  argued  that  these  words  are 
to  be  construed  as  laying  down  the  principle  that  a  State  may 
regulate  charges  for  interstate  traffic,  it  is  sufficient  to  say  that 
in  the  case  of  Covington  Bridge  Company  v.  Kentucky,  above 
referred  to,  such  a  construction,  if  correct,  was  overruled,  in 
accordance  with  the  prior  case  of  Wabash,  etc.,  Railway  Co.  v. 
Illinois,^^  a  consideration  of  which  is  momentarily  postponed.    As 

''Mondou  V.  N.  Y.,  N.  H.  &  Hartford  R.  R.  Co.  and  three  other  cases. 
(1912)  32  S.  C.  Rep.  169,  173. 

''See  especially  Dow  v.  Beidelman  (1888)  125  U.  S.  680;  Georgia  Bank- 
ing Co.  V.  Smith  (1888)  128  U.  S.  i74;  Chicago,  etc.  Ry.  v.  Wellman  (1892) 
143  U.  S.  339;  Minneapolis  &  St.  Louis  R.  R.  Co.  v.  Minnesota  (1902) 
186  U.  S.  257. 

»»(i886)   118  U.  S.  557- 
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those  decisions  explain,  there  has  always  been  a  third  class  of 
cases,  in  which  state  and  federal  power  are  concurrent— cases, 
for  example,  involving  pilotage,  quarantine  and  inspection  laws — 
and  in  which  the  State  may  act  in  the  absence  of  congressional 
regulation.  But  rate  regulation  has  always  been  emphatically 
excluded  from  this  class. 

As  further  elucidating  this  principle  of  the  complete  separa- 
bility of  interstate  and  intrastate  rate-making,  certain  cases  involv- 
ing the  taxation  by  a  State  of  foreign  corporations  are  strikingly 
apposite.  The  most  conspicuous  of  these  cases  for  our  purpose 
are  Pullman  Company  v.  Adams^*  and  Allen  v.  Pullman  Com- 
pany}^  In  the  former  case  the  Supreme  Court  upheld  a  tax  of 
the  State  of  Mississippi  on  each  sleeping  and  palace-car  company 
carrying  passengers  from  one  point  to  another  within  the  State,  of 
one  hundred  dollars  and  twenty-five  cents  per  mile  for  each  mile 
of  railroad  track  over  which  the  company  ran  its  cars  within  the 
State.    The  court,  by  Mr.  Justice  Holmes,  said : 

"  *  *  *  The  company  attempted  by  pleas  and  by  an  offer  of 
evidence  to  bring  before  the  court  the  fact  that  its  receipts  from 
this  class  of  passengers  [intrastate]  did  not  equal  the  expenses 
chargeable  against  such  receipts.  It  contended  that  these  facts 
would  show  that  the  business  within  the  State  was  merely  a  bur- 
den on  its  commerce  between  the  States,  while  at  the  same  time,  it 
argued,  it  was  compelled  to  assume  that  burden  by  §  195  of  the 
state  constitution,  which  declares  sleeping  car  companies  to  be 
common  carriers  and  subject  to  liability  as  such.  The  pleas  were 
held  bad  on  demurrer,  the  evidence  was  rejected,  and  the  jury  was 
instructed  to  find  for  the  plaintiff  on  the  facts  admitted.  These 
rulings  and  the  refusal  of  the  court  to  declare  the  above  men- 
tioned §  3387  unconstitutional  are  the  errors  assigned. 

"If  the  clause  of  the  state  constitution  referred  to  were  held 
to  impose  the  obligation  supposed  and  to  be  valid,  we  assume  with- 
out discussion  that  the  tax  would  be  invalid.  For  then  it  would 
seem  to  be  true  that  the  state  constitution  and  the  statute  combined 
would  impose  a  burden  on  commerce  between  the  States  analogous 
to  that  which  was  held  bad  in  Crutcher  v.  Kentucky,  141  U.  S.  47. 
On  the  other  hand,  if  the  Pullman  Company,  whether  called  a  com- 
mon carrier  or  not.  had  the  right  to  choose  between  what  points 
it  would  carry,  and  therefore  to  give  up  the  carriage  of  passengers 
from  one  point  to  another  within  the  State,  the  case  is  governed 
by  Osborne  v.  Florida,  164  U.  S.  650.  The  company  cannot  com- 
plain of  being  taxed  for  the  privilege  of  doing  a  local  business 
which  it  is  free  to  renounce.  Both  parties  agree  that  the  tax  is  a 
privilege  tax."^* 

"•(igos)  189  U.  S.  420. 
"(1903)  191  U.  S.  171. 
**Ihid.  421-22. 


336  COLUMBIA    LAW   REVIEW. 

Concluding  that  the  carriage  was  not  obligatory,  the  tax  was 
upheld. 

In  Allen  v.  Pullman  Company,  the  Supreme  Court  upheld  a  law 
of  Tennessee  which  taxed  annually  each  sleeping  car  company 
$3,000  on  its  intrastate  business.  The  court  said  that  the  case  was 
indistinguishable  from  the  Adams  Case,  when  pressed  with  the 
argument  that  the  tax  was  assessed  upon  traffic  which  bore  such  a 
small  proportion  to  the  entire  business  of  the  company  within  the 
State  that  it  could  not  have  been  levied  in  good  faith  upon  purely 
local  business,  and  was  but  a  thinly  disguised  attempt  to  tax  the 
privilege  of  interstate  commerce. 

"  *  *  *  If  the  payment  of  this  tax  was  compulsory  upon 
the  company  before  it  could  do  a  carrying  business  within  the  State, 
and  the  burden  of  its  payment,  because  of  the  minor  character  of 
the  domestic  traffic,  rested  mainly  upon  the  receipts  from  interstate 
traffic,  there  would  be  much  force  in  this  objection.  Upon  this 
proposition  we  are  unable  to  distinguish  this  case  from  Pullman 
Co.  V.  Adams,  189  U.  S.  420,  decided  at  the  last  term,  wherein 
it  was  held  that  the  privilege  tax  imposed  by  the  State  of  Missis- 
sippi, upon  each  car  carrying  passengers  from  one  point  in  the 
State  to  another  therein,  was  a  valid  tax,  notwithstanding  the  fact 
that  the  company  offered  to  show  that  its  receipts  from  the  carry- 
ing of  the  passengers  named  did  not  equal  the  expenses  chargeable 
against  such  receipts.  This  conclusion  was  based  upon  the  right 
of  the  company  to  abandon  the  business  if  it  saw  fit.  It  was  urged 
that  under  the  constitution  of  Mississippi  the  Pullman  Company 
was  a  common  carrier,  required  to  carry  passengers,  and  therefore 
could  not  be  taxed  for  the  privilege  of  doing  that  which  it  was 
compelled  to  do;  but  in  view  of  a  decision  of  the  Supreme  Court 
of  Mississippi,  sustaining  the  tax,  it  was  assumed  that  no  such 
objection  existed  under  the  state  constitution."^^ 

Clearly,  if  intrastate  business  is  separable  from  interstate  busi- 
ness, so  must  intrastate  rates  be  separable  from  interstate  rates, 
because  rates  are  the  symbol  of  business.  They  are  the  receipts 
which  are  declared  separable  for  the  purpose  of  taxation.  If 
separable  for  that  purpose,  why  are  they  not  equally  separable  for 
the  purpose  of  regulation?  If,  as  in  the  Adams  Case  and  the 
Allen  Case,  it  did  not  matter  that  the  taxation  of  the  intrastate 
receipts  was  ultimately  taken  from  the  interstate  receipts,  why  does 
it  matter  that  the  regulation  of  intrastate  rates  is  ultimately  res- 
ponsible for  a  change  and  a  consequent  falling  off  in  interstate 
rates  ?  But  granting  the  separability  of  the  two  kinds  of  commerce 
and  the  consequent  separability  of  regulation,  it  may  still  be  asked, 
is  this  separability  complete  in  every  case?    In  the  decisions  just 

"(1903)  191  U.  S.  171,  181-82. 
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reviewed,  the  line  between  interstate  and  intrastate  commerce  is 
clearly  defined,  but  is  the  line  of  demarcation  always  so  distinct, 
or  is  there  a  "twilight  zone"  where  state  and  federal  jurisdiction 
meet ;  and,  if  so,  what  becomes  of  the  power  of  the  States  ?  These 
are  the  main  questions  that  must  be  answered.  These  are  the 
questions  w^hich  give  such  importance  to  the  cases  now  pending 
before  the  Supreme  Court,  cases  which  seemed  of  such  grave 
concern  in  their  bearing  upon  the  doctrine  of  States  rights  and 
the  fundamental  principle  of  our  governmental  system,  as  to  lead 
to  a  resolution  by  the  governors  of  the  various  States  at  their 
recent  conference  to  petition  the  Supreme  Court  to  hear  them  as 
amici  curiae. 

In  Wabash,  etc.,  Ry.  Co.  v.  Illinois,  the  first  of  the  tw-o  really 
borderland  cases,  there  was  before  the  court  a  statute  of  Illinois 
which  enacted  that  if  any  railroad  company  should,  within  that 
State,  charge  or  receive  for  transporting  passengers  or  freight 
of  the  same  class  the  same  or  a  greater  sum  for  any  distance  than 
it  does  for  a  longer  distance  in  the  same  direction,  it  should  be 
liable  to  a  penalty  for  unjust  discrimination.  The  defendant  rail- 
road made  such  discrimination  in  regard  to  goods  transported 
from  Peoria,  Illinois,  and  from  Oilman,  Illinois,  to  New  York, 
charging  more  for  the  same  class  of  goods  carried  from  Oilman 
than  from  Peoria,  the  former  being  86  miles  nearer  the  city  of 
New  York  than  the  latter,  this  difference  being  in  the  length  of 
line  in  the  State  of  Illinois.  The  court  held  the  statute  invalid  as 
a  regulation  of  interstate  commerce.  Mr.  Justice  Miller,  in 
delivering  the  opinion  of  the  court,  expressed  some  doubt  whether 
the  Illinois  court's  construction  of  the  statute  was  correct  in  mak- 
ing it  apply  to  commerce  among  the  States,  but  said  that  the 
Supreme  Court  was  bound  by  the  construction  given  to  the  statute 
by  the  state  court.    Continuing,  Justice  Miller  said : 

"  *  *  *  It  becomes,  therefore,  necessary  to  inquire  whether 
the  charge  exacted  from  the  shippers  in  this  case  was  a  charge  for 
interstate  transportation,  or  was  susceptible  of  a  division  which 
would  allow  so  much  of  it  to  attach  to  commerce  strictly  within 
the  State,  and  so  much  more  to  commerce  in  other  States.  The 
transportation,  which  is  the  subject-matter  of  the  contract,  being 
the  point  on  which  the  decision  of  the  case  must  rest,  was  it  a 
transportation  limited  to  the  State  of  Illinois,  or  was  it  a  trans- 
portation covering  all  the  lines  between  Oilman  in  the  one  case 
and  Peoria  in  the  other  in  the  State  of  Illinois,  and  the  city  of  New 
York  in  the  State  of  New  York?"^» 

»(i886)  ii8  U.  S.  557,  S65. 
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<'  *  *  *  \Ye  must,  therefore,  hold  that  it  is  not,  and  never  has 
been,  the  deliberate  opinion  of  a  majority  of  this  court  that  a 
statute  of  a  State  which  attempts  to  regulate  the  fares  and  charges 
by  railroad  companies  within  its  limits,  for  a  transportation  which 
constitutes  a  part  of  commerce  among  the  States,  is  a  valid  law."" 

It  is  difficult  to  see  any  error  in  this  decision,  although  three 
justices  dissented.  The  distinctive  feature  of  the  case  lies  in  the 
fact  that  the  rate  sought  to  be  regulated  was  for  interstate  trans- 
portation. Obviously,  if  such  transportation  is  not  to  be  treated 
in  its  entirety,  but  as  divisible  by  each  State,  then  there  would  be 
not  only  utter  confusion  in  rate-making,  but  the  power  of  Con- 
gress over  interstate  commerce  would  be  absolutely  vitiated. 
This  is  the  effect  on  "other  states"  and  "states  generally"  to  which 
Chief  Justice  Marshall,  with  his  remarkable  prescience,  alluded. 

So  much  for  the  Wabash  Case,  standing  by  itself.  But  un- 
fortunately we  cannot  dismiss  it  here,  because  we  find  in  the  case 
of  Louisville  &  Nashville  R.  R.  Co.  v.  Bubank*^  that  it  has  been 
somewhat  misapplied.  In  that  case  the  long  and  short  haul  clause, 
Section  218,  of  the  Kentucky  Constitution,  was  in  issue.  It  had 
already  been  held  in  the  case  of  Louisville  &  Nashville  R.  R.  Co. 
V.  Kentucky  *^  that  this  same  section  of  the  Kentucky  Constitu- 
tion when  applied  to  places  all  of  which  are  within  the  State, 
violated  no  provision  of  the  Federal  Constitution.  But  in  the 
Eubank  Case  the  facts  were  these:  The  defendant  railroad  ex- 
acted a  rate  of  25  cents  per  100  pounds  on  tobacco  from  Franklin, 
Kentucky,  to  Louisville,  Kentucky,  and,  at  the  same  time,  exacted 
on  the  same  product  from  Nashville,  Tennessee,  to  Louisville,  over 
the  same  line,  a  rate  of  only  12  cents  per  100  pounds,  on  account 
of  water  competition.  The  court  held  that  the  clause  of  the  Ken- 
tucky Constitution  which  forbade  the  railroad  company  to  continue 
to  exact  a  rate  from  Franklin  to  Louisville  higher  than  the  rate 
from  Nashville  to  Louisville  was  void  as  a  direct  regulation  of  the 
interstate  rate,  namely,  the  rate  from  Nashville  to  Louisville,  be- 
cause for  business  reasons  such  a  requirement  would  necessarily 
lead  the  company  to  reduce  its  rate  from  Nashville  rather  than 
its  rate  from  Franklin.  In  delivering  the  opinion  of  the  court, 
Justice  Peckham  said  that  the  Wabash  Case  was  not  exactly  in 
point,  and  yet,  after  a  most  minute  analysis  of  it,  made  it  the  real 
basis  of  the  decision.    He  said : 

Vbid.  575 


*"(i902)   184  U.  S.  27. 
"(1902)  183  U.  S.  503- 
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"Is  not  this  reasoning  applicable  here?  The  Nashville  owner 
of  tobacco  wishes  to  have  it  transported  to  Louisville  and  asks  the 
defendant  to  carry  it.  It  responds  that  it  would  like  to  carry  it  at 
the  rate  of  twelve  cents  per  one  hundred  pounds,  but  that  it  cannot 
do  so  because  it  has  established  a  reasonable  rate  between  points 
both  of  which  are  in  Kentucky,  and  which  rates  are  more  than 
twelve  cents,  and  that  if  it  were  to  carry  at  the  rate  of  twelve  cents 
from  Xashville  to  Louisville  it  would  be  necessary,  on  account 
of  the  law  of  Kentucky,  to  carry  at  the  same  rate  all  tobacco  be- 
tween all  points  in  that  State,  which  would  entail  a  loss  in  the  busi- 
ness between  those  points,  which  the  company  would  not  be  justified 
in  sustaining-;  therefore  the  transportation  is  declined,  for  it  cannot 
get  more  than  twelve  cents  from  the  Nashville  man.  Is  it  an 
answer  to  this  statement  to  say  that  the  company  can  get  this 
business  by  lowering  its  rates  within  the  State  to  the  same  rate 
as  charged  from  Nashville?  Is  it  bound,  in  order  to  secure  this 
interstate  commerce,  to  lower  its  rates  all  through  the  State?  If 
it  be,  is  not  the  law  which  accomplishes  this  result  a  direct  inter- 
ference by  the  State  with  interstate  commerce?  And  if  it  do  not 
lower  its  state  rates  and  in  consequence  must  raise  its  interstate 
rates,  in  order  to  make  its  state  rates  valid,  and  thus  must  lose  to 
an  appreciable  and  important  extent  the  interstate  commerce,  is 
not  a  law  from  which  such  necessary  and  direct  consequences  re- 
sult a  regulation  in  eftect  by  the  State,  of  that  commerce  which 
ought  to  be  free  therefrom? 

"It  has  been  urged  that,  assuming  Congress  to  have  the  power 
to  fix  interstate  rates,  if  that  body  should  prescribe  the  interstate 
rate  for  the  transportation  of  commodities  (tobacco,  for  instance) 
from  Nashville  to  Louisville,  for  a  railroad  carrier,  that  the  State 
might  then  fix  the  local  rates  by  that  standard,  and  if  so,  why  could 
it  not  do  the  same  thing  when  the  carrier  itself  fixes  its  interstate 
rate?  In  the  case  supposed,  the  rate  is  fixed  and  the  interstate 
commerce  regulated  by  the  body  which  has  the  power  to  impose 
such  rate  on  the  carrier  and  to  regulate  its  interstate  commerce. 
The  State  might,  in  the  case  supposed,  enact  that  the  road  should 
not  charge  more,  or  at  a  greater  rate,  for  a  short  haul  within  the 
State  than  Congress  provided  for  the  long  interstate  haul.  The 
reason  is  that  Congress  in  the  case  presented  is  assumed  to  have 
the  power  to  direct  and  regulate  the  interstate  rate,  and  having 
that  power  and  exercising  it  the  State  could  then  provide  that  its 
internal  charge  should  not  exceed  that  rate,  and  there  would  be 
in  that  case  no  interference  with  or  regulation  of  interstate  com- 
merce directly  or  indirectly  by  the  State,  its  action  could  have  no 
possible  effect  upon  the  interstate  rate,  as  the  amount  of  the  charge 
would  be  regulated  by  the  body  with  which  the  right  of  regulation 
exists. 

4c4:3t:*4:4:4:4:4c 

"In  the  case  at  bar  the  State  claims  only  to  regulate  its  local 
rates  by  the  standard  of  the  interstate  rate,  and  says  the  former 
shall  be  no  higher  than  the  latter,  but  the  direct  effect  of  that 
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provision  is,  as  we  have  seen,  to  regulate  the  interstate  rate,  for 
to  do  any  interstate  business  at  the  local  rate  is  impossible,  and  if 
so,  it  must  give  up  its  interstate  business  or  else  reduce  the  local 
rate  in  proportion.  That  very  result  is  a  hindrance  to,  an  inter- 
ference with,  and  a  regulation  of,  commerce  between  the  States, 
carried  on,  though  it  may  be,  by  only  a  single  company."*^ 

This  is  admittedly  a  close  case.  The  facts  are  such  that  it 
may  be  supported  and  yet  Judge  Sanborn's  doctrine  repudiated. 
That  is  to  say,  in  the  Eubank  Case,  from  the  very  nature  of  the 
proviso  in  the  Kentucky  Constitution,  there  is  a  closer  approach 
to  the  direct  regulation  of  the  two  rates,  both  the  intrastate  and 
the  interstate  rate,  than  in  the  present  cases.  In  fact,  what  the 
court  in  the  Eubank  Case  held  could  not  be  done  is  what  Judge 
Sanborn  in  effect,  said  must  be  done,  namely,  the  fixing  of  intra- 
state rates  by  an  interstate  standard.  But  aside  from  all  this, 
there  is  the  glaring  feature  which  renders  the  Eubank  Case  dis- 
tinct from  the  Wabash  Case,  and  the  failure  of  the  court  to  give 
more  weight  to  it  has  led  to  a  decision  which  is  beHeved  to  be  at 
least  open  to  much  question.  That  feature  is  simply  this :  the  rate 
sought  to  be  regulated  by  the  Kentucky  Constitution  was  an  intra- 
state rate,  while  in  the  Wabash  Case  the  rate  sought  to  be  regu- 
lated by  the  Illinois  statute  was  an  interstate  rate.  True,  it  may 
be  said  in  answer,  but  what  of  the  effect  upon  the  interstate  rate 
that  the  regulation  of  the  intrastate  rate  in  the  Eubank  Case  would 
cause?  This  is  so  admirably  discussed  in  Mr.  Justice  Brewer's 
dissenting  opinion,  in  which  Mr.  Justice  Gray  concurred,  and  the 
conclusions  are  so  sound,  that  Mr.  Justice  Brewer's  language  is 
here  quoted  at  some  length : — 

"But  if  a  State  may  select  as  a  standard  the  interstate  rates 
prescribed  by  Congress  and  make  its  local  rates  the  same,  without 
interfering  with  interstate  commerce,  it  would  certainly  seem  that 
it  could  in  like  manner  take  the  interstate  rates  which  the  carrier 
himself  prescribes,  and  compel  conformity  of  local  rates  thereto 
and  still  not  be  subject  to  the  charge  of  interfering  with  inter- 
state commerce.  It  is  strange  to  be  told  that  the  action  of  a 
carrier  in  fixing  interstate  rates  is  potent  to  render  unconstitu- 
tional the  legislation  of  the  State  respecting  local  rates,  when  the 
like  action  of  Congress  in  prescribing  interstate  rates  is  not  so 
potent.  In  other  words,  action  by  the  carrier  in  pursuit  of  its 
own  financial  interests  overturns  the  constitution  and  statute  of 
the  State  when  like  action  by  Congress  in  the  exercise  of  its  con- 
stitutional power  does  not. 

********* 

"I  do  not  suppose  it  will  be  seriously  contended  that  the  de- 
"(1902)  184  U.  S.  27,  40-41,  43. 
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fendant  can  invalidate  all  the  local  rates  which  the  legislature  of 
Kentucky  may  see  fit  to  enforce  by  simply  saying  that  outside  of 
the  State  it  somewhere  touches  a  competitive  point  and  is  forced  to 
reduce  its  interstate  rates  by  reason  of  the  competition  there  exist- 

iTjnr         *       *        * 

"It  seems  to  me,  in  conclusion,  that  a  state  legislature  has  full 
power  over  local  rates,  subject  only  to  the  restriction  that  it  cannot 
require  a  carrier  to  carry  unthout  reasonable  compensation,  and 
that  li'hen  it  legislates  for  local  rates  alone  it  may  Hx  those  rates 
by  figures,  or  upon  the  basis  of  any  standard  which  it  sees  fit  to 
adopt,  and  the  mere  fact  that  it  bases  them  upon  some  standard  is 
not  legislation  regulating  that  standard — the  local  rates  are  alone 
the  matter  regulated.  For  these  reasons  I  cannot  concur  in  the 
opinion  and  judgment."*^ 

The  Supreme  Court  has  never  referred  to  this  case,  a  fact 
worthy  at  least  of  notice,  because  of  the  number  and  variety  of 
commerce  cases  which  it  has  been  called  upon  to  review  in  the  last 
decade.  But  in  two  quite  recent  instances  it  would  seem  to  have 
virtually  overruled  it, — certainly  the  dissenting  views  of  Justice 
Brewer  were  more  nearly  adopted. 

The  first  of  these  cases  is  Mo.  Pac.  Ry.  Co.  w.  Kansas.**  There 
the  question  was  whether  a  railroad  company  could  be  compelled 
by  mandamus  from  a  state  court,  to  obey  an  order  of  the  Kansas 
Board  of  Railroad  Commissioners,  requiring  it  to  operate  a  pas- 
senger train  between  a  point  within  the  State  and  the  state  line. 
The  road  in  question  extended  from  Madison,  Kansas,  to  Monteith 
Junction,  Missouri,  eighty-nine  miles  of  it  being  in  Kansas  and 
nineteen  miles  in  Missouri.  There  were  no  terminal  facilities  at 
^lonteith  Junction,  and  the  trains  did  not  remain  over  at  that 
point,  but  were  run  three  miles  further  on  into  the  State  of  Mis- 
souri to  Butler  Station.  In  holding  that  the  order  did  not  impose 
a  direct  burden  upon  interstate  commerce,  when  construed  accord- 
ing to  its  necessary  effect,  Chief  Justice  White  said : 

'*  *  *  *  But  under  the  hypothesis  upon  which  the  conten- 
tion rests  the  operation  of  the  train  to  Butler  would  be  at  the  mere 
election  of  the  corporation,  and,  besides,  even  if  the  performance 
of  the  duty  of  furnishing  adequate  local  facilities  in  some  respects 
affected  interstate  commerce,  it  does  not  necessarily  result  that 
thereby  a  direct  burden  on  interstate  commerce  would  be  imposed. 
Atlantic  Coast  Line  v.  Wharton,  207  U.  S.  328."" 

Note  the  significant  words  used,  "at  the  mere  election  of  the 

*^Ibid.  48-49,  italics  inserted. 
"(1910)  216  U.  S.  262. 
**Ibid.  284. 
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corporation,"  Similarly  in  the  Eubank  Case,  the  effect  on  the 
interstate  rate  complained  of,  by  operation  of  the  long  and  short 
haul  clause  of  the  Kentucky  Constitution, — that  is,  the  raising  of 
the  interstate  rate  to  a  parity  with  the  local  rate, — was  "at  the 
mere  election  of  the  corporation,"  for  the  intrastate  rate  could 
have  been  lowered  to  a  parity  with  the  interstate  rate,  and  would 
it  "necessarily  result  that  thereby  a  direct  burden  on  interstate 
commerce  would  be  imposed  ?"  Of  course,  these  cases  are  largely 
a  question  of  degree  and  we  must  look  through  form  to  sub- 
stance. But  wherein  is  the  burden  more  direct  or  greater  than 
in  the  Eubank  Case  or  the  Adams  and  Allen  Casesf 

Again,  in  the  Corporation  Tax  decision''*'  the  court  virtually 
reiterated  the  statement  of  Mr,  Justice  Brewer  above  quoted  and 
italicized,  when,  for  the  purpose  of  showing  that  the  standard 
of  measurement  is  not,  per  se,  conclusive,  it  said,  through  Justice 
Day: 

"It  is  therefore  well  settled  by  the  decisions  of  this  court  that 
when  the  sovereign  authority  has  exercised  the  right  to  tax  a 
legitimate  subject  of  taxation  as  an  exercise  of  a  franchise  or 
privilege,  it  is  no  objection  that  the  measure  of  taxation  is  found  in 
the  income  produced  in  part  from  property  which  of  itself  con- 
sidered is  non-taxable,"  *' 

Let  us  substitute  the  words  "regulation"  and  "non-regulable" 
for  the  words  "taxation"  and  "non-taxable,"  and  the  word  "rates" 
for  the  words  "income  produced  in  part  from  property,"  and  the 
passage  will  read : 

"It  is  therefore  well  settled  by  the  decisions  of  this  court  that 
when  the  sovereign  authority  has  exercised  the  right  to  regulate 
a  legitimate  subject  of  regulation  as  an  exercise  of  a  franchise 
or  privilege,  it  is  no  objection  that  the  measure  of  regulation  is 
found  in  the  rates  which  of  themselves  considered  are  non- 
regulable." 

What  is  the  distinction?  It  is  submitted  that  there  is  none, 
except  that  in  the  Corporation  Tax  cases  the  Federal  Government 
was  the  aggressor,  so  to  speak,  and  the  Supreme  Court  was  giving 
complete  effect  to  the  exercise  of  a  federal  power,  while  in  the 
Eubank  Case  the  State  was  the  aggressor,  and  the  question  was 
rather  as  to  the  complete  effect  of  the  exercise  of  a  state  power. 
Albeit  this  is  an  age  of  strong  federal  tendencies,  such  a  distinc- 
tion is  without  merit,  because  the  power  of  each  unit  of  govern- 

"Flint  V.  Stone  Tracy  Co.  (1910)  220  U.  S.  107. 
"Ibid.  165. 
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ment,  whether  State  or  Federal,  is  equally  plenary  within  its 
sphere  of  action.  In  fact  the  court,  in  the  Corporation  Tax  cases, 
based  its  conclusions  largely  upon  cases  which  elucidated  this  prin- 
ciple in  connection  with  the  exercise  of  State,  not  Federal  power. 

This  is  not  a  new  principle  announced  in  the  Corporation  Tax 
cases.  It  had  been  developed  and  reiterated  through  a  long  line 
of  decisions,  unbroken  until  the  Western  Union  Telegraph  and 
Pullman  cases**  were  decided  in  1910.  It  is  indeed  strange  that 
the  court  should  have  decided  these  cases  upon  the  commerce 
clause,  but  it  is  even  more  strange  that  the  very  next  year  the 
court  should  have  said,  in  its  opinion  in  the  Corporation  Tax 
cases,  that  the  Western  Union  and  Pullman  cases  were  entirely 
consistent  with  the  doctrine  there  announced.  An  act  of  Kansas 
required  all  foreign  corporations  to  pay  a  charter  fee  of  a  given 
per  cent,  of  their  entire  authorized  capital  stock  as  a  condition  pre- 
cedent to  conducting  intrastate  business  in  Kansas.  Although 
by  express  intent  and  operation  this  tax  was  directed  solely  against 
intrastate  business,  the  authorized  capital  stock  being  used  merely 
as  a  standard,  not  an  object  of  taxation,  and  although  in  previous 
decisions,  notably  the  Adams  and  the  Allen  cases  which  we  have 
already  considered,  the  Supreme  Court  emphatically  refused  to 
condemn  such  a  method  of  taxation,  nevertheless  it  held  the 
Kansas  act  void  as  a  regulation  of  interstate  commerce.  Economi- 
cally and  geographically  the  relations  between  interstate  and  intra- 
state rates  are  so  closely  interwoven  that  the  separability  of  the 
state  and  the  federal  function  is  not  as  clearly  defined,  as  it  is  in 
the  case  of  state  taxation  of  intrastate  business.  It  is,  nevertheless, 
both  real  and  apparent,  and  the  controlling  principle  in  the  one 
instance  must  be  the  controlling  principle  in  the  other.  How- 
ever, since  the  writer  has  treated  the  Kansas  cases  at  some  length 
in  a  previous  article,***  it  is  not  thought  necessary  to  dwell  longer 
upon  them  now,  except  to  point  out  again  that  they  have  been  the 
source  of  much  misconception,  especially  in  Minnesota,  in  connec- 
tion with  the  question  of  rate  regulation — a  misconception,  however, 
which  is  not  beyond  the  possibility  of  being  repudiated, — if  in 
fact  it  has  not  already  been,  unwittingly  as  it  seems,  by  the  reason- 
ing in  the  Corporation  Tax  decision. 

"Western  Union  Tel.  Co.  v.  Kansas  (1910)  216  U.  S.  i ;  Pullman  Co.  v. 
Kansas  (1910)  216  U.  S.  56.  See  also,  Ludwig  v.  Western  Union  Tele- 
graph Co.   (1910)  216  U.  S.  146. 

""Constitutional  Limitations  upon  State  Taxation  of  Foreign  Corpora- 
tions," II  Columbia  Law  Review  393. 
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The  writer  is  truly  amazed  to  find  an  esteemed  contemporary 
maintaining,  with  courage  that  exhorts  admiration,  in  the  face  of 
that  long  line  of  decisions  which  have  just  been  reviewed,  that 
Congress  has  the  power  to  regulate  intrastate  rates. 

"The  several  States  now  have  power  to  regulate  the  Federal 
agency  with  respect  to  its  intrastate  state  traffic,  only  because 
Congress  has  not  yet  seen  fit  to  exercise  its  full  powers.  When- 
ever Congress  shall  fully  occupy  the  entire  scope  of  its  powers, 
all  state  statutes  regulating  the  intrastate  traffic  of  interstate  rail- 
roads will  be  instantly  suspended,  and  all  governmental  friction 
resulting  from  diverse  and  inconsistent  legislation  will  be  avoided."'" 

What,  may  we  ask,  becomes  of  that  long  line  of  decisions  from 
Gibbons  v.  Ogden  down  to  the  present  day,  wherein  this  propo- 
sition is  denied?  Our  esteemed  contemporary  would  have  us 
believe  that,  "in  eflfect,"  they  have  been  overruled  by  Smyth  v. 
Ames.  On  the  contrary,  Smyth  v.  Ames,  as  we  have  just  seen,  is 
one  of  those  very  decisions,  maintaining  the  absolute  separability  of 
intrastate  and  interstate  rate  regulation.  Any  railroad  incorporated 
under  a  federal  charter,  as  was  the  Union  Pacific  Railroad  in  this 
case,  is  by  virtue  of  such  charter  made  an  agency  of  the  Federal  gov- 
ernment. The  court  merely  said — and  this  dictum  may  still  be  open 
to  question — that  in  the  absence  of  congressional  consent,  such  an 
agency  cannot  be  burdened  by  state  regulation  of  its  internal  rates, 
any  more  than  it  can  be  burdened  by  state  taxation  of  its  fran- 
chise."^  In  other  words,  the  absolute  exclusiveness  of  the  federal 
power  in  such  cases  has  its  source,  not  in  the  commerce  clause, 
but  in  the  fact  that  the  agency  is  a  creature  and  instrument  of 
the  national  government.  Neither  state  nor  nation  may  take  action 
which  encroaches  upon  or  cripples  the  exercise  of  the  exclusive 
power  of  sovereignty  in  the  other.  Most  of  our  railroads  are  in- 
terstate, so  the  exclusion,  by  the  learned  author,  of  the  traffic  of 
purely  intrastate  railroads,  is  negligible.  If  his  real  dilemma,  as 
would  appear,  is  as  to  the  true  definition  of  interstate  commerce, 
it  is  sufficient  to  say  that  the  Supreme  Court  has,  in  a  number  of 
cases,  and  with  an  abundance  of  reasoning,  defined  just  when  an 
interstate  shipment  ceases  to  be  interstate,  and  becomes  intrastate.**^ 

""Congress  and  Intra-State  Commerce,"  David  W.  Fairleigh.  9 
Columbia  Law  Review  38,  45. 

"See  California  v.  Central  Pac.  R.  R.  Co.  (1887)  127  U.  S.  i.  See  also, 
McCullough  V.  Maryland  (1819)  4  Wheat.  316;  Osborne  v.  Bank  (1824)  9 
Wheat.  738;  Railroad  Co.  v.  Peniston  (1873)  18  Wall.  5. 

°'See  especially  Gulf,  etc.  Ry.  v.  Texas  (1907)  204  U.  S.  403;  General 
Oil  Co.  V.  Grain  (1908)  209  U.  S.  211.  By  section  6  of  the  Act  to  Regulate 
Commerce  and  the  amendments  thereto,  if  no  joint  rate  over  any  through 
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Would  that  the  difficulties  of  constitutional  law  could  be  vaulted 
over  as  easily  as  our  esteemed  contemporary  would  have  us  be- 
lieve! Perhaps  we  may  some  day  come,  not  merely  to  national 
incorporation,  but  national  ownership  of  railroads.  Such  might 
not  be  without  constitutional  as  well  as  practical  difficulties.  But 
that  is  beside  the  question. 

If  the  commerce  clause  may  comprehend  intrastate  rates  and 
thus  overthrow  the  reserved  power  of  the  states  explicitly  given  to 
them  by  the  Tenth  Amendment,  why  ma}-  it  not  also  overthrow 
other  co-ordinate  powers  granted  under  the  Constitution  and  held 
to  be  inviolable?  Why,  for  example,  following  out  Judge  San- 
born's reasoning  to  its  logical  -conclusion,  might  not  the  commerce 
clause  be  paramount  to  the  Fifth  Amendment?  And  yet  we  know 
that  the  Interstate  Commerce  Commission  could  not  order  a  con- 
fiscatory rate,  and  we  are  aware  of  the  Supreme  Court's  evasion 
in  the  Commodities  Clause  cases^"  of  any  statement  which  might 
vitiate  the  Fifth  Amendment. 

How  has  the  Interstate  Commerce  Commission  viewed  the 
question?     Let  us  take  a  concrete  case. 

For  many  years  the  fish  dealers  of  Pensacola,  Florida  and 
Mobile,  Alabama,  had  been  strong  competitors  in  the  Alabama 
markets,  the  rates  of  the  Southern  Express  Company  from  both 
points  to  those  markets  having  been  the  same,  although  the  mileage 
from  Pensacola  is,  in  most  instances,  less. 

In  1907,  the  Alabama  Railroad  Commission,  against  the  pro- 
test of  the  Southern  Express  Company,  reduced  the  rates  from 
Mobile  about  one-half,  the  rates  from  Pensacola  remaining  un- 
changed. Whereupon  the  Pensacola  fish  dealers  asked  the  Inter- 
state Commerce  Commission  to  compel  the  Southern  Express 
Company  to  free  them  from  the  resulting  discrimination  in  favor 
of  Mobile.  The  reasonableness  of  the  express  company's  rates  out 
of  Pensacola  when  considered  in  and  of  themselves  w^as  not  as- 
sailed. In  denying  its  power  to  grant  to  the  complainants  the  re- 
route has  been  established,  the  several  carriers  operating  over  such  through 
route  shall  file,  print  and  keep  open  to  public  inspection  the  separately 
established  rates,  fares  and  charges  applied  to  the  through  transportation. 
But  the  fact  that  intrastate  rates  that  may  be  complained  of  are  thus  made 
a  part  of  the  interstate  rate  is  at  the  mere  election  of  the  carriers,  because 
they  could  have  established  a  joint  rate,  with  which  the  State  could  not  in- 
terfere, any  more  than  the  State  or  the  carrier  can,  by  requiring  local 
billing  of  interstate  shipments  between  points  within  the  State,  change  the 
character  of  such  shipments,  and  prevent  Congress  or  the  Interstate  Com- 
merce Commission  from  regulating  the  same. 

"U.  S.  ex  rel  v.  Del.  &  Hudson  Co.  (1908)  213  U.  S.  366;  U.  S.  f. 
Lehigh  Valley  Ry.  Co.   (1910)  220  U.  S.  257. 
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lief  which  they  asked,  the  Commission,  speaking  through  Com- 
missioner Harlan  said,  after  quoting  section  one  of  the  Interstate 
Commerce  Act,  defining  the  limitations  upon  the  jurisdiction  of  the 
Commission : 

"This  language  seems  to  have  but  one  meaning,  and  that  is 
that,  although  the  Congress  constitutionally  may  give  and  in  fact 
has  given  to  the  national  commission  authority  to  control  and  regu- 
late the  rates  to  be  demanded  and  accepted  by  interstate  carriers  on 
interstate  traffic,  it  has  excluded  us  from  the  exercise  of  any  such 
powers  as  to  the  purely  state  traffic  of  interstate  carriers.  What- 
ever authority  may  be  vested  in  the  courts  for  the  redress  of  such 
wrongs,  it  seems  reasonably  clear  that  this  Commission,  under 
such  circumstances  as  are  disclosed  on  the  record,  may  not  law- 
fully interfere  by  an  order,  the  purpose  of  which  is  directly  or 
indirectly  to  affect  the  rates  imposed  upon  the  defendant  by  the 
order  of  the  Alabama  commission. 

"The  carriage  of  traffic  by  a  common  carrier  for  one  com- 
munity or  one  set  of  shippers  at  less  than  it  carries  the  same  traffic 
for  a  like  distance,  and  under  substantially  similar  transportation 
conditions,  for  another  community  or  another  set  of  shippers  is 
not  only  in  contravention  of  fundamental  rights  and  justice  but  is 
essentially  iniquitous.  If  such  a  discrimination  is  practiced  by  a 
common  carrier  as  between  communities  or  different  sets  of  ship- 
pers within  the  same  state  and  on  traffic  moving  only  within  the 
state,  redress  may  usually  be  had  under  the  state  laws.  On  the 
other  hand,  if  an  interstate  carrier  is  guilty  of  such  a  discrimina- 
tion with  respect  to  interstate  traffic,  redress  may  be  had  under  the 
act  to  regulate  commerce.  But  when  a  carrier,  as  in  this  case, 
serves  two  communities  similarly  situated,  by  hauling  the  same 
traffic  under  similar  conditions  from  a  point  of  origin  to  destina- 
tions in  the  same  state  and  also  to  the  same  destinations  from  an 
interstate  point  of  origin,  it  is  not  altogether  clear  that  existing 
legislation  affords  redress  against  a  discrimination,  as  between  the 
two  points,  when  resulting  from  an  order  by  the  state  commission. 
But  unless  some  such  power  is  lodged  somewhere  under  appro- 
priate legislation,  it  is  evident  that  state-made  rates,  if  established  in 
pursuance  of  a  narrow  or  selfish  local  policy,  may  not  only  hinder 
and  harm  and  burden  interstate  traffic  and  interstate  interests,  but 
may,  if  adjusted  with  that  end  in  view,  take  from  a  point  in  an- 
other state  a  business  that  naturally  belongs  to  that  point,  or  in 
which  it  is  entitled  at  least  to  participate,  on  the  basis  of  equal 
rates  and  equal  opportunity. 

"  *  *  *  The  defendant  is  one  concern  and  one  instrument 
of  commerce  operating  through  and  across  those  invisible  lines  that 
separate  the  several  states  from  one  another.  It  has  but  one  corps 
of  officers  and  employees  and  but  one  equipment.  Its  only  object 
is  to  serve  all  the  shippers  in  the  territory  through  which  it  passes. 
That  object  is  legitimately  effected  only  when  it  serves  its  whole 
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constitutent  public  upon  substantially  similar  terms  when  the  con- 
ditions are  substantially  similar.  If  it  voluntarily  makes  a  distinc- 
tion between  traffic  that  moves  from  a  point  in  one  state  to  a  point 
in  another  state  and  traffic  that  moves  between  points  in  the  same 
state,  and  gives  to  the  state  traffic  lower  rates  than  to  the  interstate 
traffic  moving  under  substantially  similar  conditions,  it  imposes  upon 
the  latter  a  burden  that  it  ought  not  justly  to  bear,  and  it  discrimi- 
nates against  one  community  in  favor  of  another.  The  same  bur- 
den and  discrimination  follow  if  instead  of  voluntarily  so  adjusting 
its  rates  it  is  compelled  so  to  adjust  them  by  the  action  of  a  state 
commission.  It  may  be  that  this  anomaly  in  transportation  neces- 
sarily results  from  our  dual  system  of  government  and  that  a 
remedy  is  beyond  reach  without  some  amendment  to  the  National 
Constitution.  On  principle  it  is  clear  that  a  carrier  operating 
through  tw-o  or  more  states  is  but  one  vehicle  of  commerce,  and 
all  traffic  moved  by  it,  whether  state  or  interstate,  ought,  w-hen  the 
general  transportation  conditions  are  the  same,  to  bear  its  just  pro- 
portion of  the  cost  of  operation  and  ought  to  yield  no  more  and 
no  less  than  its  just  proportion  of  the  revenues  of  the  carrier. 
Any  other  theory  is  fundamentally  inequitable,  illogical,  and  un- 
reasonable. It  may  be,  but  on  that  point  we  express  no  opinion, 
that  the  Congress  may  constitutionally  protect  interstate  com- 
merce, as  w'ell  as  the  carriers  that  are  engaged  in  interstate  trans- 
portation, by  requiring  that  any  state  traffic  moved  by  such  a 
carrier  shall  bear  its  just  proportion  of  the  cost  of  operation  and 
yield  its  proper  proportion  of  profit  to  the  carrier;  and  that  with 
such  an  end  in  view  it  may  authorize  this  Commission  to  fix  min- 
imum rates,  at  least,  for  state  traffic  when  moved  by  carriers  en- 
gaged also  in  interstate  transportation ;  or  that  it  may  provide  that 
no  carrier  engaged  in  interstate  transportation  of  passengers  or 
property  may  at  the  same  time  carry  state  traffic  at  rates  that  are 
less  than  the  rates  exacted  by  it  for  interstate  carriage  of  like  dis- 
tance and  under  like  transportation  conditions.  It  has,  however, 
not  attempted  any  such  legislation,  and  whether  such  an  enact- 
ment would  stand  the  test  of  scrutiny  by  the  courts  under  the  Con- 
stitution as  it  now  stands,  and  if  so,  whether  it  would  be  desirable 
from  the  standpoint  of  a  broad  public  policy,  are  questions  that 
must  ultimately  be  determined  by  the  legislative  power  and  there- 
fore cannot  profitably  be  discussed  by  the  Commission  in  this 
proceeding."" 

"Saunders  v.  Southern  Express  Company  (1910)  18  I.  C.  C.  Rep.  415, 
422-424.  See  also.  In  Matter  of  Freight  Rates  (1905)  11  I.  C.  C.  Rep.  180; 
Hope  Cotton  Oil  Co.  v.  Texas  &  Pac.  Ry.  Co.  (1907)  12  I.  C.  C.  Rep. 
265;  Reliance  Textile  and  Dye  Works  v.  Southern  Ry.  Co.  (1907)  13 
I.  C.  C.  Rep.  48.  The  Interstate  Commerce  Commission  has  recently  ruled 
that  it  will  not.  with  respect  to  passenger  rates,  grant  relief  beyond  May 
of  this  year  from  the  prohibitions  of  the  Fourth  Section  of  the  Act,  against 
through  rates  in  excess  of  intermediate  rates,  where  the  intermediate  rates 
have  been  reduced  bv  state  action.     See  Fourth  Section,  Order  89. 

In  Alpha  Portland  Cement  Co.  v.  The  B.  &  O.  R.  R.  Co..  et  al..  22  I.  C.  C. 
Rep.  446,  451,  decided  in  January  last,  Commissioner  Clements  said:  "At- 
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In  spite  of  what  the  Commission — an  astute  body  always 
zealous  for  greater  powers — has  said,  Judge  Sanborn,  in  the 
Minnesota  cases,  declared  that 

"  *  *  *  the  natural  and  reasonable  construction  of  the  proviso 
in  Section  I  [of  the  Interstate  Commerce  Act]  is  that  it  was  in- 
serted out  of  abundance  of  caution  to  make  sure  that  the  broad 
terms  of  the  act  did  not  go  beyond  the  constitutional  power  of  the 
Congress  and  directly  regulate  intrastate  commerce  more  than 
was  necessary  completely  to  regulate  interstate  commerce,  and 
that  it  has  no  farther  effect  upon  the  subject  of  discrimination  now 
under  discussion."'"' 

Space  does  not  admit  of  lengthy  quotations  from  this  opinion. 
Moreover,  every  argument  advanced  by  Judge  Sanborn  is  believed 
to  be  completely  refuted  by  the  court  in  the  Kentucky  case. 

"  *  *  *  The  question,  then,  comes  at  last  to  this :  Whether 
a  business  or  economic  policy  of  a  railroad  company,  as  distin- 
guished from  a  legal  duty,  to  change  its  interstate  rates  to  cor- 
respond with  just  and  reasonable  local  rates  imposed  by  the  state 
for  the  transportation  of  traffic  originating  and  ending  wholly  with- 
in the  state,  can  be  said  to  be  a  direct,  and  not  merely  an  indirect, 
effect  of  the  state's  action.  Thus,  in  distinguishing  direct  from 
indirect  effect,  can  such  conditions  be  made  the  basis  of  a  presump- 
tion of  fact,  equivalent  to  a  rule  of  law,  such  as  a  federal  statute 
forbidding  interstate  rates  from  exceeding  the  sum  of  the  local 
rates  between  given  interstate  points?  One  difference  between 
such  presumption  and  rule  is  the  uncertainty  whether  the  railroad 
company  in  the  end,  at  its  election,  will  not  decline  to  yield  to  the 
conditions  created  by  the  two  sets  of  rates — interstate  and  local 
rates — and  so  defeat  any  presumption  of  fact  that  might  be  in- 
dulged in  its  favor  by  the  courts,  while  the  rule  of  law  may  always 
be  certainly  enforced  through  judicial  decision.  Another  differ- 
ence is  that  any  election  by  the  company  to  change  the  interstate 
rates  would  seem  to  be  an  intervening  cause,  and  consequently 
render  such  change  an  indirect  result.  Without  deciding  whether 
there  may  be  facts  attending  the  administration  of  a  state  law 
which  show  a  result  so  inevitable,  for  business  reasons,  that  the 
result  should  be  held  to  be  the  direct  effect  of  the  law,  though  not 

tention  also  is  called  to  the  rate  to  Elkins,  W.  Va.,  which  is  $2  from 
Manheim  and  $1.80  from  Universal,  for  distances  of  S8  and  203  miles,  re- 
spectively. Prior  to  the  filing  of  this  complaint  the  rate  from  Manheim 
was  $2.30.  This  presents  the  reverse  of  the  low  intrastate  rate  effecting  an 
unjust  discrimination  against  an  interstate  point.  The  present  rate  from 
Manheim  is  clearly  unjust,  both  relatively  with  Universal  and  per  se. 
Complainant  asks  for  an  order  removing  the  discrimination,  but  whether 
or  not  our  jurisdiction  extends  to  such  a  case  it  would  perhaps  be  inap- 
propriate to  consider  or  further  discuss  the  Elkins  rate,  inasmuch  as  the 
Supreme  Court  now  has  under  consideration  the  same  general  question  in 
another  proceeding." 

"(1911)   184  Fed.  765,  796. 
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specified  in  the  law,  yet  as  applied  to  this  case  the  fallacy  of  as- 
cribing equality  to  the  presumption  of  fact  and  rule  of  law  in  both 
conclusive  and  permanent  effect  may,  we  think,  be  further  tested 
by  the  consequences.  The  logic  of  the  company's  argument  would 
release  its  local  rates  from  governmental  regulation  altogether;  for 
the  United  States  could  not  fix  the  local  rates,  because  they  are 
local,  and  the  state  could  not  change  them,  because  it  would  thereby 
cast  a  direct  burden  on  interstate  commerce.  The  inevitable  efifect 
would  be  that,  so  far  as  rate-making  is  concerned,  the  State  Rail- 
road Commission  would  have  no  reason  to  exist,  and  state  regula- 
tion of  state  rates  would  become  simply  historic."^* 

After  laying  great  emphasis  upon  the  case  of  Mo.  Pac.  Ry.  Co. 
V.  Kansas,  which  has  already  been  referred  to,  the  court  continued : 

"Now,  when  it  is  recalled  that  one  of  the  claims  made  here  is 
that  the  reduction  of  the  local  rates  between  points  on  the  south 
side  of  the  Ohio  river  (like  Louisville,  Covington,  and  Newport) 
and  Bardstown  will  for  business  or  economic  reasons  necessitate 
a  corresponding  reduction  of  the  Jeffersonville  and  Cincinnati  rates 
to  Bardstown,  not  to  speak  of  points  north  of  those  cities,  it  is  hard 
to  distinguish  such  a  claim  from  that  urged  by  the  railroad  com- 
l)any  in  the  Kansas  case  in  regard  to  the  absence  of  terminal  facili- 
ties at  the  state  line  and  the  consequent  necessity  to  operate  20 
miles  further,  to  Butler.  This  latter  claim  was  based  alone  upon 
a  business  or  economic  reason,  but  the  answer  of  the  Chief  Justice 
was  that  this  'would  be  at  the  mere  election  of  the  corporation.' 
This  answer  is  equally  applicable  to  the  complaint  made  here.  This 
right  of  election  signifies  choice  between  alternatives,  in  the  sense 
that  either  or  any  of  them  may  be  rightfully  selected.  The  choice 
is  to  be  exercised  by  the  company.  It  follows  that  the  burden  on 
interstate  rates  complained  of  here  is  one  that  may  or  may  not 
be  assumed  bv  the  company,  according  to  its  financial  interests. 
It  does  not  follow  that  its  averment  of  a  present  intent  to  assume 
the  burden  will  practically  be  either  a  necessary  or  wise  choice 
of  alternatives,  much  less  that  the  company  will  continue  to  carry 
the  burden.  The  important  point,  however,  is  that  the  Supreme 
Court  has  declared  that  such  a  burden  is  not  in  its  effect  direct."^'' 

Judge  Sanborn  speaks  of  a  broad  and  fundamental  difference 
between  the  power  of  the  state  over  intrastate  commerce  and  the 
power  of  the  nation  over  interstate  commerce.  This  statement  is 
misleading  to  say  the  least,  because  as  we  have  seen  from  the 
foregoing  decisions,  the  power,  within  its  proper  sphere  of  action, 
is  just  as  exclusive  in  the  one  case  as  in  the  other.  Nor  by  this  is 
it  meant  that  the  extent  of  power  under  the  commerce  clause  is 
limited  by  the  reasons  which  may  have  caused  its  grant  to  Con- 
gress.    But  the  extent  of  that  power  is  limited  by  the  express 

"(1911)    186  Fed.  176,  199-200. 
"Ibid.  203. 
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terms  of  its  grant.  Judge  Sanborn  himself  says  one  moment  that 
the  two  classes  of  rates  are  inextricably  interwoven,  while  the  very 
next  moment  he  says  that  the  two  classes  of  business  are  distinct 
for  the  purpose  of  determining  the  inherent  reasonableness  of  the 
intrastate  rates.  As  for  the  sttaement  of  the  learned  judge  that 
"the  reduction  of  local  rates  does  not  interfere  with  interstate 
rates  *as  a  matter  of  law,'  yet  it  may  do  so  as  a  matter  of  fact,"°* 
it  is  impossible  to  comprehend  the  meaning,  if  indeed  it  has  any. 

If  the  commerce  clause  is  as  comprehensive  and  overwhelming 
as  Judge  Sanborn  would  make  it,  why  might  it  not  vitiate  other 
equally  inviolable  rights  under  the  Constitution,  whether  granted 
to  the  States  or  to  the  National  Government  ?  For  example,  carry- 
ing Judge  Sanborn's  argument  to  a  perfectly  logical  conclusion, 
could  it  not  completely  vitiate  the  Fifth  Amendment?  Yet  we 
cannot  overlook  the  words  of  the  Supreme  Court  on  this  very 
point,  notably  in  the  Commodities  Clause  Cases.^^ 

Eighteen  years  ago,  Mr.  Justice  Brewer,  in  an  opinion  fraught 
with  almost  incalculable  importance  to  the  welfare  of  our  nation, 
made  this  statement,  one  of  the  most  cogent  ever  rendered  by  any 
member  of  our  highest  court: 

"Constitutional  provisions  do  not  change,  but  their  operation 
extends  to  new  matters  as  the  modes  of  business  and  the  habits  of 
life  of  the  people  vary  with  each  succeeding  generation.  The 
law  of  the  common  carrier  is  the  same  to-day  as  when  transporta- 
tion on  land  was  by  coach  and  wagon,  and  on  water  by  canal  boat 
and  sailing  vessel,  yet  in  its  actual  operation  it  touches  and  regu- 
lates transportation  by  modes  then  unknown,  the  railroad  train 
and  the  steamship.  Just  so  is  it  with  the  grant  to  the  national 
government  of  power  over  interstate  commerce.  The  Constitution 
has  not  changed.  The  power  is  the  same.  But  it  operates  today 
upon  modes  of  interstate  commerce  unknown  to  the  fathers,  and 
it  will  operate  with  equal  force  upon  any  new  modes  of  such  com- 
merce which  the  future  may  develop."*"^ 

If  the  Minnesota  decision  is  right,  are  not  previous  decisions 
overthrown  and  is  not  a  "different  kind"  of  commerce  added  to 
"new  modes"  of  commerce?  But  "The  Constitution  has  not 
changed.  The  power  is  the  same,"  until  the  people,  not  the  courts, 
through  the  exercise  of  their  power  of  amendment  see  fit  to  en- 
large it,  by  changing  the  Constitution. 

Wiu^iAM  C.  Coleman. 

Baltimore. 

^(1911)  184  Fed.  76s,  797. 

""U.  S.  V.  Delaware  &  Hudson  Co.   (1908)  213  U.  S.  3z(>,  4i6.     See  also, 
U.  S.  V.  Lehigh  Valley  Ry.  Co.  (1911)  220  U.  S.  257. 
nn  re  Debs  (1895)   158  U.  S.  564,  59i- 
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NOTES. 

Subrogation  in  its  Relation  to  the  Law  of  Trusts. — The  general 
rule  that  one  paying  a  debt  primarily  due  from  another  is  in  equity 
entitled  to  enjoy  whatever  means  the  creditor  had  of  enforcing  pay- 
ment by  the  principal  debtor,^  is  worked  out  through  the  theory  that 
the  party  so  discharging  the  obligation  is  substituted  to  the  creditor's 
former  position.^  It  is  in  accordance  with  this  theory  that  a  surety 
who  has  discharged  the  principal's  debt  stands  in  the  creditor's  place,' 
and  apparently  as   a  derivative  corollary  of  this  rule  security  in   a 

*Orrick  v.  Durham  (1883)  79  Mo.  174;  Begein  v.  Brehm  (1889)  123 
Ind.  160;  Joselyn  v.  Edwards   (1877)   57  Ind.  212. 

'Jackson  v.  Boylston  Ins.  Co.  (1885)  139  Mass.  508;  Gans  v.  Thieme 
(1883)  93  N.  Y.  225. 

*Lake  v.  Bnitton    (1856)   8  DeG.  M.  &  G.  440. 
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surety's  hands  may  in  some  circumstances  be  reached  by  the  creditor.* 
But  where  the  principal  obligation  and  the  security  are  closely  identi- 
fied, as  if  the  debt  is  secured  by  a  bond,  there  is  the  logical  objec- 
tion to  substitution  after  payment  by  the  surety  that  nothing  remains 
to  be  substituted  to.^  Yet  many  courts  have  swept  aside  this  difficulty,^ 
which,  it  seems,  should  consistently  have  been  held  to  extend  to 
security  merely  collateral  to  the  debtJ 

This  doctrine  of  subrogation,  said  to  rest  on  "pure  equity  and 
benevolence,"*  seems  to  have  been  transplanted  from  the  civil  law.' 
Nevertheless,  administered  by  courts  of  equity,  it  has  doubtless 
derived  its  character  from  the  doctrines  of  that  system  which  has 
developed  our  law  of  trusts;  and  it  seems  that  were  it  professedly 
regarded  as  germane  to  that  law,  the  difficulty  above  referred  to  would 
disappear,  and  with  it  much  haziness  as  to  what  subrogation  is.  If, 
for  instance,  it  were  avowedly  agreed  that  securities,  including  the 
principal  obligation,  supplied  by  a  debtor  to  secure  the  debt,  were 
impressed  with  a  quasi  trust  for  the  benefit  of  the  surety,  then  upon 
payment  by  the  latter  they  would  not  be  extinguished,  but  in  equity 
transferred  to  him.  And  indeed  the  rights  of  a  creditor  bear  evi- 
dences of  being  in  fact  subject  to  such  an  equity.^°  As  above  pointed 
out,  in  many  States  the  principal  obligation  is  kept  alive  for  the 
surety's  benefit.  Besides  this,  equity  requires  a  creditor  to  do  nothing 
prejudicial  to  the  surety's  right  to  subrogation,  and  if  he  does  so  the 
surety  is  pro  tanto  discharged.^^  Again,  the  surety  becomes  entitled  to 
an  assignment,^^  and  a  stranger  taking  the  security  with  notice  takes 
subject  to  the  equity.^^  Similarly  in  cases  of  insurance  the  insurer  is 
pro  tanto  discharged  if  the  insured  releases  from  liability  one  legally 
responsible  for  the  damage,'*  while  such  a  release  is  no  defence  to  one 

*Loehr  V.  Colborn  (1883)  92  Ind.  24;  Maure  v.  Harrison  (1692)  i  Eq. 
Cas.  Abr.  93;  Daniel  v.  Hunt  (1884)  77  Ala.  567. 

"Copis  V.  Middleton  (1823)  i  Turn.  &  R.  224;  see  Hodgson  v.  Shaw 
(1834)  3  M.  &  K.  183;  I  Story,  Eq.  Jur.,  (13th  ed.)  §§  499-&  and  499-c. 
This  difficulty  has  been  removed  in  England  by  legislation.  Mercantile 
Law  Amendment  Act,  19  &  20  Vict.,  c.  97,  §  5. 

Xumpkin  v.  Mills  (1848)  4  Ga.  343;  Townsend  v.  Whitney  (1878)  75 
N.  Y.  425;  Smith  v.  Rumsey  (1876)  33  Mich.  183.  This  difficulty  was 
avoided  by  the  Roman  Law  on  the  theory  that  payment  by  the  surety  ef- 
fected a  sale  of  the  debt  to  him  by  the  creditor.  See  i  Story,  Eq.  Jur., 
(13th  ed.)  §  500.    Without  the  notion  of  a  trust  that  theory  seems  a  fiction. 

^See  Townsend  v.  Whitney  supra. 

'Cottrell's  Appeal    (1854)    23    Pa.   294. 

^Lumpkin  v.  Mills  supra;  Baylie,  Suretyship,  356;  Sheldon,  Subrogation. 
(2nd  ed.)  §  I. 

*°Shaw,  C.  J.,  in  Hart  v.  Railroad  (Mass.  1847)   13  Met.  99. 

"Pearl  v.  Deacon  (1857)  24  Beav.  186;  Guild  v.  Butler  (1879)  127 
Mass.  386;  Baker  v.  Briggs  (Mass.  1827)  8  Pick.  122;  Cummings  v. 
Little  (1858)  45  Me.  183;  see  Forbes  v.  Jackson  (1822)  L.  R.  19  Ch.  Div. 
615. 

"Forbes  v.  Jackson  supra;  McCulIom  v.  Hinckley  (1837)  9  Vt.  143. 

"Cummings  v.  Little  supra;  cf.  Eastman  v.  Foster  (Mass.  1844)  8  Met. 
19;  Ross  v.  Wilson  (Miss.  1846)  7  Sm.  &  M.  753;  Carpenter  v.  Brewer 
(1868)   42  Miss.  28. 

"Packham  v.  Germ.  Fire  Ins.  Co.   (1900)   91  Md.  515. 
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who  took  it  with  notice  of  the  insurer's  rights.^^  All  of  these  facts 
fit  into  the  notion  that  whatever  one  may  become  entitled  to  be  sub- 
rogated to  is  substantially  a  trust  res. 

In  some  instances  the  notion  of  a  trust  is  avowedly  applied  to  the 
subject-matter  of  a  right  of  subrogation.  This  seems  to  explain  the 
right  of  creditors  of  an  insolvent  trustee  authorized  to  continue  the 
testator's  property  in  a  business,  to  proceed  against  that  property.^' 
The  same  principle  accounts  for  a  creditor's  right  to  security  held  by 
the  surety  for  the  payment  of  the  debt/^  a  class  of  cases  illustrated 
by  People  v.  Metropolitan  Surety  Co.  (1911)  132  N.  Y.  Supp.  835.  In 
that  case  both  principal  and  surety  were  insolvent,  and  the  former  had 
deposited  certain  cash  with  the  latter  as  collateral  to  his  bond.  This 
the  court  held  that  the  creditor  was  entitled  to  reach  as  a  cestui  que 
trust.  A  distinction,  however,  is  taken  between  cases  where  the 
security  was  given  as  a  provision  for  the  payment  of  the  debt  in  case 
of  default  by  the  principal,  and  where  it  is  held  strictly  for  the  per- 
sonal indemnity  of  the  surety.^^  In  the  former  case  the  creditor  may 
reach  the  security  as  being  impressed  with  a  trust  for  payment  of  the 
debt,^^  and  accordingly  in  such  case  the  creditor's  lien  seems  to  rest 
on  intention.  But  although  this  cannot  be  true  where  the  security  was 
strictly  for  the  surety's  personal  protection,  even  here  the  creditor's 
equity  is  held  to  exist,  at  any  rate  where  surety  and  principal  are  both 
insolvent.^"  The  explanation  of  this  must  be  that  as  a  surety  can 
reach  his  creditor's  security,  so  equity  will  impress  a  trust  in  favor 
of  the  latter  on  property  in  the  former's  hands  in  any  way  dedicated 
to  meeting  liabilities  connected  with  the  obligation  in  question.  Had 
the  surety  met  the  debt  the  security  would  have  been  lost  to  the  prin- 
cipal's general  creditors,  and  would  substantially  have  reached  the 
hands  of  the  particular  one.  Accordingly  it  seems  proper  that  equity 
should  raise  a  trust  in  the  latter's  favor  rather  than  that  the  general 
creditors  should  profit  at  his  expense  by  an  event  so  little  concerning 
them  as  the  surety's  insolvency.^^ 


Effect  Upon  Prior  Will  of  the  Nullification  of  Subsequent 
Revoking  or  Inconsistent  Will. — The  principle  that  a  republication 
is  necessary  to  make  effective  a  will  which  has  been  rendered  void,  was 

"Hart  V.  Railroad  supra;  West  of  England  Fire  Ins.  Co.  v.  Isaacs 
L.  R.   [1897]   I  Q.  B.  226. 

"Strickland  v.  Symons  (1884)  L.  R.  26  Ch.  Div.  245;  Lewin,  Trusts, 
(i2th  ed.)  §  794-a;  see  Laible  v.  Ferry  (1880)  32  N.  J.  Eq.  791. 

"Daniel  v.  Hunt  supra;  Chambers  v.  Prewitt  (1898)  172  111.  615;  Vail 
V.  Foster   (1850)   4  N.  Y.  312;  Eastman  v.  Foster  supra. 

"Sheldon,   Subrogation,    (2nd  ed.)    §   160. 

"Sheldon,  Subrogation,  (2nd  ed.)  §§  154,  155;  Daniel  v.  Hunt  supra; 
Chambers  v.  Prewitt  supra;  Vail  v.  Foster  supra;  Eastman  v.  Foster 
supra. 

"Sheldon,  Subrogation,  (2nd  ed.)  §§  160,  162;  In  re  Fickett  (1881)  72 
Me.  266;  Kelly  v.  Herrick  (1881)  131  Mass.  373;  Thompson  v.  Taylor 
(1878)  12  R.  I.  109;  Keyes  v.  Brush  (N.  Y.  1830)  2  Paige  311. 

"In  the  principal  case  the  cash  security  had  all  been  paid  out  by  the 
surety  and  nothing  substituted  for  it.  Inasmuch  as  there  was  consequently 
no  trust  res  which  could  be  identified,  it  seems  impossible  to  sustain  the 
result.  Cavin  v.  Gleason  (1887)  105  N.  Y.  256;  see  Tavlor  v.  Plumer 
(1815)   3  M.  &  W.  562. 
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early  recognized  by  the  common  law  courts,^  and  while  prior  to  the 
Statute  of  Frauds  such  republication  could  be  proved  by  parol,^  Lord 
Hardwick  held  in  Martin  v.  Savage^  that  under  the  Statute  parol 
evidence  was  inadmissible  to  sustain  the  republication  of  a  devise  of 
lands.  But  in  the  case  of  wills  of  personalty,  the  ecclesiastical  courts 
continued  to  recognize  oral  republications*  until  forbidden  by  the 
Wills  Act  in  1838.^  What  should  constitute  a  revocation,  however, 
was  a  question  of  considerable  difficulty.  The  mere  making  of  a 
second  will  did  not  ipso  facto  nullify  all  other  wills,®  and  where  it 
could  not  be  proved  that  by  the  second  will  the  first  was  in  fact 
revoked,  it  was  allowed  to  stand  on  destruction  of  the  second,''^  not 
because  it  had  been  revived,  but  because  it  had  never  ceased  to  exist. ^ 
It  is  apparently  a  failure  to  grasp  this  distinction  which  ha:s  led  to 
the  prevalent  doctrine  that  a  revoked  will  may  be  revived  by  a 
destruction  of  the  revoking  instrument,  when  coupled  with  an  inten- 
tion that  the  former  should  stand,^  or,  according  to  some  cases,  regard- 
less of  intent.^"  Both  of  these  lines  of  decisions,  however,  as  applied 
to  wills  of  realty,  disregard  the  Statute  of  Frauds  as  well  as  the  early 
decision  of  Lord  Hardwick.^^  It  is  true  that  in  the  case  of  Harwood 
V.  GoodrigM^^  Lord  Mansfield,  by  way  of  dictum,  laid  down  some  such 
rule,  but  his  statement  loses  much  force  when  taken  in  connection 
with  the  fact  that  the  contestants  in  that  case  failed  to  prove  any 
revocation  of  the  first  will,  and  the  decision  was  placed  expressly  upon 
that  ground.^^ 

In  those  States  of  this  country  where  the  question  has  not  been 
settled  by  statute,^*  the  decisions  are  in  hopeless  conflict.  A  number 
of  courts  have  followed  literally  the  dictum  of  Lord  Mansfield  and 

^Burtonshaw  v.  Gilbert  (i774)  Cowp.  49;  4  Kent,  Com.,  *532.  The  same 
view  was  taken  by  the  early  American  cases.  Witter  v.  Mott  (1816)  2 
Conn.  67;  Warner  v.  Warner's  Estate  (1864)  37  Vt.  356. 

"Beckford  v.  Parnecott  (i595)  Cro.  EHz.  493- 

*(i74o)   Barnardiston  Ch.  189. 

*Usticke  V.  Bawden  (1824)  2  Add.  Ecc.  116,  125;  Emerson  v.  Boville 
(1802)   I  Phillimore  342. 

"Major  V.  Williams   (1843)  3  Curt.  Ecc.  432. 

'Harwood  v.  Goodright  (i774)  Cowp.  87. 

^Harwood  v.  Goodright  supra;  see  also  Goodright  v.  Glazier  (1770) 
4  Burr.  2512. 

^Harwood  v.  Goodright  supra;  Goodright  v.  Glazier  supra. 

"Colvin  V.  Warford  (1863)  20  Md.  357;  In  re  Gould's  Will  (1900)  72 
Vt.  316;  Williams  v.  Miles  (1903)  68  Neb.  463;  see  Pickens  v.  Davis 
(1883)  134  Mass.  252. 

"Flintham  v.  Bradford  (1848)  10  Pa.  82;  Stetson  v.  Stetson  (1903) 
200  111.  601 ;  see  Randall  v.  Beatty  (1879)  31  N.  J.  Eq.  643. 

"Martin  v.  Savage  supra. 

''See  note  6  supra.  Mansfield,  C.  J.,  "If  a  subsequent  will  either  vir- 
tually or  expressly  revoking  a  former  will  be  destroyed,  the  former  if  sub- 
sisting, is  revived."    See  4  Kent,  Com.,  *S32. 

"In  Goodright  v.  Glazier  supra,  the  decision  also  proceeded  upon  the 
premise  that  the  first  will  had  never  been  revoked. 

"In  New  York,  Ohio,  Indiana,  Missouri,  Kentucky,  California,  Arkansas 
and  Virginia,  statutes  similar  to  the  English  Wills  Act  have  been  enacted. 
See  Schouler,  Wills,  §  415. 
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held  that  a  revoking  will  is  ambulatory  in  character,  and  of  no  effect 
if  destroyed  before  the  testator's  death.^"  The  fallacy  of  this  argu- 
ment lies  in  a  failure  to  appreciate  that  a  clause  of  revocation 
inserted  in  a  will  is  unnecessary  to  its  testamentary  validity,  and 
should  be  treated  as  a  separate  instrument  of  immediate  operation, 
which  eo  instanti  renders  void  the  prior  will.^* 

A  ntmiber  of  courts,  however,  while  sustaining  this  principle, 
nevertheless  have  held  that  the  prior  will  is  revived  by  a  destruction 
of  the  revoking  instrument,  if  the  testator  so  intended.^''^  This  posi- 
tion was  taken  in  a  recent  Iowa  case,  Blaclcett  v.  Ziegler  et  al.  (1911) 
133  N.  W.  901,  where  a  subsequent  will,  which  in  express  terms 
revoked  a  former  will  was  destroyed  by  the  testatrix  desiring  to  set 
up  the  first,  and  the  court  admitted  parol  evidence  of  her  declarations 
of  intention  to  sustain  a  revival.  But  if  it  is  conceded  that  the 
revocatory  clause  operates  at  once,  it  would  seem  that  for  all  legal 
purposes  the  will  is  void  and  can  have  no  effect  unless  republished.^* 
It  follows,  therefore,  that  to  base  a  revival  solely  upon  the  testators 
oral  declarations  of  intention  is  simply  to  permit  a  republication  by 
parol  in  violation  of  the  Statute  of  Frauds. ^^  A  further  distinction 
has  sometimes  been  drawn  between  cases  where  the  second  will  con- 
tained an  express  clause  of  revocation,  and  those  where  it  was  only 
inconsistent  with  the  first,  and  the  conclusion  reached  that  in  the 
former  class  the  revocation  operates  immediately,  but  in  the  latter  not 
until  the  testator's  death.^o  Since,  however,  a  revocation  depends 
upon  a  present  intention  to  revoke,  rather  than  upon  words,  it  would 
seem  that  on  principle  the  question  whether  an  inconsistent  will 
operates  as  a  present  revocation  should  depend  upon  the  intention  of 
the  testator  to  be  gathered  from  extrinsic  circumstances.  But  an 
express  clause  of  revocation  in  the  second  will  is  an  unequivocal 
expression  of  intention  that  the  revocation  be  immediately  effected; 
it  is  a  complete  verbal  act,  and  it  is  submitted  that  a  will  thus  revoked 
is  as  completely  destroyed  as  if  it  had  been  cancelled,  and  a  revival 
should  not  be  allowed  unless  the  will  is  republished  in  compliance 
with  the  Statute  of  Frauds.  While  only  a  few  courts  have  followed 
this  view,-i  the  fact  that  a  formal  republication  is  required  in  those 
jurisdictions  where  the  question  has  been  regulated  by  statute,^^ 
would  seem  to  indicate  that  it  conforms  with  the  dictates  of  sound 
policy. 

"Flintham  v.  Bradford  supra;  Stetson  v.  Stetson  supra:  Randall  v. 
Beatty  supra;  Taylor  v.  Taylor  (S.  C.  1820)  2  N.  &  McC.  482. 

"James  v.  Marvin  (1821)  3  Conn.  376;  Hawes  v.  Nicholas  (1889)  72 
Texas  481. 

"Colvin  V.  Warford  supra;  Williams  v.  Miles  supra;  Pickens  v.  Davis 
supra. 

"Gardner,  Wills,  274  n. 

"Martin  v.  Savage  supra. 

"Cheever  v.  North  (1895)  106  Mich.  390;  Page,  Wills,  §  273.  This 
distinction  is  criticized  in  15  Harv.  L.  Rev.  142. 

"Harwell  v.  Lively  (i860)  30  Ga.  315;  In  re  Noon's  Will  (1902)  115 
Wis.  299;  Scott  V.  Fink  (1881)  4.5  Mich.  241;  Danley  v.  Jefferson  (1908) 
150  Mich.  590. 

^'Schouler,  Wills.  §  41;  n.  i;  Rudisill's  Ex'r  v.  Rodes  (Va.  1877)  29 
Gratt.  147. 
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Charitable  Trusts  m  New  York. — Whatever  may  have  been  the 
origin  of  charitable  uses/  it  became  well  settled  in  England  at  an 
early  date  that  neither  the  rule  against  perpetuities^  nor  that  requir- 
ing certainty  of  beneficiaries^  should  be  permitted  to  deprive  the 
public  of  the  many  charities  containing  those  vices;  and  this  con- 
clusion, together  with  a  liberal  exercise  of  both  the  judicial*  and 
prerogative  cy  pres  power/  greatly  simplified  the  English  system. 
That  even  development,  however,  is  in  striking  contrast  with  the 
checkered  career  of  charitable  trusts  in  this  State,  where  the  legis- 
lature and  the  courts  seem  to  have  aimed  to  complicate  rather  than 
to  simplify  the  law. 

The  Eevised  Statutes  of  1830®  marked  the  first  step  toward  un- 
certainty, and  it  was  only  after  a  judicial  struggle  of  some  fifty 
years  that  it  became  finally  settled  that  charitable  trusts,  as  inherited 
from  England,"^  had  been  abolished  with  all  others  not  specifically 
saved  in  the  revisers'  scheme.^  This  result,  which  at  least  had  the 
virtue  of  certainty,  was  of  short  duration.  The  Laws  of  1893^  pro- 
vided that  no  charities  otherwise  valid  should  fail  for  indefiniteness 
of  beneficiaries,  and  entrusted  their  enforcement  to  the  Supreme 
Court  on  motion  of  the  attorney-general,  but  made  no  mention  of 
other  possible  defects.  While  the  terms  of  this  act  were  plain,  the 
judicial  attitude  toward  charities  had  evidently  changed,  and  a  con- 
struction was  readily  adopted,  broad  enough  to  give  the  statute  the 
effect  of  preventing  the  operation  of  the  rule  against  perpetuities  as 
well  as  that  against  indefiniteness.^"  The  apparent  effect  of  this 
judicial  legislation  was  the  reestablishment  in  toto  of  the  adopted 
English  rules  in  force  before  the  Eevised  Statutes.^^  This  result 
is  far  from  objectionable,  however,  since  an  interpretation  restrict- 
ing the  operation  of  the  statute  to  the  defect  of  indefiniteness,  a  de- 

^See  Fowler,  Charitable  Uses  in  New  York,  2  Columbia  Law  Review  io. 

*i  Jarman,  Wills,    (6th  Eng.  ed.)   2ii. 

•Pocock  V.  Att'y-Gen'l  (1876)  L.  R.  3  Ch.  D.  342;  i  Jarman,  Wills, 
(6th  Eng.  ed.)  226. 

*Moggridge  v.  Thackwell  (1802)  7  Ves.  *36;  In  re  Pyne  L.  R.  [1903! 
I  Ch.  83. 

"Att'y-Gen'l  v.^  Fletcher  (1835)  5  L.  J.  Ch.  75.  The  early  abrogation  of 
the  cy  pres  doctrine,  Fowler,  Real  Property,  (3rd  ed.)  545,  doubtless  tended 
towards  certainty;  but  a  restricted  form  of  the  prerogative  cy  pres  was 
apparently  introduced  by  the  Laws  of  1901,  c.  291,  amended  in  Laws  of 
1909,  c.  144,  the  effect  of  which  is  still  problematical. 

'i  R.  S.  727.  §  45-  Note  also  that  the  English  statute  of  Charitable  Uses, 
43  Eliz.  c.  4,  had  been  repealed  in  New  York.  See  McCartee  v.  Orphan 
Asylum   (N.  Y.   1827)   9  Cow.  437. 

'See  McCartee  v.  Orphan  Asylum  supra;  Dutch  Church  v.  Mott  (N.  Y. 
1838)  7  Paige  77,  79;  Shotwell's  Ex'r  v.  Mott  (N.  Y.  1844)  2  Sandf.  Ch.  50. 

*Cottman  v.  Grace  (1889)  112  N.  Y.  299;  Tilden  v.  Green  (1891)  130 
N.  Y.  29;  cf.  Williams  v.  Williams  (1853)  8  N.  Y.  525;  Beekman  v.  Bonsor 
(1861)  23  N.  Y.  298;  Levy  v.  Levy  (1865)  33  N.  Y.  97. 

»C.  701. 

"Allen  V.  Stevens  (1899)  161  N.  Y.  122;  Matter  of  Griffin  (1901)  167 
N.  Y.  71 ;  Rothschild  v.  Goldenberg  (N.  Y.  1905)  103  App.  Div.,  235. 

"i  Columbia  Law  Review  400. 


NOTES.  357 

feet  rarely  responsible  alone  for  the  failure  of  a  charity,  would  have 
rendered  it  practically  nugatory.^^  Perhaps  it  was  the  realization  of 
the  completeness  of  the  change  thus  made  which  led  the  court  to 
retrace  its  steps  in  the  case  of  7m  Re  Shattuck,^^  which  at  once  made 
the  destiny  of  charities  again  a  matter  of  speculation.  In  that  case 
a  residuary  devise  and  bequest  to  "such  religious,  educational  or 
eleemosynary  institutions''  as  the  trustee  might  in  his  discretion  se- 
lect, was  held  invalid,  on  the  theory  that,  since  there  was  nothing  in 
the  will  restricting  the  gift  to  charities,  and  private  as  well  as  public 
institutions  might  therefore  have  been  chosen,  it  was  not  within  the 
power  of  the  attorney-general  to  enforce  it  as  a  charitable  trust. 
This  result  is  manifestly  at  variance  with  the  English  rules,  which, 
it  had  been  decided,  were  restored  by  the  Laws  of  1893,^*  for  in 
England  a  trust,  if  technically  a  charity,  was  not  allowed  to  fail,^' 
and  it  is  patent  that  the  general  scheme  of  the  will  would  have  met 
the  English  requirements  in  this  respect,  since  gifts  for  educational 
or  religious  purposes  have  always  been  sustained^®  in  the  face  of 
objections  that  an  interpretation  of  the  will  such  as  that  adopted  in 
the  Shattuck  Case  might  divert  the  estate  into  non-charitable  chan- 
nels.^' Even  assuming,  however,  that  it  was  open  to  the  court  to 
place  such  a  construction  on  the  will,  it  is  submitted  that  on  principle 
there  was  no  need  for  judicial  intervention  so  long  at  least  as  it 
appeared  that  the  trustee  was  willing  to  restrict  the  use  of  the  gift  to 
charitable  purposes.^* 

A  similar  question  was  presented  in  the  recent  case  of  In  re  Rob- 
inson's Will  (X.  Y.  1911)  96  X.  E.  925.  The  bequest  there  was  "to  pro- 
vide shelter,  necessaries  of  life,  education,  general  or  specific,  and  such 
other  financial  aid"  as  might  seem  fitting  to  the  trustees,  to  such  per- 
sons as  they  might  select.  This  was  held  valid,  and  the  Shattuck  Case 
was  distinguished  on  the  ground  that  the  ambiguity  arising  from  the 
use  of  the  word  "institutions"  was  not  here  present.  But  it  is  difficult 
to  discover  any  distinction  of  principle  between  the  cases,  for  the  be- 
quest here  is  equally  open  to  the  construction  adopted  in  the  Shat- 
tuck Case,  irrespective  of  the  inclusion  or  exclusion  of  "institutions." 
The  practical  result  of  the  decision  in  the  principal  case  would  there- 
fore seem  to  be  to  restrict  the  application  of  the  Shattuck  Case  to  its 
facts,  and  again  makes  possible  the  enforcement  in  New  York  of  the 
comparatively  simple  English  doctrine,  whereby  charitable  trusts  are 
supported,  regardless  of  the  uncertainty  of  beneficiaries  or  trustees 
and  of  the  rule  against  perpetuities.  But  the  consequences  of  the  re- 
quirement of  certainty  of  purpose,  by  the  latest  decisions,  seem  to 
have  been  once  more  made  problematical. 

"See  Allen  v.  Stevens  supra. 

"(1908)  193  N.  Y.  446. 

"Allen  V.  Stevens  supra. 

"See  Morice  v.  Bishop  (1805)  10  Ves.  Jr.  *522.  This  case  has  been 
severely  criticised  by  Professor  Ames,  5  Harv.  L.  Rev.  389.  There  is  of 
course  a  material  distinction  between  "benevolent"'  and  "charitable,"  People 
V.  Powers  (1895)  147  N.  Y.  104,  no,  but  by  the  terms  of  the  statute,  Laws 
of  1893,  c.  701,  this  distinction  has  been  done  away  with. 

"i  Jarman,  Wills,  (6th  Eng.  ed.)  217;  2  Perry.  Trusts,  (6th  ed.)  §  700. 

"In  re  White  L.  R.  [1893!  2  Ch.  41. 

"See  5  Harv.  L.  Rev.  389. 
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Eecovery  of  Usurious  Interest  from  a  National  Bank. — The 
penalties  to  be  inflicted  upon  a  national  bank  for  the  loan  of  money 
at  usurious  interest  are  to  be  determined  exclusively  by  a  reference  to 
the  provisions  of  the  Federal  National  Banking  Act/  which  in  effect 
provides  that  when  usurious  interest  has  been  reserved  or  charged,  the 
entire  interest  shall  be  forfeited,  and  in  case  such  interest  has  been 
actually  paid,  double  the  amount  may  be  recovered  by  the  borrower 
in  an  action  brought  within  two  years  from  the  date  of  the  usurious 
transaction.^  Two  distinct  categories  are  thus  created,  the  first  re- 
sulting in  the  settled  rule  that  where  the  bank,  having,  for  instance, 
discounted  a  note  and  retained  as  interest  a  sum  in  excess  of  the  legal 
rate,  sues  to  recover  its  loan,  it  forfeits  all  such  interest  and  will  be 
permitted  to  recover,  not  the  face  value  of  the  obligation,  but  only 
the  sum  actually  advanced.^  Under  this  section  of  the  act  there  is 
little  difference  of  judicial  opinion,  but  if  there  have  been  actual  pay- 
ments of  usurious  interest,  the  authorities  are  in  sharp  conflict  as  to 
what  point  of  time  shall  define  the  usurious  transaction  which  sets 
the  Statute  of  Limitations  in  motion  against  the  action  to  recover 
twice  the  amount  so  paid.*  It  has  been  decided  in  a  few  cases"  that 
the  cause  of  action  arises  the  moment  the  agreement  for  usury  is 
made;  but  since  the  right  to  recover  under  this  clause  of  the  statute 
depends  upon  payments  actually  made,  this  view  presents  the  anoma- 
lous possibility  of  a  right  of  action  barred  by  limitations  before  it  had 
ever  come  into  existence.  The  opposite  extreme  is  adopted  by  a  second 
well-defined  line  of  cases,"  in  which  it  is  considered  that  there  has  been 
no  usurious  transaction  until  the  amount  repaid  to  the  lending  bank 
exceeds  the  debt  plus  lawful  interest.  It  is  urged  that  until  that 
moment  there  is  a  presumption  that  all  payments  made  will  be  ap- 
plied in  a  lawful  manner,  and  up  to  that  time  a  so-called  doctrine 
of  locus  peniteniiae  is  invoked  to  enable  the  bank  to  make  a  reapplica- 
tion  on  the  principal  of  any  usurious  payments  theretofore  received 
as  interest,  and  thus  purge  the  whole  transaction  of  usury.  This  con- 
clusion is  sought  to  be  fortified  by  the  alleged  inequity  involved  in 
a  recovery  by  the  borrower  before  he  had  on  his  own  part  repaid  his 
indebtedness,  and  by  a  consideration  of  the  effect  on  the  purpose  and 
interpretation  of  this  particular  act,  of  the  general  lessening  of  hos- 
tility towards  usury  per  seJ    These  views,  however,  are  opposed  to  the 

*Nat.  Bank  v.  Eyre  (1879)   52  la.  114. 

*U.  S.  Rev.  St.  §  S198  (U.  S.  Comp.  St.  1901  p.  3493)- 

'Brown  v.  Marion  Nat.  Bank  (1898)    169  U.  S.  416. 

*It  is  now  settled  that  the  amount  recovered  is  twice  the  entire  sum 
paid,  and  not  merely  twice  the  excess  over  the  legal  rate.  First  Nat. 
Bank  v.  Watt  (1902)   184  U.  S.  151- 

"Henderson  Nat.  Bank  v.  Alves  (1891)  91  Ky.  142.  This  view  has  been 
repudiated  by  a  later  decision  in  the  same  jurisdiction.  See  Marion  Nat 
Bank  v.  Thompson  (1897)   loi  Ky.  277. 

•See  First  Nat.  Bank  v.  Denson  (1896)  1x5  Ala.  650;  First  Nat.  Bank 
V.  Mclnturff  (1896)  3  Kan.  App.  536;  Duncan  v.  First  Nat.  Bank  (1877) 
Fed.  Cas.  No.  4135;  Haseltine  v.  Bank  (1900)  155  Mo.  66;  Investment  Co. 
V.  McBroom  (1892)  6  N.  M.  573.  The  language  of  Harlan,  J.,  affirming  this 
decision,  s.  c.  (1894)  153  U.  S.  318,  has  been  cited  in  support  of  this 
view,  but  that  he  did  not  so  understand  it  is  evident  from  his  opinion  de- 
livered later  in  Brown  v.  Marion  Nat.  Bank  supra,  420. 

''See  Investment  Co.  v.  McBroom  supra,  6  N.  M.  583. 
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great  weight  of  authority,^  which  is  represented  by  the  recent  case 
of  McCarthy  v.  First  Nat.  Bank  of  Rapid  Citf  (U.  S.  Sup.  C't.  Feb. 
19,  1912)  not  yet  reported,  in  which  the  plaintiff's  action  for  twice 
the  amount  of  interest  paid  the  defendant  more  than  two  years  pre- 
vious to  the  suit  was  held  barred  by  the  Statute  of  Limitations, 
though  judgment  for  the  principal  had  been  recovered  by  the  bank 
less  than  a  year  before,  and  the  doctrine  was  laid  down  that  the  usuri- 
ous transaction  is  complete  when  actual  payment  of  interest  at  an 
usurious  rate  is  made. 

Doubtless  the  presumption  of  legality  should  free  from  the  taint 
of  usury  any  payments  made  with  no  understanding  as  to  how  they 
should  be  applied, ^°  but  to  allow  such  an  artificial  presumption  thus 
to  change  the  character  of  payments  regarded  by  the  parties  as 
interest  and  take  the  transaction  out  of  the  statute,  is  simply  to 
assume  the  point  in  controversy  by  taking  for  granted  that  the  payment 
itself  does  not  in  fact  constitute  the  "usurious  transaction"  which  is 
penalized.^^  Xor  can  any  doctrine  of  equities  directly  affect  the  opera- 
tion of  a  penal  statute,  the  purpose  of  which  was  to  punish  and 
stamp  out  the  charging  and  taking  of  interest  above  a  specified  rate. 
On  the  contrary,  it  is  difficult  to  believe  that  Congress  could  have 
intended  to  put  it  in  the  power  of  the  bank  thus  to  make  at  its 
pleasure  a  new  contract  between  the  parties,  and,  at  any  time  before 
satisfaction  of  the  debt,  to  alter  the  established  basis  of  their  course 
of  dealing;  nor  is  it  credible  that  the  statute  was  designed  to  make 
the  bank's  penal  liability  depend,  as  it  would  if  no  action  lay  till  full 
payment,  upon  the  purely  accidental  circumstance  of  the  debtor's  finan- 
cial ability.  Still  less  can  it  be  supposed  that  the  act  was  based  on 
any  anology  to  the  doctrine  of  locus  penitentiae  in  criminal  law. 
The  argument  that  after  payment  of  usurious  interest  such  a  time  for 
repentance  is  given  by  the  statute  is  simply  based  on  the  premise 
that  these  payments  do  not  constitute  the  statutory  offense,  and  is  only 
another  instance  of  assuming  the  question  under  discussion. 


Fraudulent  Jolnder  as  Grouxd  for  Kemoval  of  Causes. — The  re- 
moval of  an  action  to  the  Federal  courts  may  not  be  demanded  by  a  de- 
fendant not  a  resident  of  the  State  where  the  action  is  brought  on  the 
ground  of  diversity  of  citizenship,  if  a  resident  has  been  sued  as  co-de- 
fendant, unless  the  joinder  be  tainted  with  "fraud"  on  the  part  of  the 
plaintiff;  but  it  is  not  always  clear  what  shall  constitute  the  necessary 
fraud.  It  seems  clear,  on  the  one  hand,  in  spite  of  a  few  intimations 
to  the  contrary,  that  if  the  plaintiff  has  in  fact  a  good  cause  of  action 
against  both  defendants  his  right  to  sue  them  jointly  is  absolute,  even 
if  his  motive  in  so  doing  be  to  prevent  a  removal.     His  purpose  is 

"National  Bank  v.  Carpenter  (1889)  52  N.  J.  L.  165;  First  Nat  Bank 
V.  Smith  (1893)  36  Neb.  199;  Brown  v.  Second  Nat.  Bank  (1872)  72  Pa. 
209;  Pritchard  v.  Meekins  (1887)  98  N.  C.  244;  Kinser  v.  Farmers'  Nat 
Bank  (1882)  58  la.  728;  LjTich  i:  Bank  (1883)  22  W.  Va.  554. 

'Affirming  the  decision  of  the  Supreme  Court  of  South  Dakota  (1909) 
23  S.  D.  269,  where  the  cases  are  fully  discussed, 

"See  Hall  v.  First  Nat.  Bank  (1890)  30  Neb.  99;  Stout  v.  Ennis  Nat 
Bank  (1887)  69  Tex.  384. 

"See  Lebanon  Nat.  Bank  v.  Karmany  (1881)  98  Pa.  65. 
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immaterial.^  On  the  other  hand,  it  has  been  held  that  where  a  plaintiff, 
through  an  honest  mistake  as  to  a  fact,  erroneously  joined  with  the 
non-resident  a  resident  co-defendant  against  whom,  as  it  proved,  no 
action  lay,  a  removal  should  be  granted  on  the  theory  of  fraud.^  Again, 
where  it  appeared  on  the  face  of  the  complaint  as  a  matter  of  law 
that  the  resident  defendant  was  not  liable,  fraud  on  the  plaintiff's  part 
sufficient  for  a  removal  has  sometimes  been  inferred  on  the  basis  of 
the  artificial  presumption  that  a  man  must  know  the  law,^  But  the 
stigma  of  fraud  should  not  be  based  upon  a  mere  presumption,  and 
a  petition  seeking  removal  on  these  grounds  alone  would  seem  by  the 
better  view  to  be  insufficient  as  a  pleading.*  It  amounts  to  no  more 
than  a  traverse  of  the  plaintiff's  conclusions  of  law  by  a  bare  statement 
of  contradictory  conclusions,  whereas  the  petitioner  is  bound  to  set 
forth  and,  if  issue  is  taken,  to  prove  facts  in  support  of  his  charges  of 
fraud."* 

It  is  well  settled  that  the  State  courts  alone  may  entertain  questions 
of  pure  law®  such  as  the  foregoing,  but  if  the  petition  states  that  the 
facts  upon  which  the  plaintiff  bases  his  right  of  action  are  untrue,  and 
known  by  him  to  be  so,  and  sets  forth  facts  tending  to  support  these 
allegations,  a  question  of  the  respective  jurisdiction  of  the  State  and 
Federal  courts  must  be  met.  This  situation  was  presented  in  the  recent 
Oklahoma  case  of  Western  Coal  &  Mining  Co.  v.  Osborne  (1911)  119 
Pac.  973,  and  the  court  though  admitting  that  the  complaint,  if  found 
to  be  true,  stated  a  good  joint  cause  of  action,  granted  a  removal  in 
order  that  the  issue  of  fact  raised  by  the  petition  might  be  tried  out 
in  the  Federal  court.  In  the  still  later  Kentucky  case  of  Cincinnati 
etc.  Rij.  Co.  V.  McElroy  (1912)  142  S.  W.  1009,  however,  a  removal 
was  refused  under  similar  circumstances  on  the  ground  that  the  plain- 
tiff's evidence,  being  sufficient  for  the  jury,  involved  a  trial  on  the 
merits  in  the  State  court.  The  divergent  lines  of  cases  typified  by  the 
foregoing  illustrate  the  unsatisfactory  condition  of  the  law  applicable 
to  the  removal  of  causes. 

Many  of  the  decisions  adhering  to  the  latter  of  these  two  doctrines''^ 
rely  on  the  supj)Osed  authority  of  Alabama  etc.  By.  Co.  v.  Thompson;^ 

^Burlington  &  Quincy  Ry.  Co.  v.  Willard  (iQii)  220  U.  S.  413;  Thomas 
V.  Great  Northern  Ry.   Co.    (1906)    147  Fed.  83. 

'Diday  v.  N.  Y.  P.  &  O.  R.  R.  Co.  (1901)  107  Fed.  565;  but  see  Whit- 
comb  V.  Smithson   (1900)   175  U.  S.  635. 

^Warax  v.  Cincinnati  etc.  Ry.  Co.  (1896)  72  Fed.  637;  Atlantic  Coast 
Line  Co.  v.  Bailey  (1907)  151  Fed.  891;  see  Chesapeake  &  Ohio  Ry.  Co.  v. 
Dixon   (1900)   179  U.  S.  131- 

*Offner  v.  Chicago  &  E.  R.  R.  Co.  (1906)   148  Fed.  201. 

''Unless  the  plaintiff  refuses  to  join  issue,  in  which  case  the  allegation 
of  fraud  in  the  petition  will  be  taken  as  true,  Dishon  v.  Cincinnati  etc. 
Ry.  Co.  (1904)  133  Fed.  471,  and  this  though  the  petition  be  unverified. 
Donovan  v.  Wells,  Fargo  &  Co.   (1909)    169  Fed.  363. 

^Though  the  Federal  court  has  sometimes  taken  jurisdiction  of  the 
case  to  enquire  into  the  sufficiency  of  the  plaintiff's  pleadings.  Warax  v. 
Cincinnati  etc.  Ry.  supra;  Atlantic  Coast  Line  Ry.  Co.  v.  Bailey  supra. 

'Shane  v.  Butte  Electric  Ry.  Co.  (1906)  150  Fed.  801;  Thresher  v. 
Western  Union  Tel.  Co.  (1906)  148  Fed.  649;  Illinois  Central  Ry.  Co.  v. 
Sheegog  (1909)  215  U.  S.  308;  Illinois  Central  Ry.  Co.  v.  Houchins 
(1905)  121  Ky.  526;  see  Knuth  v.  Butte  Electric  Ry.  Co.  (1906)  148  Fed. 
72- 

'(1906)   200  U.  S.  206. 
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but  in  that  case  it  was  expressly  stated  that  no  question  of  fraud  was 
involved,  and  accordingly  it  can  lend  them  no  support.  Such  a  view, 
indeed,  would  seem  to  be  an  unreasonable  restriction  upon  the  Federal 
courts,^  since  it  would  result  in  preventing  the  determination  of  the 
ultimate  issue  of  fraudulent  joinder^*'  simply  because  it  entails  an 
enquiry,  to  a  certain  extent,  into  the  merits,  and  furthermore  since 
it  would  apparently  nullify  every  safeguard  of  the  right  of  removal; 
There  would  be  nothing  to  prevent  a  plaintiff  from  alleging  in  his  com- 
plaint facts  which,  though  he  may  know  them  to  be  false,  would  present 
a  jury  case,  thus  very  simply  obstructing  a  removal.  On  the  other 
hand,  if  the  petitioner  by  stating  specific  facts  may  take  the  question 
of  fraud  to  trial  in  the  Federal  court,  after  its  determination  there, 
the  case,  whether  retained  or  remanded,  will  ultimately  be  tried  in  the 
proper  tribunal,  and  neither  the  State  nor  the  Federal  courts  will  stand 
in  danger  of  being  defrauded  of  their  jurisdiction  at  the  pleasure  of 
unscrupulous  litigants. 


Lis  Pexdexs  as  Applied  to  Personal  Property. — The  sole  purpose 
of  the  doctrine  of  lis  pendens  is  to  prevent  frustration  of  the  decree 
of  the  court  by  alienation  of  the  property  in  litigation, ^  and  this 
purpose  is  accomplished  by  enforcing  the  decree  against  all  persons 
who  have  acquired  an  interest  pendente  lite  in  the  same  manner  as 
though  they  had  been  parties  to  the  suit.-  In  England  the  position 
has  been  squarely  taken  that  this  rule  does  not  apply  to  personal 
property,^  but  in  America  the  contrary  view  has  generally  prevailed.* 
The  only  theory  upon  which  it  has  ever  been  sought  to  justify  this 
discrimination  is  that  in  suits  involving  chattels,  judgment  is  in 
the  alternative  for  the  return  of  the  chattel  or  the  payment  of  its 
value,  at  the  defendant's  option,  so  that  the  judgment  cannot  be  de- 
feated by  an  alienation  of  the  subject-matter.^  It  is  evident,  however, 
that  this  theory  is  limited  to  legal  actions,  in  which  alone  the  judg- 
ment is  of  that  character,  and  in  such  actions  the  doctrine  of  lis 
pendens  is  of  comparatively  small  importance.®  Obviously  it  can 
never  affect  the  substantive  rights  of  the  parties,  for  ultimately  the 

'Shepherd  v.  Bradstreet  (1895)  142  Fed.  142;  see  McGuire  z:  Great 
Northern  Ry.  Co.  (1907)  153  Fed.  434;  Prince  v.  Illinois  Central  Ry.  Co. 
(1899)  98  Fed.  i;  St.  Louis  etc.  Ry.  Co.  r.  Adams  (1908)  87  Ark.  136. 

"Gustafson  v.  Chicago  etc.  Ry.  Co.  (1904)   128  Fed.  85. 

'See  Bellamy  v.  Sabine  (1857)  i  De  G.  &  J.  *566;  7  Columbia  Law 
Review  282. 

*See  Norris  z:  He  (1894)  152  111.  190,  199. 

*Wigram  z:  Buckley  (1894)  L.  R.  3  Ch.  483;  38  Sol.  Joum.  677;  16  Harv. 
L.  Rev.  225. 

*Reid  v.  Sheffy  (1897)  75  111.  App.  136;  contra.  Calkins  v.  First  Nat. 
Bank  (1906)  20  S.  D.  466.  The  view  that  articles  of  ordinary  commerce 
do  not  fall  within  the  doctrine  of  lis  pendens,  a  rule  well  established  in  the 
case  of  negotiable  paper,  seems  to  have  originated  in  the  dictum  of 
Chancellor  Kent  in  Murray  v.  Lylbum  (N.  Y.  1817)  2  Johns.  Ch.  441,  444. 
While  his  statement  has  been  frequently  quoted  with  approval,  it  is  be- 
lieved that  in  no  case  have  such  articles  actually  been  excluded  upon  that 
ground.    The  difficulty  of  drawing  a  line  is  obvious. 

"Wigram  v.  Buckley  supra;  Calkins  v.  First  Nat.  Bank  supra. 

'2  Pomeroy,  Eq.  Jur..  (3rd  ed.)  §§  633.  636;  see  Burnham  z:  Smith 
(1899)  82  Mo.  .\pp.  35.  46;  Sheridan  z'.  Andrews  (1872)  49  N.  Y.  478.  482. 
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title  of  a  successful  plaintiff  is  as  good  against  an  alienee  of  the  de- 
fendant as  against  the  defendant  himself,  not  because  the  alienee  took 
pendente  lite,  but  because  he  took  only  the  rights  of  the  defendant, 
which  were  defined  in  the  judgment.  The  usefulness  of  the  rule  of 
lis  pendens  in  such  cases  consists  simply  in  affording  the  plaintiff 
a  summary  method  of  asserting  his  rights  against  alienees,  by  enforc- 
ing the  judgment  against  such  persons  without  the  necessity  of  a  new 
action^  Where,  on  the  other  hand,  equitable  interests  are  involved, 
the  rule  may  in  addition  substantially  change  the  rights  of  the  parties. 
Thus,  in  order  to  protect  a  decree  for  specific  performance,  the  rule 
may  incidentally  charge  with  notice  innocent  purchasers  who  would 
otherwise  take  free  from  the  plaintiff's  equity.^  Accordingly,  while 
lis  pendens  is  a  rule  both  of  law  and  of  equity,  it  is  most  often  in- 
voked in  the  chancery  courts ;  and  while  it  is  founded  on  the  necessity 
of  keeping  the  res  before  the  court,  it  is  chiefly  important  as  involving 
a  phase  of  the  doctrine  of  notice.  And  though  as  to  chattels  it  is 
seldom  given  effect,  because  judgments  do  not  commonly  bind  per- 
sonal property  specifically,  it  would  seem  that  the  rule  should  be  ap- 
plied to  realty  and  personalty  alike  when  necessary  to  effectuate  a 
decree.  The  true  test,  it  is  submitted,  is  not  the  character  of  the 
property,  but  the  nature  of  the  decree.^ 

It  is  evident,  furthermore,  that  the  practical  convenience  of  a  pur- 
chaser's being  bound  by  lis  pendens,  to  prevent  the  destruction  of  de- 
crees and  judgments,  is  the  same  whether  the  property  is  situated 
within  or  without  the  jurisdiction.^^  The  "Full  Faith  and  Credit 
clause,"  however,  does  not  by  the  better  view^^  constitute  the  courts 
of  any  State  instruments  for  the  summary  enforcement  of  a  foreign 
judgment,  and  accordingly  each  State  may  determine  for  itself,  on 
doctrines  of  comity,  how  far  it  will  give  extraterritorial  effect  to  the 
rule  of  lis  pendens.  There  is  no  reason,  then,  why  the  foreign  pur- 
chaser of  property  pendente  lite  must  search  records  ad  infinitum,  for 
suits  affecting  the  res;  but  on  the  other  hand,  it  seems  only  reason- 
able that  he  should  be  bound  by  judgments  obtained  where  the  prop- 
erty is  situated,^2  for  it  could  be  no  excessive  hardship  to  require  a 
search  of  the  records  in  that  particular  jurisdiction. 

'Bradley  v.  McDaniel  (N.  C.  1855)  3  Jones  L.  128;  Huerstal  v.  Muir 
(1884)   64  Cal.  450. 

^Snowman  v.  Harford  (1869)  57  Me.  397.  The  doctrine  of  lis  pendens 
may  also,  in  a  proper. case,  be  invoked  in  favor  of  the  defendant.  7 
Columbia  Law  Review  282. 

°"Now  the  doctrine  of  lis  pendens  applies  not  to  every  suit,  but  to  a 
suit  the  object  of  which  is  to  recover  or  to  reassert  title  to  specific  prop- 
erty; and  I  cannot  conceive  for  this  purpose  any  distinction  between  an 
action  to  recover  land  or  to  recover  property  which  according  to  law  or 
equity  can  be  though  personal  estate  specifically  recovered."  Chitty,  J., 
in  Wigram  v.  Buckley  supra,  486.  This  decision,  however,  was  reversed 
on  appeal.  And  see  especially  his  comment  there  upon  Berry  v.  Gibbons 
(1873)  L.  R.  8  Ch.  App.  747- 

"It  seems  that  as  to  property  outside  of  the  jurisdiction  the  lis  pendens 
doctrine  can  apply  only  in  equity  cases,  owing  to  the  fact  that  in  legal 
actions  involving  the  legal  ownership  of  chatttels,  it  has  no  application, 
and  that  legal  suits  affecting  the  title  to  land  must  be  brought  where  the 
land  is  located. 

"Shelton  V.  Johnson  (Tenn.  1857)  4  Sneed  672;  contra,  Fletcher  v. 
Ferrel  (Ky.  1840)  9  Dana  372. 

^^Since  chattels  ordinarily  bear  no  evidence  of  their  original  situs,  a 
search  of  the  records  of  their  situs  at  the  time  of  purchase  seems  all  that 
could  reasonably  be  demanded. 
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The  application  of  the  lis  pendens  doctrine  to  personalty  tem- 
porarily beyond  the  jurisdiction  was  before  the  court  in  the  late  case 
of  North  Carolina  Land  Co.  v.  Boyer  (C.  C.  A.  6th  Gir.  1911)  191  Fed. 
552.  The  plaintiff  had  brought  suit  in  North  Carolina  to  foreclose 
a  chattel  mortgage  upon  rolling  stock,  and,  pending  the  suit,  a  loco- 
motive was  attached,  while  in  Tennessee,  by  creditors  of  the  mort- 
gagor. In  an  action  of  replevin  it  was  held  that  the  attachment, 
under  the  doctrine  of  lis  pendens,  was  subject  to  the  determination  of 
the  foreclosure  suit  in  the  plaintiff's  favor.  Since  the  locomotive, 
being  absent  only  temporarily,  retained  its  situs  in  North  Carolina, 
the  defendant  was  held  to  no  unreasonable  standard  of  diligence  in 
being  charged  with  constructive  notice  of  the  lis  pendens  in  the  par- 
ticular jurisdiction  of  the  situs,  especially  since  the  very  character 
of  the  property  was  notice  of  its  permanent  location.  It  is  submitted, 
however,  that  if  the  situs  had  actually  been  changed,  a  result  which,  in 
the  case  of  ordinary  chattels,  would  usually  follow  under  the  cir- 
cumstances of  the  principal  case,  the  doctrine  should  not  have  been 
applied.^^ 


The  Element  of  Ixtextiox  ix  Adverse  Possession. — In  spite  of  the 
signification  of  the  American  Term  "Adverse  Possession"^  it  is  well 
settled  that  the  owner  of  land  may  lose  his  title  under  the  Statute 
of  Limitations  even  though  for  a  part  or  all  of  the  statutory  period 
the  land  has  been  in  the  actual  possession  of  one  whose  claim  was  for 
another  and  not  adverse  to  all  the  world.  In  the  cases  of  occupation 
by  tenants  for  years,-  for  example,  this  result  is  easily  reached  on  the 
theory  that  the  adverse  claimant  holds  by  another  person  in  possession, 
whose  intention  is  to  claim  the  fee,  though  not  for  himself,  yet  for 
his  landlord.  The  same  principle  may  be  applied  under  the  circum- 
stances of  the  recent  case  of  Andrews  v.  Bio  Grande  Co.  (X.  M.  1911) 
120  Pac.  311,  where  it  was  held  that  a  trustee  might  hold  adversely 
through  the  possession  of  his  cestui.^  In  all  such  cases,  if  the  actual 
occupant  has  held  for  the  fuU  period  of  limitations,  it  seems  that  the 
understanding  of  the  parties  must  determine  whether  the  landlord 
or  the  tenant  in  possession  shall  become  owner  of  the  land.  It  should 
be  borne  in  mind,  however,  that  the  evidence  of  the  tenant's  intent  to 
hold  for  his  own  benefit,  and  repudiate  his  relation  as  such,  must 
be  of  a  very  convincing  character,  since  it  is  familiar  law  that  such  a 
legal  wrong  will  not  ordinarily  be  presumed.* 

"The  decision  was  also  properly  rested  upon  the  additional  ground  that 
the  mortgagor  had  no  leviable  interest  in  the  property. 

^See  10  Columbia  Law  Re\tew  761. 

*Elliott  v.  Dycke  (1884)  78  Ala.  151;  Coyle  v.  Franklin  (1893)  54  Fed. 
644;  Whitmore  v.  Humphries  (1871)  41  L.  J.  C.  P.  43.  Xhe  same  result 
is  reached  where  the  actual  possession  is  in  an  agent.  Whitehead  v.  Foley 
(1866)  28  Tex.  I,  a  mortgagor,  cf.  Parker  v.  Banks  (1878)  79  N.  C.  480, 
or  a  co-tenant     Cf.  Unger  v.  Mooney  (1883)  63  Cal.  586. 

*The  cestui  is  often  called  the  tenant  at  will  of  the  trustee,  Lewin, 
Trusts,  (i2th  ed.)  1130  and  his  possession  is  the  possession  of  the  trustee, 
Adams  v.  Burke  (1875)  3  Sawy.  415;  Hill,  Trustees,  (2nd  Am.  ed.) 
266;  Rogers  v.  White  (Tenn.  1853)  i  Sneed  68;  Marr  v.  Gilliam  (Tenn. 
i860)  I  Coldw.  488,  to  such  a  degree  that  the  trustee  is  a  proper  plaintiff 
in  a  possessory  action.    Barker  v.  Furlong  (1891)  L.  R.  2  Ch.  172. 

^2  Columbia  Law  Review  52;  Bigelow,  Estoppel,  (3rd  ed.)  393;Angell, 
Lim.  of  Actions,   (6th  ed.)   451. 
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But  there  is  a  class  of  cases  in  which  the  question  of  intention 
becomes  of  importance  not  on\j  in  determining  the  ownership  of  land 
already  lost  to  the  former  owner  by  limitations  but  in  discovering 
whether  there  has  been  any  disseisin  at  all,  sufficient  to  set  the  Stat- 
ute in  motion  against  the  latter's  title.  Such  a  problem  often  arises 
in  the  western  States  when  an  entry  under  the  preemption  laws  is 
made  in  ignorance  of  a  title  outstanding  in  a  prior  patentee.  In  a 
technical  sense,  there  is  here  no  such  claim  of  the  fee  as  is  ordinarily 
requisite,  under  the  authorities  from  Coke  to  the  present  time,^  to 
constitute  a  disseisin,  for  of  course  the  preemptioner  usually  intends 
to  claim  through  a  fee  supposed  to  be  in  the  government.  Such  a  case 
should,  therefore,  in  strictness  be  distinguishable  from  those  mentioned 
above,  and  the  conclusion  has  often  been  reached  that,  since  the  United 
States  clearly  had  no  intention  to  hold  through  the  agency  of  the 
preemptioner  and  can  therefore  never,  like  the  landlord  in  the  cases 
above  discussed,  acquire  the  fee  for  itself,"  there  could  be  no  disseisin" 
except  in  the  rare  cases  when  it  could  be  shown  that  the  occupant 
was  holding  in  actual  hostility  to  the  government  as  well  as  to  others; 
and  conclusive  proof  of  such  design  is  demanded  in  order  to  outweigh 
the  reluctance  of  the  courts  to  presume  the  entryman  a  wrongdoer.® 
But  though  the  soundness  of  this  view  may  be  technically  unassailable, 
it  leads  to  the  strange  result  of  ultimately  placing  the  honest  preemp- 
tioner, who  intended  to  acquire  title  only  if  the  government  title  were 
valid,  in  a  worse  position  than  one  who  entered  mala  fide  in  a  dis- 
honest expectation  of  holding  to  the  exclusion  of  all.  The  practical 
absurdity  of  this  conclusion  has  induced  many  courts  to  adopt  the  view 
of  common  sense,  that  the  preemptioner's  recognition  of  a  non-existing 
government  title  is  in  fact  no  admission  at  all.^  The  situation  of  hold- 
ing land  up  to  a  certain  line  mistakenly  supposed  to  be  the  true  bound- 
ary is  strongly  analogovis.  Though  perhaps  on  strict  theory  an  occupant, 
who  intends  to  claim  only  up  to  whatever  boundary  should  prove  to 
be  correct,  makes  no  adverse  claim  to  the  strip  erroneously  occupied,^*' 
yet  the  courts  have  almost  uniformly  held  that  the  requisite  hostility 

"Mere  possession  cannot  work  a  disseisin,  Creekmur  v.  Creekmur  (1881) 
75  Va.  430,  for  the  law  will  not  infer  a  wrong  but  will  presume  that  the 
holding  is  in  recognition  of  the  true  owner's  title.  Blake  v.  Shriner  (1902) 
27  Wash.  593.  To  rebut  this  presumption  an  intention  to  claim  the  fee 
must  be  shown.  Bedell  v.  Shaw  (1874)  59  N.  Y.  46;  Towle  v.  Ayer  (1835) 
8  N.  H.  57,  for  "Disseisin  seems  to  imply  the  turning  of  the  tenant  out  of 
his  fee  and  usurping  his  place  or  relation."  Coke,  Institutes,  (Day's  ed.) 
266-b,  n.  I.  It  is  difficult  to  see  how  this  could  be  done  unless  a  claim 
to  the  entire  fee  is  asserted  against  all.    Beale  v.  Hite  (1899)  35  Ore.  176. 

•18  Harv.  L.  Rev.  380. 

'Blum  Land  Co.  v.  Rogers  (1895)  11  Tex.  Civ.  App.  184;  Doe  v.  Beck 
(1895)   108  Ala.  71. 

*Blum  Land  Co.  v.  Rogers  supra;  Smith  v.  Jones  (1910)  103  Tex.  632; 
Altschul  V.  O'Neil  (1899)  35  Ore.  202. 

'No  Pac.  Ry.  v.  Kranich  (1892)  52  Fed.  911;  Converse  v.  Ringer 
(1894)  6  Tex.  Civ.  App.  51;  Maas  v.  Burdetzke  (1904)  94  Minn.  295;  cf. 
Searles  v.  DeLadson  (1908)  81  Conn.  133.  The  California  courts  do  not 
go  into  the  question  but  maintain  that  a  claim  hostile  to  the  particular 
plaintiff  is  sufficient.  Hayes  v.  Martin  (1873)  45  Cal.  559-  At  least  one 
court  makes  a  specific  exception  in  public  land  cases.  No.  Pac.  Ry.  v. 
Kranich  supra. 

"Grube  v.  Wells   (1871)   34  la.  148. 
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of  intention  will  be  inferred  from  the  fact  of  occupation.^^  So  in 
the  preemption  cases,  the  entryman's  recognition  of  a  right  in  the 
government  which  does  not  in  fact  exist  leaves  his  claim  so  nearly 
equivalent  to  an  actual  claim  of  the  fee  that  the  courts,  it  is  submitted, 
should  again  waive  technical  correctness  of  theory  for  expediency  and 
fairness  of  results  and  presume  an  adverse  holding  from  the  entry 
itself  and  other  acts  consistent  with  a  claim  of  ownership.'^^  j^  ^Jiig 
view,  therefore,  the  lapse  of  the  period  of  limitations  should  perfect 
the  preemptioner's  title,  in  accordance  with  the  substantial  inten- 
tions of  the  parties. 

"3  Columbia  Law  Review  286;  see  Bond  v.  O'Gara  (1900)  177  Mass. 
139. 

**The  intention  with  which  the  entry  was  made  is  a  question  of  fact, 
Hartman  v.  Huntington  (1895)  11  Tex.  Civ,  App,  130,  and  the  divergent 
views  in  the  preemption  cases  result  from  the  various  intentions  inferred 
from  a  given  situation. 
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Jerome  Michael,  Editor-in-Charge. 
John  Vance  Hewitt,  Associate  Editor. 

Adverse  Possession — Disseisin — Intention. — The  plaintiff  originally 
entered  as  defendant's  tenant  but  in  1897  repudiated  the  tenancy  by 
purchasing  an  outstanding  title  and  taking  a  conveyance  in  the  name 
of  a  third  party  as  trustee.  In  1901  the  trustee  conveyed  to  the  plain- 
tiff who  held  until  1908  when  he  brought  action  to  quiet  title.  Held, 
the  possession  of  the  plaintiff  as  cestui  que  trust  enured  to  the  paper 
title  in  the  trustee  which  was  adverse  to  the  claim  of  the  defendant. 
Andrews  v.  Bio  Grande  Live  Stock  Co.  (N.  M.  1911)  120  Pac.  311. 
See  Notes,  p.  363. 

Bankruptcy — Set-off — Debts  Due  the  Trustee  and  Debts  of 
Bankrupt. — The  plaintiff,  as  trustee,  sued  to  recover  the  value  of 
services  rendered  by  himself  and  the  bankrupt.  The  defendant  set  up 
a  counterclaim  arising  out  of  the  bankrupt's  breach  of  another  con- 
tract, occurring  after  bankruptcy.  Under  the  Bankruptcy  Act  of  1898, 
§  68,  provable  claims  may  be  set  off  in  "eases  of  mutual  debts  and 
credits."  Held,  the  set-off  should  be  allowed  against  the  claim  for  the 
services  of  the  bankrupt,  but  not  for  those  rendered  by  the  trustee. 
Howard  et  al.  v.  Magazine  &  Booh  Co.  (1911)  131  N.  Y.  Supp.  916. 

It  is  doubtful  whether  claims  on  contracts,  the  performance  of 
which  does  not  become  due  until  after  bankruptcy,  should  be  provable 
in  the  bankruptcy  proceedings,  Watson  v.  Merrill  (1905)  136  Fed.  359; 
In  re  Imperial  Brewing  Co.  (1906)  143  Ped.  579,  since  all  provable 
debts  must  be  owing  at  the  time  the  petition  is  filed.  Bankruptcy  Act 
of  1898,  §  63.  Some  courts,  however,  probably  in  recognition  of  the 
manifest  desirability  of  settling  all  the  bankrupt's  affairs,  have  allowed 
such  claims  to  be  proved,  upon  various  theories,  8  Columbia  Law  Re- 
view 305;  In  re  Pettengill  (1905)  137  Fed.  143,  and  it  is  evident  that 
these  claims  against  the  bankrupt's  estate  and  claims  for  services 
rendered  by  him  are  mutual  debts  and  credits.  But  a  trustee  in  bank- 
ruptcy is  not  compelled  to  continue  the  performance  of  the  bank- 
rupt's contracts.  Woodman,  Trustees  in  Bankruptcy,  57;  Watson  v. 
Merrill  supra,  and  if  he  elects  to  do  so,  he  acts  as  a  representative  of 
the  creditors  rather  than  of  the  bankrupt.  1  Columbia  Law  Eeview 
377;  see  Edmondson  v.  Hyde  (1872)  2  Sawy.  205.  For  the  claims 
arising  out  of  such  transactions  he  is  therefore  entitled  to  complete 
compensation,  just  as  he  must  fully  answer  for  the  obligations  in- 
curred therein.  It  would  accordingly  be  manifestly  unfair  to  permit 
the  bankrupt's  creditors  to  set  off  against  such  claims  a  debt  of  the 
bankrupt  which  might  otherwise  be  satisfied  by  a  pro  rata  share  of  his 
assets.  Alloway  v.  Steere  (1882)  L.  R.  10  Q.  B.  D.  22;  see  Ferris  v. 
Mullan  (1877)  57  Ind.  164. 

Conflict  of  Laws — Carriers — Interstate  Contract  op  Affreight- 
ment.— The  plaintiff  and  defendant  contracted  in  the  State  of  Wash- 
ington for  the  carriage  of  freight  from  a  point  within  that  State 
to  a  California  city.     In  California  the  carrier's  liability  was  limited 
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by  statute,  while  in  Washington  the  common  law  liability  prevailed. 
Held,  the  law  of  \Yashin^on  must  govern.  Bertonneau  v.  So.  Pac. 
Co.  (Cal.  1911)  120  Pac.  53. 

In  considering  the  general  rule  that  contracts  are  governed  by 
the  lex  loci  contractus,  it  must  be  recognized  that  the  law  thixs 
designated  is  that  with  reference  to  which  the  agreement  is  made. 
See  Pritchard  v.  NoHon  (1882)  106  TJ.  S.  124,  136;  Dicey,  Confl.  of 
L.,  (Am.  ed.)  580.  In  matters  of  performance  this  is  presumed  to  be 
the  law  of  the  place  of  performance,  and  that  law  will  generally 
govern  the  essential  validity  of  the  contract.  Waverly  Bank  v.  Hall 
(1892)  150  Pa.  466.  But  where  the  contract  is  to  be  performed  in 
several  jurisdictions,  this  presumption  is  repelled.  For  this  reason, 
interstate  contracts  of  affreightment  are  by  the  weight  of  authority 
deemed  to  be  controlled  by  the  law  of  the  place  where  the  contract 
is  made,  when  performance  begins  there.  Morgan  v.  N.  0.  etc.  R.  R. 
Co.  (1S76)  2  Woods  244.  This  rule,  largely  one  of  convenience,  is 
given  a  logical  foundation,  by  conceiving  of  the  performance  con- 
templated by  such  a  contract  as  single  and  indivisible.  1  Hutchinson, 
Carriers,  (3rd  ed.)  §§  210,  212.  Evidently  then  the  lex  loci  solutionis 
is  not  the  law  of  the  place  where  i)erformance  is  to  be  completed, 
Hartmann  v.  L.  &  N.  By.  Co.  (1889)  39  Mo.  App.  88,  94,  although 
it  has  been  held  that  such  law  governs,  on  the  erroneous  theory  that 
the  place  of  deliverv  is  the  sole  place  of  performance.  2  Wharton, 
Confl.  of  L.,  (3rd  ed.)  1060;  Story,  Confl.  of  L.,  (8th  ed.)  377,  n.  A 
third  view,  which  apparently  ignores  that  the  obligations  arising  out  of 
a  contract  can  be  created  only  by  the  laws  of  a  single  jurisdiction,  is 
that  interstate  contracts  of  carriage  are  divisible  and  that  their 
obligations  vary  in  each  jurisdiction  in  which  they  may  be  partly  per- 
formed.   1  Hutchinson,  Carriers,  (3rd  ed.)  §  210. 

CONSTITUTIOXAL    LaW — INTERSTATE     COMMERCE — StATE     EeGULATIOX    OF 

Water  Eights. — A  State  board  of  irrigation  permitted  the  appellant 
to  use  a  public  stream  for  water  power,  stipulating  that  the  power 
generated  should  not  be  used  outside  the  State.  Held,  the  limitation 
was  constitutional.  Kirh  v.  Board  of  Irrigation  (Neb.  1912)  134 
X.  W.  167. 

While  the  owners  of  oil  fields  have  no  property  rights  in  the 
oil  until  it  is  reduced  to  possession,  they  have  nevertheless  a  peculiar 
right  as  against  the  rest  of  the  community  to  obtain  it.  The  State 
cannot,  therefore,  deny  them  the  right  to  use  it  in  interstate  commerce 
when  it  is  obtained,  Oklahoma  v.  Kansas  Nat.  Gas  Co.  (1911)  221 
U.  S.  229 ;  M'f'rs  Gas  Co.  v.  Indiana  Nat.  Gas  Co.  (1900)  155  Ind.  545, 
although  it  can  regulate  their  enjoyment  of  the  right  for  the  benefit 
of  all  similarly  situated.  Ohio  Oil  Co.  v.  Indiana  (1900)  177  U.  S.  190; 
Lindsley  v.  Nat.  Carh.  Gas  Co.  (1911)  220  U.  S.  61.  Things  ferae 
naturae,  on  the  other  hand,  belong  to  the  whole  community,  as  repre- 
sented by  the  State,  which  may  therefore  prohibit  their  acquisition 
entirely  or  allow  it  on  terms  which  qualify  the  property  which  may  be 
acquired  in  them,  by  forbidding  other  than  domestic  use' to  be  made  of 
them.  Geer  v.  Connecticutt  (1895)  161  TJ.  S.  519;  contra.  State  v. 
Saunders  (1877)  19  Kan.  127.  The  State,  it  would  seem,  has  a  similar 
interest  in  even  a  private  stream,  over  and  above  the  right  of  riparian 
owners  to  use  the  water  on  their  land,  so  that  it  is  justified  in  forbid- 
ding the  diversion  of  its  waters  into  another  State.  JlcCarter  v. 
Hudson   Co.   Water  Co.    (1906)    70   N.  J.  Eq.   695,  afPd   (1907)    209 
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JJ.  S.  349.  This  principle  would  seem  to  apply  with  even  greater  force 
in  the  jurisdiction  of  the  principal  case,  where  the  stream  is  deemed 
public  property.  Meng  v.  Coifee  (1903)  67  Neb.  500.  The  fact  that 
the  limitation  is  here  placed  on  the  use  of  power,  the  direct  product  of 
the  stream,  rather  than  on  the  water  used,  affords,  it  is  conceived, 
no  sound  basis  for  a  distinction,  although  it  must  be  conceded  that  the 
Supreme  Court  has  shown  an  increasing  tendency  to  limit  the  ex- 
ercise of  a  State's  power  where  it  even  indirectly  contravenes  the 
freedom  of  interstate  commerce.  See  Oklahoma  v.  Kansas  Nat.  Gas 
Co.  supra. 

Corporations — Stock — Distinguished  from  Bonds. — The  holders  of 
certain  instruments  issued  by  a  corporation,  purporting  to  be  bonds, 
bearing  a  fixed  interest,  payable  at  a  date  certain  and  secured  by  a 
mortgage,  sought  to  reach  the  proceeds  of  a  sale  of  the  mortgaged 
property.  The  instruments  also  contained  stipulations  for  a  share 
of  the  net  income  and  of  the  assets,  upon  dissolution.  Held,  one  judge 
dissenting,  the  instruments  were  a  species  of  preferred  stock  certifi- 
cates, and  the  plaintiffs  were  not  entitled  to  priority  over  general 
creditors.    Cass  v.  Realty  Securities  Co.  (1911)  132  N.  Y.  Supp.  1074. 

As  contrasted  with  a  bond,  the  holder  of  which  is  a  corporate  credi- 
tor, a  certificate  of  stock  denotes  membership  in  a  corporation  and 
ownership  of  a  share  of  its  business.  People  v.  Miller  (1904)  180  N.  Y. 
16;  1  Machen,  Corporations,  §  546.  When  instruments  contain  some 
of  the  attributes  of  each,  it  is  for  the  courts  to  determine  their  char- 
acter by  a  consideration  of  the  intention  of  the  parties,  and  to  declare 
unenforceable  provisions  inconsistent  with  the  real  nature  of  the  in- 
strument. Miller  v.  Ratterman  (1890)  47  Oh.  St.  141;  Savannah  Co.  v. 
Silverherg  (1899)  108  Ga.  281.  Thus  a  promise  to  repay  the  face  value 
of  the  paper,  or  a  guaranty  of  fixed  interest  to  be  paid  even  in  the 
absence  of  profit,  cannot  be  annexed  to  stock.  Boney  v.  Williams 
(1897)  55  N.  J.  Eq.  691;  Ohio  College  v.  Rosenthal  (1887)  45  Oh.  St. 
183.  Nor  can  a  stipulation  for  priority  over  general  creditors  be  made 
a  term  thereof,  except  by  express  statutory  authorization,  though 
preferences  between  classes  of  stockholders,  both  as  to  dividends  and 
assets,  are  permissible.  Warren  v.  King  (1882)  108  U.  S.  389;  Heller 
V.  Marine  Banh  (1899)  89  Md.  602.  The  presence  of  such  terms  in 
the  writing  under  consideration,  together  with  the  fact  that  the  parties 
designated  it  as  a  bond,  is,  therefore,  strong  evidence  of  an  intention  to 
create  such  an  instrument.  Burt  v.  Rattle  (1876)  31  Oh.  St.  116; 
Hamlin  v.  Toledo,  etc.  Ry.  Co.  (1897)  78  Fed.  664.  This  evidence 
would  seem  to  outweigh  the  stipulations  providing  for  a  share  of  the  in- 
come and  assets,  particularly  since  the  amount  of  interest  payable  on 
a  bond  may  by  agreement  be  made  to  depend  on  income,  although  it 
is  usually  invariable.    3  Cook,  Corporations,  (6th  ed.)  §  773. 

Criminal  Law — Double  Jeopardy — Discharge  of  Jury — Failure  to 
Agree. — On  a  former  trial  of  the  defendant  for  murder  the  jury  failed 
to  agree  and  were  discharged.  There  was  constitutional  and  statutory 
provision  for  such  procedure  in  cases  of  "manifest  necessity."  Upon 
the  second  trial  the  defendant  pleaded  former  jeopardy.  Held,  the 
plea  was  bad,  and  the  trial  court's  action  would  not  be  reviewed  in 
the  absence  of  gross  abuse  of  discretion.  Andrews  v.  State  (Ala.  1911) 
56  So.  998. 

By  the  weight  of  authority  and  reason,  a  prisoner  is  put  in  jeopardy 
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when  he  is  charged  with  crime  before  a  proper  tribunal,  even  though 
no  verdict  is  rendered.  Comw.  v.  Fitzpatrick  (1888)  121  Pa.  109; 
Reg.  V.  Winsor  (1866)  10  Cox  C.  C.  276.  But  the  statutory  pro- 
visions in  the  principal  case  are  merely  declaratory  of  the  common  law 
in  so  far  as  they  provide  that  a  defendant  may  derive  no  advantage 
from  the  discharge  of  a  jury  in  cases  of  necessity.  People  v.  Olcoit 
(N.  Y.  1801)  2  Johns.  Cas.  301.  The  decisions  are  not  uniform,  how- 
ever, as  to  what  constitutes  such  necessity.  By  the  better  and  generally 
accepted  view  it  need  not  be  physically  impossible  to  proceed  with  the 
trial,  but  it  is  sufficient  that  so  to  do  would  be  futile  or  productive  of 
evil.  Reg,  v.  Winsor  supra;  People  v.  Olcoit  supra;  contra,  Mahala 
V.  State  (Tenn.  1837)  10  Yerg.  532.  The  discharge  of  the  jury 
therefore  becomes  necessary  when  there  is  no  reasonable  expectation  of 
their  reaching  a  unanimous  conclusion.  Dreyer  v.  Illinois  (1902) 
187  U.  S.  71;  Ex  parte  McLaughlin  (1871)  41  Cal.  211;  contra,  Mahala 
v.  State  supra;  Comw.  v.  Fitzpatrick  supra.  The  ascertainment  of 
this  fact  must  of  course  be  left  to  the  trial  judge  in  the  exercise 
of  his  discretion.  By  the  prevailing  practice,  his  discretion  is  not 
absolute,  Ex  parte  Maxwell  (1876)  11  Nev.  428;  contra.  People  v. 
Green  (N.  Y.  1834)  13  Wend.  55,  but  the  appellate  courts  will  de- 
cide by  an  examination  of  the  record  whether  there  has  been  an 
abuse  of  discretion.  State  v.  Walker  (1866)  26  Ind.  346;  Poage  v. 
State  (1854)  3  Oh.  St.  229.  This  function  should  be  cautiously  per- 
formed because  of  the  peculiar  opportunity  of  the  trial  court  to  judge 
of  the  facts.  State  v.  Harris  (1907)  119  La.  297;  Penn  v.  State  (1896) 
36  Tex.  Cr.  R.  140. 

Dn-ORCE — Limited  Separation — Res  Adjudicata. — The  plaintiff  ob- 
tained a  limited  separation,  accepted  alimony,  and  upon  the  expira- 
tion of  the  period  fixed  by  the  decree,  brought  suit  for  a  permanent 
separation,  basing  her  cause  of  action  upon  the  same  facts.  Held, 
one  judge  dissenting,  the  prior  decree  constituted  no  bar.  Murdoch  v. 
Murdock  (1911)  132  N.  Y.  Supp.  964. 

The  extent  of  the  jurisdiction  over  marital  actions  created  by 
stMute,  BuHis  v.  Burtis  (N.  Y.  1825)  Hopk.  Ch.  557;  Durham  v. 
Durham  (N.  Y.  1904)  99  App.  Div.  450,  is  determined  by  an  applica- 
tion of  common  law  principles.  Brown  v.  Brown  (1859)  37  N.  H.  536. 
It  is  therefore  immaterial  that  the  statutes  confer  a  discretion  upon 
the  court.  Young  v.  Young  (1808)  4  Mass.  430;  see  Barrere  v.  Barrere 
(N.  Y.  1819)  4  Johns.  C!h.  187,  to  grant  either  a  permanent  or  a 
limited  separation  according  to  the  circumstances  of  each  case.  Mc- 
Namara  v.  McXamara  (X.  Y.  1859)  9  Abb.  Prac.  18;  Sullivan  v. 
Sullivan  (X.  Y.  1877)  9  J.  &  S.  519 ;  Erkencrack  v  Erkencrack  (1884) 
96  N.  Y.  456.  Either  judgment  would  constitute  a  final  termination 
upon  the  merits,  Wagner  v.  Wagner  (1886)  36  Minn.  239,  241,  and  as 
res  adjudicata,  Johnson  v.  Johnson  (1894)  57  Minn.  100,  would  bar 
any  subsequent  suit  on  the  same  facts.  Fera  v.  Fera  (1867)  98  Mass. 
155;  Thurston  v.  Thurston  (1868)  99  Mass.  39.  Although  evidence 
introduced  in  the  former  suit  would  be  clearly  admissible  to  explain 
the  nature  of  subsequent  acts,  the  plaintiff  in  the  principal  case 
failed  to  state  additional  facts  sufficient  to  constitute  a  cause  of  action. 
Doe  V.  Doe  (N.  Y.  1889)  52  Hun  405.  Moreover  it  is  well  settled  that 
although  several  actions  may  be  brought  on  a  given  state  of  facts, 
only  one  satisfaction  will  be  given.  Barth  v.  Loeffelholtz  (1901)  108 
Wis.  562;  Agnew's  Appeal  (Pa.  1883)  3  Walk.  320.  The  plaintiff 
in  the  principal  case  would,  therefore,  seem   entitled  to  no  further 
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relief  after  having  accepted  the  alimony  under  the  prior  decree,  in- 
stead of  appealing  therefrom.    2  Bishop,  Mar.  Div.  &  Sep.,  §  1587. 

Equity — Bill  to  Set  Aside  Fraudulent  Conveyance — Eeview  of 
Previous  Decree. — The  plaintiff  filed  a  bill  to  set  aside  a  fraudulent 
conveyance  and  to  apply  the  property  in  satisfaction  of  a  decree  ren- 
dered against  the  defendant  prior  to  the  conveyance.  The  defendant's 
answer  attacked  the  merits  of  the  prior  suit.  Held,  two  judges  dis- 
senting, the  merits  of  the  prior  decree  could  not  be  examined  except 
by  a  bill  to  review.  Hultherg  et  al.  v.  Anderson  et  al.  (111.  1911)  97 
N.  E.  216. 

When  a  decree  itself  furnishes  no  means  of  satisfaction,  and  the 
aid  of  equity  is  required  to  remedy  this  defect,  the  weight  of  authority 
permits  the  defendant  to  question  the  merits  of  the  original  suit. 
Hamilton  v.  Houghton  (1820)  2  Bligh  169;  Gay  v.  Purpart  (1882) 
106  II.  S.  679;  contra,  Rogers  v.  Rogers  (Ky.  1854)  15  B.  Mon.  364. 
This  seems  correct,  for  equity  should  not  supplement  the  decree  unless 
convinced  of  its  merits.  Wadhams  v.  Gay  (1874)  73  111.  415.  But  a 
bill  to  set  aside  a  fraudulent  conveyance  in  order  to  satisfy  a  former 
decree  does  not  render  an  incomplete  decree  enforceable,  but  merely 
nullifies  subsequent  acts  which  have  made  execution  useless.  Farns- 
worth  V.  Strasler  (1851)  12  111.  482.  The  court,  therefore,  is  not  called 
upon  to  participate  in  the  settlement  of  the  original  suit  and  should 
have  no  interest  in  questioning  it.  All  matters  material  to  the  first 
suit  are  res  adjudicata,  and  equity  should  restore  the  parties  to  the 
position  in  which  they  were  placed  by  the  court,  regardless  of  the  merits 
of  the  decree.  Pestel  v.  Primm  (1884)  109  111.  353;  JenJcins  v.  Inter- 
national Bank  (1884)  111  111.  462;  contra.  Bean  v.  Smith  (1821)  2 
Mason  252.  Otherwise,  it  would  be  within  the  power  of  an  unsuccessful 
defendant  to  have  the  cause  re-opened  at  any  time  by  his  own  mis- 
conduct. 

Equity — Multiplicity  op  Suits — Injunction. — The  plaintiff  sought  to 
enjoin  one  hundred  and  ten  actions  brought  at  law  to  recover  damages 
for  the  loss  of  life  resulting  from  an  explosion,  and  to  have  the  ques- 
tion of  its  negligence  determined  in  the  suit  for  the  injunction.  Held, 
the  court  was  without  jurisdiction.  Southern  Steel  Go.  v.  Hopkins 
(Ala.  1911)  57  So.  11.  _ 

It  is  settled  that  equity  will  assume  jurisdiction  to  prevent  multi- 
plicity of  suits  where  all  the  parties  suing  have  a  common  interest 
in  the  subject-matter,  for  the  determination  of  the  rights  of  one  will 
necessarily  determine  the  rights  of  all.  1  Pomeroy,  Eq.  Jur.,  (3rd  ed.) 
§  243;  High,  Injunctions,  (4th  ed.)  §  63.  When  only  a  common 
question  of  law  or  fact  is  involved,  there  is  no  uniform  rule,  but  the 
court  must  use  its  discretion  in  each  case  to  promote  justice  and  the 
public  convenience.  Hale  v.  Allinson  (1902)  188  U.  S.  56;  Farming- 
ton  V.  Bank  (1892)  85  Me.  46.  It  is  to  be  noted,  however,  that  equity 
has  seldom  acted  where  the  only  ground  of  its  jurisdiction  was  to 
prevent  multiplicity  of  suits,  unless  the  settlement  of  the  common 
question  would  be  practically,  if  not  legally,  conclusive  of  the  rights 
of  all  the  parties.  Sheffield  Water  Works  v.  Yeomans  (1866)  L.  R. 
2  Ch.  App.  8;  Chicago  v.  Collins  (1898)  175  111.  445.  On  the  other 
hand,  equity  will  not  interfere  when  the  circumstances  of  each  case 
are  so  varied  that  the  settlement  of  one  will  not  substantially  de- 
termine all,  even  though  there  is  some  one  question  common  to  each  of 
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the  suits.  Tribette  v.  III.  etc.  B.  B.  Co.  (1892)  70  Miss.  182;  DucJc- 
town  Sulphur  Co.  v.  Fain  (1902)  109  Tenn.  56.  This  is  particularly 
true  in  cases  of  negligence,  and  the  principal  case  would  therefore 
seem  to  be  correctly  decided.  It  is  also  important  because  it  reverses 
a  previous  decision  of  the  same  court.  Southern  Steel  Co.  v.  Hophins 
(1908)  157  Ala.  175. 

EviDEXCE — Deed  by  Mortgagor  to  Mortgagee — Parol  Evidence. — The 
plaintiff,  after  having  mortgaged  certain  property  to  the  defendant, 
conveyed  the  same  property  to  him  by  a  deed  absolute  in  form.  In 
a  suit  to  have  this  deed  declared  a  mortgage,  the  plaintiff  established 
that  it  was  so  intended  by  a  preixjnderance  of  the  evidence.  Held, 
the  evidence  was  sufficient.  Skeels  v.  Blanchard  et  al.  (Vt.  1911)  81 
Atl.  913. 

Parol  evidence  to  show  that  a  deed,  absolute  in  form,  was  in  fact 
intended  as  a  mortgage  is  generally  received  in  equity,  1  Jones,  Mort- 
gages, (5th  ed.)  282,  but  not  at  law.  Gates  v.  Sutherland  (1889)  76 
Mich.  231;  contra,  Mc Annuity  v.  Seich  (1882)  59  la.  585.  A  few 
courts  confine  this  practice  to  cases  of  fraud,  accident  or  mistake, 
Chaires  v.  Brady  (1862)  10  Fla.  133,  but  the  prevailing  view  is  that 
the  intention  of  the  parties  may  always  be  shown  by  such  evidence. 
Beugh  v.  Davis  (1877)  96  U.  S.  332.  A  mere  preponderance  of  parol 
evidence,  however,  is  usually  insufficient  to  overcome  the  presumption 
that  the  terms  of  a  written  instrument  express  the  intention  of 
the  parties.  The  party  seeking  to  accomplish  this  must  make  out  a 
clear,  certain  and  unequivocal  case.  Holland  v.  Blake  (1878)  97 
U.  S.  624;  Hyatt  v.  Cochran  (1873)  37  la.  309.  But  this  rule  may 
well  be  modified  when  the  parties  to  the  deed  are  already  in  the  posi- 
tion of  mortgagor  and  mortgagee.  Because  of  the  advantage  which 
the  latter  has  over  the  former,  McLeod  v.  Bullard  (1881)  84  N.  C.  515, 
it  is  often  held  that  when  a  mortgagor  seeks  to  set  aside  a  subsequent 
conveyance  to  his  mortgagee,  the  burden  is  upon  the  mortgagee  to 
show  that  the  transaction  was  hon^a  fide  and  for  a  good  consideration. 
Villa  V.  Bodriguez  (1870)  12  Wall.  323;  Bigelow,  Fraud,  347.  Even 
in  jurisdictions  where  a  less  rigorous  rule  obtains,  the  existence  of  the 
mortgage  relationship  is  evidence  of  fraud.  Ford  v.  Olden  (1867)  L.  K. 
3  Eq.  461;  Hall  v.  Hall  (1893)  41  S.  C.  163;  but  see  DeMartin  v. 
Fhelan  (1891)  47  Fed.  761.  The  decision  in  the  principal  case,  there- 
fore, furnishes  another  example  of  the  desire  of  courts  of  equity  to 
protect  a  mortgagor  and  to  prevent  the  clogging  of  his  equity  of 
redemption. 

Evidexce — Parol  Evtoence — ^Deeds — CoNsroERATiox. — By  statute  heirs 
of  the  whole  blood  inherited  exclusively  lands  which  vested  in  the 
intestate  by  devise  or  gift.  In  a  contest  between  such  heirs  and  those 
of  the  half  blood  for  a  piece  of  land,  the  former  sought  to  show  by 
parol  evidence  that  a  deed  containing  a  recital  of  a  valuable  considera- 
tion was  a  gift  to  the  intestate.  Held,  one  judge  disenting,  the  evi- 
dence was  admissible.    Harman  v.  Fisher  (Neb.  1912)  134  N.  W.  246. 

While  it  is  agreed  that  parol  evidence  is  generally  admissible  to 
explain,  vary  or  even  contradict  the  consideration  clause  of  a  deed, 
2  Devlin,  Deeds,  (3rd  ed.)  §  822,  there  exists  the  greatest  diversity 
of  opinion  as  to  whether  the  rule  should  apply  where  a  good  considera- 
tion is  sought  to  be  proved  in  place  of  a  recited  valuable  one.  Un- 
der the  early  authorities  such  evidence  was  excluded  on  the  ground  that 
it  changed  the  legal  effect  of  the  deed.     Clarkson  v.  Hanway  (1723) 
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2  P.  Wms.  203.  This  view  is  not  without  the  support  of  some  of 
the  latter  decisions,  Groves  v.  Groves  (1901)  65  Oh.  St.  442;  Yates  v. 
Burt  (Mo.  1912)  143  S.  W.  73,  but  has  been  disregarded  by  other 
courts,  which  admit  parol  evidence  to  support  an  otherwise  ineffective 
deed,  although  refusing  to  accept  such  evidence  to  invalidate  a  con- 
veyance. Gale  V.  Cohurn  (Mass.  1836)  18  Pick.  397;  Hannan  v.  Oxley 
(1868)  23  Wis.  519.  Since  the  sole  function  of  the  consideration 
clause  is  to  estop  the  grantor  from  setting  up  a  resulting  trust,  see 
Belden  v.  Seymour  (1830)  8  Conn.  304,  312,  it  is  difficult  to  see  why 
the  true  consideration  cannot  be  shown  for  any  purpose  not  incon- 
sistent with  this,  and  after  the  deed  has  taken  effect  as  a  conveyance, 
the  admission  of  parol  evidence  to  show  that  it  operates  as  a  gift 
instead  of  a  deed  of  sale  seems  justifiable.  Pech  v.  Vandenherg  (1866) 
30  Cal.  11;  Jones  v.  Jones  (1859)  12  Ind.  389.  This  result,  moreover, 
is  in  accord  with  the  trend  of  modern  authority.  Velten  v.  Carmack 
(1892)  23  Ore.  282;  Shehy  v.  Cunningham  (1909)  81  Oh.  St.  289. 

Evidence — Value — Offers  to  Purchase. — In  proceedings  to  condemn 
land  the  defendant  sought  to  introduce  evidence  of  offers  to  purchase 
the  land  for  the  purpose  of  proving  its  value.  Held,  the  evidence  was 
inadmissible.  North  Coast  B.  B.  Co.  v.  Newman  et  al.  (Wash.  1911) 
119  Pac.  823. 

Offers  to  purchase  are  generally  mere  indirect  evidence  of  the 
opinion  of  the  offerer,  and  as  such  are  objectionable  as  hearsay.  Sharp 
V.  U.  8.  (1903)  191  U.  S.  341;  F.  P.  B.  B.  Co.  v.  Bridger  Coal  Co. 
(1906)  34  Mont.  545.  Their  weight  as  direct  evidence  of  value  is  de- 
pendent upon  many  collateral  facts,  such  as  the  bona  fides  of  the  offer, 
the  motive  inducing  it,  and  the  financial  responsibility  of  the  offerer, 
which  it  is  often  impossible  to  prove.  Fowler  v.  Middlesex  (1863)  88 
Mass.  92;  Sharp  v.  U.  S.  supra.  It  is,  therefore,  generally  held  that 
the  probative  force  of  such  evidence  is  not  sufficient  to  overcome  its 
tendency  to  confuse  and  multiply  issues,  St.  J.  etc.  B.  B.  Co.  v.  Orr 
(1871)  8  Kan.  419 ;  PerUns  v.  People  (1873)  27  Mich.  386,  and  it  is 
excluded  even  if  the  offerer  is  in  court  ready  to  testify  in  person. 
Hine  v.  Manhattan  By.  Co.  (1892)  132  N.  Y.  477.  But  the  value  of 
this  kind  of  evidence  depends  so  much  on  the  circumstances  under 
which  it  is  offered  that  its  admission  should  be  discretionary  with  the 
court.  See  10  Columbia  Law  Review  759.  Therefore  where  the  offers 
are  admittedly  hona  fide,  many  objections  to  their  admission  disappear, 
and  they  are  generally  received.  Faust  v.  Hosford  (1903)  119  la.  97; 
contra,  Loloff  v.  Sterling  (1903)  31  Colo.  102.  Evidence  of  offers 
to  sell  is  governed  by  the  same  principles  as  offers  to  buy,  but  is  often 
receivable  as  an  admission  by  the  owner.  Springer  v.  Chicago  (1891) 
135  111.  553;  2  Lewis,  Em.  Dom.,  §  658. 

Executors  and  Administrators — Specific  Legacy — Cost  of  Recover- 
ing Erom  Adverse  Claimant. — A  legatee  sought  to  charge  the  exec- 
utor's accounts  with  the  expenses  to  be  incurred  in  recovering  from 
an  adverse  claimant  a  chattel  specifically  bequeathed  to  him.  The 
executor  had  assented  to  the  legacy.  Held,  the  executor  should  not 
be  so  charged.     In  re  Warrens  Will  (1911)  133  N.  Y.  Supp.  145. 

Upon  the  death  of  the  testator  an  inchoate  title  to  a  specific  legacy 
vests  immediately  in  the  legatee,  entitling  him  to  the  income  from  the 
chattel,  although  the  executor  may  retain  possession  for  a  year.  Bevan 
V.  Cooper  (N.  Y.  1876)  7  Hun  117.     This  incomplete  title  is  made 
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absolute  by  the  assent  of  the  executor,  who  thereafter  has  no  further 
right  to  the  res  as  against  the  legatee.  Ross  v.  Davis  (1S56)  17  Ark. 
113;  Onondaga  Trust  Co.  v.  Price  (1882)  87  N.  Y.  543.  The  executor, 
however,  has  not  performed  his  full  duty  by  acknowledging  the  title 
of  specific  legatees,  for  he  must  gather  in  all  the  assets,  settle  the 
claims  of  creditors,  and  discharge  the  legacies  in  accordance  with 
the  testator's  intention.  Schouler,  Wills  k  Admin.,  535;  Harrington  v. 
Keteltas  (1883)  92  N.  Y.  40.  Thus  chattels  specifically  bequeathed 
which  have  been  pledged  or  otherwise  encumbered  by  the  testator 
must  be  redeemed  at  the  expense  of  the  estate,  Bothamley  v.  Sherson 
(1875)  L.  R.  20  Eq.  304,  as,  in  the  absence  of  statute,  in  the  analogous 
case  of  mortgaged  realty.  Keene  v.  Munn  (1863)  16  X.  J.  Eq.  398; 
N.  Y.  Real  Prop.  Law  §  250.  Likewise  it  is  the  common  law  duty 
of  the  executor  to  recover  a  specific  legacy  adversely  held,  deliver 
it  to  the  legatee,  and  pay  the  costs  out  of  the  general  assets  of 
the  estate.  Perry  v.  Meddowcroft  (1841)  4  Beav.  197;  2  Williams, 
Exr's  &  Adm'rs,  (10th  ed.)  1178.  Since  the  Xew  York  statutory 
requirement  that  the  executor  discharge  specific  legacies.  Code  Civ. 
Proc.  §  2721,  is  only  declaratory  of  the  common  law,  there  seems  to 
be  no  reason  why  the  executor  in  the  principal  case  should  have  been 
relieved  of  this  duty. 

Federal  Practice — Removal  of  Causes — Fraudulent  Joesder. — The 
petition  for  removal  controverted  the  plaintiffs  allegation  of  negligence 
and  charged  fraudulent  joinder.  Held,  since  the  evidence  warranted 
a  submission  of  the  case  to  the  jury  a  removal  was  correctly  refused. 
Cincinnati  etc.  By.  Co.  v.  McElroy  (Ky.  1912)  142  S.  W.  1091. 

The  petition  controverted  the  allegations  of  the  complaint  and 
alleged  that  the  plaintiff  knew  them  to  be  false.  Held,  a  removal 
should  be  granted  since  the  State  court  could  not  determine  the  issue 
of  fact.  Western  Coal  &  Mining  Co.  v.  Osborne  (Okla.  1911)  119  Pac. 
973.     See  Xotes,  p.  359. 

Habeas  Corpus — Jurisdiction  to  Sentence  After  Plea  of  Guilty. — 
The  prisoner  pleaded  guilty  to  an  indictment  for  burglary  in  the  first 
degree.  Upon  subsequent  examination  by  the  judge  he  denied  the 
commission  of  an  element  of  the  crime,  but  the  plea  was  nevertheless 
accepted  and  sentence  was  pronounced.  Held,  habeas  corpus  would 
lie  since  the  judge  was  without  jurisdiction  to  impose  sentence. 
Matter  of  Brandt  (X.  Y.  1912)  46  N.  Y.  L.  J.  No.  118. 

Although  habeas  corpus  will  lie  where  there  is  no  jurisdiction  to 
impose  a  legal  sentence.  People  v.  Lisconib  (1875)  60  N.  Y.  559;  10 
CoLUMBU  Law  Review  672,  it  has  been  held  that  no  such  lack  of  juris- 
diction exists  after  a  plea  of  guilty  has  been  entered  to  a  valid  indict- 
ment. People  V.  Frost  (1910)  198  N.  Y.  110.  It  is  contended  in  the 
principal  case,  however,  that  a  different  rule  should  prevail  where  an 
examination  of  the  prisoner  after  he  has  pleaded  guilty  elicits  answers 
which  conflict  with  his  plea.  While  such  an  examination  is  wholly 
proper  to  ascertain  whether  the  defendant  understands  the  gravity 
of  his  situation,  1  Bishop,  Crim.  Proc,  (4th  ed.)  §  195;  cf.  Comxv.  v. 
Battis  (1804)  1  Mass.  95,  it  is  not  an  essential  part  of  the  judgment- 
roll,  see  N.  Y.  Code  Crim.  Proc.  §  485,  and  the  judge  is  at  liberty  to 
accept  the  plea  as  soon  as  it  is  made  and  to  pronounce  sentence  imme- 
diately. 1  Bishop,  Crim.  Proc,  (4th  ed.)  §  1291;  cf.  People  v.  House 
of  Mercy  (1891)  128  N.  Y.  180,  187.    Moreover,  since  a  plea  of  guilty 
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is  a  confession  of  the  acts  alleged  in  the  indictment.  People  v.  Quar- 
tararo  (1912)  46  K  Y.  L.  J.  No.  132,  it  is  difficult  to  see  how  a  sub- 
sequent denial  of  any  such  acts  can  have  the  effect  of  nullifying  the 
plea  as  a  matter  of  law.  On  the  contrary  it  would  seem  that  its 
acceptance  or  rejection  must  rest  in  the  sound  discretion  of  the  trial 
judge,  Conover  v.  State  (1882)  86  Ind.  99;  see  N.  Y.  Code  Crim. 
Proc.  §  337,  and  that  the  exercise  of  this  discretion,  while  perhaps  re- 
versible error  under  the  circumstances  of  the  principal  case,  Gardner 
V.  People  (1883)  106  111.  76,  did  not  so  completely  oust  the  court  of 
jurisdiction  as  to  render  the  proceedings  reviewable  on  habeas  corpus. 

Insurance — Standard  Fire  Policy — Change  of  Interest. — The  plain- 
tiff contracted  to  convey  the  insured  premises  and  placed  the  deed  in 
escrow.  While  conditions  remained  unperformed  by  both  himself  and 
the  purchaser,  the  latter  entered  into  possession  and  soon  after  the 
house  burned.  Held,  there  was  not  such  a  "change  of  interest"  as  to 
work  a  forfeiture  of  the  policy.  Pomeroy  v.  Aetna  Ins.  Go.  (Kan.  1912) 
120  Pac.  244. 

The  purpose  of  the  clause  in  standard  fire  policies  prohibiting 
change  of  interest  is  to  protect  the  insurer  against  a  diminution  of 
the  insured's  incentive  to  care  for  the  property.  Skinner  v,  Houghton 
(1900)  92  Md.  69;  Grunauer  v.  Westchester  Ins.  Go.  (1905)  72  N.  J. 
L.  289.  It  would  seem  that  whenever  specific  performance  of  a  con- 
tract to  convey  the  insured  premises  may  be  secured  in  equity,  thus 
placing  the  burden  of  any  loss  on  the  vendee,  12  Columbia  Law  Review 
257,  this  incentive  on  the  part  of  the  insured  would  be  materially 
altered,  Shinner  v.  Houghton  supra;  see  Gihh  v.  Phila.  Ins.  Go.  (1894) 
59  Minn.  267,  but  the  courts  appear  reluctant  to  recognize  this  unless 
there  has  also  been  a  change  of  possession.  Home  etc.  Ins.  Go.  v. 
Tompkie  (1902)  30  Tex.  Civ.  App.  404.  The  vendor  in  the  principal 
case,  however,  had  not  complied  with  all  the  conditions  of  the  contract, 
and  his  right  to  enforce  specific  performance  was  therefore  contingent. 
It  would  accordingly  seem  that  his  incentive  to  guard  against  loss 
was  unaffected  by  the  contract.  See  Tiemann  v.  Citizens  Ins.  Go. 
(N.  Y.  1900)  76  App.  Div.  5.  This  result  would  not  be  altered  by 
placing  the  deed  in  escrow,  for  there  is  no  transfer  of  title  until  per- 
formance of  the  conditions.  Gounty  v.  Emigrant  Go.  (1876)  93  U.  S. 
124;  Green  v.  Putnam  (N.  Y.  1847)  1  Barb.  500.  The  decision  may 
also  be  based  on  the  peculiar  interpretation  of  the  word  "interest" 
prevailing  in  Kansas.  It  is  there  deemed  to  apply  only  when  the  right 
of  the  insured  vendor  is  less  than  title.  Garner  v.  Mechanics'  Ins. 
Go.  (1906)  73  Kan.  127;  but  see  Gibh  v.  Phila.  Ins.  Go.  supra;  Racing 
Assn.  V.  Home  Ins.  Go.  (N.  Y.  1906)  113  App.  Div.  728. 

Interstate  Commerce — Conflicting  State  and  Federal  Regula- 
tions.— For  the  purpose  of  regulating  the  hours  of  labor  of  interstate 
railroad  employees.  Congress  passed  an  act  which  was  not  to  take 
effect  for  a  year  from  the  date  of  its  enactment.  During  that  period, 
the  State  of  Washington  enacted  and  attempted  to  enforce  a  statute 
embodying  a  similar  regulation.  Held,  Congress  had  so  acted  upon 
the  subject  as  to  preclude  State  action.  Northern  P.  B.  R.  Go.  v. 
Washington  (1912)  32  Sup.  Ct.  Rep.  160. 

For  a  discussion  of  the  principles  involved  in  this  case,  see  9 
Columbia  Law  Review  66. 
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Judgments — Ee\-ersal — Restitution  Br  Appellee. — The  plaintifE  and 
the  defendant  were  parties  to  a  former  action  brought  to  determine 
water  rights.  The  amount  of  water  apportioned  to  the  defendant  by 
the  trial  court  was  reduced  on  an  appeal  prosecuted  by  the  plaintiff. 
The  plaintiff  seeks  damages  from  the  defendant  who  had  in  the  mean- 
time exercised  his  rights  as  determined  in  the  lower  court.  Held,  the 
plaintiff  could  not  recover.  Porter  v.  Small  (Ore.  1912)  120  Pac.  393. 
The  damage  resulting  from  an  injunction  erroneously  granted  is 
damnum  absque  injuria,  Mark  v.  Hyatt  (1S92)  135  N.  Y.  306,  since 
the  court  does  not  act  as  agent  of  the  parties.  See  Bridges  v. 
McAlister  (1899)  106  Ky.  791.  Likewise  acts  done  in  enforcing  an 
erroneous  as  distinguished  from  an  irregular  judgment.  Chapman  v. 
Dyett  (N.  Y.  1S33)  11  Wend.  31;  Healey  v.  Dudley  (N.  Y.  1871)  5 
Lans.  115,  are  not  tortious  although  the  judgment  is  subsequently  re- 
versed. Thompson  v.  Pearson  (1889)  122  Ind.  454.  Since  the  final 
decree  on  appeal  determines  the  legal  rights  of  the'  parties  from  the  . 
beginning,  the  protection  afforded  one  acting  in  obedience  to  an 
erroneous  judgment  can  only  be  justified  on  grounds  of  public  policy, 
which  secures  to  the  judgments  of  the  courts  the  respect  necessary 
to  the  effective  administration  of  justice.  Bridges  v.  McAlister  supra. 
This  consideration  of  policy  would  seem  equally  applicable  to  the  ap- 
parently novel  situation  in  the  principal  case,  in  which  the  injury 
results  from  neither  the  enforcement  of,  nor  obedience  to  an  erroneous 
judgment,  but  from  acts  done  by  one  of  the  parties  in  reliance  on  its 
correctness.  Xevertheless  the  policy  which  protects  one  enforcing  an 
erroneous  judgment  from  tort  liability,  does  not  demand  that  he  be 
allowed  to  keep  the  benefits  which  he  thereby  receives.  Hence,  even 
if  on  account  of  the  peculiar  facts  in  the  principal  case  the  judgment 
should  be  regarded  as  *'seK-executing,"  the  plaintiff  should  be  per- 
mitted to  recover  in  quasi-contract  upon  a  complaint  properly  framed. 
Little  V.  Bunce  (1835)  7  N.  H.  485. 

Lis  Pendens — Suit  Relating  to  Personal  Property — Extraterri- 
TORLA^L  Effect. — The  plaintiff  brought  suit  in  a  Federal  court  in  North 
Carolina  to  foreclose  a  mortgage  on  rolling  stock.  While  that  action 
was  pending,  the  defendant  in  the  present  action  attached  a  locomotive 
in  Tennessee  under  a  claim  against  the  mortgagor.  The  plaintiff  now 
seeks  to  replevy  the  locomotive.  Held,  the  defendant  was  bound  by 
the  decree  in  the  foreclosure  suit  in  the  plaintiff's  favor.  North  Caro- 
lina Land  &  lAimler  Co.  v.  Boyer  (C.  C.  A.  6th  Cir.  1911)  191  Fed. 
552.     See  Notes,  p.  361. 

Literary  Property — Ownership  of  Letters — Publication  and  Trans- 
fer.— The  plaintiff  sought  to  restrain  the  publication  and  transfer  of 
certain  letters  of  no  literary  value  and  on  familiar  subjects  written 
by  his  testatrix.  Held,  the  publication,  but  not  the  transfer,  would 
be  restrained.    Baher  v.  Lihhie  et  al.  (Mass.  1912)  97  N.  E.  109. 

Although  it  is  difficult  to  find  any  element  of  property  in  the  com- 
position of  letters  of  no  literary  value,  4  Harv.  L.  Rev.  193,  200,  it  is 
well  settled  that  the  writer  of  private  letters  may  suppress  their  pub- 
lication regardless  of  their  literary  quality,  upon  the  theory  that  he 
has  a  property  right  which  may  be  protected  by  injunction.  Woolsey 
V.  Judd  (N.  Y.  1855)  4  Lhier  379;  FoUom  v.  Marsh  (1841)  2  Story 
100;  but  see  Hoyt  v.  Mackenzie  (N.  Y.  1848)  3  Barb.  Ch.  320.  The 
recipient,  on  the  other  hand,  as  owner  of  the  tangible  part  of  the 
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communication,  Oliver  v.  Oliver  (1861)  5  L.  T.  287,  would  seem  on 
principle  to  have  the  right  to  make  any  use  of  the  letter  not  so  public 
as  to  amount  to  publication,  for  the  law  of  copyright  is  alone  deemed 
to  protect  the  writer,  see  Pope  v.  Curl  (1741)  2  Atk.  342,  and  a  letter 
must  therefore  stand  on  the  same  footing  as  any  unpublished  manu- 
script. Drone,  Copyright,  136;  Copinger,  Copyright,  (4th  ed.)  53; 
Lahouchere  v.  Hess  (1897)  77  L.  T.  559.  For  this  reason  those  deci- 
sions which  deny  that  private  letters  may  be  promiscuously  transferred 
are  with  difficulty  supported  upon  any  theory  of  literary  property.  See 
Rice  V.  Williams  (1887)  32  Fed.  437;  Folsom  v.  Marsh  supra;  contra, 
Origshy  v.  Breckenridge  (Ky.  1867)  2  Bush  480.  Judicial  recogni- 
tion of  a  right  to  immunity  from  wrongful  publicity  appears  to  be 
a  more  reasonable  basis  for  protecting  the  writer  against  all  uses  ex- 
cept those  which  he  intended  that  the  recipient  should  make  of  the 
letters.  11  Columbia  Law  Keview  566.  But  this  right  of  privacy,  it 
would  seem,  does  not  survive  the  individual,  and  accordingly  it  could 
not  have  been  invoked  in  the  principal  case.  Schuyler  v.  Curtis 
(1895)  147  N.  Y.  434.     See  Odgers,  Libel  and  Slander,  (4th  ed.)  22. 

Perpetuities — New  York  Eule — Construction  of  Trusts. — The  testa- 
tor left  his  estate,  consisting  of  realty  and  personalty,  to  trustees  to 
divide  it  into  six  shares,  one  for  each  of  his  children,  and  to  pay 
over  two-fifths  of  the  income  of  each  share  to  his  widow  during  her 
life,  and  the  remaining  three-fifths,  to  each  child  at  twenty-one. 
The  corpus  was  to  be  paid  to  each  child  at  a  time  certain,  but  if  any 
child  died  previously,  leaving  no  issue,  it  was  to  be  apportioned  among 
the  survivors  xipon  the  same  trusts.  Held,  the  trusts  were  legal.  Orr 
et  al.  V.  Orr  et  al.  (1911)  133  N.  Y.  Supp.  48. 

From  the  decision  that  the  statute  authorizing  a  trust  to  collect 
rents  and  apply  to  the  use,  legalized  a  trust  to  collect  and  pay  over, 
Leggett  v.  Perkins  (1849)  2  N.  Y.  297,  it  logically  followed  thatsubd. 
3,  §  55,  1  E.  S.  728,  also  included  a  trust  to  pay  over  an  annuity  or 
part  of  the  income.  See  Cochrane  v.  Schell  (1894)  140  N.  Y.  516,  633. 
Accordingly,  in  construing  both  the  statute  and  wills,  the  courts  have 
shown  an  increasing  liberality  in  order  to  carry  out  the  testator's  in- 
tention as  far  as  possible  and  to  avoid  the  conclusion  that  he  has 
sought  to  suspend  the  power  of  alienation  illegally.  See  Ins.  Co.  v. 
Cary  (1908)  191  N.  Y.  33,  42.  Thus,  where  the  remainder  is  to  take 
effect  at  a  time  certain,  language  terminating  the  trust  governs,  and 
words  creating  an  annuity  from  the  income  are  interpreted  to  charge 
the  corpus  of  the  estate,  regardless  of  the  previous  language.  Buchanan 
V.  Little  (1897)  154  N.  Y.  147;  Trust  Co.  v.  Flynn  (1907)  188  N.  Y. 
385.  The  bequest  of  an  uncertain  amount  annually  would  seem  equally 
susceptible  of  that  interpretation.  Hence,  since  a  devise  to  trustees  for 
several  beneficiaries  is  construed  to  create  a  separate  trust  for  each, 
and  since,  in  the  instrument  under  consideration,  there  was  no  pro- 
vision for  the  apportionment  of  the  subshares  upon  the  death  of  a 
second  child,  Schey  v.  Schey  (1909)  194  N.  Y.  368 ;  Chastain  v.  Tilford 
(1911)  201  N.  Y.  538,  the  power  of  alienation  was  not  suspended 
unduly,  for  no  share  was  rendered  inalienable  for  a  greater  period 
than  the  lives  of  two  children.  Eeal  Prop.  L.  §§  42,  96,  103 ;  Stringer 
V.  Young  (1908)  191  N.  Y.  157.  Thus  words  used  to  create  an  assign- 
able annuity  under  subd.  2  may  create  an  inalienable  interest  under 
subd.  3,  §  96  Eeal  Prop.  L.,  as  a  result  of  the  confusion  caused  by 
Leggett  v.  Perkins  supra.  Cf.  4  Columbia  Law  Eeview  429.  It  seems 
possible,   therefore,  that  the  Eevisers   of  1896   intended  to  place   all 
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trusts  to  pay  over  annuities  under  subd.  2  and  thus  to  restore  in  part 
the  avowed  intention  of  the  Revisers  of  1830  to  create  trusts  for  in- 
competents only  under  subd.  3.  See  Original  Revisers'  Notes  in 
Fowler,  Real  Property,  (3rd  ed.)  1295. 

Pleadeng  axd  Practice — New  Trial — Limitatiox  to  Single  Issue. — 
In  a  personal  injury  action  the  jury  awarded  the  plaintifE  $200  dam- 
ages. Upon  motion  of  the  plaintiff  the  trial  court  set  aside  this  award 
and  ordered  a  new  trial  to  be  confined  to  that  issue.  Held,  the  action 
of  the  trial  court  was  erroneous  both  because  the  verdict  was  the 
result  of  compromise  and  because  no  verdict  can  be  set  aside  in 
part.    Simmons  v.  Fish  (Mass.  1912)  97  X.  E.  102. 

In  some  jurisdictions  a  new  trial  cannot  be  confined  to  a  single 
issue  but  it  throws  open  the  entire  case.  Schintz  v.  Morris  (1896)  13 
Tex.  Civ.  App.  580.  The  general  view  is  that  while  the  matter  is 
within  the  discretion  of  the  court,  Nathan  v.  Railway  (1896)  116 
X.  C,  1066,  yet  such  a  restriction  is  proper  when  there  are  several 
questions  of  fact  involved  in  one  cause  of  action,  Mitchell  v.  Mitchell 
(1898)  122  X.  C.  332;  San  Diego  Land  etc.  Co.  v.  Neale  (1888)^  78 
Cal.  63,  or  where  there  is  a  joinder  of  several  causes  of  action, 
Bamsdell  v.  Clarh  (1897)  20  Mont.  103,  or  of  several  parties  defend- 
ant. Pecararo  v.  Halherg  (1910)  152  111.  App.  443.  There  is  the  sound 
limitation  on  the  practice  that  the  issues  must  be  clearly  separable, 
Merony  v.  Mclntyre  (1880)  82  X.  C.  103,  and  the  restriction  must 
not  involve  injustice  to  any  of  the  parties  concerned.  Gregg  v.  Wil- 
mington (1911)  155  X.  C.  18.  As  the  quantum  of  the  plaintiff's 
damage  seems  entirely  independent  of  the  question  of  the  defendant's 
liability,  a  new  trial  might  properly  be  confined  to  the  former  issue. 
But  as  a  verdict  is  an  entity  the  plaintiff  should  move  that  it  be 
set  aside  in  its  entirety,  addressing  his  prayer  for  the  limitation 
upon  the  scope  of  the  new  trial  to  the  discretion  of  the  court.  See 
Nathan  v.  Railway  supra.  Moreover,  as  the  <court  in  the  principal 
case  held,  the  determination  of  legal  liability  must  be  the  result 
of  the  jury's  unanimous  decision,  Richardson  v.  Coleman  (1891)  131 
Ind.  210,  and  it  would  be  manifestly  unfair  to  restrict  a  new  trial  to 
a  question  of  damages  when  the  verdict  fixing  the  liability  was  the 
result  of  compromise. 

Specific  Performance — Statute  of  Frauds — ^Lost  Ixstru3Iext. — The 
intestate  executed  a  will  devising  his  realty  to  the  plaintiff  in  pursuance 
of  his  oral  agreement  to  do  so,  in  consideration  of  the  plaintiff's  car- 
ing for  him  during  his  life.  The  deceased  destroyed  the  instrument, 
intending  to  revoke  it.  Held,  the  plaintiff  was  entitled  to  specific 
performance.    Naylor  v.  Shelton  (Ark.  1912)  143  S.  W.  117. 

While  a  will  is  always  revocable  before  the  maker's  death.  Hale 
V.  Hale  (1894)  90  Va.  728,  a  contract  to  convey  or  devise  realty  will 
survive  and  be  specifically  enforceable,  if  the  Statute  of  Frauds  is 
complied  with.  Hale  v.  Hale  supra;  Mutual  Life  Co.  v.  HoUoday 
(X.  Y.  1883)  13  Abb.  X.  C  16.  The  Statute  is  construed  to  require 
merely  that  the  contract  be  evidenced  by  a  writing,  and  a  will  may 
be  sufficient  for  that  purpose.  MaGee  v.  Blankenship  (1886)  95  X.  C. 
563.  But  if  the  will  is  lost  or  destroyed  in  such  a  case  its  contents 
may  be  shown  by  secondary  evidence,  and  a  written  instrument  having 
been  thus  established,  the  terms  of  the  contract  which  it  evidences 
may  be  shown  without  violating  the  Statute  of  Frauds.  MaGee  v. 
Blanhenship  supra;  Brinker  v.  Brinker  (1847)  7  Pa.  53;  see  Roehl  v. 
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Haume&ser  (1887)  114  Ind.  311.  Accordingly,  if  the  will  in  the  prin- 
cipal decision  set  out  the  terms  of  the  agreement  with  sufficient 
definiteness,  the  plaintiff  was  entitled  to  the  relief  prayed  for.  Other- 
wise the  agreement  should  not  have  been  enforced,  for  since  the  plaintiff 
could  have  been  amply  compensated  by  an  action  in  quasi-contract, 
she  had  not  so  changed  her  position  that  equitable  relief  was  necessary 
to  prevent  fraud.  Maddison  v.  Alderson  (1883)  L.  R.  8  App.  Cas. 
467;  see  note  to  Christy  v.  Earnhardt  (Pa.  1850)  53  Am.  Dec.  538, 
540;  4  Columbia  Law  Review  294.  In  many  American  jurisdictions, 
nevertheless,  specific  performance  is  liberally  granted  under  similar 
circumstances.  Darhy  v.  Maxfield  (1910)  244  111.  214;  see  note  to 
Grindling  v.  Reyhl  (Mich.  1907)  15  L.  R.  A.  [n.  s.]  466. 

Statute  of  Frauds — Sale  of  Goods — Part  Payment. — Timber  was 
delivered  and  accepted  under  an  oral  contract  of  sale,  and  part  pay- 
ments were  made  during  the  time  of  delivery.  The  Wisconsin  Statute 
of  Frauds  provides  for  part  payment  "at  the  time"  of  making  the 
contract  as  a  substitute  for  a  writing.  Held,  the  contract  became  valid 
upon  delivery  and  partial  payment.  Allen  v.  City  of  Greenwood  (Wis. 
1912)  133  N.  W.  1094. 

The  decision  seems  to  involve  a  confusion  of  different  clauses  of 
that  section  of  the  Statute  which  relates  to  the  sales  of  goods.  In 
most  jurisdictions  the  result  reached  might  have  been  based  on  the 
fact  either  of  delivery  and  acceptance  or  of  part  payment.  But  in 
contradistinction  to  the  Statute  of  Frauds  as  enacted  in  England  and 
most  of  the  American  States,  the  Wisconsin,  like  the  New  York  Statute, 
requires  that  the  part  payment  and  the  making  of  the  contract  be 
contemporaneous  in  order  to  avoid  the  operation  of  the  Statute.  The 
courts  of  these  jurisdictions  have  uniformly  held  that  mere  payment 
at  a  later  date  will  not  satisfy  the  Statute.  Bates  v.  Chesehro  (1873) 
32  Wis.  594;  Jachson  v.  Tupper  (1886)  101  N.  Y.  515.  There  must 
be  in  addition  an  express  re-statement  or  re-affirmation  of  the  terms 
of  the  prior  agreement,  Colton  v.  Raymond  (1902)  114  Fed.  863; 
Hunter  v.  Wetsell  (1881)  84  N.  Y.  549;  see  Crosby  Hardwood  Co.  v. 
Tr ester  (1895)  90  Wis.  412,  or  its  existence  must  be  recognized,  as  by 
making  the  payment  for  the  avowed  purpose  of  taking  the  contract 
out  of  the  Statiite.  Bissell  v.  Balcom  (1868)  39  N.  Y.  275.  But  in 
none  of  these  cases  is  part  payment  deemed  to  validate  the  old  agree- 
ment, a  result  which  follows  from  acceptance,  and  subsequent  payment 
has  no  efficacy  except  when  the  circumstances  under  which  it  was 
made  show  that  at  that  time  a  new  contract  was  made  between  the 
parties. 

Suretyship — Subrogation — Creditor's  Rights  Against  Security  Held 
BY  Surety. — The  principal  had  put  in  the  surety's  hands  cash  se- 
curity, which  the  latter  had  paid  out  on  other  obligations  incurred  on 
account  of  the  same  principal.  Both  principal  and  surety  were  insol- 
vent. The  creditor  sought  to  reach  money  in  the  surety's  hands  as 
being  impressed  with  a  trust  in  his  favor.  Held,  he  might  so  recover. 
People  V.  Metropolitan  Surety  Co.  (1911)  132  N.  Y.  Supp.  829.  See 
Notes,  p.   351. 

Taxation — Water  Power — Situs. — The  plaintiff  sought  to  restrain 
the  collection  of  a  State  tax  upon  the  right  to  use  water  power  granted 
him  in  gross  by  the  United  States.    The  Federal  Government  developed 
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the  power  on  land  purchased  by  it  with  the  consent  of  the  State. 
Held,  the  plaintiff's  interest  being  a  proiit  a  prendre  had  its  situs  in 
land  owned  by  the  Federal  government,  and  was  therefore  not  sub- 
ject to  State  taxation.  Moline  Water  Power  Co.  v.  Cox  (111.  1911) 
96  N.  E.  1044. 

When  water  power  is  developed  and  applied  in  different  places, 
its  situs  as  a  distinct  subject  of  taxation  has  seldom  been  determined 
except  where  the  owner  of  the  land  producing  the  power  also  possessed 
the  right  to  its  use.  Under  these  circumstances  by  the  one  view, 
the  power  is  considered  to  have  only  potential  existence  tmtil  used, 
and  must  therefore  be  taxed  at  the  place  of  such  user.  Boston  Mfg. 
Co.  V.  Newton  (Mass.  1839)  22  Pick.  22;  cf.  BlacTcstone  Mfg.  Co.  v. 
BlacJcstone  (1908)  200  Mass.  82.  By  the  other,  its  situs  is  deemed 
that  of  the  land  upon  which  it  is  created,  on  the  theory  that  it  repre- 
sents an  interest  therein.'  Water  Power  Co.  v.  Auhurn  (1897)  90 
Me.  60;  Cocheco  Co.  v.  Strafford  (1871)  51  N.  H.  455.  The  correct- 
ness of  this  view  becomes  apparent  when  the  right  to  the  power  is 
severed  from  the  ownership  of  the  land,  for  it  is  clear  that  user  is 
unnecessary  to  make  it  a  property  right.  Its  situ^  for  purposes  of 
taxation  should  therefore  depend  only  upon  its  nature.  The  tendency 
of  American  authorities  is  to  treat  such  a  right  as  an  interest  in  land, 
even  when  granted  in  gross,  Washburn,  Easements,  (4th  ed.)  §  12-a; 
cf.  Goodrich  v.  Burhanh  (Mass.  1866)  12  Allen  456,  although  it  is 
generally  considered  an  easement  and  not  a  -profit.  Bank  v.  Miller 
(1881)  6  Fed.  545.  As  an  interest  in  land,  its  situs,  originally  that 
of  the  now  servient  tenement,  would  seem  unaffected  by  the  change 
in  its  ownership.  See  Amoskeag  Co.  v.  Concord  (1891)  66  N.  H. 
562 ;  Stockton  etc.  Co.  v.  Joaquin  (1905)  148  Cal.  313 ;  cf.  1  Wharton, 
Confl.  of  L.,  (3rd  ed.)  §  286.  But  where  a  right  is  not  granted  as  an 
appurtenance  to  the  land  on  which  it  is  to  be  used,  Matter  of  Hall 
(1907)  116  App.  Div.  729,  aff'd  189  N.  Y.  552,  it  would  seem  nothing 
more  than  a  contract  right,  7  Columbu  Law  Eeview  536,  and,  as 
such,  taxable  as  personalty. 

Trusts — Charitable  Trusts — New  York  Rule. — A  bequest  was  made 
in  trust  "to  provide  shelter,  necessaries  of  life,  education,  general  or 
specific,  and  such  other  financial  aid"  as  might  seem  fitting  to  the  trus- 
tees. Held,  the  trust  was  valid,  the  purposes  of  the  gift  being  suffi- 
ciently defined.  In  re  Bohinsons  Will  (N.  Y.  1911)  96  N.  E.  925. 
See  Notes,  p.  356. 

Trusts — Successive  Assignments  by  Beneficliry — ^Priority  of 
Equities. — The  second  of  two  successive  assignees  of  an  equitable 
fund,  who  was  ignorant  of  the  former  assignment,  first  gave  notice 
to  the  trustee.  Held,  the  assignees  should  prevail  in  the  order  of  notice. 
Jenkinson  v.  N.  Y.  Finance  Co.  et  al.  (N.  J.  1911)  82  Atl.  36. 

Notice  to  the  trustee  is  not  essential  to  complete  the  assignment 
as  betweei;  the  beneficiary  and  his  assignee.  Lewin,  Trusts,  (12th  ed.) 
902.  So  the  first  of  successive  assignees  is  preferred  by  many  Amer- 
ican authorities  upon  the  ground  that  equitable  interests  are  freely 
assignable.  Putnam  v.  Story  (1882)  132  Mass.  205.  Nevertheless,  a 
second  purchaser  who  is  misled  by  a  prior  assignee  would  certainly  be 
protected  by  estoppel.  It  seems  arguable  also  that  one  purchasing  after 
due  inquiry  should  be  given  preference  over  a  prior  transferee  through 
whose  laches  the  fraud  was  made  possible.     See  Lewin,  Trusts,  (12th 
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ed.)  903;  Ward  v.  Buncombe  L.  E.  [1893]  App.  Cas.  369.  In  many 
jurisdictions,  however,  notice  is  necessary  to  complete  an  assignment 
as  between  successive  assignees  and  even  in  the  absence  of  the  above 
circumstances  a  second  assignee  who  acts  in  good  faith  may  prevail. 
See  Ward  v,  Duncomhe  supra.  In  adopting  this  doctrine  the  courts 
were  influenced  by  the  bankruptcy  rule,  that  as  to  third  persons  it  is 
fraudulent  for  a  vendee  to  leave  the  subject-matter  of  the  sale  in  the 
vendor's  possession.  In  the  case  of  the  assignment  notice  to  the  trustee 
is  required  as  a  substitute  for  a  change  of  possession.  See  Dearie  v. 
Hall  (1827)  3  Euss.  1.  It  is  at  least  questionable  whether  this  arti- 
ficial rule  has  worked  well  in  practice,  see  Ward  v.  Duncomhe  supra: 
11  Law  Q.  Eev.  337,  and  the  courts,  recognizing  its  inconsistencies, 
have  confined  it  to  equitable  interests  in  personalty.  Wilm,ot  v.  Pihe 
(1845)  5  Hare  14;  Jones  v.  Jones  (1838)  8  Sim.  633.  It  would  be  less 
open  to  criticism  if  trustees  were  under  a  duty  to  answer  the  inquiries 
of  strangers.  See  11  Law  Q.  Eev.  uhi  supra.  The  principal  case  shows 
a  tendency  on  the  part  of  the  American  courts  to  adopt  the  English 
rule.  Cf.  Ex'rs  of  Lvse  v.  Parks  (1864)  17  N.  J.  Eq.  415 ;  see  Graham 
Paper  Co.  v.  Pembroke  (1899)  124  Cal.  117;  note  to  Re  Phillips  (Pa. 
1903)  66  L.  E.  A.  760. 

Usury — National  Banks — Statute  of  Limitations. — The  plaintiff 
brought  suit  for  twice  the  amount  of  the  usurious  interest  paid  a 
national  bank,  which  pleaded  the  Statute  of  Limitations.  The  bank 
had  recovered  judgment  for  the  sum  loaned  less  than  a  year  previ- 
ous to  the  present  action.  Held,  since  the  usurious  transaction  was 
complete  when  payment  of  unlawful  interest  was  made,  the  plaintiff's 
recovery  was  barred.  McCarthy  v.  First  Nat.  Bank  of  Rapid  City 
(U.  S.  Sup.  Ct.,  Feb.  19,  1912)  Not  yet  reported.    See  Notes,  p.  358 

Wills — Eevocation — Eevival. — The  testatrix  desiring  to  give  effect 
to  her  first  will,  which  had  been  expressly  revoked  by  a  second  will, 
destroyed  the  revoking  instrument.  Held,  the  first  will  was  revived. 
Blackett  v.  Ziegler  et  al.  (la.  1911)  133  N.  W.  901.    See  Notes,  p.  353. 

Wills — Signature — What  Constitutes  the  End  of  the  Will. — A 
testator  drew  his  own  will,  using  a  printed  form.  He  wrote  his  be- 
quests on  six  separate  sheets  of  paper,  one  side  only,  and  attached 
them  one  upon  another  to  the  blank  space  intended  for  bequests.  He 
signed  his  name  below  the  testimonium  clause  at  the  bottom  of  the 
printed  blank.  Held,  the  subscription  complied  with  the  statutory  re- 
quirement.   Matter  of  Field  (N.  Y.  1912)  46  N.  Y.  L.  J.  No.  123. 

Under  the  English  and  similar  Statutes  of  Frauds  it  was  suffi- 
cient for  the  testator's  name  to  appear  in  any  part  of  a  devise  if  he 
did  not  contemplate  a  further  signature.  Adams  v.  Field  (1849)  21 
Vt.  256.  This  rule  of  construction  has  been  obviated  in  New  York, 
Dec.  Est.  Law  §  21,  and  other  jurisdictions  by  statutes  providing  that 
a  will  must  be  signed  "at  the  end  thereof."  Under  them  the  disposi- 
tive part  of  the  will  must  precede  the  testator's  signature;  Clancy  v. 
Clancy  (1866)  17  Oh.  134;  but  unimportant  directions  and  additions 
thereafter  will  not  invalidate  the  whole  instrument.  Baker  v.  Baker 
(1894)  51  Oh.  St.  217;  Flood  v.  Pragoff  (1881)  79  Ky.  607.  No  definite 
rule  can  be  formulated  for  determining  this  "end",  but  the  decisions 
in  these  States  cover  most  of  the  contingencies  that  may  arise.  See 
Matter   of    Gilman  (N.    Y.    1862)    38   Barb.    364;    Younger   v.    Duf- 
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■fie  (1884)  94  N.  Y.  535.  The  statutes  are  generally  deemed  satis- 
fied by  a  signature  so  placed  as  to  show  unequivocally  that  the 
testamentary  purpose  has  been  completed.  Swire's  Estate  (1909)  225 
Pa.  188;  Balers  Appeal  (1884)  107  Pa.  381.  The  position  of  the  sig- 
nature is  therefore  of  evidentiary  value  only,  and  both  the  policy  of 
the  statute  and  the  intention  of  the  testator  would  in  most  cases  be 
effectuated  by  giving  effect  to  the  logical  end,  even  though  it  does 
not  coincide  with  the  physical  end.  See  Matter  of  Foley  (N.  Y. 
1912)  46  N.  Y.  L.  J.  No.  117;  In  the  Goods  of  Stoahes  (1874)  23 
Weekly  Rep.  62.  In  the  principal  case,  although  the  two  ends  are 
indeed  identical,  the  reasoning  of  the  court  formulates  a  salutary 
reaction  from  the  rather  formalistic  tondency  evinced  by  some  of  the 
preceding  New  York  decisions.  See  Matter  of  Andrews  (1900)  162 
X.  Y.  1;  Matter  of  O'NeU  (1883)  91  K  Y.  516;  Matter  of  Conway 
(1891)  124  N.  Y.  455. 

Wills  and  Admen'istratiox — Legacies — ^Interest  ox  Legacy  Payable 
Out  of  Reversioxary  Property. — A  testator  bequeathed  £10,000  to  be 
paid  out  of  an  estate  inherited  by  him,  which  consisted  of  a  reversion- 
ary interest  following  a  life  estate.  The  testator  died  seven  years 
before  the  reversion  fell  in.  Held,  the  legacy  bore  interest  from  the 
expiration  of  one  year  after  the  t^tator's  death.  Re  Walford  (1911) 
105  L.  T.  739.      . 

A  pecuniary  legacy  bears  interest  from  the  time  when  it  is  pay- 
able, 2  Jarman,  Wills,  (6th  ed.)  1106,  which  is  determined  by  the  tes- 
tator's intention.  Estate  of  James  (1885)  65  Cal.  25.  Where  this  is 
not  clearly  expressed,  the  presumption  that  all  assets  are  reduced  to 
possession  within  one  year  after  the  death  of  the  testator,  has  led  to 
the  adoption  of  the  expiration  of  that  period  as  the  time  of  intended 
distribution.  Wood  v.  Penoyre  (1807)  13  Ves.  325;  Marsh  v.  Hague 
(N.  Y.  1831)  1  Edw.  Ch.  174,  187.  The  great  convenience  of  this  rule, 
Sitwell  V.  Bernard  (1801)  6  Ves.  520,  540,  has  resulted  in  an  applica- 
tion so  rigid  that  it  yields  only  to  the  clearest  declaration  of  an  inten- 
tion to  accelerate  or  postpone  the  time  of  payment,  Vernet  v.  Will- 
iams (X.  Y.  1885)  3  Dem.  349;  White  v.  Donnell  (1850)  3  Aid.  Ch. 
526.  Thus,  such  intention  is  not  to  be  inferred  from  the  fact  that 
the  legacy  is  made  payable  out  of  a  specific  fund  "when  recovered". 
Wood  V.  Penoyre  supra,  or  "after  debts  are  paid",  Kent  v.  Dunham 
(1871)  106  Mass.  586,  or  that  the  assets  cannot  be  reduced  to  possession 
within  a  year.  Hoagland  v.  Schench  (1838)  16  N.  J.  L.  370.  But 
in  contradistinction  to  the  case  where  the  estate  consists  largely  of 
reversionary  interests.  In  re  Blachford  (1884)  L.  R.  27  Ch.  D.  676; 
see  Lloyd  v.  Williams  (1740)  2  Atk.  108,  109,  it  has  been  held  that  a 
direction  to  pay  the  legacy  out  of  a  fund  wholly  reversionary  evinces 
the  testator's  intention  to  postpone  payment  until  the  reversion  falls 
in.  2  Jarman,  Wills,  (6th  ed.)  1108;  Theobald,  Wills,  (7th  ed.)  189; 
Gibbon  v.  Chavtor  (1907)  1  Ir.  65;  Wheeler  v.  Buthven  (1878)  74 
N.  Y.  428;  see  Shole  v.  Carr  (Ya.  1811)  3  Munf.  10.  Inasmuch, 
however,  as  any  indulgence  in  presumptions  of  intention  is  likely  to 
result  in  great  confusion,  see  Sitwell  v.  Bernard  supra;  Gibson  v. 
Bott  (1807)  7  Ves.  89,  94,  the  court  evidently  preferred  to  sacrifice 
intention  in  a  specific  case  to  the  convenience  of  a  sound  general 
rule. 
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Edward  N.  Perkins,  Ediior-in-Charge. 

The  Individualization  of  Punishment.  By  Raymond  Saleilles. 
With  an  Introduction  by  Gabriel  Tarde.  Translated  from  the  second 
French  edition  by  Rachel  Szold  Jastrow.  With  an  introduction  by 
Roscoe  Pound.  Boston :  Little,  Brown  and  Company.  1911.  pp.  xliv, 
322. 

This  volume  is  in  the  Modem  Criminal  Science  Series  of  transla- 
tions of  foreign  works  in  which  works  by  Gross,  de  Quiros,  and  Lom- 
broso  have  already  appeared.  It  is  written  by  a  professor  of  the  FacuUe 
de  Droit  of  Paris  and  was  delivered  originally  as  a  course  of  lectures 
at  the  College  Libre  des  Sciences  Sociales  in  1898.  It  was  one  of  the 
first  treatises  on  what  is  undoubtedly  the  most  important  movement  in 
criminal  law  and  penal  treatment  to-day;  namely,  the  movement  to- 
wards adjusting  penal  treatment  to  the  character  of  the  criminal  rather 
than  to  the  kind  of  crime  committed  by  him. 

In  the  first  chapter  the  author  states  his  problem.  The  second 
chapter  furnishes  a  very  brief  and  cursory  history  of  punishment.  The 
most  significant  point  in  this  chapter  is  that  it  shows  how  in  the  older 
days  the  judges  had  a  discretionary  power,  especially  in  the  ec- 
clesiastical courts  but  also  under  the  secular  law,  which  enabled  them 
to  individualize  punishment  in  a  very  crude  fashion.  The  next  chapter 
states  the  principles  of  the  classical  school  which  arose  about  the 
time  of  the  French  Revolution  as  a  protest  against  the  arbitrary  use 
of  power  by  the  judges.  This  school  insisted  that  in  order  to  be 
just  to  all,  punishment  should  be  adjusted  strictly  to  the  nature  of 
the  crime  committed.  Its  theory  of  penal  responsibility  was  based 
upon  the  doctrine  of  free  will.  Consequently  it  argued  that  inas- 
much as  a  man  is  free  to  do  as  he  pleases,  if  he  chooses  to  commit  a 
crime  he  should  suffer  the  full  consequences  of  his  act.  This  school 
has  dominated  criminal  legislation  for  the  most  part  since  that  time 
so  that  penal  treatment  has  been  characterized  by  fixed  penalities. 

Then  came  the  positive  school  of  criminology  frequently  called 
the  Italian  School,  and  the  fifth  chapter  deals  with  its  theories.  This 
school  emphasized  the  importance  of  the  study  of  the  criminal.  It 
repudiated  the  doctrine  of  free  will  as  a  basis  for  its  theory  of  penal 
responsibility  and  insisted  that  in  the  interests  of  social  defense  punish- 
ment should  be  adjusted  to  the  character  of  the  criminal  rather  than 
to  the  kind  of  crime  he  has  committed.  This  would  of  course  involve 
a  high  degree  of  individualization  of  punishment.  Now  M.  Saleilles 
believes  in  a  limited  amount  of  individualization,  but  he  is  also  an 
ardent  champion  of  the  doctrine  of  free  will.  So  the  next  two  chapters 
are  devoted  to  a  defense  of  this  doctrine  and  a  bitter  attack  upon  the 
theory  of  determinism.  In  the  first  French  edition  these  two  chapters 
formed  more  than  half  the  book  and  their  pages  were  a  dreary  waste 
of  metaphysical  discussion  of  a  scholastic  sort.  Fortunately  in  the 
second  edition  these  chapters  have  been  considerably  shortened.  Fur- 
thermore, be  it  said  to  the  credit  of  the  translator,  the  English  version 
is  much  more  lucid  than  the  French  version,  the  style  of  the  latter 
frequently  being  singularly  opaque.     M.    Saleilles  certainly  fails  to 
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prove  the  existence  of  a  free  will  with  his  metaphysical  and  semi- 
theological  argriments.  Furthermore,  he  falls  into  the  common  error 
of  imagining  that  the  theory  of  determinism  implies  individual  irre- 
sponsibility for  conduct.  It  goes  without  saying  that  the  determinist 
regards  the  individual  as  a  center  of  forces  which  determine  con- 
duct in  large  part  so  that  the  individual  can  be  held  responsible  for 
his  conduct  in  so  far  as  it  is  self-determined. 

The  last  three  chapters  are  devoted  to  a  discussion  of  the  three 
types  of  individualization;  namely,  legal,  judicial,  and  administrative. 
This  discussion  is  very  suggestive,  but  falls  short  of  outlining  a 
complete  system  of  individualization. 

Despite  the  faults  and  shortcomings  of  this  book  which  have  been 
pointed  out  it  is  of  great  historical  significance  in  this  movement  to- 
wards individualizing  the  treatment  of  the  criminal.  It  is  therefore 
a  fortunate  thing  that  it  is  now  available  in  the  English  language 
and  should  be  widely  read  by  lawyers. 

Maurice  Parmelee. 

Capture  in  War  ox  Land  and  Sea.  By  Hans  Wehberg,  Dr.  Jur. 
With  an  introduction  by  John  M.  Robertson,  M.  P.  London:  P.  S. 
King  &  Son.    1911.    pp.  xxxv,  210. 

This  volume,  which  is  translated  from  the  Grerman,  is  devoted 
to  the  advocacy  of  the  abolition  of  the  law  of  prize,  or,  in  other  words, 
of  the  capture  of  private  property  at  sea.  Of  the  introduction  by 
Mr.  Robertson,  it  suffices  to  say  that  it  is  characterized  by  dogmatic 
approval  of  the  author's  thesis,  rather  than  by  a  technical  familiarity 
with  the  subject.  "Whom,"  asks  Mr.  Robertson,  "do  we  dream  of 
invading  ?  WTiat  Power  fears  to  be  invaded  by  us  ?"  He  does  not  deem 
it  necessary  to  answer  an  inquiry  that  is  so  absurd  as  to  impute  a 
possibly  warlike  purpose  to  his  own  people.  In  thinking  thus,  he 
is  in  complete  accord  with  writers  in  all  other  countries.  Each  of 
them  assumes  that  his  own  countrymen  atx)ve  all  things  desire  peace; 
and,  if  we  could  accept  this  assumption  as  correct,  we  should  be  justified 
in  believing  that  the  millenium  had  already  arrived.  Dr.  Wehberg 
discusses  his  subject  with  much  learning,  but  even  he  goes  so  far  as 
to  affirm  that  "under  present-day  conditions  *  *  *  Modem  Gov- 
ernments only  have  recourse  to  wars  in  cases  of  absolute  necessity"  (p. 
114).  As  this  statement  was  written  before  the  affair  of  Tripoli,  he 
has  no  occasion  to  discuss  it;  but  it  does  not  appear  that  he  was 
aware  of  the  urgent  conditions  which  were  so  soon  to  render  necessary 
a  declaration  of  war  by  Italy.  Possibly  they  were  not  germane  to  his 
argument.  However  this  may  be,  the  contention  that  nothing  short 
of  absolute  necessity  will  induce  modem  nations  to  engage  in  war  is 
an  insecure  foundation  on  which  to  build.  We  think,  too,  that  with 
all  his  careful  examination  of  texts.  Dr.  Wehberg  goes  too  far  in 
speaking  of  the  United  States  as  having  proposed  in  1856  "the  total 
abrogation  of  the  right  of  prize."  The  proposal  was  expressly  subject 
to  the  exception  of  contraband,  and  admittedly  was  not  intended  to 
supersede  the  law  of  blockade.  The  proposal  therefore  was  in  effect 
only  to  exempt  from  capture  the  enemy's  merchant  vessels  and  enemy's 
goods  thereon  laden,  when  no  question  of  contraband  or  of  blockade 
was  involved;  and  it  left  the  law  of  contraband  and  of  blockade  in 
fuU  force  as  to  neutral  vessels  and  property.  This  is  very  different 
from  what  orators  and  even  diplomatists  sometimes  tell  us,  but  it 
is  the  sober  fact.     It  is  evident  that  something  more  than  what  the 
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author  calls  "the  firm  guidance  of  North  America"  will  be  needed  to 
bring  about  "the  entire  abrogation  of  the  law  of  prize  at  sea"  (pp. 
190-191).  Apparently  the  first  requisite  will  be  to  create  a  clear 
understanding  of  what  such  abrogation  comprehends,  so  that  when 
we  talk  of  the  abolition  of  the  law  of  prize  we  may  either  actually 
mean  what  we  say  or  else  say  only  what  we  mean. 

J.  B.  Moore. 

The  Law  op  Evidence.  By  Sidney  L.  Phipson.  Fifth  edition. 
London:  Stevens  &  Haynes.    1911.    pp.  Ixxix,  743. 

A  treatise  on  evidence  which  has  passed  through  five  English  edi- 
tions in  less  than  twenty  years  must  have  merits  which  make  a  strong 
appeal  to  the  profession.  While  the  freshness  and  fulness  of  the  work, 
its  abundant  use  of  cases  and  its  apposite  grouping  and  arrangement 
of  authorities,  make  it  a  valuable  work  of  reference  for  law  students, 
it  is  distinctly  a  practitioner's  handbook.  With  its  6,000  citations, 
which,  the  author  believes,  "practically  exhaust  the  English  case-law 
of  the  subject,"  and  with  its  avoidance  of  theorizing  and  speculation, 
it  supplies  the  greatest  quantity  of  digested  and  ready-to-be-used  in- 
formation as  to  the  law  of  evidence  of  any  book  with  which  the  writer 
is  acquainted.  Of  particular  value  to  one  who  would  "run  down"  a 
point  through  all  the  cases  bearing  on  it,  is  the  digest  of  contrasted 
decisions  arranged  in  parallel  columns,  on  the  one  hand  the  cases 
in  which  evidence  of  a  particular  sort  was  admitted  and  on  the  other 
where  it  was  held  inadmissible.  As  the  cases  all  deal  with  the  law 
of  a  single  jurisdiction  and  not  with  that  of  fifty  competing  jurisdic- 
tions, the  result  is  not  the  chaos  which  such  a  method  would  result 
in  on  our  side  of  the  water  but  an  orderly  arrangement  of  authorities 
through  which  the  clear,  advancing  line  of  the  law  can  be  traced. 

All  this  might  have  been  said  of  any  of  the  earlier  editions  of  Mr. 
Phipson's  work.  In  plan  and  scope  it  remains  the  same.  What  is  new 
is  such  change  as  has  been  called  for  by  the  passing  of  "a  considerable 
number  of  statutes  dealing  either  wholly  or  in  part  with  the  subject 
of  evidence,"  and  a  thorough  revision  of  the  text  and  notes,  involv- 
ing the  incorporation  of  the  results  of  some  five  hundred  new  decisions 
rendered  since  the  completion  in  1907  of  the  fourth  edition.  The  index, 
already  one  of  the  best  of  its  kind,  has  been  enlarged  and  made  still 
more  useful.  The  principal  statutes,  such  as  the  Criminal  Evidence 
Act  (1898)  and  the  Oaths  Acts  of  1838,  1888,  and  1909,  are  printed 
in  an  appendix. 

0.  W.  Kirchwey. 

Obscene  Literature  and  Constitutional  Law.  By  Theodore 
ScHROEDER.    New  York.    Privately  Printed.    1911.    pp.  439. 

It  is  a  pity  that  this  serious  plea  for  cleanness  of  thought  and 
freedom  of  speech  should  not  have  been  presented  in  more  readable 
form.  Though  put  forth  as  a  book,  it  is  in  reality  a  collection  of 
pamphlets  on  various  aspects  of  the  problem  which  the  author  has 
published  from  time  to  time  in  many  different  periodicals  and  which 
are  here  brought  together  "for  forensic  uses."  For  this  purpose — 
as  an  arsenal  of  arguments,  illustration,  satire,  and  eloquence  to  be 
drawn  on  by  public  advocates  of  "unlicensed  printing" — the  work 
leaves  little  to  be  desired.  But  the  reader  who  would,  at  a  reasonable 
expenditure  of  time,  get  a  clear  view  of  the '  argument,  is  dismayed 
by  the  overlapping  of  chapters,  the  vain  repetitions,  the  heaped  up 
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illustrations  of  a  book  hastily  made,  as  the  author  describes  it,  ''by 
the  use  of  a  pastepot  and  some  magazine  articles." 

The  author  is  a  well-known  member  of  the  legal  profession,  "Coun- 
sellor to  the  Medico-Legal  Society  of  Xew  York,"  but  it  is  not  as 
a  lawyer  but  rather  as  an  agitator  and  propagandist  that  he  presents 
himself  in  the  work  before  us.  It  is  tnie  he  examines  and  criticizes 
many  judicial  decisions  and  several  of  his  chapters  (XTX-XXI  I)  are 
devoted  to  a  consideration  of  the  "due  process"  clause  of  the  Federal 
Constitution ;  but  that  the  book  is  aimed  at  the  general  rather  than  the 
professional  reader  is  indicated  by  such  titles  as  "Obscenity,  Prudery 
and  Morals,"  "Psychologic  Study  of  Modesty  and  Obscenity,"  "Vanities 
of  Official  Modesty,"  and  the  like.  It  is  in  fact  not  a  "forensic"  but 
an  impassioned  "defense  of  freedom  of  the  press." 

Of  course  the  author  has  no  difficulty  in  showing  that  the  censor- 
ship exercised  by  the  postal  authorities,  the  police,  societies  for  the 
suppression  of  vice,  and  by  the  courts  is  usually  unintelligent  and 
often  incredibly  stupid.  Such  cases  as  the  suppression  by  the  Post 
Office  Department  in  1907  of  a  medical  journal  for  advertising  Dr. 
Sanger's  "History  of  Prostitution,"  "which  from  its  very  name  (Thus 
the  sapient  Acting  Assistant  Attorney  General  for  the  Post  Office 
Department)  is  clearly  indecent  and  unfit  for  circulation  through  the 
mail,"  and  the  refusal  of  the  same  enlightened  governmental  au- 
thority to  permit  the  circulation  last  year  of  the  Chicago  Vice  Com- 
mission Report,  are  unhappily  not  exceptional.  Equally  convincing  is 
the  demonstration  that  there  is  no  legal  test  of  what  constitutes 
obscene  literature  and  that  the  "moral  test,"  applied  by  the  individual 
judge,  policeman,  or  assistant  postmaster  general  is  as  variable  and 
uncertain  as  we  should  exp^ect  from  such  a  diversity  of  moral  censors. 

Xot  so  happy  is  our  author's  impeachment  of  the  constitutionality 
of  the  power  of  regulation  exercised  by  the  Post  Office  Department 
and  of  the  statutes  and  judicial  decisions  which  restrict  the  liberty 
of  speech  and  of  the  press.  The  more  sweeping  a  constitutional  pro- 
vision, the  more  is  there  need  of  a  certain  "sweet  reasonableness"  in 
its  interpretation. 

The  upshot  of  the  whole  matter  is  that  the  author  fails  in  his 
argument  for  unlicensed  printing,  but  succeeds  where  he  seems  to  faiL 
The  censorship  of  writings  is  only  one  aspect  of  the  wider  censorship 
which  society  exercises  over  the  acts  of  its  members.  This  censorship 
may  be  enforced  by  law  and  the  law  enforcing  it  may  be  constitutional. 
Our  liberty,  whether  of  speech  or  of  action,  is  a  restricted  liberty, 
kept  within  the  bounds  prescribed  by  the  moral  sentiment  of  the 
time.  This  sentiment  is  not  always  intelligent,  it  is  rarely  progressive, 
it  is  never  free,  but  such  as  it  is,  it  is  the  necessary  condition  of 
an  ordered  social  Hfe.  We  may  well  aim  to  make  it  more  intelligent, 
more  progressive,  freer;  and  we  may  confidently  anticipate  the  time 
when  within  its  ampler  bounds  there  will  be  a  wider  liberty  of  action. 
It  is  as  a  contribution  to  this  educational  process  that  we  may  wel- 
come Mr.  Schroeder's  plea  for  freedom  of  the  press.  His  exposure 
of  the  absurdities  and  inconsistencies  of  the  present  system  and  of 
its  fatal  suppression  of  light  and  truth  will  hasten  the  coming  of  a 
better  order. 

G.  W.  Kirchivey. 
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III.    Surrebutter  Castle. 

Perverse  ingenuity,  once  let  loose  on  the  art  of  pleading,  went 
for  some  centuries  from  bad  to  worse,  notwithstanding  occasional 
mitigations.  It  would  be  tedious,  and  for  our  purpose  useless,  to 
follow  the  history  of  corruption  and  confusion  in  detail.  Enough 
to  say  that  the  older  forms  of  action  remained  comparatively  sim- 
ple but  stiff  and  cumbrous,  while  the  newer  ones  were  elastic,  but 
tricky  because  the  limits  of  their  elasticity  were  uncertain.  The 
system  was  not  even  logical,  for  a  strictly  logical  adherence  to  con- 
sequences would  have  brought  the  business  of  the  Courts  to  a 
dead-lock;  and  the  partial  remedies  applied  by  legislation,  or  by 
forensic  and  in  some  cases  judicial  ingenuity,  did  not  even  pre- 
tend to  be  consistent  with  any  systematic  doctrine  at  all.  In 
man}-  cases  there  were  alternative  forms  of  procedure  having  dif- 
.  ferent  incidents  wholly  unconnected  with  the  substance  of  the  case ; 
while  in  others,  again  for  no  intelligible  reason,  there  was  none, 
and  moreover  it  was  often  difficult  to  be  sure  what  the  proper 
form  of  action  was.^ 

We  may  now  proceed  to  see  what  the  bastard  formalism  of 
pleading  had  come  to  in  England  in  the  second  quarter  of  the 
nineteenth  century,  and  we  may  use  the  guidance  of  a  very  learned 
person,  Serjeant  Hayes,-  afterwards  a  justice  of  the  Queen's 
Bench  for  a  short  time,  who  knew  the  system  thoroughly  and  did 
his  best  to  bring  about  its  downfall.  The  work  to  which  I  invite 
the  attention  of  any  learned  friends  not  yet  acquainted  with  it 

*The  learned  reader  mav  see  a  few  examples  collected  in  a  footnote. 
Pollock,  Torts  (8th  ed.)  231. 

'George  Haves.  180^-1869;  called  to  the  Bar  1830;  Serjeant  1856,  Jus- 
tice, 1868. 


388  COLUMBIA   LAW   REVIEW. 

(making  no  apology  to  those  who  are,  for  they  will  require  none) 
was  written  by  Hayes,  while  he  was  still  a  junior,  about  1850.  It 
is  entitled  "Crogate's  Case:  a  dialogue  in  the  Shades  on  Special 
Pleading  Reform."^  One  of  the  interlocutors  is  Baron  Surrebutter, 
a  transparent  disguise  for  Baron  Parke,  or  rather  that  half  of  him 
which  was  devoted  to  the  technical  side  of  process  and  pleading. 
He  was  transferred  to  the  House  of  Lords  as  Lord  Wensleydale  a 
few  years  after  the  drastic  reformation,  by  the  Common  Law  Pro- 
cedure Act  of  1852,  of  the  system  he  had  so  zealously  maintained 
in  the  Court  of  Exchequer.  I  do  not  know  that  he  made  any  great 
show  of  mourning  for  it  when  the  thing  was  done;  certainly  the 
catastrophe  did  not  shorten  his  life,  for  he  was  eighty-five  years 
old  when  he  died  in  1868,  a  date  within  the  professional  memory 
of  men  still  active  on  the  bench  and  at  the  bar.  When  there  was 
not  any  point  of  pleading  before  the  Court,  no  man  could  handle 
matters  of  principle  with  greater  clearness  or  broader  common 
sense.  The  other  personage  is  "the  celebrated  Crogate,  who  in  his 
mortal  state  gave  rise  to  the  great  case  reported  in  8  Co.  66,  and 
whose  name  is  inseparably  connected  with  the  doctrine  of  de 
injuria."  As  that  doctrine  is  not  intelligible  without  some  detailed 
acquaintance  with  the  forms  of  common  law  pleading,  and  has 
been  obsolete  for  more  than  half  a  century  alike  in  England  and  in 
New  York,  I  shall  merely  observe  that  any  one  desiring  an  explan- 
ation of  it  may  readily  be  satisfied  in  the  adjacent  State  of  New 
Jersey,  where,  if  I  am  not  mistaken,  the  replication  de  injuria  is  in 
full  force  to  this  day.  Enough  to  remind  the  student  that  Crogate, 
being  plaintiff  in  an  action  of  trespass,  replied  de  injuria  to  a 
special  plea  which  he  ought  to  have  answered  in  some  other  way 
(let  our  learned  friends  in  New  Jersey  tell  us  how,  if  they  will)  ; 
and  that,  as  the  Dialogue  shows  more  at  large,  an  attempted  re- 
form of  pleading  in  England  by  the  New  Rules  of  1834  led  to  an 
outbreak  of  new  technicalities  including  an  active  revival  of  this 
particular  form,  which  had  become  almost  obsolete. 

The  shade  of  the  learned  Baron  newly  arrived  in  Hades  com- 
plains to  Crogate  of  his  treatment  by  the  court  of  Rhadamanthus, 
a  court  below,  but  from  which,  to  the  Baron's  indignation,  error 
does  not  lie.  He  has  deceived  the  vigilance  of  Cerberus,  "whose 
multifarious  head,"  he  says,  "struck  me  as  being  decidedly  bad  on 

^Privately  printed,  London,  1854,  and  privately  reprinted  1892,  together 
with  other  writings  of  Hayes,  in  a  volume  entitled  "Hayesiana."  In  the 
reprint  there  are  divers  minute  typographical  variations  from  the  original ; 
but  they  do  not  deserve  to  be  enumerated  by  even  the  most  minute  bib- 
liographer. 
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special  demurrer.  I  had,  however,  fortunately  prepared  myself 
against  this  danger  by  bringing  with  me  a  very  special  traverse, 
which  I  immediately  threw  out  to  him  as  a  bait.  He  greedily 
caught  it  and  swallowed  the  inducement  in  a  twinkling;  but  the 
absque  hoc  stuck  in  his  throat  and  nearly  choked  him,  and  in  the 
mean  time  I  made  my  escape."  Before  Rhadamanthus,  Baron  Sur- 
rebutter relates,  he  was  charged  with  having  obstructed  justice 
with  the  frivolous  technicalities  of  special  pleading.  "I  pleaded 
that  special  pleading  was  a  wise  and  useful  system  and  that  I  had 
helped  to  remedy  all  its  defects  by  the  New  Rules.  This  plea  was 
perhaps  bad  in  form,  as  an  argumentative  general  issue ;  but  I  was 
willing  to  run  the  risk  of  a  special  demurrer  for  the  chance  of 
entrapping  my  opponent  into  a  denial  of  only  one  branch  of  my 
plea.  *  *  *  But  he  replied  by  asserting  that  special  pleading 
was  an  abominable  system,  and  that  I  had  made  it  much  worse 
by  the  New  Rules.  To  the  replication  I  demurred  specially  on 
the  ground  of  duplicity ;  but  to  my  astonishment  the  Court,  on  my 
refusing  to  withdraw  my  demurrer,  most  unceremoniously  set  it 
aside  as  frivolous,  and  gave  judgment  against  me."  And  so  Baron 
Surrebutter  finds  himself  in  a  whimsical  limbo  of  pleaders  and 
litigants,  where  former  masters  of  the  art  are  engaged  in  an  in- 
terminable exchange  of  special  pleadings,  or  attempting  to  frame 
undemurrable  defences  in  actions  brought  under  the  New  Rules. 
The  main  part  of  the  Dialogue  consists  of  the  learned  Baron's 
hopeless  endeavours  to  make  Mr.  Crogate  understand  the  neces- 
sity and  elegance  of  the  decision  in  his  case.  Incidentally  he 
explains  how  the  amount  of  special  pleading  varies  with  the  form 
of  action.  "The  forms  of  pleading  are  more  or  less  strict,  accord- 
ing to  the  nature  of  the  action;  and  in  many  actions  there  is,  in 
substance,  no  special  pleading  at  all.  In  actions  on  contracts,  if 
the  facts  are  such  as  to  render  it  necessary,  according  to  the  estab- 
lished rules  of  the  court,  to  declare  specially,  great  strictness  and 
particularity  are  enforced,  and  the  simplest  questions  are  often 
involved  in  much  complication  of  pleading ;  but  if  the  case  admits 
of  the  use  of  certain  general  or  common  counts  (which  indeed 
are  applicable  in  the  great  majority  of  ordinary  actions)  the  whole 
matter  is  left  pretty  much  at  large,  and  the  most  complicated 
questions  are  tried  on  simplest  statements.  So  in  actions  on  torts, 
you  may  have  more  or  less  special  pleading,  entirely  according  to 
the  form  of  action  which  you  elect,  or  are  obliged  to  adopt.  Thus, 
if  your  goods  are  taken  away,  and  you  sue  the  wrong-doer  in 
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trespass  (as  you  did  in  your  own  case,  Mr.  Crogate)  you  will 
have  special  pleading  in  all  its  strictness ;  but  if  you  choose  to  sue 
in  trover,  and  make  a  fictitious  statement  that  you  casually  lost 
your  goods,  and  that  the  defendant  found  and  converted  them; 
here  he  is  allowed  to  deny  the  fictitious  loss  and  finding,  and  may 
set  up  almost  any  possible  defense,  under  a  denial  of  the  alleged 
ownership  and  conversion  of  the  goods ;  or  if  you  prefer  to  sue  in 
detinue,  and  state  a  fictitious  delivery  or  bailment  of  the  goods 
to  the  defendant  (which  fiction  he  is  not  allowed  to  deny),  you 
will  have  rather  more  special  pleading  than  in  trover,  but  consider- 
ably less  than  in  trespass.  If  you  are  assaulted  and  beaten,  you 
cannot  escape  special  pleading  by  any  fictitious  allegation,  but  you 
are  obliged  to  sue  in  trespass,  and  the  defendant  to  justify  special- 
ly. If  you  sue  for  a  trespass  to  your  land,  however  small  the 
injury,  the  greatest  strictness  of  pleading  is  required,  but  if  you 
are  actually  turned  out,  you  may  recover  the  land  itself  by  a  ficti- 
tious mode  of  proceeding  called  ejectment,  without  any  special 
pleading  at  all."  So  did  an  accomplished  master  of  the  so-called 
science  of  pleading  state  the  results  attained  after  several  centuries 
of  elaboration.  The  irony  of  Haye's  dialogue  is  completed  by 
Baron  Surrebutter's  account  of  the  new-fangled  county  courts.* 
It  seems  well  to  give  this  without  abridgement,  preserving  Cro- 
gates'  part. 

"Crag.  Well,  well,  Mr.  Judge,  I  see  how  the  whole  thing 
stands  pretty  clearly.  The  more  you  patch  and  mend  a  bad  thing 
the  worse  you  make  it;  and  this  is  just  what  you  have  been  doing 
by  your  New  Rules.  But  what  I  w^ant  to  know  is,  whether  there 
are  no  courts  where  you  can  get  justice,  or  something  like  it,  with- 
out any  special  pleading? 

"Sur.  B.  Oh,  yes.  In  consequence  of  an  idle  and  absurd  cla- 
mour on  the  part  of  the  public,  some  inferior  courts  were 
established  a  short  time  back  to  enable  the  common  people  to  sue 
for  small  debts  and  damages  under  twenty  pounds ;  and  in  these 
courts,  the  proceedings  are  wholly  free  from  the  refinements  of 
special  pleading. 

"Crog.  But,  if  special  pleading  is  a  good  thing,  why  is  it  done 
without  in  these  courts? 

"Sur.  B.  Because  of  the  expense  and  delay  which  the  forms 
of  correct  pleading  would  occasion,  and  because  neither  practi- 

*Established  1847.  They  are  not  in  any  way  connected  with  the  an- 
cient county  court.  Their  jurisdiction  has  been  much  extended  in  our  own 
time. 
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tioners  nor  judges  could  be  expected  to  understand  the  system 
properly ;  and  moreover,  Mr.  Crogate.  in  these  trifling  matters  the 
greatest  object  is  to  administer  substantial  justice'  in  the  simplest 
form  and  at  the  least  expense. 

"Crog.  Well,  in  my  ignorance.  I  should  have  thought  that 
would  have  been  the  object  in  great  cases  as  well  as  small.  But, 
pray,  what  mode  of  proceeding  do  you  use  instead  of  special  plead- 
ing? 

"Sur.  B.  The  simplest  process  in  the  world.  The  forms  of 
action  have  been  practically  abolished.  The  plaintiff  gives 
a  concise  statement  or  notice  of  his  claim,  and  the  defendant  of 
his  defence  (where  it  is  considered  proper  that  he  should  do  so) 
in  plain  English,  unfettered  by  the  technical  rules  of  pleading.  If 
either  party  really  stands  in  need  of  further  information,  the  judge 
requires  it  to  be  given ;  or  if  either  party  complains  of  surprise,  and 
requires  further  time,  he  adjourns  the  trial  upon  just  terms.  The 
case  being  understood  and  ready  for  trial,  he  decided  it,  and  there 
is  an  end  of  the  matter. 

"Crag.    And  does  this  answer? 

"Sur.  B.  It  has  not  been  complained  of.  In  fact,  suitors  were 
so  well  satisfied  with  these  new-fangled  courts  that  they  were 
anxious  to  go  to  them  in  cases  which  ought  to  have  come  to  us 
*  *  *  and  it  remains  to  be  seen  whether  the  effect  will  not  be 
to  transfer  to  them  the  great  bulk  of  the  civil  business  of  the 
country,  and  to  leave  the  Superior  Courts  without  employment:  a 
result  which  will  be  obviously  fatal  to  the  law  of  England." 

Baron  Surrebutter  then  offers  to  give  a  classified  exposition  of 
the  doctrine,  considering.  "First,  when  de  injuria  may  clearly  be 
replied.  Secondly,  when  it  clearly  cannot  be  replied.  Thirdly,  when 
it  is  probable  that  it  may  be  replied.  Fourthly,  when  it  is  probable 
it  cannot  be  replied.  x\nd,  fifthly,  when  it  is  altogether  doubtful 
whether  it  can  or  cannot  be  replied."  But  he  does  not  get  very  far, 
for  Crogate  pays  no  attention  to  the  exquisite  distinctions  reported 
in  Meeson  and  Welsby,  and  runs  away  '"in  great  anguish  of  mind ;" 
and  so  ends  the  Dialogue.     In  a  final  soliloquy  the  Baron  an- 

"But  in  Hayes's  own  preface  there  is  a  note  on  "substantial  justice" 
which  must  not  be  overlooked.  "A  good  specimen  of  this  favorite  com- 
modity is  furnished  in  the  following  well-known  decision :  A  defendant 
having  alleged  his  inability  to  pay  the  plaintiff's  demand,  the  plaintiff 
admitted  it,  but  maintained  that  though  the  defendant  himself  could  not 
pay,  he  had  an  aunt  who  could;  and  the  judge,  being  of  this  opinion, 
made  an  order  against  the  aunt.  This  is  said  to  be  a  leading  county  court 
authority,  and  is  commonly  cited  as  'My  Aunt's  Case."  " 
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nounces  his  intention  of  seeking  out  the  learned  Serjeant  Williams, 
the  editor  of  Saunders'  Reports,  to  discuss  the  high  and  dubious 
question  whether  a  zdrtute  cujus  is  traversable. 

It  must  appear  strange  to  a  plain  man  that  the  evils  of  artificial 
pleading  were  felt  a  century  before  Hayes  wrote,  and  some  at- 
tempt was  made  to  remedy  them :  an  attempt  of  which  Blackstone 
tells  us  for  the  credit  of  enlightened  eighteenth-century  practice  as 
he  knew  it,  but  in  words  including  some  express  apology  and  much 
implied    admission.      "Formerly    the    general    issue    was    seldom 
pleaded,  except  when  the  party  meant  wholly  to  deny  the  charge 
alleged  against  him.     *     *     *     But  the  science  of  special  plead- 
ing having  been  frequently  perverted  to  the  purposes  of  chicane 
and  delay,  the  courts  have,  of  late,  in  some  instances,  and  the  legis- 
lature in  many  more,  permitted  the  general  issue  to  be  pleaded, 
which  leaves  everything  open,  the  fact,  the  law,  and  the  equity  of 
the  case."     He  adds  that  "so  great  a  relaxation  of  the  strictness 
anciently  observed"  has  not  been  found  to  lead  to  confusion  in 
practice.^    So  far  well;  but  when  Blackstone  spoke  of  the  Courts 
having  improved  matters  "in  some  instances,  and  the  legislature  in 
many  more,"  he  was  unconsciously  pointing  to  a  new  source  of 
trouble  shortly  to  come.    Our  ancestors  of  the  eighteenth  century 
were  not  stupid  or  slothful.     They  knew  the  raiment  of  the  law 
wanted  mending,  and  they  mended  it  as  well  as  they  could  in  their 
time,  having  also  campaigns  in  Flanders  and  Jacobite  rebellions 
to  think  of.     But  it  was  only  patchwork,  and  ultimately  the  rents 
were  made  worse.     After  the  common  fashion  of  English  public 
business,    reforms    were    introduced   piecemeal    and    without   any 
settled  plan,  and  so,  while  they  lightened  some  of  the  most  press- 
ing grievances,  they  raised  fresh  difficulties,  almost  at  every  turn; 
and  in  the  first  half  of  the  nineteenth  century  the  confusion  of 
common  law  pleading  had  become,  as  Serjeant  Hayes  found  it, 
more  intricate  than  ever.     I  have  not  heard  that  in  any  American 
jurisdiction  there  was  any  judicial  or  other  regulation  whose  effects 
were  as  disastrous  as  those  of  the  New  Rules  made  by  the  English 
judges  in  1834;  but  I  suppose  that  on  the  whole  complaints  of  the 
same  kind  were  pretty  common,  as  otherwise  it  would  be  hard 
to    account    for   the    existence    of    modern    codes    of    procedure 
in    this    and    other    States,    and    for    various    alterations    short 
of  actual  code  pleading,  from  the  simple  and  almost  patriarchal 
method  of  Vermont,  which  Mr.  Phelps  described  to  me  many  years 

"Bl.  Comm.  iii.  305,  306. 
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ago,  to  the  more  elaborate  scheme  of  Massachusetts,  resembling  in 
a  general  way  that  which  satisfied  our  courts  in  England,  under 
the  Common  Law  Procedure  Acts,  from  1852'  to  1875. 

There  is  nothing  to  be  said  here  about  the  other  systems  which 
coexisted  with  common  law  procedure  in  England  down  to  our 
own  time,  and  still  have  an  independent  existence  in  some  juris- 
dictions. It  is  doubtful  whether  in  any  case  the  practitioners  at 
Westminster  could  have  learnt  much  from  them;  for  they  started 
from  a  wholly  different  and  much  more  ambitious  conception  of 
the  Court's  office,  namely  that  it  had  the  duty  or  at  least  the  power 
of  finding  out  the  truth  of  the  matter  for  itself.  At  any  rate  there 
is  nothing  to  show  substantial  influence  in  fact  from  those  quarters, 
as  distinct  from  the  stock  of  learning  and  intellectual  habit  w^hich 
was  common  to  all  educated  persons  in  the  Middle  Ages.  Our 
lady  the  Common  Law  did  not  reign  alone,  but  her  diplomatic 
relations  with  her  consorts  or  rivals,  whichever  they  should  be 
called,  were  of  the  scantiest.  The  common  law  treatises  on  plead- 
ing, down  to  Stephen  inclusive,  do  not  so  much  as  mention  the 
Courts  of  Chancerj-  or  Admiralty.  So  far  as  there  was  any  in- 
fluence it  was  the  other  way,  and  in  the  case  of  equity  procedure 
not  with  the  happiest  results.  Indeed,  the  vices  of  subtility  and 
prolixity  found  at  least  as  easy  subjects  of  temptation  in  the 
Chancery  and  the  civilian  jurisdictions  as  elsewhere.  By  working 
on  the  quite  sincere  desire  of  those  Courts  to  do  perfect  justice  to 
all  parties  and  interests,  they  were  able  to  present  themselves  in 
a  specious  guise;  and  they  revelled  in  pleadings  of  enormous 
length  and  interminable  verbal  repetitions  which  had  not  even  the 
merit  of  leading  to  the  statement  of  any  definite  question  for 
decision. 

There  was  just  one  genuine  archaic  element  that  persisted  in 
the  decadent  forms  of  common  law  pleading:  the  imperious  desire 
for  an  authoritative  decision  of  some  kind  rather  than  the  best  or 
the  most  complete  solution.  Somehow  the  parties  must  be  driven 
to  categorical  contradiction  on  some  single  question  of  fact  or  law. 
Down  to  the  latest  period  of  unreformed  pleading  this  was  de- 
clared to  be  a  fundamental  principle,  and  we  have  no  right  to 
doubt  that,  being  repeated  by  so  many  sages  of  the  law,  the  dec- 
laration was  made  with  perfect  sincerity.  Those  learned  persons 
might  have  known,  if  they  had  ever  considered  the  matter  with 

'The  Massachusetts  reform  was  of  nearly  the  same  date.  I  should 
not  think  it  likely  that  the  American  and  English  draftsmen  had  any 
communication  or  knowledge  of  each  other's  work. 
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their  eyes  open,  that  their  ideal  was  incompatible  with  any  prac- 
tical handling  of  modern  disputes  arising  out  of  modern  affairs. 
Perhaps  it  would  be  too  much  to  expect  a  Baron  Surrebutter  to 
stand  apart  from  the  technical  point  of  view  to  which  he  was  bred. 
But  at  all  events  he  could  not  help  knowing  that  as  often  as  not 
the  apparent  singleness  of  the  final  issue  was  merely  formal.  A 
short  and  comprehensive  denial  of  the  plaintiff's  claim  to  fulfil- 
ment of  duty  or  redress  of  wrong,  a  plea  of  Non  Assumpsit  or 
Not  Guilty,  might  raise  multifarious  controversies  of  both  law  and 
fact,  to  be  left  "at  large"  to  a  jury.  Such  cases  were  not  abnormal ; 
on  the  contrary,  they  were  very  common,  probably  a  great  ma- 
jority. Loose  issues  of  that  sort  being  exactly  what  the  theory 
professed  to  regard  as  shocking,  it  is  hardly  too  much  to  say  that 
its  principles  were  outraged  every  day.  The  defendant  who 
elected  to  rely  on  one  special  ground  had  to  be  very  careful ;  but 
he  who  elected  to  deny  the  plaintiff's  claim  in  the  lump  and  take 
his  chance  on  the  evidence  merely  said,  in  effect:  "I  admit  noth- 
ing and  wait  to  see  what  you  can  make  of  it."  We  need  not  add, 
except  for  very  innocent  learners,  that  the  party's  advisers  made 
the  choice,  in  every  case  where  it  was  open,  according  to  his  in- 
terest as  it  appeared  to  them,  and  not  with  any  further  regard  for 
the  symmetry  or  congruity  of  their  art.  The  truth  is  that  a 
severely  logical  application  of  the  assumed  principles  of  pleading 
would  have  been  intolerable  even  to  a  generation  of  formalists,  but 
nobody  had  the  courage  to  say  so.  With  such  content  as  we  may, 
we  must  even  believe  that  our  lady  the  Common  Law,  like  many 
other  good-natured  people  busied  with  more  matters  than  they  can 
attend  to  in  person,  allowed  herself  to  be  put  upon  and  her  cus- 
tomers harassed  by  fussy,  greedy  and  sometimes  dishonest  under- 
lings.   The  warning  is  not  out  of  date. 

Fre;derick  Poi^lock. 
London. 


THE  ALIENABILITY  OF  THE  STATE'S  TITLE 
TO  THE  FORESHORE. 

The  nature  of  the  title  of  the  sovereign,  and  the  power  of  the 
sovereign  to  alienate  lands  under  tidewaters,  and  the  rights  therein 
acquired  by  grantees  by  letters  patent  from  the  sovereign  have  been 
prolific  sources  of  judicial  discussion  from  the  earliest  times.  The 
New  York  Court  of  Appeals,  after  making  an  observation  to  that 
effect,  adds : 

"*  *  *  judging  from  numerous  recent  decisions,  the  sub- 
ject is  still  almost  as  fresh  as  ever.  This  is  due  mainly  to  the  cir- 
sumstance  that  the  courts  have  never  attempted  to  fix  the  precise 
limits  of  legislative  power  in  that  regard.  It  is  very  difficult  and 
perhaps  wholly  impracticable  to  do  so.  The  courts  have  been  satis- 
fied to  develop  and  apply  principles,  from  time  to  time,  sufficient 
for  the  purposes  of  the  particular  case.    *    *    *"^ 

The  owner  of  uplands,  however,  who  has  obtained  a  grant  from 
the  State  of  the  lands  under  tidewaters  below  high  water  mark 
adjoining  his  uplands  is  not  satisfied  to  await  the  result  of  liti- 
gation in  order  to  ascertain  his  rights.  In  his  conception,  the  law 
is  a  broad  rule  of  conduct,  applicable  to  all  human  and  property 
rights,  from  which  the  legality  or  illegality  of  a  certain  contemplated 
act  should  readily  be  determined.  So  the  frank  statement  of  the 
Court  of  Appeals  does  not  incite  great  respect  for  the  law  in  the 
lay  mind. 

The  question  of  rights  in  lands  under  tidewaters  is  of  the 
utmost  importance  in  New  York,  for  it  has  been  the  policy  of 
the  State  for  over  a  century  to  sell  such  lands  to  the  owner  of  the 
adjoining  uplands-  either  for  purposes  of  commerce,  or,  since  1850, 
for  "the  beneficial  enjoyment"  of  the  grantee,  and  hundreds  of 
letters  patent  have  been  issued  conveying  lands  under  water  of 
immense  value. 

In  a  ver>'  interesting  article  in  the  Columbia  Law  Review  of 
March,  1909,^  entitled  "Riparian  Rights;  a  Perversion  of  Stare 
Decisis"  Mr.  Frederic  R.  Coudert  relates  the  long  legal  struggle 
between  the  sovereign  and  the  riparian  or  littoral  owner  who  held 
no  title  to  lands  below  high  water  mark  as  to  the  right  of  the 

'Coxe  V.  State  of  New  York  (1895)  144  N.  Y.  396,  405. 

*Laws  of  1815,  Chap.  199;  i  Revised  Statutes  of  1829,  Chap.  9,  Title  5, 
Article  5;  Laws  of  1835,  Chap.  232;  Laws  of  1843,  Chap.  239;  Laws  of 
1850,  Chap.  283. 

'9  CoLUMBi.\  Law  Review  217. 
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littoral  owner  to  build  a  wharf  from  his  uplands  to  navigable  waters 
below  high  water  mark  for  purposes  of  access  to  his  uplands.  This 
struggle  finally  ended  in  1907  in  a  victory  for  the  littoral  owner  in 
Trustees  of  Brookhaven  v.  Smiths  Mr.  Coudert  suggests  that  a 
logical  deduction  from  that  case  is  that  the  littoral  owner  who  has 
obtained  a  grant  from  the  State  of  lands  under  water  adjoining 
his  property,  has  no  greater  rights  than  a  littoral  owner  who  has 
not  obtained  such  a  grant. 

The  littoral  owner  of  uplands  has  by  nature  of  his  holding 
certain  rights  in  regard  to  the  lands  under  water  below  high  water 
mark  adjoining  his  premises,  such  as  rights  of  passage,  fishing, 
drawing  of  nets  and  loading  and  unloading  boats,  which  have  been 
held  to  be  property  rights.^  By  the  Brookhaven  Case,  those  rights 
include  the  right  to  build  a  wharf  extending  below  high  water 
mark  for  purposes  of  access  to  his  property.  Except  for  the  right 
of  constructing  a  wharf  and  the  privilege  of  landing  with  boats, 
however,  his  rights  are  but  little  distinguishable  from  those  of 
the  general  public,  for  his  use  of  the  lands  is  subject  to  the  jus 
publicum,  or  rights  of  fishing  and  navigation,  including  the  right 
of  improvement  for  navigation.^  In  so  far  as  such  a  wharf  un- 
necessarily interferes  with  the  rights  of  the  public  to  pass  along 
the  beach  below  high  water  mark  or  its  right  of  navigation  in 
boats,  it  would  seem  the  public  rights  are  paramount.'^  The  sug- 
gestion of  so  eminent  an  authority,  therefore,  is  calculated  to  cause 
chagrin  in  minds  of  grantees  of  the  State,  who  have  paid  the  State 
the  full  appraised  value  of  lands  under  water  below  high  water 
mark,  akin  to  that  felt  by  the  rural  victims  of  the  "green  goods" 
game. 

Grantees  named  in  these  letters  patent  of  lands  under  tidewaters 
below  high  water  mark  find  themselves  daily  beset  by  perplexing 
questions.  How  far  can  a  pier  be  extended  into  navigable  waters  ? 
Can  the  public  be  excluded  from  passing  along  the  beach?  From 
passing  through  the  waters  in  boats?  From  bathing?  From 
fishing  from  the  wharves  ?  From  fishing  in  boats  ?  From  anchor- 
ing boats?  From  using  existing  wharves  as  landings?  From 
digging  for  shellfish  on  the  beach  or  in  the  water?  If  the  lands 
under  water  are  used  for  commercial  or  business  purposes  in 

'(1907)   188  N.  Y.  74. 

'Matter  of  City  of  New  York  (1901)    168  N.  Y.  134. 

'Sage  V.  Mayor  (1897)   154  N.  Y.  61. 

'Barnes  v.  Midland  R.  R.  Co.  (1903)   i93  N.  Y.  378. 
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connection  with  the  uplands,  the  questioiis  are  of  great  financial 
importance.  How  far  can  structures  be  built  which  may  conflict 
with  navigation  ?  Have  vessels  the  right  to  use  wharves  which 
may  be  built?  How  far  may  lands  under  water  be  reclaimed 
and  filled  in?  What  is  the  effect  of  the  establishment  of  an  ex- 
terior pierhead  line  by  the  State?  By  the  United  States  Govern- 
ment ?  And  what  are  the  rights  of  the  United  States  Government 
in  regulating  navigation? 

Answers  to  all  the  foregoing  queries  depend,  of  course,  in 
the  first  instance  upon  the  provisions  of  the  particular  grant  under 
discussion.  But,  assuming  that  the  letters  patent  from  the  State  are 
without  restriction  as  to  the  use  by  the  grantee  and  purport  to 
grant  a  fee,  as  in  the  case  of  an  unrestricted  grant  for  "beneficial 
enjoyment,"^  the  title  acquired  by  the  grantee  is  the  entire  title 
that  the  State  had  to  convey,  and  depends,  therefore,  upon  the 
nature  of  the  title  held  by  the  State  as  grantor  and  its  alienability. 

The  several  States  of  the  United  States  hold  the  title  to  tide- 
water lands  below  high  water  mark  and  land  under  navigable 
waters  within  their  respective  limits.  Among  the  decisions  of  the 
various  States  there  is  an  irreconcilable  conflict,  however,  as  to 
how  far  this  title  is  held  in  trust  for  the  public,  and  whether  the 
trust  can  be  extinguished  or  terminated  by  grants  to  private  in- 
dividuals or  whether  it  survives  and  attaches  to  the  lands  conveyed. 
Alabama  and  Wisconsin  courts  hold  that  this  trust  is  of  so  sacred 
a  character  that  the  title  to  such  lands  cannot  be  alienated.  Other 
authorities  concede  that  the  title  can  be  granted,  but  only  subject 
to  the  jus  publicum,  the  public  rights  of  fishing  and  navigation, 
which  cannot  be  interfered  with  by  the  grantee.  And  for  this  latter 
doctrine  the  reason  is  given  that  the  "state  owns,  not  as  pro- 
prietor, but  as  sovereign,  and  in  its  representative  capacity,"  a  state- 
ment often  quoted  thoughtlessly  in  judicial  opinions,  for  while  it 
is  true  of  the  nature  of  the  title  held  by  the  Crown  of  England 
by  the  English  common  law,  it  ignores  entirely  the  difference  in 
our  American  institutions  whereby  the  powers  of  both  Crown  and 
Parliament  are  united  in  the  title  held  by  the  free  and  independei-t 
peoples  of  the  various  States. 

No  principle  of  law,  affecting  public  rights,  can  be  properly 
understood  without  considering  the  political  institutions  and  social 
conditions  existing  at  the  time  of  its  origin.  Although  we  have  bor- 
rowed our  common  law  from  England,  we  have  by  no  means 

'Opinions  of  Attorney  General    (1892)    p.  83. 
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adopted  doctrines  incompatible  or  inconsistent  with  our  political  in- 
stitutions. A  glance  at  the  origin  of  the  doctrine  that  the  title  to 
the  foreshores,  i.  e.,  lands  between  the  ordinary  high  and  low  water 
mark  of  the  tides,  was  in  the  Crown  rather  than  the  adjoining  pro- 
prietors, will  emphasize  the  distinction  between  English  and  Ameri- 
can forms  of  government  and  the  fallacy  of  applying  the  doctrine 
of  the  inalienability  of  the  jus  publicum  by  the  Crown  to  the  States 
of  this  republic. 

Sergeant  Merewether  in  his  famous  argument®  in  Attorney 
General  v.  London}^  states  that  no  trace  of  a  claim  on  behalf  of 
the  Crown  to  lands  under  tidewaters  between  high  and  low  water 
mark  can  be  found  in  the  Saxon  charters,  Saxon  Laws,  Doomsday 
Book,  Laws  of  William  I  or  Henry  I,  Glanville,  Magna  Charta, 
Bracton,  Britton,  the  Year  Books  or  any  other  authority  down  to 
the  time  of  James  I.  His  statement  is  accepted  by  all  competent 
legal  historians^^  and  Moore  in  the  History  of  the  Foreshore  shows 
that  practically  all  the  lands  on  the  seacoast  of  England  had  been 
granted  by  the  Crown  as  manorial  lands,  and  that  the  seashore  as 
far  as  low  water  mark  was  considered  and  treated  as  part  of  these 
grants  by  the  owners  of  the  manor  until  the  reign  of  Elizabeth. 

About  1569,  in  the  reign  of  Elizabeth,  Mr.  Thomas  Diggcs 
issued  a  treatise,  "Proofs  of  the  Queen's  Interest  in  Lands  left  by 
the  Sea  and  the  Salt  Shores  thereof,"  which  asserted  that  the  title 
to  the  foreshore,  salt  marshes,  etc.,  was  prima  facie  in  the  Crown, 
arguing  that  inasmuch  as  the  waste  land  or  unoccupied  land  in 
the  Kingdom  was  in  the  Crown,  the  foreshore  and  salt  marshes 
were  also  in  the  Crown.  This  theory  was  founded  upon  the 
assumption  of  fact  that  lands  between  high  and  low  water  mark 
on  the  foreshore  had  never  been  granted  out  of  the  Crown,  a  theory 
of  fact  absolutely  untrue,^^  as  they  were  regarded  as  appurtenant 
to  the  adjoining  manors.  Digges  had  no  sooner  evolved  this  theory 
than  he  attempted  to  use  it  to  his  own  advantage,  which  was,  per- 
haps, the  purpose  for  which  it  had  been  conceived,  by  obtaining 
grants  from  the  Crown  of  marsh  lands  and  instituting  proceedings 
to  recover  possession  of  them  from  their  owners.  His  efforts 
were  uniformly  unsuccessful^^  and  a  severe  set-back  was  received 

'Published  in  Appendix  to  Hall  on  Seashore  (2nd.  ed.). 
"(1845)"  8  Beav.  270;  (1849)  2  Ha.  &  Tw.  i;  (1849)  2  Mac.  &  G.  247. 
"Moore,  History  of  the  Foreshore,  169;  Farnham,  Waters,  Vol.  I,  §  39; 
Gould,  Waters,  (3rd  ed.)  §  18. 

^''Moore,  History  of  the  Foreshore  184. 
"7&jU  218. 
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by  Mr.  Digges'  "prima  facie"  theory  in  Sir  John  Constable's  Case 
in  1575^*  and  Sir  Henry  Constable's  Case  in  1599*''  in  which  it  was 
held  that  the  foreshore  as  far  as  low  water  mark  was  prima  facie 
appurtenant  to  the  adjoining  manor.  Mr.  Digges  died  in  1695, 
defeated  at  all  points,  little  realizing  that  the  prima  facie  theory 
founded  probably  on  his  own  greed,  and  supported  by  the  avarice 
of  the  Stuarts,  would  become  a  fixed  rule  of  law  in  an  unborn 
republic  of  90,000,000  people. 

When  James  I  ascended  the  throne  in  1603,  the  doctrine  of 
the  divine  rights  of  Kings  received  a  decided  impetus.  Within  a 
few  years  after  his  accession  the  canons  of  the  English  Church 
denounced  as  error  the  assertion  that  "all  civil  power,  jurisdiction 
and  authority  were  first  derived  from  the  people  and  disordered 
multitude,  or  either  is  originally  still  in  them,  or  else  is  deduced 
by  their  consent  naturally  from  them ;  and  is  not  God's  ordinance 
originally  descending  from  Him  and  depending  upon  Him,"^' 
and  James  I  expressed  his  own  opinion  in  a  Star  Chamber  speech : 
"As  it  is  atheism  and  blasphemy  to  dispute  what  God  can  do,  so  it 
is  presumption,  and  a  high  contempt  in  a  subject  to  say  what  a 
King  can  do,  or  to  say  that  a  King  cannot  do  this  or  that."^' 

This  aggressive  attitude  of  the  Crown  resulted  incidentally 
in  great  activity  in  support  of  Mr.  Digges'  prima  facie  theory. 
Royal  commissions  were  appointed  to  endeavor  to  gain  possession 
of  various  salt  marsh  lands  for  the  Crown.  No  case  actually  in- 
volving the  title  to  the  foreshore  seems  to  have  been  determined. 
The  theory  of  the  divine  right  of  Kings  was  reflected  in  the  minds 
of  the  bench  and  bar  of  the  time  and  never,  perhaps,  in  the  history 
of  the  common  law.  was  the  independence  and  learning  of  the 
English  judges  at  a  lower  level.  During  this  time,  when  the  power 
of  the  Crown  was  evidenced  by  the  removal  of  Sir  Edward  Coke 
from  the  bench  for  his  refusal  to  be  coerced  by  James,  lawyers 
beyond  all  other  classes  were  subservient  to  the  Crown.^' 

So,  within  a  few  years  after  James'  accession  in  the  case  of 
Royal  Piscarie  of  the  Bann,^^  we  first  find  indications  of  a  trend 
towards  the  prima  facie  doctrine,  in  a  case  involving  the  right  of 
fishery  in  a  royal  river  where  the  tide  ebbed  and  flowed.    In  1622, 

"(1575)   Anderson,  86. 

"(1599)   42  Elizabeth,  Roll.  858. 

"Green,  Short  History  of  the  English  People,  477. 

"/fcid.  477. 

"/fciJ.  486. 

"•(ifiio)    Sir  John  Davies'  Rep.   149. 
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Sergeant  Callis  began  his  lectures  on  the  Statute  of  Sewers,"*'  in 
which  he  inchnes  to  the  prima  facie  doctrine,  but  on  somewhat 
different  grounds  from  those  of  Mr.  Digges.  English  lawyers 
from  early  times  had  claimed  the  title  to  the  Four  Seas  or  "Narrow 
Seas"  surrounding  Great  Britain  for  the  King  of  England,  and 
this  claim  was  persisted  in  by  eminent  English  authorities  as  late 
as  the  nineteenth  century.^^  From  their  nature,  the  lands  of  the 
foreshore  were  alternately  dry  land  and  covered  with  the  sea  during 
part  of  each  day.  The  claim  of  the  ownership  of  the  sea  for  the 
Crown  was  easily  enlarged  to  include  the  soil  beneath  the  sea  as 
far  as  the  sea  flowed,  and  the  King's  title  was  asserted  to  extend 
to  the  high  water  mark  of  spring  tides  at  the  equinoctial  instead  of 
to  ordinary  high  water  mark. 

The  prima  facie  doctrine,  whether  founded  on  the  waste  land 
theory  or  on  the  marine  titular  theory,  was  most  acceptable  to  the 
needy  Charles  I,  who  anticipated  with  complacency  a  large  revenue 
from  the  sale  of  hundreds  of  miles  of  foreshore.  The  appointment 
of  commissions  went  actively  on,  but  the  King's  claim  was  not 
founded  upon  judicial  authority  until  the  decision  of  the  case  of 
Attorney  General  v.  Philpot,^^  in  1631.  This  was  an  action  to 
abate  certain  structures  below  high  water  mark  in  the  river  Thames, 
which,  it  was  claimed,  were  purprestures  on  the  lands  of  the 
Crown  and  were  nuisances  in  the  river.  In  a  preliminary  opinion, 
Chief  Baron  Walter  said : 

"*  *  *  I.  That  prima  facie  and  of  common  right  those  who 
have  land  adjoining  to  the  said  river  (the  Thames)  or  any  river 
which  ebbs  and  flows,  shall  have  all  the  land  to  the  low-water  mark, 
and  it  shall  be  intended  to  belong  to  those  who  have  the  land  upon 
each  side. 

******** 

"IV.  But  out  of  this  general  rule  are  excepted  the  ports  of 
the  realm,  for  they  belong  to  the  King,  and  in  them  the  King  shall 
have  the  land  to  the  high-water  mark,  and  in  them  the  King  shall 
have  the  benefit  of  an  anchorage.    *    *    *" 

After  a  rehearing,  Baron  Dunham  enlarged  the  former  ruling 
upholding  the  Crown  only  as  to  ports,  and  said  that  the  King 

'"23  Hen.  VIII,  Cap.  5. 

"Selden,  Mare  Clausum,  1635;  Co.  Litt.  107,  260,  b.  Sec.  439;  Bacon, 
Abr.  Tit.  Ct.  of  Admiralty;  i  Black.  Com.  no;  2  id.  264;  Callis,  Sewers, 
39-41,  53;  Hale,  De  Jure  Maris,  Ch.  4,  5. 

^"Reported  only  in  Moore,  History  of  the  Foreshore,  262. 
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'•*  *  *  has  interest  in  a  navigable  river  as  high  as  the  sea 
flows  and  reflows  in  it,  and  the  reason  is,  because  such  river  par- 
takes of  the  nature  of  the  sea,  and  is  called  an  arm  of  the  sea  as 
high  as  it  flows,  and  the  King  has  the  sole  interest  in  the  soil  of 
such  rivers.     *     *     *" 

Chief  Baron  \\'alter  had  been  removed  from  the  Bench  when 
the  later  decision  was  made,  perhaps  for  his  failure  to  uphold  the 
Crown's  contention,  as  the  judges  held  office  at  the  pleasure  of  the 
Crown,  and  Mr.  Moore  prints  documents  showing  that  Charles  I 
took  personal  interest  in  the  decision  in  that  case.  Baron  Dun- 
ham apparently  ignored  the  waste  land  theory  of  Mr.  Digges,  and 
based  his  opinion  on  the  theory  of  the  King's  title  to  the  seas. 

This  decision  was  made  in  an  era  when  an  English  Attorney 
General  argued  that  the  "King  cannot  die,  nor  be  impotent,  nor 
err,  nor  be  deceived;  that  his  throne  is  as  the  throne  of  God"^' 
and  when  an  English  judge  announced :  "I  never  read  or  heard 
that  lex  was  rex,  but  it  is  common  and  most  true  that  rex  is  lex."" 

Sergeant  Merewether,  in  the  argument  referred  to,  stated  that 
the  coffers  of  the  Crown  were  notoriously  low  at  that  time  and  that 
the  Lord  High  Treasurer  and  the  Chancellor  of  the  Exchequer  sat 
with  the  judges  on  the  bench  at  the  decision  of  the  Philpot  Case. 
Indeed,  the  pleadings  frankly  state  that  the  action  is  brought  to 
improve  the  King's  revenue.^^  Moreover,  the  decision  is  founded 
on  a  theory  of  law  as  to  the  title  to  the  seas  which  has  been  obsolete 
in  Europe  since  the  publication  of  Grotius'  Mare  Liberum  in 
1609,  and  in  England  since  Regina  v.  Keyn.^^ 

Charles  I  gained  little,  however,  by  his  victory  over  Philpot. 
The  owners  of  lands  adjoining  the  seashore,  who  had  been  in  pos- 
session of  the  foreshore  to  low  water  mark  from  time  immemorial, 
bitterly  resented  the  usurpation  of  the  foreshore  by  the  King.  So 
unpopular  was  the  work  of  the  Royal  commissions  and  the  de- 
cision in  the  Philpot  Case,  that  the  "Grand  Remonstrance"  of  the 
Long  Parliament  of  1641,  which  is  one  of  the  landmarks  in  Charles 
Fs  career  to  the  scaffold,  charged  him  "with  taking  away  of  men's 
rights  under  color  of  the  King's  title  to  land  between  high  and  low 
water  mark." 

In  the  next  case,  the  report  of  which  is  incomplete,  Johtuson  v. 

°Moore,  History  of  the  Foreshore,  293. 

"Green,  Short  History  of  the  English  People,  531. 

"Moore,  History  of  the  Foreshore,  262. 

"(1876)  L.  R.  2  Exch.  Div.  63;  46  L.  J.  M.  C.  17. 
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Barrett,'^''  Hale,  afterward  Lord  Hale,  as  counsel,  asserted  the 
prima  facie  doctrine,  but  makes  no  mention  of  the  Philpot  Case.  It 
was  agreed  by  counsel  that  beneath  the  low  water  mark  the  lands 
under  water  belonged  to  the  King.  The  court's  ruling  as  to  owner- 
ship of  the  foreshore  is  missing.  Dicta  in  four  subsequent  cases 
anterior  to  the  American  Revolution  refer  to  the  prima  facie  doc- 
trine in  Bullstrode  v.  Hall,^^  Kirby  v.  Gibs,^^  Whitaker  v.  Wise^*^ 
and  Attorney  General  v.  Farmen,^^  but  the  weightiest  authority 
for  the  Crown's  claim  is  found  in  the  treatise  of  Lord  Hale,  "De 
Jure  Maris."^^ 

Sir  Mathew  Hale,  member  of  Parliament  and  Lord  Chief  Jus- 
tice of  England,  died  in  1676,  and  the  treatise,  although  probably 
written  about  the  middle  of  the  seventeenth  century  was  not  pub- 
lished for  over  a  hundred  years  until  1787,  and  for  some  time  its 
authorship  was  disputed.  The  treatise  states  that  by  the  common 
law  of  England,  the  shore  between  ordinary  high  water  and  low 
water  mark 

"*  *  *  doth  prima  facie  and  of  common  right,  belong  to  the 
King,  both  in  the  shore  of  the  sea  and  the  shore  of  the  arms  of 
the  sea.  *  *  *  it  is  admitted  that  'de  jure  communi'  between 
high-water  and  low-water  mark  doth  prima  facie  belong  to  the 
King,  Constable's  case,  5  Rep.  107;  Dy.  3264.  Although  it  is 
true,  that  such  shore  may  be  and  commonly  is  parcel  of  the  manor 
adjacent,  and  so  may  be  belonging  to  a  subject,  as  shall  be  shown, 
yet  prima  facie  it  is  the  king's    *     *     *."^^ 

Certainly,  Constable's  Case,  cited  by  the  learned  jurist,  does 
not  seem  to  admit  the  prima  facie  doctrine,  but  holds  the  exact 
converse.  Lord  Hale  further  supports  the  doctrine  by' a  reference 
to  the  very  ancient  case  of  Town  of  New  Castle  v.  Prior  of  Tyne- 
mouth,^*  which  does  not  warrant  the  citation,  and  the  Philpot  Case, 
and  then  regards  his  point  as  proved: 

"And  this  shall  suffice  for  the  king's  right  in  the  shore  of  the 
sea,  or  rivers  that  are  arms  of  the  Sea,  viz.,  the  land  lying  be- 
tween the  high-water  and  low-water  mark  at  ordinary  tides." 

*'(i647)  Aleyn  10. 
*(i663)   I  Siderfin  148. 
"(1667)  2  Keble    294. 
■"(1671)  2  Keble  759- 
"(1676)  2  Lev.  171. 

^'Published    in    full    in    Hargraves'    Law   Tracts,    Hall,    Seashore,    Ap- 
pendix, and  Moore,  History  of  the  Foreshore,  370. 
"Hale,  De  Jure  Maris.  Chap.  IV,  sub.  H. 
"(1291)  20  Edward  I,  Roll.  58. 
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He  does  not  mention  Johnson  v.  Barrett,  supra,  and  could  not 
this  omission  justify  a  conclusion  that  that  case  was  decided  con- 
trary to  his  argument  as  counsel? 

As  to  the  jus  publicum  in  navigable  waters  and  lands  beneath, 
iie  says : 

••:<  ^:;  =i:  Xhere  may  be  such  an  interest  lodged  in  a  subject, 
not  only  in  navigable  rivers,  but  even  in  the  ports  of  the  sea  itself 
contiguous  to  the  shore,  though  below  the  low-water  mark,  where- 
by a  subject  may  not  only  have  a  liberty  but  also  a  right  or  pro- 
priety of  soil.  But  yet  this,  that  I  have  said,  must  be  taken  with 
this  allay,  which  I  have  in  part  premised. 

"ist.  That  this  interest  or  right  in  a  subject  must  be  so  used 

as  it  may  not  occasion  a  common  annoyance  to  passage  of  ships 

or  boats  j     *     *     *     for  the  jus  privatum,  that  is  acquired  to  the 

subject  either  by  patent  or  prescription,  must  not  prejudice  the 

jus  publicum,   wherewith  public  rivers  or  arms  of  the  sea  are 

affected  for  public  use."^ 

******** 

"Yet  they  may  belong  to  a  subject  in  point  of  propriety  not 
only  by  charter  or  grant,  whereof  there  -can  be  little  doubt,  but 
also  by  prescription  or  usage.  *  *  *  But  though  the  subject 
may  thus  have  the  propriety  of  a  navigable  river  part  of  a  port, 
yet  these  cautions  are  to  be  added,  viz.,     *     *     * 

'■2nd.  That  the  people  have  a  publick  interest,  a  jus  publicum, 
of  passage  and  repassage,  with  their  goods  by  water,  and  must 
not  be  obstructed  by  nuisances,  or  impeached  by  actions,  as  shall 
be  shown  when  we  come  to  consider  of  ports.  For  the  jus 
privatum  of  the  owner  or  proprietor  is  charged  with  and  subject 
to  the  jus  publicum  which  belongs  to  the  king's  subjects;  as  the 
soil  of  an  highway  is,  which  though  in  point  of  property  it  may 
be  a  private  man's  freehold,  yet  is  charged  with  a  publick  interest 
of  the  people,  which  may  not  be  so  prejudiced  or  damnified."^^ 

The  jus  publicum,  therefore,  of  navigation,  according  to  Hale 
attaches  apparently  only  to  the  lands  below  low  water  mark,  or 
the  navigable  river  part  of  a  port,  by  which  he  probably  meant  the 
channels.  Nowhere  does  he  mention  the  jus  publicum  as  attach- 
ing to  the  foreshore.  The  channel  of  a  port  or  the  broad  sea  may 
properly  be  likened  by  him  to  a  highway,  but  his  authority  does 
not  warrant  the  imposition  of  the  jus  publicum  upon  proprietors 
of  the  foreshore,  which  applies  clearly  only  to  public  rivers,  arms 
of  the  sea  and  the  navigable  part  of  ports. 

The  only  other  public  right  mentioned  by  Ix)rd  Hale  is  that  of 
fishery,  concerning  which  he  says: 

•'Hale,  De  Jure  Maris,  Chap.  W. 
"Ibid.  Chap.  VI. 
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"But  though  the  King  is  the  owner  of  this  great  wast,  and  as 
a  consequent  of  his  propriety,  hath  the  primary  right  of  fishing  in 
the  sea  and  the  creeks  and  the  arms  thereof;  yet  the  common 
people  of  England  have  regularly  a  liberty  of  fishing  in  the  sea 
or  creeks  or  arms  thereof,  as  a  publick  common  of  piscary,  and 
may  not,  without  injury  to  their  right  be  restrained  of  it,  unless 
in  such  places,  creeks  or  navigable  waters,  where  either  the  king 
or  some  particular  subject  hath  gained  a  propriety  exclusive  of 
that  common  liberty."^^^ 

One  of  our  ablest  text  book  writers  sets  forth  several  par- 
ticulars in  which  the  law  has  been  adjudicated  contrary  to  certain 
statements  in  Lord  Hale's  treatise  and  points  out: 

"The  work  is  posthumous,  and  there  appears  to  be  no  evidence 
that  it  was  revised  or  intended  for  publication,  or  at  what  period 
of  the  author's  life  it  was  written,  while  Lord  Hale's  name  has 
not  made  it  in  all  respects,  incontrovertible."^'' 

The  sea  and  the  soil  beneath  the  sea  concededly  belonged  to  the 
King  of  England,  and  this  doctrine  was  strenuously  supported  by 
all  Englishmen  against  foreign  nations  for  their  own  interest.  But 
the  King  held  the  sea  for  all  his  subjects  in  his  representative  and 
not  in  his  proprietary  character,  a  distinction  in  the  conception  of 
the  sovereign  which  was  gradually  growing  in  the  public  mind, 
and  the  sea  was  free  to  all  Englishmen.  The  jus  publicum  of 
navigation  over  the  broad  seas  might  properly  include  the  chan- 
nels of  seaports  or  of  navigable  rivers.  But  there  seems  to  be  no 
reason  why  2i  jus  publicum  of  navigation  should  attach  to  the  fore- 
shore, which  part  of  each  day  was  dry  land,  and  which  even  at  the 
flow  was  not  navigable  except  by  small  boats. 

The  prima  facie  doctrine  at  the  time  of  the  American  Revolu- 
tion rested  upon  the  meagre  authority  of  the  Philpot  Case  and  Lord 
Hale's  treatise,  and  the  foreshore  was  not  subject  to  the  jus  pub- 
licum in  the  possession  of  a  private  individual.  The  jus  publicum 
of  navigation  below  low  water  mark  and  in  the  channels  of  a  port 
was  paramount  to  the  rights  of  a  private  holder,  while  the  right 
of  fishing  in  navigable  waters  was  extinguishable  by  grant  of 
the  Crown. 

Whether  the  authorities  cited  by  Lord  Hale  justify  his  support 
of  the  prima  facie  doctrine,  or  whether  the  doctrine  itself  was  equit- 
able, it  must  be  conceded  that  the  prima  facie  doctrine  is  now 
triumphant,  and  although  originally  founded  upon  the  Crown's 

"""Ibid.   Chap.   IV.     Italics   inserted. 
''Gould,  Waters,    (3rd.  ed.)    §  49. 
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greed  and  usurpation,  it  has  become  probably  too  firmly  imbedded 
in  English  and  American  law  ever  to  be  uprooted. 

Subsequently,  in  England,  the  prima  facie  doctrine  was  de- 
veloped by  the  courts  so  that  the  Crown,  holding  as  representative 
or  trustee,  could  not  alienate  the  title  to  the  soil  under  navigable 
waters,  except  subject  to  the  jus  publicum ;^^  that  the  jus  publicum 
of  fishing  and  navigation  including  passage,  but  not  bathing,  or 
loading  or  unloading  boats  on  the  foreshore  or  towing  on  the 
shore^®  was  extended  to  the  foreshore;***  that  if  the  king  could 
make  no  grant  derogatory  of  the  public  rights  of  navigation  in 
navigable  waters  or  rivers.  Parliament  could  authorize  an  ex- 
tinguishment of  the  public  rights.*^ 

All  the  property  in  the  new  world  discovered  by  English  ex- 
plorers vested  in  the  King  of  England  as  waste  land,  for  by  dis- 
cover}' the  law  of  the  mother  country  attaches,  whereas  by  conquest 
the  conqueror  may  impose  such  law  as  he  sees  fit.  The  Indians 
were  regarded  as  mere  temporary  occupants  of  the  soil,  not  com- 
petent to  convey  title  to  real  property.*^  During  the  life  of  the 
colonies  the  law  as  to  the  ownership  of  soil  beneath  tidewaters 
was  unsettled  and  the  doctrine  of  the  jus  publicum  was  in  a  rudi- 
mentary state,  but  we  find  a  grant  by  Governor  Dongan  to  the 
municipality  of  New  York  in  1686  of  all  the  lands  below  high  water 
mark  surrounding  Manhattan  Island.  When  the  State  of  New  York 
seceded  in  1777  and  adopted  the  common  law,  so  far  as  it  applied, 
the  courts  might  have  decided,  if  the  question  had  been  raised  de 
novo,  that  the  presumption  was  that  the  foreshore  to  low  water 
mark  was  in  the  littoral  owner,  or  that  if  the  Philpot  Case  was 
proper  authority  to  the  contrary,  that  the  adoption  of  the  common 
law  did  not  incorporate  into  our  jurisprudence  principles  incom- 
patible with  our  institutions. 

The  courts  of  New  York,  however,  evolved  no  independent 
doctrine  as  to  the  title  to  the  foreshore,  or  the  jus  publicum,  but 
followed  the  later  English  decisions  confirming  the  prima  facie 
theory,  unmindful  of  the  fact  that  these  decisions  were  subsequent 
to  our  adoption  of  the  common  law. 

^Attorney  General  v.  Richards  (1795)  2  Anstr.  603;  Parmeter  v.  Gibbs 
(1813)   10  Price  412. 

=»BalI  V.  Herbert  (1789)  3  D.  &  E.  253. 

"Blundell  V.  Catterall   (1821)   5  B.  &  A.  268. 

"Williams  v.  Wilcox  (1838)  8  A.  &  E.  314;  Rex.  v.  Montague  (1825) 
4  B.  &  C.  598. 

"Town  of  Southampton  v.  Mecox  Bay  Oyster  Co.  (1889)  116  N.  Y.  i. 
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We  will  deal,  therefore,  with  the  New  York  development  of 
the  jus  publicum  in  regard  to  the  foreshore,  and  the  lands  beneath 
the  water  below  low  water  mark,  and  attempt  to  determine,  accept- 
ing the  jus  publicum  as  applying  to  the  foreshore,  whether  the 
statements  of  the  English  cases  as  to  the  power  of  the  King  are 
not  totally  inapplicable  to  the  People  of  the  State  of  New  York. 

From  the  first  the  distinction  between  the  institutions  of  Eng- 
land and  the  sovereign  states  of  a  republic,  although  confused  in 
the  decisions  of  some  of  the  states,  has  been  noted  in  the  New 
York  cases.  In  many  jurisdictions,  however,  we  find  statements 
in  opinions  of  the  bench  which  are  copied  verbatim  from  the  Eng- 
lish law  as  to  the  alienability  of  the  jus  publicum  by  the  Crown,  but 
which  are  totally  inapplicable  to  the  states  of  this  country,  in  each 
of  which  the  jus  privatum  and  jus  publicum,  the  power  of  the 
Crown  and  the  power  of  Parliament,  are  merged.  Cases  in- 
volving the  construction  of  particular  grants  of  lands  under  water 
in  New  York  are  many,  but  such  decisions  should  not  be  considered 
as  they  have  no  bearing  on  the  power  of  the  State  to  extinguish 
the  public  rights  in  lands  under  navigable  waters  by  grants  to  the 
adjoining  owners. 

An  important  early  case  upon  the  extinguishability  of  the  jus 
publicum  is  Rogers  v.  Jones,^^  in  which  an  inhabitant  of  Oyster 
Bay,  Long  Island,  was  sued  for  a  penalty  prescribed  by  the  town 
for  taking  oysters  upon  lands  under  water  in  which  the  town 
claimed  an  exclusive  interest.  Letters  patent  to  the  town  of  the 
lands  under  water  had  been  issued  by  the  colonial  governor  of 
New  York,  who,  of  course,  was  the  agent  of  the  Crown  for  that 
purpose.  The  defendant,  with  the  belligerency  seemingly  in- 
digenous to  inhabitants  of  that  locality,  fought  the  case  stubbornly 
in  person,  and  urged  in  an  elaborate  argument  that  since  Magna 
Charta  the  Crown  had  had  no  pow-er  to  grant  exclusive  fishery 
rights  in  navigable  waters  and  that  the  Crown  could  not  alienate 
lands  under  water  except  subject  to  the  jus  publicum  of  naviga- 
tion and  fishery.  Mr.  Rogers  in  an  exhaustive  argument  attacked 
the  authority  of  Lord  Hale  to  the  effect  that  a  right  of  free  fishery, 
or  exclusive  fishery,  could  be  granted  by  the  Crown  in  violation  of 
the  jus  publicum  of  fishing  and  argued  that: 

«*  *  *  ^j^g  learned  sage  can  only  be  rendered  consistent 
with  himself,  by  applying  the  observations  he  makes  to  cases  of 
grants  previous  to  magna  charta;  and  that  this  is  so,  is  evident 

*HN.  Y.  1828)   I  Wend.  237. 
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from  the  fact  that  every  precedent  stated  by  him  in  support  of  a 
prescription  to  an  exclusive  right  of  fishery,  is  anterior  to  the 
reign  of  Henry  II."** 

The  court  held  that  the  patent  of  Sir  Edmond  Andross. 
emanating  immediately  from  Charles  the  Second,  conveyed  to  the 
inhabitants  of  Oyster  Bay,  all  the  lands  under  water  ■within  the 
bounds  of  that  grant,  together  with  the  exclusive  right  of  fishing 
in  the  waters  within  the  same,  thus  extinguishing  the  jus  publicum 
of  fishing  by  grant  of  the  Crown.  This  determination  that  the 
King  could  grant  the  soil  beneath  navigable  waters  and  with  the 
soil  the  exclusive  rights  of  fishery  to  an  individual  has  been  fur- 
ther upheld  in  Trustees  of  Brook  haven  v.  Strong,  in  which  the 
court  follows  Rogers  v.  Jones  on  the  point: 

"without  entering  into  a  discussion  of  the  merits,  involving, 
as  they  do,  the  consideration  of  confused  and  antiquated  customs, 
obsolete  terms  and  distinctions,  and  conflicting  opinions.  *  *  *"*** 

Thus  we  have  adjudicated  that  the  Crown  and  of  course  the 
Crown's  successor,  the  State  of  New  York,  can  grant  the  soil  be- 
neath navigable  waters  to  individuals  and  vest  an  exclusive  right 
of  fishery  in  the  grantee,  even  in  waters  actually  navigable.  Of 
the  two  features  of  the  jus  publtcmn,  the  right  of  navigation  was 
paramount  to  that  of  'fishery.  Although  we  may  regard  as  settled 
the  power  of  the  State  to  extinguish  by  private  grant  the  lesser 
of  the  jus  publicum,  the  extinguishment  of  the  right  of  navigation 
in  what  has  been  termed  the  "individuals  or  the  unorganized 
public"^*"'  has  been  complicated  by  the  right  to  regulate  navigation 
vested  in  the  United  States  or  the  "organized  public."  by  the 
Constitution. 

The  right  of  the  private  grantee  to  improve  his  lands  under 
water  in  a  manner  which  was  inconsistent  with  the  public  rights 
of  navigation,  thus  extinguishing  the  greater  of  the  two  public 
rights  of  the  unorganized  public,  is  squarely  decided  in  JVetmore 
V.  Atlantic  Lead  Co.*'  By  certain  acts  of  the  Legislature,  per- 
manent water  lines  had  been  established  in  the  East  River,  and 
these  acts  were  construed  to  be  a  grant  of  lands  under  waters  be- 
tween the  established  line  and  high  water  mark  to  the  littoral 
proprietors  which  gave  to  the  grantees  an  absolute  right  against 

"/&t(f.  243. 

^'(iSjs)  60  N.  Y.  56,  66. 

"Sage  V.  Mayor  (1897)   154  N.  Y.  61,  79. 

"(N.  Y.  1862)  37  Barb.  70. 
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the  public  of  exclusive  possession.  Upon  the  theory  of  the  in- 
alienability of  the  jus  publicum,  it  was  urged,  that  inasmuch  as 
the  lands  conveyed  had  been  reclaimed  and  covered  with  wharf 
structures,  and  as  the  defendants'  wharves  had  displaced  waters 
which  were  a  public  highway,  the  wharves  themselves  were  sub- 
ject to  the  jus  publicum  and  were  open  to  use  by  the  public.  The 
court  said: 

"*  *  *  The  whole  practice  of  the  state  in  its  grants  of 
lands  under  water,  and  the  rules  which  have  been  recognized  not 
only  by  the  land  office  and  the  legislature  but  the  courts  in  refer- 
ence to  such  grants,  are  at  variance  with  such  a  doctrine.  The  acts 
of  the  legislature  to  which  I  have  referred  in  this  case,  like  the 
numerous  others  of  a  similar  character,  authorized  an  appropria- 
tion of  the  lands  under  water,  to  which  they  referred,  by  an  arti- 
ficial accretion  to  the  adjoining  lands.  They  permitted  the  con- 
version of  the  premises  from  water  into  land,  and  relinquished  the 
rights  of  the  public  to  their  use  as  a  part  of  the  channel  of  the 
river.  When  reclaimed  and  covered  with  artificial  structures,  they 
became  a  part  of  the  bank  of  the  river,  and  were  no  longer  sub- 
ject to  the  public  easement  which  affected  the  channel.  As  far 
as  such  artificial  accretions  are  made  to  public  highways  upon 
the  bank  or  shore,  they  become  a  part  of  such  highways,  but  when 
added  to  a  portion  of  the  bank  over  which  no  such  right  of 
passage  existed,  they  are  a  gain  to  the  adjoining  proprietor,  and 
do  not  bring  with  them  a  right  of  use  or  passage  over  the  land, 
in  consequence  of  the  right  of  navigation  which  had  existed  over 
the  waters  which  had  been  displaced  bv  such  additions  to  the 
land."*8 

It  is  true  in  that  case,  and  in  the  following  case  of  Wetmore  v. 
Brooklyn  Gas  Co.*^  the  main  channel  of  the  river  was  left  undis- 
turbed for  navigation.  Whether,  prior  to  the  construction  of  the 
piers,  the  public  could  have  been  prevented  from  passing  through 
the  waters  in  boats,  is  undecided,  but  the  cases  hold  clearly  that 
the  grantee  of  the  State  can  extinguish  the  jus  publicum  of  the 
"unorganized  public"  by  devoting  the  lands  conveyed  to  purposes 
inconsistent  therewith.  Nor  can  the  unorganized  public  have 
access  to  the  foreshore  after  the  beach  has  been  granted  to  a 
private  individual  and  devoted  to  private  use.**" 

The  People  v.  Neiv  York  &  Staten  Island  Ferry  Co.^^  is  a 
case  involving  the  question  of  the  power  of  the  State  to  regulate 

«/&id.  96. 

«(i87o)  42  N.  Y.  384. 

"■Nolan  V.  Rockaway  Park  Imp.  Co.   (N.  Y.  1894)  76  Hun,  458. 

"(1877)  68  N.  Y.  71. 
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the  plans  of  the  construction  of  wharves  by  a  littoral  owner,  where 
a  restricted  grant  of  tidewater  lands  had  been  made  for  purposes 
of  commerce  only.  The  court  commented  upon  the  law  of  Eng- 
land that  there  was  an  implied  reservation  in  every  grant  emanat- 
ing from  the  King  that  so  far  as  it  assumed  to  interfere  with 
navigation,  or  to  confer  a  right  to  impede  or  obstruct  navigation, 
the  grant  was  void;  but  that  while  the  sovereign  could  make  no 
grant  in  derogation  of  the  common  right  of  passage  over  navigable 
waters.  Parliament  could  do  so,  and  stated: 

"*  *  *  The  title  to  lands  under  tide-water  in  this  country 
which  before  the  revolution  was  vested  in  the  king,  became,  upon 
the  separation  of  the  colonies,  vested  in  the  States  within  which 
they  were  situated.  The  people  of  the  State  in  their  right  of 
sovereignty  succeeded  to  the  royal  title,  and  through  the  legisla- 
ture 'may  exercise  the  same  powers,  which,  previous  to  the 
revolution,  could  have  been  exercised  by  the  king  alone,  or  by 
him  in  conjunction  with  parliament;  subject  only  to  those  restric- 
tions which  have  been  imposed  by  the  Constitution  of  the  State, 
and  of  the  United  States.'  (Chancellor  in  Lansing  v.  Smith,  4 
Wend.,  9).  The  public  right  in  navigable  waters  was  in  no  way 
affected  or  impaired  by  the  change  of  title.  The  State,  in  place 
of  the  Crown,  holds  the  title,  as  trustee  of  a  public  trust,  but  the 
legislature  may,  as  the  representative  of  the  people,  grant  the  soil, 
or  confer  an  exclusive  privilege  in  tide-waters,  or  authorize  a  use 
inconsistent  with  the  public  right,  subject  to  the  paramount  con- 
trol of  congress,  through  laws  passed  in  pursuance  of  the  power 
to  regulate  commerce,  given  by  the  Federal  Constitution."'^^ 

Here  we  have  a  distinct  recognition  of  the  inapplicability  of 
the  theory  of  the  inalienability  of  the  jus  publicum  to  American 
institutions.  The  Crown,  holding  as  trustee,  naturally  could  vio- 
late no  rights  of  the  people,  the  cestui  que  trust,  without  their 
consent,  which  could  be  expressed  through  the  medium  of  their 
representatives  in  Parliament.  But  in  America,  both  trustee  and 
cestui  que  trust,  the  jus  privatum  and  jus  publicum,  are  vested  in 
the  same  entity,  the  people  of  the  State,  as  is  clearly  pointed  out 
in  Langdon  v.  Mayor.^^  In  that  case,  the  State  had  granted  to 
the  City  of  New  York  a  strip  of  land  under  water.  The  city  had 
granted  to  the  owner  of  the  adjoining  uplands  these  lands  under 
water  and  the  grantee  built  wharves  upon  them  and  covenanted  to 
pay  annual  rentals  therefor.  The  city  adopted  a  new  plan  of  im- 
provement for  the  water  front  along  the  river  and  without  making 
compensation  to  the  plaintiff,  who  succeeded  to  the  title  of  the 

"/bid.  77. 

"(1883)  93  N.  Y.  129. 
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original  grantee,  destroyed  the  use  of  his  wharf.    In  an  action  for 
damages,  the  Court  said  upon  the  question  of  legislative  power : 

"From  the  earliest  times  in  England  the  law  has  invested  the 
title  to,  and  the  control  over,  the  navigable  water  therein,  in  the 
crown  and  Parliament.  A  distinction  was  taken  between  the  mere 
ownership  of  the  soil  under  water  and  the  control  over  it  for  pub- 
lic purposes.  The  ownership  of  the  soil,  analogous  to  the  owner- 
ship of  dry  land,  was  regarded  as  jus  privatum,  and  was  vested  in 
the  crown.  But  the  right  to  use  and  control  both  the  land  and 
water  was  deemed  a  jus  publicum,  and  was  vested  in  Parliament. 
The  crown  could  convey  the  soil  under  water  so  as  to  give  private 
rights  therein,  but  the  dominion  and  control  over  the  waters,  in  the 
interest  of  commerce  and  navigation,  for  the  benefit  of  all  the  sub- 
jects of  the  kingdom,  could  be  exercised  only  by  Parliament. 
{Commomuealth  v.  Alger,  7  Cush.  53;  People  v.  N.  Y.  &  S.  I.  F. 
Co.,  6%  N.  Y.  71). 

"In  this  country  the  State  has  succeeded  to  all  the  rights  of  both 
crown  and  Parliament  in  the  navigable  waters  and  the  soil  under 
them,  and  here  the  jus  privatum  and  the  jus  publicum  are  both 
vested  in  the  State. 

"In  England,  Parliament  had  complete  and  absolute  control  over 
all  the  navigable  waters  within  the  kingdom.  It  could  regulate 
navigation  upon  them,  could  authorize  exclusive  rights  and  privi- 
leges of  navigation  and  fishing,  could  authorize  weirs,  causeways 
and  dams  for  private  use  to  be  constructed  in  them,  and  could  in- 
terrupt and  absolutely  destroy  navigation  in  them.  {Rex  v.  Mon- 
tague, 4  B.  &  C.  598;  Williams  v.  Wilcox,  8  Ad.  &  El.  314;  People 
v.  N.  Y.  &  S.  I.  F.  Co.,  supra).  So  in  this  country  each  State 
(subject  to  limitations  to  be  found  in  the  Federal  Constitution) 
has  the  absolute  control  of  all  the  navigable  waters  within  its  limits. 
*  *  *  ^i^Q  right  to  grant  the  navigable  waters  is  as  absolute 
and  uncontrollable  (except  as  restrained  by  constitutional  checks) 
as  its  right  to  grant  the  dry  land  which  it  owns.  It  holds  all  the 
public  domain  as  absolute  owner,  and  is  in  no  sense  a  trustee 
thereof,  except  as  it  is  organized  and  possesses  all  its,  property, 
functions  and  powers  for  the  benefit  of  the  people.""^* 

Historically  and  logically,  this  quotation  contains  the  true  con- 
ception of  the  trust  in  which  the  State  holds  lands  under  navigable 
waters,  that  its  power  to  grant  such  lands  is  absolute  and  uncon- 
trollable, subject  to  the  limitations  of  its  Constitution  and  subject 
to  the  paramount  rights  of  the  United  States.  Whether  the  State 
could  grant  the  lands  beneath  the  entire  East  River  for  private 
purposes  and  wholly  extinguish  the  public  right  of  navigation 
therein  need  not  be  determined,  but  we  find  that  its  right  to  ob- 
struct partially  public  navigation  by  granting  lands  under  waters] 

"/Wd.  155-156. 
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to  a  riparian  proprietor  for  use  inconsistent  with  the  pubHc  rights 
to  the  boundaries  of  the  grant  has  been  upheld  in  Kerr  v.  West 
Shore  R.  R.  Co.^^  and  People  ex  rel.  Hozvell  v.  lessup.^^ 

In  the  case  of  Kerr  v.  West  Shore  R.  R.  Co.,  the  railroad 
company  had  acquired  the  title  to  lands  under  water  from  the 
State  through  the  medium  of  condemnation  proceedings  against 
the  original  grantee.  By  the  erection  of  a  railroad  bridge  but 
four  feet  above  the  water,  public  navigation  and  access  to  a  small 
bay  was  extinguished.  It  was  held  that  the  legislature  had  power 
to  grant  exclusive  privileges  in  tidewaters,  provided  the  grant  did 
not  trench  upon  the  powers  of  Congress,  and  that  this  power  in- 
cluded the  right  to  hinder  partially  navigation  by  the  erection  of 
docks,  bridges  and  other  structures  upon  the  lands  conveyed.  The 
"partial"  obstruction  does  not  mean  a  partial  use  of  the  lands  con- 
veyed, but  seems  to  justify  the  erection  of  structures  upon  all  the 
premises  conveyed,  provided  the  main  channel  of  the  bay  or  river 
is  ample  for  public  navigation. 

In  Rumsey  v.  New  York  &  New  England  R.  R.  Co.,^''  the 
right  of  the  State  to  appropriate  lands  under  water  to  a  private  use 
inconsistent  with  that  of  the  people  for  purposes  of  navigation  was 
again  challenged.  The  land  was  occupied  for  railroad  purposes. 
The  court  assumes  for  the  purpose  of  argument  that  the  contention 
is  correct,  and  states  that  the  United  States  is  the  proper  party 
to  complain.  The  lands  granted  were  flat-lands  which  extended 
only  to  the  channel  bank  of  the  river  and  therefore  did  not  inter- 
fere with  the  navigation  of  the  river,  and  the  court  queries  as  to 
the  power  of  the  United  States  to  interfere  with  the  right  of  the 
State  to  control  or  dispose  of  such  lands  under  water,  even  though 
the  lands  should  be  covered  with  buildings. 

In  1892  the  United  States  Supreme  Court  decided  the  celebrated 
Lake  Front  Case,^^  involving  the  rights  of  the  Illinois  Central  Rail- 
road Company  to  lands  under  water  adjoining  its  uplands  and 
several  square  miles  of  lands  under  water  in  the  harbor  of  Chicago. 
Certain  strong  expressions  of  the  court  in  holding  invalid  a  legis- 
lative grant  of  several  square  miles  in  Chicago  harbor  have  been 
quoted  frequently  by  ardent  advocates  of  the  jus  publicum,  and 

"(1891)  127  N.  Y.  269. 

^(1899)  160  N.  Y.  249. 

"(1891)  130  N.  Y.  88. 

"Illinois  Centr.  R.  R.  Co.  v.  Illinois  (1892)  146  U.  S.  387. 
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have  been  responsible  for  nearly  as  much  turmoil  in  the  law  of 
lands  under  tidewaters  as  the  original  treatise  of  Mr.  Digges. 

The  attempt  of  the  Illinois  legislature  to  grant  an  entire  harbor 
to  a  private  corporation  was  so  monstrous  a  violation  of  public 
duty,  if  not  ultra  vires,  that  the  court  was  justified  in  straining 
every  energy  to  declare  the  grant  void.  By  a  four  to  three  decision, 
two  of  the  justices  being  disqualified  from  sitting  in  the  case, 
so  that  the  prevailing  opinion  is  not  that  of  a  majority  of  the 
court,  the  harbor  grant  was  declared  void,  but  the  company's  rights 
were  upheld  as  to  lands  under  water  occupied  for  railroad  pur- 
poses, adjoining  the  uplands.  In  the  course  of  a  long  opinion,  deal- 
ing with  very  complicated  facts  as  to  the  company's  source  of  title 
to  various  parcels,  the  court  said  that  the  State's  title  of  lands 
under  navigable  waters  was  in  trust, 

"*  *  *  for  the  people  of  the  State  that  they  may  enjoy  the 
navigation  of  the  waters,  carry  on  commerce  over  them  and  have 
liberty  of  fishing  therein  freed  from  the  obstruction  or  interference 
of  private  parties.  The  interest  of  the  people  in  the  navigation  of 
the  waters  and  in  commerce  over  them  may  be  improved  in  many 
instances  by  the  erection  of  wharves,  docks  and  piers  therein,  for 
which  purpose  the  State  may  grant  parcels  of  the  submerged  lands ; 
and,  so  long  as  their  disposition  is  made  for  such  purpose,  no  valid 
objections  can  be  made  to  the  grants,  *  *  *  The  State  can  no 
more  abdicate  its  trust  over  property  in  which  the  whole 
people  are  interested,  like  navigable  waters  and  soils  under  them, 
so  as  to  leave  them  entirely  under  the  use  and  control  of  private 
parties,  except  in  the  instance  of  parcels  mentioned  for  the  im- 
provement of  the  navigation  and  use  of  the  waters,  or  when  parcels 
can  he  disposed  of  without  impairment  of  tht  public  interest  in 
what  remains,  than  it  can  abdicate  its  police  powers  in  the  adminis- 
tration of  government  and  the  preservation  of  the  peace.  *    *    *"^^ 

The  court  uses  this  language  in  regard  to  the  "abdication  of  the 
general  control  of  the  State  over  lands  under  the  navigable  waters 
of  an  entire  harbor  or  bay  or  of  a  sea  or  lake"  and  especially  dis- 
tinguishes grants  of  parcels  in  aid  of  commerce  or  parcels  which 
can  be  disposed  of,  without  substantially  impairing  the  public  inter- 
est in  the  lands  and  waters  remaining.  Under  this  rule  the  validity 
of  a  particular  grant  might  depend  upon  a  question  of  fact  as  to  im- 
pairment of  the  public  interest  in  the  lands  remaining. 

The  doctrine  of  the  Lakefront  Case  has  not  been  adopted  in 
any  of  the  subsequent  cases  in  the  New  York  courts,  except  in 

^Ibid.  452-453.    Italics  inserted. 
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'oxc  V.  State,^"  where  the  facts  were  substantially  similar. 
The  New  York  legislature  had  attempted  to  vest  title  to  all  the 
tidewaters  surrounding  Long  Island  in  a  private  corporation.  The 
corporation  had  paid  to  the  State  $25,000  and  had  received  a  re- 
ceipt from  the  State.  Subsequently  the  corporation  became  bank- 
rupt and  the  action  was  brought  by  the  receiver  to  recover  the  sum 
of  $25,000.  The  power  of  the  State  to  grant  lands  under  tide- 
waters was  not  directly  at  issue  in  that  action,  and  it  should  be 
noted  that  that  question  is  treated  upon  in  the  brief  of  counsel  for 
one  side  alone.  This  fact  may  be  responsible  for  certain  expres- 
sions in  the  court's  opinion,  which  do  not  seem  warranted  by  the 
authorities  cited  and  are  opposed  to  the  weight  of  authority. 

The  court  says : 

"*  *  *  The  title  of  the  state  to  the  seacoast  and  the  shores 
of  tidal  rivers  is  different  from  the  fee  simple  which  an  individual 
holds  to  an  estate  in  lands.  It  is  not  a  proprietary,  but  a  sovereign 
right,  and  it  has  been  frequently  said  that  a  trust  is  engrafted  upon 
this  title  for  the  benefit  of  the  public  of  which  the  state  is  powerless 
to  divest  itself. "^^ 

Various  authorities  are  cited  to  support  that  proposition,  among 
them  being  the  Lakefront  Case^-  and  Shiz'ely  v.  Bowlby,*^^  Saunders 
V.  New  York  Central  &  Hudson  River  Railroad  Co.,^*  and  Smith 
V.  Rochester. ^^  An  examination  of  the  cases  cited  certainly  does 
not  support  the  statement  made  by  the  court.  It  is,  as  we  have 
seen,  true  of  the  title  held  by  the  Crown,  but  certainly  was  not 
"frequently  said"  in  Rogers  v.  Jones,^^  Wetmore  v.  Atlantic  Lead 
Co.^'  The  Staten  Island  Ferry  Case^^  and  Langdon  v.  The  Mayor.^^ 

In  the  Saunders  Case  cited,  the  court  simply  remarked  that : 

"*  *  *  While  the  state  holds  the  title  to  lands  under 
navigable  waters  in  a  certain  sense  as  trustee  for  the  public,  it  is 
competent  for  the  supreme  legislative  power  to  authorize  and  regu- 
late grants  of  the  same  for  public,  or  such  other  purposes  as  it  may 

«(i895)  144  N.  Y.  396. 
•Vfetd.  405. 

"(1892)  146  U.  S.  387- 
"(1893)  152  U.  S.  I. 
"(1894)  144  N.  Y.  75- 
"(1883)  92  N.  Y.  463. 
"(N.  Y.  1828)   I  Wend.  237- 
"(N.  Y.  1862)  27  Barb.  70. 
"(1877)  68  N.  Y.  71. 
•(1883)  93  N.  Y.  129. 
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determine  to  be  for  the  best  interests  of  the  state,  and  the  legisla- 
ture has  conferred  power  upon  the  commissioners  of  the  land  office 
to  make  such  grants  for  railroad  purposes.    *    *    *"^° 

The  Coxe  Case  then  continues : 

"*  *  *  When  the  general  doctrines  of  the  English  courts 
on  this  subject  are  given  full  scope,  the  conclusion  is  inevitable  that 
the  Parliament  and  the  Crown  together  were  not  competent  to  grant 
to  a  private  corporation,  for  private  purposes,  the  seacoast  around 
the  island  below  the  shore  line,  without  violating  established  prin- 
ciples of  law  {Martin  v.  Waddell,  i6  Peters,  367).  While  I  am  not 
aware  of  any  such  restriction  to  be  found  in  the  Constitution  of 
this  state,  in  terms,  yet,  from  the  very  nature  of  the  question,  it 
must  be  deemed  to  be  inherent  in  the  title  and  power  of  dis- 
position.*    *     *"''^ 

The  Waddell  Case  does  not  support  any  such  proposition,  and 
moreover  has  long  since  ceased  to  be  considered  authority  upon  any 
principles  involving  title  to  lands  under  water  J^  The  point  decided 
in  the  Waddell  Case  was  that  the  Crown  could  make  no  grant  of  a 
free  or  exclusive  fishery  in  navigable  waters,  which  holding  is 
squarely  opposed  to  the  New  York  law  in  Rogers  v.  Jones''^  and 
Trustees  of  Brookhaven  v.  Strong J'^ 

Further,  in  the  Coxe  Case  the  court  says : 

"The  title  which  the  state  holds  and  the  power  of  disposition  is 
an  incident  and  part  of  its  sovereignty  that  cannot  be  surrendered, 
alienated  or  delegated,  except  for  some  public  purpose,  or  some 
reasonable  use  which  can  fairly  be  said  to  be  for  the  public 
benefit."^"* 

The  statement  is  probably  intended  to  apply  to  the  foreshore  as 
well  as  to  lands  under  waters  navigable,  and  so  we  have  the  prima 
facie  theory  of  Mr.  Digges  tortured  into  a  trust  so  sacred  that  even 
the  foreshore  cannot  be  alienated  except  for  some  public  purpose. 

Littoral  and  riparian  owners  of  uplands  adjoining  the  fore- 
shore, are  freed,  however,  from  the  drastic  provision  of  such  a  doc- 
trine, by  the  statement  of  the  court  that : 

^"(1894)  144  N.  Y.  75,  86. 
"(189s)   144  N.  Y.  396,  406. 
"See  Farnham,  Waters  §  42a. 
"(N.  Y.   1828)    I  Wend.  237. 
'^(1875)  60  N.  Y.  s6. 
"(189s)  144  N.  Y.  396,  406. 
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•■*  *  *  .  Grants  to  the  owners  of  the  adjoining  uplands,  either 
for  beneficial  enjoyment  or  for  commercial  purposes,  have  long 
been  authorized  and  recognized  as  one  of  the  uses  to  which  the 
State  may  lawfully  apply  such  lands.*     *     *"'* 

Neither  the  Lakefront  Case  nor  the  Coxe  Case  have  any  bearing 
upon  the  rights  acquired  by  littoral  owners  of  lands  adjoining  their 
premises  in  grants  from  the  State,  but  the  statements  of  law  enun- 
ciated in  each  of  those  opinions  must  be  strictly  confined  to  identi- 
cal facts,  such  as  an  attempt  of  the  legislature  to  cede  to  a  private 
corporation  either  an  entire  harbor  or  several  hundred  miles  of 
foreshore. 

Even  if  grants  extinguishing  the  jus  publicum  in  the  lands  un- 
der navigable  waters  of  so  great  an  area  cannot  be  upheld,  and  the 
question  of  the  extinguishment  of  navigation  becomes  one  of  fact 
as  to  whether  a  particular  grant  impairs  the  public  interest  in  the 
waters  remaining,  neither  of  the  cases  pretends  to  limit  the  State's 
power  to  make  grants  of  foreshore  and  lands  below  low  water 
mark  to  the  owners  of  adjoining  uplands.  They  are,  therefore, 
of  no  great  practical  importance  in  New  York,  since  by  the  New 
York  statute  grants  can  be  made  only  to  the  owners  of  adjoining 
uplands,  and  the  grant  in  the  Coxe  Case,  and  the  grant  to  New 
'^'ork  City  by  the  Dongan  charter,  and  grants  issued  to  certain  Long 
Island  towns  and  for  railroad  purposes,  are  probably  the  only  in- 
stances in  which  lands  under  water  in  New  York  have  been  vested 
in  the  possession  of  owners  other  than  those  of  the  adjoining  up- 
lands. 

In  1907  occurred  the  decision  in  the  Brookhaven  Case,'''  already 
referred  to.  No  question  of  navigation  or  of  the  rights  of  the  gen- 
eral public  were  involved  in  that  case,  which  was  a  controversy  be- 
tween the  lessees  of  the  town  of  Brookhaven,  which  had  been  seized 
of  certain  lands  under  water  by  ancient  colonial  grants,  and  the 
owner  of  the  uplands,  as  to  the  right  of  the  owner  to  build  a  wharf 
from  his  uplands  to  navigable  waters.  It  was  urged  on  the  part 
of  the  town  that  the  grant  should  be  construed  in  the  light  of  the 
law  as  it  was  when  the  grant  was  made  in  1666.  It  might  be 
pointed  out  that  at  this  date  the  King's  title  to  the  lands  between 
high  and  low  water  mark  was  in  dispute  and,  as  Mr,  Coudert  re- 
marks in  his  article,^^  the  decision  might  have  been  upon  the  ground 
that  the  town's  conception  of  the  English  law  was  unsound. 

™/6id.  407. 

"(1907)  188  N.  Y.  74- 

"9  Columbia  Law  Review  217. 
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The  court,  however,  states  that  the  adoption  of  the  common 
law  by  the  people  of  the  State  of  New  York  on  the  20th  day  of 
April,  1777,  did  not  incorporate  in  our  system  of  jurisprudence 
principles  which  are  inapplicable  to  our  circumstances,  and  which 
are  inconsistent  wth  our  notions  of  what  a  just  consideration  of 
those  circumstances  den^ands,  and  states : 

"The  jus  privatum  of  the  Crown,  by  which  the  English  King 
was  deemed  to  own  the  soil  of  the  sea  and  of  navigable  rivers,  in 
his  own  right,  rather  than  as  a  sovereign  holding  it  in  trust  for  his 
people,  however  applicable  to  the  conditions  in  Great  Britain,  were 
totally  inapplicable  to  the  situation  of  the  colonists  of  this 
country.     *     *     *"^^ 

The  conception  of  the  King  holding  as  private  owner,  as  we 
have  seen,  was  not  at  all  applicable  to  the  conditions  in  Great 
Britain,  and  his  private  title  has  not  been  asserted,  apparently, 
since  the  Philpot  Case.  The  jus  privatum  meant  nothing  more 
than  the  legal  title,  inasmuch  as  it  was  subject  to  the  jus  publicum. 

"*  *  *  In  Gould  on  Waters,  the  author  remarks  as  to  those, 
that,  'There  is  no  evidence  that  the  jus  privatum  *  *  *  was 
ever  asserted  in  the  colony  as  the  right  of  the  Crown,  or  that  it  has, 
until  recently,  been  claimed  by  the  States ;  but  there  is,  on  the  con- 
trary, in  my  opinion,  the  strongest  evidence  that  this  right  has  been 
abandoned  to  the  proprietors  of  the  land  from  the  first  settlement 
of  the  province  and  exercised  by  them  to  the  present  day,  so  as  to 
have  become  a  common  right  and  thus  the  common  law.'  (Third 
Edition,  Sec.  32). "s" 

The  learned  court  attributes  to  Mr.  Gould  remarks  which  were 
made  by  the  court  in  Bell  v.  Gough,^^  which  were  quoted  by  Mr. 
Gould  in  the  section  to  which  reference  is  made. 

Mr.  Coudert  suggests  that  the  jus  privatum  of  the  State  is  ex- 
tmguished,  leaving  only  the  jus  publicum  which  is  inalienable  at 
common  law.  The  jus  privatum  was  the  title  to  the  land  including 
all  the  ordinary  attributes  of  ownership  over  land.  But  the  jus 
publicum  attached  and  was  paramount  to  the  jus  privatum  held 
by  the  King.  The  Brookhaven  decision  certainly  does  not  restore 
to  the  littoral  owners  the  title  to  the  lands  under  water  adjoining 
their  premises.  As  long  as  the  title  remains  in  the  State,  the  jus 
privatum  remains,  for  the  title  to  the  foreshore  must  be  in  some 
holder,  for  what  might  be  called  a  vacuum  in  title-holding  is  a 


"(1907)  188  N.  Y.  74,  80. 

'"Ibid.  80. 

"(1852)  23  N.  J.  L.  624.  661. 
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horrent  to  the  common  law.  The  jus  privatum  or  title  had  been 
granted  to  a  municipality,  an  agent  or  creature  of  the  State,  which 
held  the  title,  therefore,  exactly  as  if  the  title  were  still  in  the 
State.  The  decision  as  to  the  right  to  build  a  wharf  under  those 
circumstances  was  but  an  enlargement  of  the  riparian  owners'  right 
of  access  over  the  foreshore,  which  had  been  adjudicated  a  property 
right  ever  since  the  overruling  of  Gould  v.  Hudson  River  R.  R. 
Co.^-  by  the  Rumsey  Case  supra. 

The  decision  was  a  logical  result  of  the  City  of  New  York  Case 
supra,  for  the  right  of  access  was  worthless  unless  accompanied  by 
the  right  to  build  the  physical  contrivances  necessary  to  make  it 
effective.  What  the  decision  would  have  been  providing  the  title 
to  the  foreshore  had  been  vested  in  a  private  individual  instead  of 
a  municipal  corporation,  is  interesting  to  conjecture. 

In  the  next  case  of  Barnes  v.  Midland  Railroad  Terminal  Co.,*' 
the  question  to  be  determined  was  whether  the  riparian  owner's 
rights  in  the  foreshore  under  a  restricted  grant  from  the  State  were 
such  that  his  right  to  build  a  pier  was  paramount  to  the  right  of  the 
public  to  pass  along  the  beach.  The  grant  to  the  littoral  owner  ex- 
pressly provided  that  use  should  not  be  made  of  the  lands  granted 
tc  interfere  with  the  public  right  of  crossing  said  land  between  high 
and  low  water  mark.  At  the  Appellate  Division,**  the  court  had 
squarely  held  that  the  jus  publicum  of  passage  did  not  attach  to 
the  foreshore  when  the  tide  was  out  and  that  the  reser\'ation  in  the 
grant  would  not  preserve  rights  in  the  public,  which  did  not  exist. 
The  Court  of  Appeals  ruled  that  there  was  a  right  of  passage  in 
the  public  and  that  the  rights  of  the  defendant  under  such  a  grant 
were  no  more  than  those  it  had  as  littoral  owner  before  the  grant 
and  to  the  extent  that  the  pier  unnecessarily  interfered  with  the 
public's  right  of  passage,  the  public's  rights  were  paramount. 

That  the  jus  privatum  still  resides  in  the  people  in  their  sover- 
eign capacity,  except  so  far  as  it  has  devolved  upon  littoral  and 
riparian  owners,  is  clearly  pointed  out  in  the  Barnes  Case.  We 
find,  however,  that  our  terminology  is  becoming  involved  by  such 
phrases  as  "jus  privatum  in  a  sovereign  capacity." 

The  case  of  Lenns  Point  Oyster  Co.  v.  Briggs^^  is  a  case  in- 
volving the  rights  of  the  United  States  in  regard  to  the  soil  under 
navigable  waters,  the  title  to  which  is  in  a  private  individual. 

"(1852)  6  N.  Y.  522. 

"(1908)   193  N.  Y.  378. 

"(N.  Y.  1908)  126  App.  Div.  435. 

••(1910)    198  N.  Y.  287. 


418  COLUMBIA   LAW  REVIEW.    ■ 

The  lands  granted  were  in  the  Great  South  Bay  and  it  was  con- 
ceded by  counsel  that  the  grant  from  the  King  by  colonial  patents 
was  subject  to  the  public  right  of  navigation  in  the  unorganized 
public  as  well  as  the  regulation  thereof  in  the  United  States.  The 
only  point  in  the  case  was  whether  the  regulation  of  navigation 
included  a  right  to  improve  for  navigation  by  the  Federal  Govern- 
ment, and  the  case  has  no  bearing  on  the  title  of  littoral  owners  de- 
rived from  the  State. 

Nothing  contained  in  the  Brookhaven,  Barnes  or  Lewis  Point 
cases  purports  to  overrule  the  law  enunciated  in  the  Staten  Island 
Ferry,  Wetmore  or  Langdon  cases.^^  So  far  as  New  York  is  con- 
cerned, therefore,  we  conclude  that  the  jus  -privatum  and  jus  publi- 
cum are  both  merged  in  the  People  of  the  State  of  New  York, 
who  are  both  trustee  and  cestui  que  trust;  that  the  power  of  the 
State  to  alienate  lands  under  tidewaters  to  the  adjoining  owner 
of  the  uplands  is  absolute  and  uncontrollable;  that  by  a  grant  for 
beneficial  enjoyment  an  absolute  and  indefeasible  title  is  vested  in 
the  grantee,  who  may  have  exclusive  fishery,  and  build  structures 
to  the  boundary  of  his  grant  inconsistent  with  the  public  right  of 
navigation,*'^  exclude  the  general  public  from  the  shore*^  or  from 
landing  at  his  wharves ;  that  structures  and  filled-in  lands  become 
appurtenant  to  the  uplands  and  may  be  used  by  the  owner  in  any  of 
the  infinite  variety  of  ways  in  which  he  may  use  his  uplands,  sub- 
ject only  to  the  rights  ceded  to  the  United  States  to  regulate 
navigable  waters.  In  other  words,  the  jus  publicum  of  the  unor- 
ganized public  can  be  absolutely  terminated  by  an  unrestricted 
grant  of  the  foreshore  and  of  lands  below  low  water  to  a  littoral 
proprietor  and  to  the  lands  conveyed. 

A  discussion  of  the  extent  to  which  the  title  to  the  foreshore 
and  lands  below  high  water  mark  is  subject  to  the  power  to  regu- 
late navigation  vested  by  the  Constitution  in  the  Federal  Govern- 
ment, as  the  "organized  public,"  would  prolong  an  article  beyond 
proper  limits,  and  might  properly  be  reserved  for  another  occasion. 
The  jurisdiction  of  the  United  States  over  navigable  waters,  and 
the  determination  of  what  waters  are  navigable  has  been  the  sub- 
ject of  interminable  litigation. 

Suffice  it  to  say  that  the  broad  assertion  of  the  Federal  Govern- 
ment is : 

'"Supra.    See  notes  4,  7,  86,  51,  47,  53. 

"Wetmore  v.  Atlantic  Lead  Co.    (N.   Y.   1862)    37  Barb.   70. 

**Nolan  V.  Rockaway  Park  Imp.  Co.  (N.  Y.  1894)  76  Hun,  458. 
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"All  navigable  waters  are  under  the  control  of  the  United  States 
for  the  purpose  of  regulating  and  improving  navigation,  and  al- 
though the  title  to  the  shore  and  submerged  soil  is  in  the  various 
States  and  individual  owners  under  them,  it  is  always  subject  to 
the  servitude  in  respect  of  navigation  created  in  favor  of  the  Fed- 
eral Government  by  the  Constitution."*" 

The  right  to  regulate  navigation  has  been  held  to  include  the 
power  to  improve  the  soil  beneath  navigable  waters  for  the  pur- 
pose of  navigation*"  by  digging  a  channel  to  improve  navigation,'^ 
by  building  a  lighthouse  upon  submerged  land,^-  by  construction  of 
a  dike,^^  by  blasting  out  rocks  or  other  natural  obstructions,**  or 
constructing  a  pier  upon  submerged  soiP'  and  compelling  removal 
of  bridges.*^ 

Does  this  power  of  the  United  States  attach  to  lands  under 
water  owned  by  littoral  proprietors  in  connection  with  their  up- 
lands, whose  use  does  not  in  fact  interfere  with  the  navigation  of 
channels  ? 

Is  the  foreshore  between  high  and  low  water  mark  within  the 
ebb  and  flow  of  the  tide  subject  to  such  regulation  by  the  United 
States?  Are  the  flatlands  below  low  water  mark  out  of  the  chan- 
nels of  navigation  covered  by  waters  in  fact  not  navigable  also 
subject  to  this  jurisdiction?  In  the  Rumsey  Case,  the  court  sug- 
gests that  they  are  not.*^  Whether  the  action  of  the  Federal  Gov- 
ernment in  appropriating  submerged  soil  for  purposes  of  improving 
navigation  by  the  erection  of  a  lighthouse,  jetties  or  other  struc- 
tures is  dammxin  absque  injuria  to  the  owner  thereof,  or  is  a  taking 
of  property  for  which  compensation  must  be  made  would  probably 
be  determined  by  the  law  of  the  State  in  which  the  case  originated.'* 
This  inclination  of  the  Supreme  Court  to  follow  the  local  law  has 
been  responsible  for  a  remarkable  divergence  of  opinions,  for  some 
of  the  state  courts  blindly  follow  the  Federal  opinions,  thus,  in 
effect,  allowing  the  tail  to  wag  the  dog.    In  New  York,  interference 

"Gibson  z:  United  States  (1897)   166  U.  S.  269,  271. 

"South  Carolina  v.  Georgia  (1876)  93  U.  S.  4. 

"Lewis  Point  Oyster  Co.  v.  Briggs  (1910)   198  N.  Y.  287. 

"Hawkins  Point  Light-House  Case  (1889)  39  Fed.  77. 

"Gibson  v.  United  States  supra. 

"Eldridge  z:  Trezevant  (1895)  160  U.  S.  452. 

"Scranton  v.  Wheeler  (1900)   179  U.  S.  141. 

"Hannibal  Bridge  Co.  v.  United  States  (1911)  221  U.  S.  194. 

•"Rumsey  v.  N.  Y.  C.  &  H.  R  .R.  Co.  supra. 

"Eldridge  v.  Trezevant  supra. 
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by  the  United  States  with  the  lands  under  water  belonging  to  a 
littoral  proprietor  would  probably  be  a  taking  of  property. 

In  any  event,  inaction  by  the  Federal  Government  exemplifies 
to  the  riparian  proprietor  the  adage  "No  news  is  good  news."  In- 
action by  the  Federal  authorities  is  tantamount  to  their  assent  that 
the  exercise  of  State  authority  is  plenary  as  long  as  the  inaction 
continues.^'' 

In  other  words,  whatever  may  be  the  inherent  jurisdiction  of 
the  United  States  in  regard  to  navigation,  practically  its  power  is 
dormant  until  the  United  States  chooses  to  assume  jurisdiction. 

By  various  statutes,  the  Secretary  of  War  has  been  empowered 
by  Congress  to  establish  harbor  lines  in  the  navigable  waters  of 
the  United  States ;  and  it  is  not  lawful  for  the  riparian  owner  to 
build  wharves,  jetties,  piers  or  other  structures  outside  of  lines  so 
established  except  on  plans  authorized  by  the  Secretary  of  War.^°*> 

The  requirement  that  the  riparian  owner  shall  obtain  permission 
only  in  case  he  desires  to  extend  structures  outside  of  an  estab- 
lished line  would  seem  to  indicate  that  the  Federal  Government 
assumes  jurisdiction  only  of  navigable  waters  within  such  lines  and 
not  over  the  waters  or  space  between  the  harbor  lines  and  the 
shore.  And  we  find  it  so  decided  in  an  interesting  Oregon  case,^°^ 
where  the  Secretary  of  War  had  established  a  harbor  line  in  Port- 
land harbor  further  from  the  shore  than  the  harbor  line  estab- 
lished by  State  authority.  The  littoral  proprietor  claimed  the  right 
to  build  to  the  Federal  line,  whereas  the  city  sought  to  restrain 
him  from  constructing  his  wharf  beyond  the  State  line.  The  court 
held  that  between  the  Federal  line  and  the  shore,  the  state  authority 
was  plenary,  inasmuch  as  Congress  had  not  assumed  jurisdiction 
over  the  space  between  the  Federal  line  and  the  shores.  The  deci- 
sion was  afiirmed  in  the  United  States  Supreme  Court  on  slightly 
different  grounds^°^  on  the  authority  of  Cummings  v.  Chicago,^^^ 
in  which  the  effect  of  the  establishment  of  a  harbor  line  was  not 
directly  involved,  where  it  was  held  that  the  right  to  erect  a  struc- 
ture in  a  navigable  water  of  the  United  States,  wholly  within  the 
limits  of  a  State,  depends  upon  the  concurrent  or  joint  assent  of  the 

•"Willson  V.  Black  Bird  Creek  Marsh  Co.  (1829)  2  Pet.  245;  North 
Shore  Boom  Co.  v.  Nicomen  Boom  Co.  (1908)  212  U.  S.  406. 

'""Act  of  September  19,  1890;  26  Stat,  at  Large,  p.  454;  Act  of  March  3, 
1899,  c.  425,   River  &  Harbor  Act. 

'"'City  of  Portland  v.  Montgomery  (1900)  38  Ore.  215. 

'"'(1903)   190  U.  S.  89. 

'"=•(1903)   188  U.  S.  410. 
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State  and  National  Government,  and  that  a  permit  from  the  Secre- 
tary of  War  alone  to  build  a  pier  did  not  vest  private  persons  with 
power  to  erect  structures  without  regard  to  the  wishes  of  the 
State. 

The  littoral  owner  of  uplands  and  lands  under  water  extending 
to  a  harbor  line  established  by  the  Secretary  of  War  may  regard 
himself  as  free  from  Federal  jurisdiction.  Harbor  lines  might 
probably  be  changed,  but  if,  relying  upon  such  lines,  he  had  im- 
proved his  property  to  conform  thereto,  it  might  well  be  doubted 
in  such  a  case  whether  a  change  in  the  location  of  the  line  to  his 
detriment  might  be  made  without  making  him  compensation. 

Royal  E.  T.  Riggs. 

New  York. 


THE    RIGHTS    OF    THE    DEFRAUDED 

CUSTOMER  OF  AN  INSOLVENT 

BROKER. 

Perhaps  the  most  that  can  be  hoped  for  these  comments  is  that 
they  will  form  a  gloss  for  the  appropriate  portions  of  Mr.  Dos 
Passos'  work.^  That  learned  treatise  presented  all  apparent  points 
of  discussion  so  well  that  the  work  of  a  subsequent  writer  on  any 
portion  of  stock  exchange  law  cannot  be  very  original.  But  a 
fit  excuse  is  afforded  for  the  present  discussion  by  certain  decisions 
that  have  come  from  the  Federal  and  New  York  courts  after  the 
last  edition  of  Dos  Passos  on  Stockbrokers  had  been  published, 
and  so  too  late  for  the  valuable  discussion  which  doubtless  they 
would  otherwise  have  received. 

These  late  cases,  it  is  believed,  are  important  because  they 
answer  many  questions  whose  solution,  however  foreshadowed  in 
earlier  decisions,  and  by  the  commentator  already  mentioned,  yet 
till  now  had  really  remained  open.  And  they  are  interesting  be- 
cause they  relate  to  the  stockbroker  who  has  passed  the  portals 
of  the  insolvency  courts  trailing  a  record  of  dishonest  dealings  in 
his  clients'  property.  The  situation  of  any  such  defrauded  cus- 
tomer is  of  much  interest,  practical  as  well  as  theoretical,  because 
the  volume  of  daily  transactions  in  this  kind  of  business  is  enor- 
mous, and  the  number  of  persons  so  engaged  is  legion.  While 
all  Exchange  rules  demand  the  strictest  probity  of  its  members  in 
their  doings,  still  not  all  brokers  are  members  of  an  Exchange, 
and  even  of  those  that  are  necessarily  some  must  fail  to  observe 
the  letter  or  spirit  of  the  law,  with  the  result  that  many  are  pro- 
pelled by  a  rising  market  into  the  hands  of  their  creditors,  with 
insufficient  assets  and  bookkeeping  entries  in  the  place  of  trust 
property.  It  is  with  the  right  of  a  customer  who  had  entrusted 
securities  to  such  a  broker,  to  reclaim  them  or  their  proceeds  from 
the  assets  composing  his  bankrupt  estate,  that  the  decisions  already 
mentioned  are  concerned. 

To  appreciate  the  value  of  these  late  cases,  of  course,  the 
reader  must  have  ready  in  mind  the  primary  function  which  a 
stockbroker  fills  for  his  customer.  Before  proceeding  to  their 
analysis,  therefore,  it  would  be  well  to  get  before  our  eyes  the 
position  which  a  broker  assumes  when  he  executes  his  customer's 
order  to  buy  a  certain  security. 

*Dos  Passos,  Stockbrokers   (2nd  ed.). 
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There  are  two  ways  for  one  to  purchase  stock  or  bonds  through 
a  broker.  The  customer  may  give  the  broker  the  full  amount  of 
the  requisite  purchase  price.  Or  he  may  make  a  margin  arrange- 
ment with  the  broker;  the  usual  margin  required  being  ten  per 
cent,  of  the  purchase  price.  In  such  a  transaction  the  customer 
pays  the  broker  this  margin ;  and  it  is  then  the  duty  of  the  broker 
to  buy  the  stock,  himself  advancing  the  remainder  of  the  necessary 
amount. 

In  either  case  the  broker  assumes  a  fiduciary  relation  towards 
his  customer.  If  the  customer  gives  the  broker  the  full  purchase 
price,  then  the  broker  assumes  the  duty  of  applying  the  money  to 
the  purchase  of  the  stock.  If  he  does  not  buy  the  required 
security  he  is  guilty  of  embezzlement.^ 

Where  the  transaction  is  one  of  margin,  the  situation  of  the 
parties  is  equally  well  defined.  On  the  London  Stock  Exchange, 
a  contract  for  the  purchase  of  stock  is  not  immediately  consum- 
mated, but  remains  open  for  some  time,  the  settling  days  being 
at  considerable  intervals  apart. 

But  on  an  American  Stock  Exchange,  unless  otherwise  specially 
arranged,  each  contract  of  purchase  contemplates  performance 
within  the  following  day.  Consequently  the  ordinary  buying 
order  demands  that  the  broker  should  have  the  stock  in  charge 
within  twenty-four  hours. 

Then  he  must  "carrj^"  the  stock  until  the  customer  orders  him 

^Ve  need  go  no  further  for  authority  on  this  point  than  the  recent 
case  of  People  v.  Meadows  (1910)  199  N.  Y.  i.  There  it  was  held  that 
the  broker's  use  of  the  money  in  his  own  business  constituted  embezzle- 
ment, because  he  had  the  money  in  trust  for  the  particular  purpose  of 
buying  the  stock.  The  court  said:  "Of  course,  the  moneys  came  law- 
fully into  the  defendant's  possession  and  therein  lies  the  distinction 
between  the  embezzlement,  of  which  the  defendant  was  guilty,  and  the 
common-law  form  of  larceny ;  in  which  latter  offense,  the  intent  to  mis- 
appropriate must  have  existed  at  the  inception  of  the  transaction  in  which 
the  property  was  obtained.  Where  the  offense  consisted  in  the  appro- 
priation by  an  agent,  a  bailee,  a  trustee,  or  an  attorney,  of  the  prop- 
erty of  the  owner,  the  felonious  intent  need  only  exist  at  the  time  of  the 
appropriation;  for,  in  such  a  case,  the  property  stolen  would  have  been 
properly  in  possession  of  the  defendant.  (People  vs.  Moore,  37  Hun  84). 
The  criminal  act  in  this  case  was  committed,  and  the  criminal  intent  evi- 
denced, when,  departing  from  his  duty  to  use  the  moneys  in  payment  for 
the  stock,  the  defendant  diverted  it  to  other  purposes.  *  *  *  A  de- 
liberate diversion  of  the  moneys  being  shown  it  required  but  slight  evi- 
dence in  the  facts  and  circumstances  to  satisfy  the  jurors  as  to  the 
wtistence  of  the  felonious,  or  criminal  intent.  His  expectation  or  inten- 
tion, of  restoring  the  moneys  so  diverted,  of  course,  was  of  no  avail. 
(Penal  Code,  section  549.)"  Ibid.  6,  7.  In  short,  as  the  court  said  in  the 
same  case :  "Brokers  are  but  agents  for  those  who  employ  their  services 
and  the  terms  of  the  agency  define  and  govern  the  nature  and  scope  of 
the  agent's  powers."    Ibid.  6. 
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either  to  sell  it  to  someone  else,  or  to  give  it  to  him.  If  the  broker 
sells  the  stock  to  another,  then  from  the  purchase  price  he  deducts 
the  amount  of  his  advance  and  turns  over  the  remainder  to  his 
customer.  Likewise  the  customer  at  any  time  may  have  the  stock 
upon  reimbursing  the  broker  for  the  amount  of  his  advance.  If, 
however,  pending  the  receipt  of  direction  from  his  customer,  the^ 
market  price  of  the  stock  goes  down,  the  broker  has  the  right  to' 
require  more  margin,  in  order  that,  should  the  price  fall  below 
the  original  margin,  he  will  be  in  no  danger  of  losing  any  part  of 
his  own  advance.  If  the  customer  refuses  to  give  the  additional 
margin  called  for,  then  the  broker  has  the  right  to  sell  his  stock  in 
the  open  market,  deducting  from  the  proceeds  of  the  sale  the 
amount  of  his  advance,  and  turning  over  the  balance,  if  any,  to 
the  customer,^ 

In  actual  practice  the  broker  does  not  advance  out  of  his  owiXj 
pocket  the  money  necessary  to  buy  the  stock.  On  the  contrary,  he^ 
hypothecates  the  purchased  stock  to  a  bank  for  the  necessary 
amount.  Hence,  in  every  margin  transaction  there  are  three  par- 
ties, the  customer,  the  broker,  and  the  broker's  bank. 

Concerning  the  relation  of  the  broker  to  his  margin  customer 
there  are  conflicting  views.  The  Massachusetts  courts  hold  that 
the  broker  is  the  owner  of  the  stock  but  has  contracted  to  sell  it 
to  the  customer,  the  stock  being  held  by  the  broker  as  security  for 
the  unpaid  purchase  price.  In  other  words,  it  is  a  conditional  sale.* 
The  New  York  rule,  on  the  other  hand,  makes  the  relationship  one 
of  pledge.  The  broker  buys  the  stock  for  the  customer,  and  then 
the  latter  hypothecates  it  to  the  broker  to  secure  the  margin 
advanced  him  for  its  purchase.^ 

^It  follows,  therefore,  that  a  sale  of  the  stock  by  the  broker  without 
notice  to  the  customer  is  a  conversion.  Content  v.  Banner  (1906)  184  N. 
Y.  121. 

^Wood  V.  Hayes  (Mass.  i860)  15  Gray  375;  Weston  v.  Jordan  (1897) 
168  Mass.  401. 

^Markham  v.  Jaudon  (1869)  41  N.  Y.  235;  Baker  v.  Drake  (1876) 
66  N.  Y.  518.  The  Appellate  Division  has  recently  clearly  stated  this  view 
as  follows :  "Undue  prominence  given  to  the  fact  that  on  the  purchase  of 
the  stock  the  plaintiff  advanced  $5,000  and  the  defendants  $40,000  results 
only  in  confusion  of  thought.  When  purchased  the  shares  of  stock 
became  the  plaintiff's  property  precisely  the  same  as  though  he  had 
advanced  the  whole  purchase  price.  In  fact  he  did  advance  the  whole 
purchase  price,  borrowing  for  that  purpose  $40,000  of  the  defendants. 
The  defendants  took  no  risk  of  the  speculation.  They  were  at  all  time? 
protected.  If  the  margin  became  impaired  by  a  decline  in  the  market 
value  of  the  shares,  they  could  always  sell  upon  notice  to  the  plaintiff. 
I  am  unable  to  perceive  how  in  principle  there  can  be  any  distinction 
between  a  pledge  of  shares  of  stock  to  a  broker  as  security  for  advances 
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In  order  to  help  the  broker  raise  the  money  for  the  purchase 
of  the  stock,  the  New  York  courts  go  even  further.  They  perniit 
him  to  pledge  in  a  common  loan  the  stock  purchased  by  him  for 
customer  A  along  with  other  securities  purchased  for  customers  B, 
C  and  D.  They  thus  allow  the  broker  the  fullest  use  of  all  such 
securities  in  the  way  of  raising  the  purchase  money  on  them, 
subject  only  to  the  final  rule  that  the  broker  is  at  any  time  liable 
for  conversion,  if  he  is  unable  to  tender  to  his  customer,  when 
required,  not  necessarily  the  identical  securities  originally  pur- 
chased, but  similar  shares  of  the  same  stock.^ 

Such  is  the  New  York  rule,  which  has  also  been  adopted  in  a 
number  of  other  states,  such  as  California,  Illinois,  Pennsylvania 
and  Connecticut."  It  is  also  the  rule  of  the  Federal  Courts ;  their 
attitude  on  this  question  was  finally  settled  some  four  years  ago.' 
As  the  cases  to  be  discussed  all  arose  within  the  jurisdiction  of 
either  the  New  York  or  the  Federal  courts,  their  determination 
rests  entirely  upon  this  pledge  doctrine  and  so  as  a  pledgee  the 
broker  must  be  considered  in  all  of  the  margin  transactions  that 
we  shall  now  discuss. 

When  a  broker  conducting  such  a  business  fails,  of  course  he 
should  have  on  hand,  or  in  pledge  with  the  banks,  enough  securi- 
ties of  the  kind  ordered  by  his  margin  customers  to  meet  their  con- 
tracts with  him.  He  should  likewise  have  on  hand,  set  apart  from 
his  own  assets  and  free  from  lien,  all  moneys  furnished  him  with 
which  to  buy  securities  outright,  all  securities  so  acquired  for  cus- 
tomers who  have  paid  in  full,  and  all  securities  which  his  cus- 
tomers have  left  with  him,  for  safe  keeping  or  otherwise,  upon 
which  he  has  made  no  advances.  But  many  brokers  in  New  York 
City  have  not  obeyed  the  injunction  of  the  law.  Of  course  in  the 
case  of  the  mere  "bucketing"  of  an  order  there  is  little  to  be  said. 
There  the  customer's  only  recourse  is  to  tlie  criminal  law.  But 
recent  failures  of  brokers  in  the  City  of  New  York  have  disclosed 
numerous   instances   of    wrongdoing  on   their  part,   which   have 

made  by  him  with  which  to  make  the  purchase,  and  a  pledge  of  stock 
or  other  property  to  a  bank  for  an  ordinary  loan.  The  relation  between 
the  plaintiff  and  the  defendants  was  that  of  debtor  and  creditor,  pledgor  and 
pledgee."'     Mclntyre  v.  Whitney  (N.  Y.  1910)    I39  App.  Div.  557,  559. 

•Lawrence  v.  Maxwell  (1873)  53  N.  Y.  19;  Sprague  v.  Currie  (N.  Y. 
1909)  133  App.  Div.  18;  In  re  Mclntyre;  Ex  parte  Niven  (1909)  174  Fed. 
627. 

'See  Richardson  v.  Shaw  (1907)    209  U.  S.  365- 

'Richardson  v.  Shaw  (1907)    209  U.  S.  365. 
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proven  even  more  troublesome  to  their  defrauded  customers  and 
the  courts  than  the  outrageous  practice  of  bucketing.  The  average 
of  a  number  of  recent  failures  has  demonstrated  that  the  bank- 
rupt, while  apparently  purchasing  in  accordance  with  his  cus- 
tomer's order,  would  actually,  to  use  the  language  of  Judge  Hough, 
merely  "go  through  the  form  of  purchasing."  An  instance  is  in 
the  case  of  In  re  A.  O.  Brown  &  Co.;  Ex  parte  Wilkin.^  There 
the  customer  ordered  the  bankrupt  to  purchase  ten  shares  of  Ameri- 
can Locomotive.  She  was  informed  on  the  same  day  that  the 
stock  had  been  bought  of  another  house  and  thereupon  gave  her 
check  in  full  payment.  But  on  the  same  day  that  the  bankrupts 
ordered  the  stock  to  be  bought,  they  ordered  the  same  broker  to 
sell  another  block  of  the  same  stock  for  other  accounts.  The  bank- 
rupt's broker  made  neither  purchase  nor  sale.  He  simply  offset 
the  claimant's  purchase  against  the  other  customer's  sale  and 
settled  with  the  bankrupt  for  the  difference,  with  the  result  that 
no  actual  physical  delivery  of  stock  was  made.  The  bankrupt 
condoned  this  act,  which  undoubtedly  was  a  gross  wrong  upon 
his  customer. 

In  the  same  way,  in  the  recent  case  of  Des  lardins  v.  Hotch- 
kin,^'^  the  defendants  took  buying  orders  from  the  plaintiff,  their 
customer.  But  instead  of  buying  the  stock  and  retaining  it  for 
the  customer's  account,  the  defendants  placed  the  order  with 
another  firm  of  brokers  through  whom,  in  turn,  it  was  to  be  placed 
with  an  Exchange  member.  It  did  not  appear  that  any  of  the 
orders  were  actually  executed,  but  as  the  court  said : 

"It  would  not  have  availed  the  defendants  if  they  had  been  so 
executed,  for  it  was  the  duty  of  the  defendants  to  purchase  and 
obtain  possession  of  and  hold  the  securities  for  the  plaintiff,  subject 
to  their  rights  as  brokers  to  pledge  the  same  for  advances  in  such 
manner  that  he  could  return  them,  and  this  they  did  not  do."^^ 

With  such  brokers  the  difficulty  is  undoubtedly  their  mental 
attitude.  These  men  fail  to  realize  that  their  duty  is  to  execute 
their  customer's  order,  and  not  to  let  the  matter  end  in  a  book 
entry.  Indeed  at  times  lawyers  have  heard  loose  language  to 
the  effect  that  a  street  usage  justifies  such  practices.  It  is  needless 
to  say,  however,  that  no  such  usage,  directly  contrary  to  any  legal 

•(1910)    185  Fed.  766,  767. 

'"(N.  Y.  1911)    142  App.  Div.  845. 

''Ibid.  847. 
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conception  of  the  relation  of  broker  and  customer,  can  be  sanc- 
tioned by  a  court.^^ 

But  it  does  not  follow  that  because  the  broker  has  been  guilty 
A  a  wrong  the  customer  can  be  made  whole.  With  a  solvent 
jroker  that  is  so,  and  the  cases  are  numerous  where  a  customer 
las  obtained  appropriate  relief."  But  when  the  derelict  broker 
s  insolvent,  a  situation  beset  with  difficulties  is  bound  to  arise. 

Let  us  take  first  the  case  where  the  customer  has  paid  the 
money  in  full  with  which  to  buy  the  stock.  It  is  found,  on  the 
broker's  failure,  that  the  stock  is  not  on  hand.  Undoubtedly  the 
injured  customer  has  a  valid  claim  for  money  had  and  received. 
The  stock  for  whose  purchase  he  gave  the  money  not  having  been 
delivered,  the  customer  is  entitled  to  have  the  money  back.^* 
Hence,  as  the  broker  is  insolvent,  the  customers  may  file  a  proof 
of  claim  for  the  amount  of  money  so  entrusted  to  the  broker.^' 
Or,  if  the  customer  is  already  indebted  to  a  broker  on  other 
transactions,  he  may  if  he  pleases  offset  such  a  conversion  against 
his  indebtedness  to  the  broker's  estate.^®  If,  on  the  other  hand, 
the  bankrupt  has  in  fact  purchased  the  stock,  but  later  has  sold 
it  without  the  consent  of  the  customer,  the  latter  has  a  valid  claim 
against  the  broker  for  conversion  of  the  stock.  In  case  of  bank- 
ruptcy he  is  entitled  under  such  circumstances  to  file  a  proof  of 
claim  against  the  estate  for  the  value  of  the  converted  securities.^^ 

"Many  years  ago  an  attempt  was  made  to  justify  similar  misconduct 
on  the  part  of  the  house  of  Rothschild,  but  the  House  of  Lords  con- 
demned it,  Lord  Wynford  saying:  "I  am  firmly  persuaded  that  many 
bankers  and  many  stockbrokers  in  London  have  acted  precisely  in  the 
same  manner  as  Mr.  Rothschild  acted  on  this  occasion.  *  *  *  But 
it  is  enough  to  decide  that  the  respondent  had  the  right  to  say,  I  will 
not  trust  to  the  security  of  Mr.  Rothschild  or  anybody  else;  I  will  have 
these  bonds  so  that  the  King  of  Prussia  may  be  security  for  my  debt, 
and  not  Mr.  Rothschild  or  any  other  proprietors  of  bonds.  *  *  * 
Under  these  circumstances  I  repeat,  that  Mr.  Rothschild  has  only  on 
this  occasion  followed  a  practice  which  I  believe  has  been  acted  upon 
in  London.  It  is  fit  your  Lordship  should  say  now  that  such  practices 
cannot  be  endured."  Rothschild  v.  Brookman  (1831)  5  Bligh,  N.  S.  165, 
190.  195,  202.  In  the  cases  about  to  be  mentioned  the  courts  are  likewise 
unanimous  in  rebuking  all  such  shortcomings  on  the  part  of  the  broker. 

"Recent  cases  are:  Des  Jardins  v.  Hotchkin  (N.  Y.  191 1)  142  App. 
Div.  845;  Mclntyre  v.  Whitney  (N.  Y.  1910)  139  App.  Div.  557,  affirmed 
(1911)  201  N.  Y.  526;  Content  v.  Banner  (1906)  184  N.  Y.  121. 

"Prout  V.  Chisolm  (N.  Y.  1895)  89  Hun  108,  21  App.  Div.  54;  Leach 
V.  Haight  (N.  Y.  1898)  34  App.  Div.  522;  Lonergan  v.  Peck  (1884)  136 
Mass.  361. 

"West  V.  McLaughlin   (1908)    162  Fed.  124- 

"Brown  v.  National  Bank  (1902)    112  Fed.  901. 

"In  re  Brown;  Ex  parte  Bank  of  Princeton  (1910)    175  Fed.  769. 
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In  all  the  cases  so  far  discussed  the  measure  of  proof  is  the 
same.  To  make  out  a  prima  facie  case  of  non-application  of  the 
customer's  money,  or  of  conversion  of  his  securities,  all  the  cus- 
tomer need  prove  is  that  at  the  time  of  the  failure  the  securities 
which  should  have  been  purchased  were  not  on  hand,  either  at  the 
broker's  office  or  in  any  of  the  banks.  This  rule  was  established 
by  the  case  of  Lonergan  v.  Peck}^  There  in  an  action  for  money 
had  and  received  it  was  held  that  the  plaintiff  sustained  his  burden 
of  proof  by  showing  merely  that  the  broker  at  the  time  the  action 
was  brought  did  not  have  on  hand  or  in  the  bank  the  security 
which  he  was  ordered  to  purchase. 

This  decision  was  followed  by  the  United  States  Circuit  Court 
of  Appeals,  Sixth  Circuit,  in  the  case  of  a  proof  of  claim  against 
the  bankrupt  estate  of  the  defaulting  broker.^®  Of  course  no 
higher  standard  of  proof  is  required  from  the  margin  customer. 
If  it  be  found  that  the  broker  has  not  on  hand,  or  in  the  banks, 
sufficient  shares  of  the  kind  which  he  undertook  to  buy  for  the 
customer,  then  he  is  guilty  of  a  breach  of  his  undertaking.  The 
practice  in  such  a  case  permits  the  margin  customer  to  file  a  proof 
of  claim  for  the  value  of  the  stock  on  the  day  of  the  failure,  less 
the  amount  which,  on  that  day,  had  the  broker  then  possessed 
the  stock,  would  have  been  due  him  from  the  customer. 

The  doctrine  of  these  cases,  however,  affords  but  cold  com- 
fort to  the  defrauded  customer  in  the  event  of  a  heavy  insolvency. 
It  is  all  very  well  to  allow  him  to  file  a  proof  of  claim  and  prescribe 
the  measure  of  the  proof  which  will  support  it,  but  in  the  face  of 
an  estate  which  can  only  pay  a  few  cents  on  the  dollar  or  less, 
the  claimant  is  not  apt  to  be  satisfied  with  a  fraction  of  his  stolen 
property.  Consequently  in  the  case  of  every  such  failure  many  a 
claimant  seeks  relief  by  another  passage  whose  grades  are  sharp 
and  whose  pavement  is  indeed  rough. 

That  road  originated  with  the  so-called  doctrine  of  tracing 
trust  funds,  which  sprang  from  the  celebrated  decision  of  the  Eng- 
lish Court  of  Appeal  in  the  case  of  In  re  Hallett's  Bstate.^^  Prior 
to  that  case  the  rights  of  a  person  having  an  equity  in  specific 
property  were  of  course  clear.  If  the  trustee  for  any  reason 
deserved  removal,  or  failed,  or  absconded,  an  Equity  Court  could 
take  the  property  and  give  it  to  the  cestui,  or  appoint  another 
trustee.     But  if  the  trust  property  consisted  of  money,  or  if  the 

^(1884)    136  Mass.  361. 

"West  V.  McLaughlin  (1908)    162  Fed.  124. 

'°(i87Q)  L.  R.  13  Ch.  D.  696. 
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trustee  by  his  own  wrongdoing  had  converted  it  into  money,  then 
the  situation  was  different.  The  EngHsh  judges  at  first  took  the 
metaphysical  position  that  money  had  no  earmark  and  was  not 
capable  of  identification.  Hence,  if  a  trustee  before  his  bank- 
ruptcy had  converted  the  trust  property  into  money,  and  mingled 
these  funds  in  one  bank  account  with  his  own,  and  perhaps  as 
well  the  money  of  other  beneficiaries  whom  he  had  likewise  de- 
frauded, the  right  of  any  beneficiary  in  the  event  of  the  trustee's 
insolvency  to  assert  a  claim  on  that  fund  was  seriously  disputed. 

But  the  result  of  In  re  Hallett's  Estate,^^  and  the  luminous 
judgment  of  Jessel,  M.  R.,  there  delivered,  has  resulted  in  the 
law,  both  in  England  and  in  this  country,  being,  as  the  Supreme 
Court  has  stated,  that : 

*.*  *  *  jf  money  held  by  a  person  in  a  fiduciar)'  character 
though  not  as  trustee,  has  been  paid  by  him  to  his  account  at  his 
banker's,  the  person  for  whom  he  held  the  money  can  follow  it, 
and  has  a  charge  on  the  balance  in  the  banker's  hands,  although 
it  was  mixed  with  his  own  moneys     *     *     *."-- 

Xor  does  it  matter  that  the  trustee,  after  mingling  the  funds, 
has  made  withdrawals  therefrom.  Prior  to  the  case  of  In  re  Hal- 
lett's Estate,^^  it  had  been  the  rule  that  the  various  sums  paid  and 
repaid  were  set  one  against  the  other ;  so  in  effect  the  court  would 
take  it  that  the  withdrawals  were  of  the  cestui  s  money,  and  not  of 
the  trustee's  own  money  with  which  it  had  been  mingled.-* 

But  this  was  overruled  by  In  re  Halletfs  Estate.^^  That  case 
holds  that  where  a  trustee,  wrongfully  or  otherwise,  mingles  his 
cestui' s  money  with  his  own  and  then  makes  withdrawals  from  the 
mass  so  constituted,  the  court  will  presume  that  the  money  he 
withdraws  is  his  own  as  distinct  from  that  of  his  beneficiary,  so 
that  the  balance  remaining  belongs  to  the  beneficiary  to  the  extent 
necessary  to  pay  off  his  claim. 

Consequently,  if  the  broker  appropriates  his  customer's  money, 
or  indeed,  the  proceeds  from  the  unauthorized  sale  of  the  cus- 
tomer's securities,  and  puts  them  in  his  bank  account,  the  customer 
may,  under  this  trust  fund  theor}%  be  entitled  to  the  bank  account 
itself.28 

"5m/)  ro. 

"Xational  Bank  v.  Insurance  Co.   (1881)    104  U.  S.  54,  68. 

"Supra. 

-Pennell  z:  Deffell  (1853)  4  De  G.  M.  &  G.  372- 

''Supra. 

^In  re  Mulligan    (1902)    116  Fed.  715. 
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Some  of  the  recent  decisions  deal  principally  with  this  trust 
fund  doctrine.  They  demonstrate  a  strong  inclination  on  the  part 
of  the  courts  to  limit  its  bounds.  As  the  rule  is  clear  and  well 
established,  however,  this  disposition  can  find  vent  only  in  regard 
to  the  proof  required  for  the  tracing.  In  other  words,  the  diffi- 
culty nowadays  is  not  in  the  invocation  of  the  trust  fund  doctrine, 
but  in  the  quality  of  proof  required  for  a  prima  facie  case.  This 
is  strikingly  demonstrated  by  a  decision  in  the  A.  O.  Brown  bank- 
ruptcy; In  re  Brown;  Ex  parte  Horrocks.^'^  The  proof  there 
offered  was  exactly  the  same  as  in  the  case  of  West  v.  McLaugh- 
lin,'^^ to  which  we  have  referred.  In  each  case  the  claimant  gave 
the  bankrupt  money  with  which  to  purchase  stock,  and  in  each 
case  the  claimant  proved  that  the  stock  was  not  on  hand  at  the 
time  of  the  failure.  In  West  v.  McLaughlin,  it  was  held  that  this 
was  sufficient  to  entitle  the  claimant  to  file  a  proof  of  claim  against 
the  bankrupt  estate  for  the  money  had  and  received.  In  the 
Horrocks  Case,  on  the  contrary,  the  Circuit  Court  of  Appeals, 
Second  Circuit,  held  that,  although  the  money  was  duly  traced  into 
a  bank  account  yet  this  evidence  did  not  entitle  the  claimant  to 
claim  his  money  under  the  trust  fund  theory.  The  distinction  is 
thus  stated  by  the  court : 

"The  case  of  West  v.  McLaughlin,  *  *  *  on  which  the 
claimant  relies,  is  not  applicable,  because  in  it  no  adverse  claim 
of  title  was  made.  Of  course,  in  a  suit  against  Brown  &  Co.  for 
breach  of  contract  the  claimant  would  make  out  a  prima  facie 
case  by  showing  them  that  he  had  paid  them  for  the  stock  and 
had  not  received  it.  The  burden  would  then  be  on  the  defendant 
to  explain.  But,  where  he  asserts  a  title  to  or  lien  upon  funds  in 
possession  of  an  insolvent  as  against  general  creditors,  he  must 
go  further  and  actually  trace  his  property  into  the  fund.''^" 

At  first  sight  this  distinction  would  seem  inexplicable.  But 
fairness  requires  a  further  inquiry.  The  essence  of  the  claimant's 
case  was  that  the  broker  received  the  money  for  a  certain  purpose 
and  did  not  so  apply  it.  The  money  being  identified  in  the  bank 
account,  it  remained  for  the  petitioner  to  show  that  the  bankrupt 
did  not  acquire  the  stock.  He  might  well  have  used  his  own 
money  for  its  acquisition,  in  which  event  the  petitioner  would  be 
entitled  to  the  stock,  and  not  the  money  in  the  bank.  Therefore 
the  petitioner  had  to  sustain  the  burden  of  showing  that  the  bank- 

"^(1910)  185  Fed.  766. 
""(igoS)  162  Fed.  124. 
''°In  re  Brown;  Ex  parte  Horrocks   (1910)    185  Fed.  766,  yGj. 
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rupt  did  not  acquire  the  stock  with  other  money  of  his  own.  If 
the  bankrupt  had  acquired  the  stock,  then  if  the  stock  were  not 
on  hand  the  petitioner's  claim  would  be,  not  for  the  money  which 
he  had  originally  advanced,  but  for  the  proceeds  of  the  converted 
stock.  In  other  words,  the  tracing  would  be  in  a  different  direc- 
tion ;  he  would  have  to  trace,  not  his  original  money,  but  the  money 
which  was  received  by  the  bankrupts  from  the  sale  of  the  stock. 

This  is  clearly  brought  out  in  a  previous  decision  of  the  same 
court.^°  In  that  case  the  claimant  gave  the  bankrupt  the  money  in 
full  with  which  to  purchase  certain  stock.  The  bankrupts  bought 
the  stock  but  immediately  afterwards  sold  it  again.  The  District 
Court  held  that  the  claimant,  upon  discovering  that  the  stock  had 
been  converted,  was  in  a  position  to  rescind  the  entire  transaction 
and  reclaim  his  purchase  money.  The  court,  however,  dismissed 
the  claim,  on  the  ground  that  the  purchase  money  had  not  been 
traced.  The  Circuit  Court  of  Appeals,  while  affirming  the  ultimate 
result  reached  by  the  District  Court,  disagreed  with  its  views  as 
to  rescission.  Noyes,  /.,  who  deliverd  the  appellate  court's  opinion, 
clearly  states  the  rights  of  the  parties  in  the  following  language: 

"While  we  approve  the  ultimate  result  reached  by  the  District 
Judge,  we  think  the  ruling  that  the  claimant  had  the  right  to 
rescind  the  whole  transaction  upon  the  conversion  of  its  shares 
and  follow  the  purchase  price  was  erroneous.  The  right  to  rescind 
a  contract  and  recover  that  which  had  been  parted  with  under  it 
■oes  not  exist  in  a  case  like  the  present.  That  specific  right  is 
available  only  in  cases  of  fraud,  undue  influence,  or  duress. 

"When  the  brokers,  after  purchasing  the  shares  ordered  and 
paid  for  by  the  claimant,  wrongfully  converted  them,  the  claimant 
had  an  election  of  remedies : 

"(i)  It  might  have  brought  an  action  of  tort  for  the  con- 
version. 

"(2)  It  might  have  waived  the  tort  and  sued  for  the  proceeds 
:f  the  shares — if  in  money — and  also  have  followed  such  proceeds 
as  a  trust  fund  in  the  hands  of  the  brokers  or  their  bankrupt  estate. 
"(3)  Assuming  that  it  was  the  obligation  of  the  brokers  under 
their  contract,  not  only  to  purchase  the  shares,  but  to  deliver  them, 
'he  claimant  had  the  right  to  treat  the  conversion  as  a  breach  of 
ontract  and  sue  for  damages. 

"(4)  Similarly,  it  had  the  right  to  treat  the  conversion  as  a 
discharge  of  the  contract  and  sue  in  assumpsit  upon  the  implied 
contract  to  refund  the  money  paid. 

"But  in  the  last  case — as  in  the  others — the  right  of  action 
originated  when  the  conversion  took  place.  Then  for  the  first 
rime  there  was  an  implied  contract  to  repay  the  moneys  advanced 

"In  re  Brown;  Ex  parte  Bank  of  Princeton  (1910)  175  Fed.  769. 
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to  purchase  the  shares.  Nothing  which  had  taken  place  was 
annulled.  The  claimant's  money  had  been  expended  precisely  in 
accordance  with  its  directions.  Any  trust  attaching  thereto  had 
been  fulfilled.  There  was  no  money  in  the  brokers'  hands  clothed 
with  a  trust  after  the  stocks  ordered  had  been  bought  and  paid  for. 
And  if  there  was  any  such  money  after  the  conversion,  it  was  the 
proceeds  of  the  shares,  and  not  the  purchase  price  thereof. 

"It  follows,  then,  that  while  the  claimant  had  a  right  of  action 
in  assumpsit — as  well  as  other  remedies — it  had  no  right  to  follow 
the  purchase  price  as  a  trust  fund,  and  as  its  petition  was  based 
upon  that  theory  it  was  properly  dismissed."^^ 

The  same  court  applied  this  distinction  in  the  Horrocks  Case}^ 
There,  as  we  have  said,  the  claimant  gave  the  bankrupt  money  with 
which  to  purchase  a  certain  stock.  On  the  failure  he  found  the 
money  in  the  bank,  but  did  not  find  the  stock.  While  this  would 
constitute  sufficient  proof  for  a  claim  for  money  had  and  received, 
it  did  not  constitute  sufficient  proof  for  specific  reclamation  of  the 
money  in  the  bank. 

Having  this  nicety  in  mind,  that  to  trace  the  property  you 
must  first  establish  the  point  where  you  were  wronged,  whether 
in  the  non-purchase  of  the  stock,  or  in  its  subsequent  conversion 
after  it  had  been  purchased,  we  can  the  better  understand  the  deci- 
sion of  the  Circuit  Court  of  Appeals  on  the  Wilkin  claim.^^  In  that 
case  the  claimant  ordered  stock  to  be  purchased  and  gave  her 
check  in  full.  The  bankrupt,  instead  of  purchasing  the  stock, 
ordered  another  broker  to  do  so,  but  on  the  same  day  gave  the 
broker  a  selling  order  for  the  same  amount  of  stock.  The  result 
was  that  the  sub-broker  offset  the  sale  against  the  purchase,  so 
that  as  a  net  result  the  bankrupt  did  not  receive  any  stock  for 
the  customer's  account.    The  Circuit  Court  of  Appeals  held  that: 

"*  *  *  The  remedy  of  Mrs.  Wilkin  was  to  trace,  not  the 
purchase  price,  but  the  proceeds  of  her  stock,  if  she  can,  into  the 
hands  of  the  trustee."^* 

And  rightfully,  of  course,  for  the  reasons  already  assigned. 

Another  interesting  feature  of  this  question  of  the  measure  of 
proof  is  presented  by  the  Bamford  claim  in  the  Bnnis  and  Stop- 
pani  Case.^^  There  the  claimant  put  up  a  stock  margin  with  the 
bankrupt.    That  is,  he  opened  a  speculation  account  with  the  bank- 

"In  re  Brown;  Ex  parte  Bank  of  Princeton  (1910)  175  Fed.  769,  770. 

^^Supra. 

''In  re  Brown;  Ex  parte  Wilkin   (1911)    185  Fed.  766,  767. 

^Ibid.  768. 

'°In  re  Ennis;  Ex  parte  Bamford   (1911)    187  Fed.  720. 
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rupt  for  purchase  of  stock  on  a  margin  basis,  and  as  margin 
deposited  with  the  bankrupt  certain  other  securities.  After  the 
failure  all  these  securities  were  traced,  and  the  claimant  sought  to 
reclaim  them.  -It  appeared  that  the  bankrupt  had  indeed  purchased 
the  stock,  but  immediately  afterwards  had  sold  it.  The  claim- 
ant introduced  no  proof  other  than  that  offered  in  West  v. 
McLaughlin,^^  and  In  re  Brown;  Ex  parte  Horrocks,"  but  the 
same  court  which  had  dismissed  the  Horrocks  claim,  held  that 
this  proof  was  sufficient.  It  was  plain  that  so  long  as  the  petitioner 
was  indebted  to  the  bankrupt,  the  latter  had  the  right  to  hypothe- 
cate his  margin  stock  to  the  bank ;  but  the  petitioner,  to  meet  this, 
asserted  that  he  ceased  to  be  indebted  at  the  moment  when  the 
bankrupts  had  converted  the  securities  which  he  had  ordered  them 
to  purchase,  and  thenceforth  the  bankrupts  had  no  claim  against 
him.  His  proof,  therefore,  which  was  the  same  as  in  the  Horrocks 
Case,  was  for  a  different  purpose.  It  was  not  to  sustain  his 
tracing  of  his  property,  but  to  rebut  the  claim  of  superiority  which 
had  been  made  by  other  claims.  Upon  this  distinction  the  court 
held  the  proof  sufficient.  Noyes,  /.,  who  delivered  the  judgment 
of  the  court,  thus  distinguished  its  previous  decisions : 

"In  reaching  the  conclusion  stated  in  the  text,  we  fully  adhere 
to  our  opinion  expressed  in  Matter  of  Mclntyre,  174  Fed.  62J,  98 
C.  C.  A.  381,  that  conversion  of  shares  on  a  particular  day  is  not 
established  by  entries  in  a  stock  record  book  showing  that  on  such 
day  the  difference  between  deliveries  and  receipts  of  shares  of  a 
particular  stock  was  less  than  the  number  of  shares  of  such  stock 
purchased  for  the  claimant.  As  we  pointed  out,  the  bankrupts 
may  have  had  under  their  control  other  shares  not  shown  in  the 
stockbook.  But  the  present  case  is  of  an  entirely  dift'erent  nature. 
The  appellant  is  not  seeking  to  follow  the  proceeds  of  converted 
'long'  stock.  The  trustee  is  endeavoring  to  justify  the  hypothe- 
cation of  the  appellant's  securities.  Moreover,  the  inference  to 
be  drawn  from  a  failure  without  the  shares  to  be  delivered  on 
account  of  purchases  is  very  different  from  that  to  be  drawn  from 
the  mere  dift'erence  in  balances  upon  a  particular  day  in  a  par- 
ticular book. 

"With  respect  to  the  burden  of  proof:  The  question  here  is 
not  one  of  an  adverse  claim  of  title.  The  appellant  is  not  attempt- 
ing, with  respect  to  the  speculative  account,  to  show  damages  by 
conversion  nor  to  follow  property.  The  inquiry  is  simply  whether 
the  bankrupts  fulfilled  the  obligations  which  they  owed  to  the 
appellant,   and   the   controlling  principles   are  those   of   West  v. 

"Supra. 
"Supra. 
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McLaughlin,  162  Fed.  124,  89  C.  C.  A.  124,  where  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  in  holding  that  the  burden 
rested  upon  the  trustee  of  a  bankrupt  stockbroker  to  account  for 
money  placed  in  the  hands  of  the  latter,  said:  'An  agent  must 
execute  with  fidelity  the  duties  of  his  trust.  He  must  make  true 
and  accurate  reports  of  what  he  does,  and  must  render  a  true 
account  of  money  intrusted  to  him  for  investment  or  disburse- 
ment.' The  decision  of  this  court  in  the  Matter  of  Brown,  185 
Fed.  766,  handed  down  November  14,  1910,  is  in  no  way  incon- 
sistent with  this  conclusion."^® 

And  lastly  it  must  be  remembered  that  to  establish  a  case  of 
conversion  by  the  broker,  you  must  show  that  you  cannot  find  in 
the  bankrupt's  estate,  however  unidentified,  any  number  of  shares 
of  the  stock  which  had  been  ordered,  sufficient  to  have  met  3'our 
order.  This  is  because,  as  we  have  seen,  the  broker  has  the  right 
to  tender  to  his  customer,  not  the  specific  securities  originally 
bought,  but  any  similar  shares  of  the  same  issue.  Thus  in  In  re 
Mclntyre;  Ex  parte  Nivin,^^  the  claimant  failed  because  the  only 
evidence  which  he  put  in  to  establish  a  conversion  consisted  of 
entries  in  the  bankrupt's  stock  record  book  showing  that  on  one 
particular  day  there  was  a  difference  of  only  five  shares  between 
the  receipts  and  deliveries  of  stock  of  the  kind  which  he  had 
ordered.  But  the  court  held  that  that  was  not  sufficient,  Noyes, 
/.,  saying: 

"There  is  nothing  to  show  that,  if  the  claimant  had  demanded 
this  stock  on  the  day  in  question,  he  would  not  have  received 
it.  The  entries  do  not  show  necessarily  that  the  brokers  did  not 
have  under  their  control  sufficient  shares  to  make  delivery.  They 
may,  in  regular  course  of  business,  have  parted  with  the  posses- 
sion of  as  many  shares  as  they  received,  and  yet  have  retained 
subject  to  their  absolute  control  in  the  possession  of  another  suffi- 
cient stock  to  meet  the  claimant's  demand.  If  they  did  this,  there 
was  no  conversion."**' 

Another  angle  of  the  same  proposition  is  seen  in  In  re  Mcln- 
tyre; Ex  parte  Grace.^'^  The  claimant  ordered  the  bankrupt  to 
buy  200  shares  of  railroad  stocks,  giving  them  the  purchase  price 
in  full.  The  bankrupts  did  buy  the  stock,  but  later  converted  it; 
the  claimant's  confidence  in  their  integrity  having  made  her  let 

'*In  re  Ennis;  Ex  parte  Bamford   (1911)    187  Fed.  720,  724-725  note. 
°*(i909)   174  Fed.  627. 

*°In  re  Mclntyre;  Ex  parte  Niven    (1909)    174  Fed.  627,  628;  so,  too, 
with  In  re  Ennis;  Ex  parte  Lassen   (1911)    187  Fed.  728. 
"(1911)   185  Fed.  96. 
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the  stock  remain  in  the  bankrupt's  custody.  The  money  received 
from  this  wrongful  sale  of  the  stocks  was  traced,  after  the  failure, 
into  one  of  the  bankrupt's  bank  accounts.  So  far  as  this  account 
was  concerned,  it  was  held  that  the  claimant  had  a  lien  upon  the 
balance  remaining  at  the  time  of  the  failure.  But  as  many  other 
claims  were  traced  into  this  same  fund  through  similar  circum- 
stances, the  claimant's  proportionate  recovery  would  be  very  small. 
So  the  claimant  endeavored  to  trace  the  proceeds  of  the  conversion 
into  the  bankrupt's  account  in  still  another  bank.  The  bankrupts, 
it  seems,  had  borrowed  money  from  this  second  bank.  Just  after 
they  converted  the  claimant's  stocks,  depositing  the  proceeds  in 
the  first  account,  as  already  stated,  the  bankrupts  put  up  with  the 
second  bank,  as  collateral  for  its  loan,  a  certified  check  on  the  first 
account.  The  second  bank  collected  this  check,  issued  its  own  cer- 
tificate of  deposit  for  the  proceeds  to  the  bankrupts,  and  then  held 
this  certificate  as  collateral  for  the  loan.  After  the  failure,  the 
second  bank  applied  the  certificate  of  deposit  to  the  payment  of  its 
loan  leaving  a  balance  in  the  bankrupts'  favor.  It  was  held  that 
the  claimant  had  no  lien  upon  his  balance,  the  court  saying  that 
if  there  was  any  inference  that  the  certified  check  represented  the 
proceeds  of  the  conversion,  under  the  rule  of  Hallett's  Estate, 
still  it 

'certainly  lost  all  possibility  of  identification  when  the  check  was 
collected  and  a  certificate  of  deposit  substituted  in  its  place,  and 
when  the  certificate  of  deposit  was  canceled  and  the  amount 
thereof  credited  upon  the  note."** 

But  in  In  re  Ennis;  Ex  parte  Bamford*^  where,  as  we  have 
>een,  the  question  of  conversion  arose  only  collaterally,  on  the 
point  whether  the  claimant  was  indebted  to  the  bankrupt  so  as 
to  make  other  equities  in  his  stock  equal  with  his  own,  the  trustee 
claimed  that  the  petitioner  failed  to  show  a  conversion  because 
there  appeared  on  hand  in  the  bankrupt  estate  small  lots  of  the 
stock  ordered,  although  not  sufficient  in  amount  to  fill  the  peti- 
tioner's order.  But  the  court  held  that  this  did  not  destroy  his 
case,  saying: 

"The  contention  of  the  trustee  that  the  holding  at  the  time  of 
the  failure  of  small  lots  of  stock,  less  in  each  instance — except  in 
the  case  of  U.  S.  Steel — than  the  amounts  ordered  and  reported 

"In  re  Mclntyre;  Ex  parte  Grace  (1911)    185  Fed.  96,  98. 
"(191 1 )   187  Fed.  720. 
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as  purchased  for  the  appellant's  account,  may  be  regarded  as  a 
part  performance  of  the  bankrupt's  obligation  to  purchase  and 
hold,  if  well  founded,  does  not  materially  change  the  situation  nor 
relieve  the  bankrupt  from  the  substantial  charge  of  conversion."** 

It  is  already  apparent,  from  the  cases  just  discussed,  that  a 
margin  customer  has  little  chance  for  a  specific  reclamation.  He 
cannot  reclaim  his  margin  advances,  because  usually  the  broker 
does  at  least  "go  through  the  form  of  purchasing,"  and  so,  to  that 
point,  there  has  been  no  breach.  He  cannot  claim  any  specific 
securities,  because,  as  we  have  seen,  the  broker  is  not  required  to 
set  apart  specific  securities  for  the  account  of  each  margin  cus- 
tomer. All  he  need  do  is  to  have  enough  of  that  class  on  hand 
to  satisfy  his  clients'  orders ;  and  when  he  has  many  clients,  and 
is  insolvent,  their  claims  to  any  securities  in  the  banks  must  neces- 
sarily be  subordinated  to  the  better  equities  of  even  the  class  B 
claimants.  The  nature  of  class  B  will  presently  be  discussed.  A 
claimant  of  the  latter  class  at  least  can  establish  from  the  beginning 
his  claim  to  specific  securities,  however  he  may  have  allowed  the 
bankrupt  to  use  them,  whereas  the  margin  customer  never  did 
have  a  share  to  which  he  could  point  as  specifically  his  own.  The 
margin  customer,  therefore,  is  a  negligible  factor  in  reclamation 
proceedings.  His  proper  place  is  only  as  a  general  creditor,  prov- 
ing, as  we  have  seen,  for  a  conversion  as  of  the  day  of  the  failure. 

But  although  a  claimant  may  have  traced  his  trust  property 
into  a  specific  stock  or  bank  account  on  hand  at  the  time  of  the 
failure,  yet  there  may  be  elements  present  which  will  prevent  his 
enjoying  the  entire  fruits  of  his  success.  Other  people  may  have 
succeeded  in  tracing  their  property  into  the  same  res.  The  broker, 
as  we  have  seen,  may  mingle  various  margin  securities  in  a  com- 
mon mass  upon  which  to  raise  money  in  order  to  make  the  pur- 
chases required.  In  other  words,  if  on  a  given  day  a  number  of 
customers  should  leave  stock  with  him  as  margin  for  their 
accounts,  the  broker  may  deposit  all  these  stocks  in  one  bank  as 
collateral  for  one  loan.  The  trouble  in  this  class  of  cases  arises 
from  the  fact  that  the  broker  will  often  mingle  with  these  secu- 
rities others  which  he  has  no  right  to  pledge.  It  very  often 
happens  that  when  a  stock  has  been  purchased  outright  for  a 
customer's  account,  the  latter  will  leave  it  with  the  broker  for  safe 
keeping.  Such  stocks  often  find  their  way  into  the  bank  loan. 
Then  again  it  will  be  the  case  that  the  customer's  account  shows 
no  indebtedness  to  the  broker  by  reason  of  a  rise  in  the  market, 

"In  re  Ennis;  Ex  parte  Bamford    (1911)    187  Fed.  720,  724  note. 
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or  because  the  broker  has  already  converted  the  stocks  which  he 
%vas  ordered  to  purchase,  or  indeed,  has  not  made  any  purchase 
at  all ;  and  yet  the  stocks  which  originally  had  been  deposited  for 
the  margin  of  such  accounts  will  either  find  their  way  into  loans, 
in  utter  disregard  of  the  customer's  rights,  or  the  broker  will  let 
them  remain  in  pledge  when  he  should  have  withdrawn  them. 

The  result  is  that  at  the  time  of  the  failure  the  bank  will  have 
on  hand  a  medley  of  securities  which  have  been  wrongfully 
hypothecated  by  the  bankrupt  as  security  for  a  loan.  Of  course  the 
bank's  position  in  the  matter  is  secure.  It  is  innocent  of  the  vari- 
ous claims  to  these  securities.  Nor  is  any  claimant  in  a  position 
to  attack  the  bank,  because  by  leaving  with  the  broker  his  security 
endorsed  in  such  shape  that  it  may  readily  be  negotiated,  he  is 
estopped  from  asserting  as  against  the  bank's  lien,  his  right  to  the 
security. ■'^ 

The  bank,  therefore,  is  at  perfect  liberty  to  sell  such  of  the 
securities  as  it  pleases  to  make  good  its  loan.  The  remainder  of 
the  securities,  together  with  any  surplus  moneys  arising  from  the 
sale,  the  bank  of  course  must  turn  over  to  the  bankrupt  estate. 
Then  the  various  claims  will  be  asserted  to  this  residuum  of 
securities  and  shares,  and  the  conflict  of  equities  w^ill  thereupon 
arise. 

As  a  prerequisite  to  your  having  any  equity  at  all  in  the  fund 
or  securities,  you  must  trace  your  property  on  the  lines  above  dis- 
cussed. The  conflict  of  equities  then  arises  between  the  successful 
of  the  tracers.  For  instance,  there  will  be  a  deficiency  between  the 
total  amount  of  the  claims  and  the  total  amount  of  securities  and 
cash  handed  over  by  the  bank.  Who  is  to  share  in  this  deficiency, 
and  who  should  be  reimbursed  ahead  of  others?  There  will  also 
be  the  legal  expense  of  the  proceedings  necesary  to  determine  these 
rights.    Who  must  help  bear  the  burden  of  these  expenses  ? 

In  answering  these  questions  the  practice  has  become  common 
for  the  master  or  referee  having  charge  of  the  matter  to  divide 
the  claimants  into  two  classes.  A  good  description  of  this  practice 
is  given  by  Judge  Noyes  in  a  case  before  him  :*'^ 

"The  master  awarded  relief  to  two  classes  of  claimants  for 
securities  or  proceeds — class  A  and  class  B.  The  claimants  placed 
in  class  A  were  held  entitled,  by  reason  of  superior  equities,  to  the 
specific  restitution  of  their  securities,  or  w^ere  awarded  a  lien  on 
said  surplus  fund  for  the  amount  of  the  proceeds  of  their  securities, 
without  contribution,  except  for  expenses.     The  fund  was  insuffi- 

"McNeil  V.  Tenth  National  Bank   (1871)   46  N.  Y.  325. 
"In  re  Ennis;  Ex  parte  Bamford   (1911)    187  Fed.  720. 
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cient  to  pay  all  claimants  upon  this  basis,  so  that  the  claimants 
placed  in  class  B  in  receiving  less  than  their  proportionate  share 
of  the  fund,  were  said  to  contribute  to  the  burden  of  the  loan."*^ 

In  discussing  these  cases,  therefore,  it  will  be  more  convenient 
to  use  this  language  of  classes.  The  great  distinction  between  the 
two  classes  is  thus  stated  by  Judge  Noyes  in  the  most  recent  case : 
"that  superior  rights  should  be  granted  to  claimants  whose  secu- 
rities have  been  wrongfully  hypothecated  by  the  bankrupts  over 
those  whose  securities  have  been  rightfully  pledged."*^ 

The  learned  Judge  elaborates  this  in  the  following  way: 
"When  a  broker  pledges  as  collateral  to  his  loan  at  a  bank  secu- 
rities left  with  him  for  safe-keeping  or  for  sale,  he  is  a  wrong- 
doer from  the  outset,  and  while  the  bank  may  have  the  right  to 
hold  the  securities,  the  claim  of  the  owner,  upon  the  satisfaction 
of  the  bank's  demand,  is  of  the  highest  equity.  On  the  other  hand, 
when  a  broker,  acting  under  the  authority  conferred  upon  him  by 
a  customer,  hypothecates  his  securities,  the  latter  may,  upon  the 
adjustment  of  his  account  with  the  broker  and  the  termination  of 
the  bank's  demand,  reclaim  his  securities ;  but,  as  he  has  no  ground 
for  complaining  that  his  securities  were  pledged,  his  rights  are 
clearly  inferior  to  the  owner  whose  securities  were  wrongfully 
hypothecated."*^ 

That  is  the  broad  line  of  distinction,  but  in  its  appHcation,  as 
the  learned  Judge  says :  "Some  flexibility  is  necessary." 

The  distinction  is  well  illustrated  by  In  re  Mclntyre;  Ex  parte 
Pippey;  Ex  parte  Hudson.^^ 

In  the  case  of  Pippey  it  appeared  that  he  owned  a  certificate 
representing  i8  shares  of  Pullman  stock.  He  endorsed  it  in 
blank  and  delivered  it  to  the  broker  as  security  for  transactions 
thereafter  to  be  had  between  them,  but  he  gave  them  no  authority 
to  repledge  the  stock.  Later  transactions  were  had,  but  they  were 
closed  out  with  the  broker  owing  Pippey.  Thereafter  the  broker 
pledged  the  Pullman  stock  with  the  bank.  It  was  held  that  that 
appellant  was  entitled  to  go  into  class  A.  The  Court,  through 
Lacombe,  /.,  said : 

"By  reason  of  the  circumstances  that  when  he  left  the  certifi- 
cate with  the  brokers  it  was  duly  endorsed  with  a  transfer  in  blank 
executed  by  himself,  he  exposed  himself  to  risk  of  losing  his  stock 

"Ibid.  721.  In  some  cases,  e.  g.,  Skiff  v.  Stoddard  (1893)  63  Conn. 
198,  a  more  elaborate  analysis  is  made,  but  after  all  such  a  situation  must 
finally  reduce  itself  to  the  point  above  indicated. 

"In  re  Ennis;  Ex  parte  Bamford   (1911)   187  Fed.  720,  722. 

*°In  re  Ennis;  Ex  parte  Bamford  (1911)   187  Fed.  720,  722. 

'"(1910)   181  Fed.  955. 
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if  the  person  to  whom  it  was  pledged,  in  good  faith,  for  a  valuable 
consideration,  found  it  necessary  to  sell  it  in  order  to  secure  pay- 
ment of  his  advances.  That  would  be  solely  because  Pippey  would 
oe  estopped  from  asserting  his  title  against  the  person  who  had 
■'arted  with  value  on  the  faith  of  the  transfer  he  had  signed.  But 
ihe  pledgee  has  not  found  it  necessary  to  sell  the  Pullman  stock. 
It  has  repaid  itself  from  other  items  of  the  pledged  property.  It 
no  longer  has  any  lien  on  such  property.  It  can  no  longer  avail 
of  any  doctrine  of  estoppel.  Pippey's  title  to  his  stock  is  absolute. 
He  is  entitled  to  the  certificate  which  represents  the  title."'^ 

But  in  Hudson's  case  the  court  noted  an  important  difference 
in  the  facts.  Mrs.  Hudson  loaned  the  stock  to  the  firm  to  use  in 
its  business.  The  result  was  she  was  placed  in  Class  B.  The 
court  said  that  the  stock 

"cannot,  therefore,  be  treated  as  'stolen  stock,'  as  in  Pippey's  Case, 
although,  having  survived  all  the  risks  to  which  her  contract  with 
:he  firm  exposed  it  and  been  fully  identified,  it  remained  her  stock, 
subject  to  such  liens  and  obligations  as  have  accrued  against  it 
with  her  consent.  It  should  therefore  contribute  with  the  other 
securities  similarly  situated,  sold  and  unsold,  to  the  payment  of  the 
loans  to  secure  which  it  was  rightfully  pledged."^^ 

The  basis  of  these  cases  is  of  course  the  well  established  doc- 
trine of  marshalling,  by  which,  as  the  equities  may  require,  the 
court  can  compel  an  indifferent  party  to  resort  to  one  rather 
than  the  other  of  two  securities  which  he  holds.  This  idea 
is  excellently  stated  in  the  leading  case  of  Skiff  v.  Stoddard,^^  but 
is  even  more  succinctly  expressed  in  a  recent  New  York  case, 
where,  discussing  the  equities  of  one  Mrs.  Beach,  as  against  those 
of  two  other  claimants,  the  court  said : 

"in  other  words,  it  would  have  been  the  duty  of  the  bank,  had  it 
been  advised  of  the  facts,  to  have  sold  the  securities  of  the  appel- 
lants Henck  and  Townsend  before  selling  hers.  This  is  what 
ought  to  have  been  done,  and  inasmuch  as  a  court  of  equity  will 
consider  that  done  which  should  have  been  done,  it  will  now  direct 
that  the  stocks  of  Henck  and  Townsend  be  sold  and  the  proceeds 
be  turned  over  to  her,  in  so  far  as  it  may  be  necessary  to  make 
good  to  her  the  loss  which  she  sustained  by  the  unauthorized  sale 
of  the  300  shares  of  the  Steel  stock."" 

"/6td.  938. 

«/6.U  959. 

"(1893)  63  Conn.  198. 

"Matter  of  Mills  (N.  Y.  1908)  125  App.  Div.  730.  733-  Similar  clear 
discussions  of  this  rule  will  be  found  in  Tompkins  v.  Morton  Trust  Co. 
(N.  Y.  1904)  91  App.  Div.  274,  aff'd  181  N.  Y.  578;  In  re  Berry  (1906) 
16  Am.  B.  R.  564. 
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Judge  Noyes  has  recently  put  the  idea  in  another  form: 

"The  principle  involved  may  be  stated  in  another  way  by  saying 
that  the  claimants  whose  securities  were  hypothecated  by  the  bank- 
rupts without  right  may  be  subrogated  to  the  rights  of  the  bank- 
rupts against  other  claimants. "^° 

Whether  in  a  given  case  the  securities  were  rightfully  in  pledge 
or  not  is  to  be  answered  by  the  fundamental  rules,  already  men- 
tioned, which  govern  the  relation  of  broker  and  customer.  But 
while  this  is  easy  to  say,  it  is  by  no  means  a  simple  matter  to  apply 
this  rule  to  actual  cases.  Distinctions,  fully  as  sharp  as  those 
illustrated  in  our  consideration  of  the  trust  fund  rule,  are  bound 
to  become  necessary.  The  future  will  doubtless  bring  forth  many 
more,  but  one  recent  instance  requires  notice. 

In  the  case  of  In  re  Bnnis;  Bx  parte  Bamford,^^  the  bankrupts 
originally  were  justified  in  pledging  the  trust  stock.  The  customer 
had  directed  the  bankrupts  to  purchase  a  number  of  shares  on 
margin.  Instead  of  a  cash  margin  the  customer  deposited  with  the 
bankrupts  certain  securities.  The  bankrupts  promptly  hypothecated 
these  securities  to  a  bank  along  with  a  mass  of  other  securities. 
They  then  purchased  the  stock  which  was  ordered,  but  soon 
thereafter  sold  it  without  the  customer's  consent.  The  customer 
on  the  failure  claimed  that  he  should  be  placed  in  class  A  because 
the  bankrupt's  only  lawful  reason  for  repledging  his  collateral 
was  to  secure  what  he  might  owe.  While  at  the  outset  he  did  owe 
the  bankrupts  something,  yet  when  they  converted  the  purchased 
securities,  he  no  longer  owed  them  anything:  it  was  then  their  duty 
to  withdraw  from  the  bank  the  customer's  collateral  because  there 
was  no  longer  any  reason  for  its  being  hypothecated.  Authority 
was  afforded  for  this  view  by  the  language  of  the  New  York  Court 
of  Appeals : 

"Conceding  the  right  to  use  the  stock  pledged,  by  way  of  hypothe- 
cation, or  otherwise,  as  claimed,  and  that  it  was  at  the  time  of  the 
tender  and  demand  lawfully  out  of  the  actual  possession  of  the 
defendant,  it  was  his  duty  at  once  to  regain  the  possession  and 
restore  the  same  to  the  plaintiff."^^ 

The  Circuit  Court  of  Appeals  recognized  the  customer's  right  to 
be  placed  in  class  A,  saying: 

"That  the  bankrupts  by  the  conversion  of  the  appellant's  'long' 
securities  and  failures  to  carry  them,  lost  their  right  to  the  cou- 
sin re  Ennis;  Ex  parte  Bamford  (1911)   187  Fed.  720,  722  note. 
^'Supra. 
"Lawrence  v.  Maxwell   (1873)   53  N.  Y.  19,  23. 
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tinned  use  of  collateral  deposited  as  margin  on  stocks  to  be  actu- 
ally carried, 

"*     *     That   for  some   time   prior  to  the   failure  the  bank- 

■upts  owed  the  appellant  the  duty  of  withdrawing  the  securities  in 

aestion  from  the  pledge  in  the  ^lechanics  Bank  and  of  surrender- 

ig  them  to  him. 

'■*     *     That  consequently  the  securities   in  the  bank  at  the 

time   of   the   failure   stood     *     *     in   the   position   of    securities 

wrongfully  pledged."'* 

In  Matter  of  Mills,^^  an  apparently  similar  situation  existed. 
Two  claimants,  Henck  and  Townsend,  were  indebted  to  the 
brokers,  so  the  latter  had  the  right  to  hold  their  stocks  as  security 
for  the  indebtedness,  and,  consequently  to  hypothecate  them.  But 
just  before  the  failure  Henck  and  Townsend  each  tendered  to  the 
brokers  payment  of  the  amounts  owing  by  them  and  demanded  the 
return  of  the  securities  held  as  collateral.  The  bankrupts  refused 
this.  Nevertheless  it  was  held  that  these  claimants  belonged  in 
class  B. 

The  difference  between  that  case  and  the  Bamford  Case 
appears  to  be  this :  Bamford  ceased  to  be  indebted  to  his  brokers 
by  reason  of  their  wrongful  act  in  converting  his  "long"  stocks. 
Henck  and  Townsend,  however,  ceased  to  be  indebted  to  the  firm 
only  through  a  tender  of  the  amount  owing  by  them. 

It  is  hard  to  see  a  true  distinction  in  this.    The  Federal  Court 

of  Appeals,  indeed,  being  lately  called  upon  to  draw  this  very  line. 

refused  to  do  so,  and  held  that  a  tender,  such  as  was  made  in  the 

Jills  Case,  discharged  the  customer's  indebtedness  to  the  broker, 

and  entitled  his  claim  to  a  place  in  class  A.*** 

But  however  the  courts  may  differ  in  the  particular  case,  the 
judicial  trend  is  uniform  toward  marking  out  the  rights  of  all 
parties  in  these  complicated  modem  instances  by  the  use  of  a  few- 
simple  principles  of  equity.  In  any  such  case  one  should  first 
remind  himself  of  the  legal  relation  of  broker  to  customer.  Then 
must  be  applied  the  trust  fund  doctrine  with  due  regard  to  the 
point  at  which  the  facts  of  the  case  force  the  tracing  to  begin. 
And  lastly,  if  the  tracing,  properly  begun  and  logically  followed, 
should  end  in  a  fund  or  other  specific  res,  and  it  is  found  that 
other  claims,  likewise  traced,  have  converged  upon  the  same  point, 
the  balance  of  the  equities  will  be  struck  with  the  aid  of  the  equity 

''In  re  Ennis;  Ex  parte  Bamford  (1911)   187  Fed.  720. 

~(N.  Y.  1908)   125  App.  Div.  730. 

*In  re  Mclntyre ;  Ex  parte  Loeser   (iQii)    189  Fed.  46. 
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doctrine  of  marshalling.  There  is  some  law  perhaps  yet  to  be 
made  at  this  juncture,  as  the  cases  last  discussed  would  suggest, 
although  it  is  to  be  hoped  that  the  practices  condemned  by  the 
decisions  above  noted  will  hereafter  not  be  quite  so  prevalent. 

Garrard  Glenn. 
New  York. 
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NOTES. 


Progressite  Income  Taxes. — In  the  recent  case  of  State  v.  Frear 
(Wis.  1912)  134  N.  W.  673,  under  an  amendment  to  the  State  con- 
stitution declaring  a  tax  on  income  not  to  be  one  on  property  and 
authorizing  a  progressive  rate,,  a  progressive  income  tax  was  declared 
valid  and  not  repugnant  to  any  provision  of  the  Federal  Constitution. 
The  decision  thus  involves  an  inquiry  into  both  the  exact  nature  of 
?.n  income  tax,  and  the  constitutionality  of  applying  a  progressive  rate 
thereto.  For  ninety-seven  years  a  consistent  line  of  decisions  had 
strongly  intimated  that  the  only  direct  taxes  in  the  constitutional  sense 
were  land   and   capitation   taxes,^  but  in   the   famous  Polloch   Casesi* 

'Hylton  V.  U.  S.  (1796)  3  Dall.  171;  Pac.  Ins.  Co.  v.  Soule  (1868)  7 
Wall.  433;  Veazie  Bank  v.  Fenno  (1870)  8  Wall.  533;  Scholey  v.  Rew 
(1874)  23  Wall.  331;  Springer  v.  U.  S.  (1880)  102  U.  S.  586. 

^Pollock  z'.  Farmers'  Loan  &  Trust  Co.  (1895)  157  U.  S.  429;  158  U.  S. 
601. 
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it  was  held  that  taxes  on  land  and  on  personal  property  are  direct, 
and  that  taxes  on  the  income  therefrom  are  indistinguishable  in  their 
nature;  and  this  holding  would  seem  to  imply  that  such  income  taxes 
are  indeed  property  taxes.  However,  the  strict  effect  of  the  Pollock 
Cases  is  that  income  taxes  are  direct  property  taxes  within  the  Federal 
Constitution,^  and  a  possible  loop-hole  is  thus  left  to  argue  that  for 
other  purposes  income  taxes  are  not  property  taxes.  This  latter  ques- 
tion has  never  been  adjudicated,  and  no  further  guiding  authority 
is  to  be  found  than  that  already  mentioned;  but  if  taxes  on  income 
are  in  fact  equivalent  to  taxes  on  property,  it  is  as  incompetent  for  the 
people  of  Winconsin  to  amend  their  Constitution  as  they  have  done, 
as  it  would  be  for  them  thus  to  declare  that  land  is  not  property  and 
then  to  tax  it  on  that  postulate. 

In  either  aspect,  however,  it  becomes  material  to  inquire  as  to  the 
constitutionality  of  a  progressive  rate  of  taxation,  and  this  necessarily 
involves  a  brief  historical  resume.  In  1798  a  progressive  direct  tax 
was  laid  on  houses,*  but  it  worked  badly  in  practice'^  and  soon  fell  into 
disuse,  and  its  constitutionality  was  never  tested.  Income  taxes  have 
always  been  recognized  in  many  of  our  States,  and  in  several  a  pro- 
gressive rate  has  been  imposed ;°  and  from  1861  to  1870  various  Federal 
progressive  income  taxes  were  levied;'''  but  again  we  find  no  decisions 
as  to  whether  they  violate  any  provisions  of  the  Federal  Constitution.^ 
Even  in  the  Polloclc  Cases,  which  decided  that  the  Federal  income  tax 
of  1894  was  a  direct  tax,  no  opinion  was  given  as  to  the  constitutionality 
of  a  progressive  rate,  the  court  being  evenly  divided  upon  this  point.' 
Finally  in  the  State  and  Federal  inheritance  tax  cases  in  the  Supreme 
Court,  a  progressive  rate  was  upheld,  an  inheritance  tax  being  declared 
one  upoii  the  statutory  right  to  inherit  and  not  one  on  property.^" 
The  importance  of  this  distinction  is  indicated  by  the  words  of  Brewer 
J,,^^  who  said:  "It  seems  to  be  conceded  that  if  this  were  a  tax  on 
property  such  increase  in  the  rate  of  taxation  could  not  be  sustained." 
In  this  connection  it  is  to  be  noted  that  in  a  minority  of  jurisdictions 

"Fed.  Const.  Art.  i,  §  8,  cl.  i. 

*Seligman,  Progressive  Taxation  in  Theory  and  Practice,  29. 

"Dougherty,  Memorandum  in  Support  of  the  Proposed  i6th  Amend, 
to  the  Fed.  Const.,  14,  15. 

'Kennan,  Income   Taxation,  209  et  seq;  Seligman,  op.  cit.,   103-109. 

'Seligman,  op.  cit.,  loi,   102. 

^Probably  the  spirit  of  patriotism  then  prevalent,  to  which  are  attrib- 
uted the  large  returns  produced  by  these  Federal  taxes,  accounts  also  for 
the  fact  that  their  validity  was  not  attacked.     See  Kennan,  op.  cit.,  258. 

°It  is  to  be  noted,  however,  that  though  this  question  was  expressly 
raised  by  counsel,  the  tax  in  question  did  not  apply  the  principle  of  pro- 
gression otherwise  than  by  providing  for  an  exemption  of  incomes  of 
$4,000. 

"Magoun  v.  111.  etc.  Bank(i898)  170  U.  S.  283;  Knowlton  v.  Moore 
(1900)   178  U.  S.  41;  Willoughby,  Constitutional  Law,  (Students'  ed.)  218. 

"Dissenting  as  to '  the  progressive  rate.  Magoun  v.  111.  etc.  Bank 
supra,  302.  On  the  other  hand  it  is  explicitly  asserted  arguendo  that  under 
the  proposed  i6th  Amendment  Congress  could  levy  progressive  income 
taxes,  and  impliedly  asserted  that  a  State  might  do  likewise.  Memorandum 
submitted  by  Messrs.  Choate,  Guthrie,  Morawetz,  Fox,  Milburn  &  Stetson 
to  the  N.  Y.  Legislature  in  opposition  to  the  proposed  i6th  Amend,  to  the 
Fed.  Const,  14  ,25. 
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rogressive  inheritance  taxes  have  been  held  void.^^  Undoubtedly 
peculiarities  of  the  State  constitutions  have  been  responsible  for  some 
of  these  decisions,  but  this  result  has  in  general  been  reached  on  the 
ground  that  a  right  of  inheritance  is  property,  and  as  such  protected 
from  a  progressive  tas.^^ 

Manifestly  the  tax  involved  in  the  principal  case,  being  authorized 
by  the  State  constitution,  can  be  attacked,  if  at  all,  only  through  the 
Fourteenth  Amendment,  and  the  decisions  to  the  effect  that  this  Amend- 
ment in  no  wise  imposes  an  unbending  rule  of  equal  taxation  upon 
the  States^"*  are  not  of  much  assistance  in  determining  the  validity  of 
a  progressive  tax.     It  is  apparent,  then,  that  the  constitutionality  of 
rogressive  income  taxation  has  never  been  passed  upon  with  reference 
'  the  Fifth  or  Fourteenth  Amendments;  that  such  a  rate  has  been 
judicially  sanctioned  only  when  applied  to  an  inheritance  tax ;  and  that 
an  obiter  dictum,  unsupported  by  authority,  is  the  only  Supreme  Court 
utterance  on  the  question  of  applying  such  a  rate  to  a  tax  on  property. 
Tt  is  true  that  exemptions  do  effect  a  kind  of  restricted  progression. 
It  the  cases  construing  taxes  with  such  provisions  afford  little  help, 
-  exemptions  must  for  various  reasons  be  deemed  sui  generis.'^^     We 
re  thus  thrown  upon  the  troubled  sea  of  conflicting  economic  theories, 
ad  when  the  question  is  squarely  presented  to  the   Supreme  Court 
the  elasticity  of  the  "due  process"  and  "equal  protection"  clauses  will 
entail  a  decision  chiefly  determined  by  the  majority  view  of  political 
economy.^"     It  is  submitted  that  this  is  the  true  status  of  the  question 
at  present,  and  that  a  consideration  of  the  difference  in  the  subject- 
matter  of  taxes  upon  succession  and  upon  income  demonstrates  the 
error  of  the  wide-spread  assumption  that  the  inheritance  tax  cases  are 
•1  analogous  as  to  be  controlling.^" 


Nature  and  Validity  of  License  Eestrictioxs  Imposed  by  a  Patex- 
:  F.E. — The  right  conferred  upon  an  inventor  by  the  patent  law  is  the 
iirely  negative  one  to  exclude  others  from  the  fruits  of  his  discovery^ 
iid,  as  creature  of  Federal  law,  this  monopoly  is  beyond  State  control.* 
i  lie  positive  rights  of  enjoyment  possessed  by  a  patentee  in  his  in- 
dention   are   those   common   to    all   owners    of   property   and,    having 

"Gray,  Limitations  of  Taxing  Power,  §§  1482- 1489. 

"/feiJ.  Even  though  the  premise  be  false,  it  would  seem  that  the  rea- 
■  ming  is  nevertheless  entitled  to  consideration. 

"Bells  Gap  R.  R.  Co.  v.  Pa.   (1890)    134  U.  S.  zyi,  237. 

"Gray,  op.  cit.,  §§  1478,  1479.  Clearly,  practical  considerations  demand 
this  result.  Two  reasons  may  perhaps  suffice:  the  ruinous  expenditure 
necessarily  incurred  in  collecting  the  smallest  taxes;  and  the  fact  that  if 
the  Government  does  not  exempt  the  theoretical  minimum  of  subsistence 
it  must  make  reparation  through  the  medium  of  its  poor  laws. 

"It  seems  inevitable  that  a  consideration  of  the  reasonableness  of  the 
lassification  will  have  great  weight.     See  Knowlton  v.  Moore  supra,  109. 

"It  seems  safe  to  declare  that  there  is  scarcely  a  writer  on  political 
economy  who  does  not  take  for  granted  that  progressive  taxation  is  open 
to  no  constitutional  objection.  See,  for  instance,  Seligman,  The  Income 
Tax,  532,  533;  Ch.  VI.  §  5. 

'U.  S.  Comp.  Stat.  (1901)  §  4884.  See  Bloomer  v.  McQuewan  (1852) 
14  How.  539.  549. 

'Ex  parte  Robinson  (1870)  4  Fisher  186;  cf.  Opinion  of  Justices  (1907) 
193  Mass.  605. 
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their  source  in  the  general  law,  must  be  exercised  in  subservience 
thereto.  It  is  therefore  apparent  that  although  a  given  commodity 
is  patented,  the  State  is  not  thereby  precluded  from  interdicting  or 
regulating  its  manufacture,  sale  or  use  even  by  the  patentee  himself, 
as  the  policy  of  the  State  may  demand.^  But  because  there  reside 
in  every  inventor  these  two  classes  of  rights,  flowing  from  and 
governed  by  different  laws,  each  the  expression  of  a  different  wisdom, 
it  frequently  becomes  indispensable  to  a  proper  disposition  of  litiga- 
tion arising  from  the  transactions  of  a  patentee,  to  determine  the 
source  of  the  right  involved.  This  question  is  frequently  presented 
in  the  form  of  a  jurisdictional  problem.  If  the  right  invaded  is  derived 
from  the  general  law,  the  State  courts  alone  have  power  to  enforce, 
rescind  or  protect  an  inventor's  contracts  even  though  their  subject- 
matter  is  a  patented  article.*  The  national  tribunals,  on  the  other 
hand,  are  alone  competent  to  relieve  against  a  violation  of  monopoly 
rights.^  The  problem  is  illustrated  by  the  recent  case  of  Henry  et  al. 
V.  A.  B.  Dick  Co.  (1912)  32  Sup.  Ct.  Eep.  364,  in  which  the  juris- 
diction of  the  Federal  courts  depended  upon  the  presence  of  a 
Federal  question.  A  patented  mimeograph  was  sold  with  the  license 
restriction  that  it  was  to  be  used  only  with  materials  furnished  by 
the  patentee.  The  defendant,  knowing  this  fact,  supplied  the  vendee 
with  ink  to  be  employed  in  operating  the  machine,  and  was  charged 
with  contributory  infringement."  It  is  clear  that  this  question 
must  be  answered  in  favor  of  Federal  jurisdiction,  as  it  was,  by  a 
divided  court,  if  any  right  secured  to  the  plaintiff  by  the  patent  law 
was  violated. 

Wliile  the  patentee's  exclusive  rights  of  manufacture,  sale  and  use 
are  inseparable  for  purposes  of  assignment,'^  these  modes  of  enjoyment 
may  be  licensed  separately.  Such  a  license  merely  assures  to  the 
licensee  an  immunity  from  suit  for  acts  which  would  otherwise  con- 
stitute an  invasion  of  the  patentee's  monopoly.  If  the  license  is  con- 
tained in  an  agreement,  an  excessive  user  is  not  only  a  breach  of  con- 
tract, remediable  under  the  general  law,  but  also  an  infringement, 
actionable  under  the  patent  law.^  If,  on  the  contrary,  a  patented 
machine  is  sold  without  the  reservation  of  any  monopoly  right  therein, 
it  is  removed  from  the  domain  of  the  patent  law,  and  a  breach  of  a 
contract  stipulation  concerning  it  cannot  operate  as  an  infringement.* 
But  this  principle  is  applicable  to  the  case  under  consideration  only 
if,  by  permitting  the  mimeograph  to  be  used  at  all,  the  patentee  parted 
with  all  monopoly  right  therein.  That  he  did  so  was  the  conclusion 
reached  by  the  dissenting  judges^"  apparently  upon  the  theory,  suggested 

Tatterson  v.  Kentucky   (1878)   97  U.  S.  501. 

*Wilson  V.  Sandford  (1850)  10  How.  99;  Albright  v.  Teas  (1882)  106 
U.  S.  613. 

°U.  S.  Comp.  Stat.  (1901)  §§  629,  711,  4919,  4921. 

'Contributory  infringement  is  the  intentional  aiding  of  one  person 
by  another  in  the  unlawful  making,  selling  or  using  of  a  patented  inven- 
tion. See  notes  to  Edison  etc.  Co.  v.  Peninsular  etc.  Co.  (1900)  43  C.  C. 
A.  479,  and  Aeolian  Co.  v.  Juelg  (1907)  86  C.  C.  A.  205. 

'Gayler  v.  Wilder  (1850)  10  How.  477;  Waterman  v.  Mackenzie 
(1891)  138  U.  S.  252.  The  patentee's  monopoly  right  may  be  divided  terri- 
torially, however.    Littlefield  v.  Perry  (1874)   21  Wall.  205. 

*St.  Louis  etc.  Co.  v.  Sanitary  etc.  Co.   (1910)   178  Fed.  923. 

"Mitchell  V.  Hawley  (1872)  16  Wall.  544;  Keeler  v.  Folding  Bed  Co. 
(1894)  157  U.  S.  b59. 

"Mr.  Chief  Justice  White,  Mr.  Justice  Hughes,  and  Mr.  Justice  Lamar. 
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in  other  decisions/^  that  letters  patent  cover  only  an  idea,  or  the  method 
embraced  thereby,  apart  from  its  material  expression,  and  that  to 
permit  the  use  of  a  patented  contrivance  designed  to  execute  this 
process,  is,  with  respect  to  that  element  of  the  monopoly,  to  part  with 
all  rights  given  by  the  patent  law.  Thus,  since  the  employment  of  a 
given  ink  was  not  an  integral  part  of  the  patented  method,  the  par- 
ticular restriction  placed  upon  the  operations  of  the  mimeograph  was 
not  a  reservation  of  any  right  of  monopoly,  and  its  violation  was  there- 
fore not  an  infringement.  The  majority  of  the  court,  however,  denied 
that  the  mental  concept  may  be  thus  dissociated  from  its  tangible 
embodiment,  and  reasoned  that  as  the  right  of  enjoyment  given  by  the 
general  law  is  limited  to  no  definite  modes  of  enjoyment,  so  the  right 
of  exclusion  granted  by  the  patent  law  extends  to  every  kind  of  user 
for  the  purposes  designed  to  be  accomplished  by  the  patented  machine. 
Consequently,  to  operate  it  in  a  way  other  than  that  specified  by  the 
patentee  is  to  invade  his  monopoly.^^  While  the  extent  of  a  patentee's 
monopoly  right  is,  of  course,  a  matter  of  statutory  construction,  it 
would  seem  that  the  policy  of  the  patent  law  is  fully  observed  by  the 
conception  of  this  right  entertained  by  the  minority  of  the  court. 

This  question  is  important  not  only  from  the  standpoint  of  jurisdic- 
tion, but  also  from  that  of  the  validity  of  a  patentee's  contracts.  Just 
as  the  rights  of  enjoyment  which  an  inventor  has  in  his  discovery 
are  measured  by  the  general  law,  so  the  validity  of  his  agreements 
which  relate  solely  to  those  rights  are  to  be  tested  by  that  law.^^  The 
patent  statutes,  in  so  far  as  they  foster  monopoly,  are  hostile  not 
only  to  the  policy  of  that  law,  to  which  they  are  superior,  but  to 
that  of  the  Sherman  Law,  which  is  not  considered  to  have  impaired 
rhem.i-'  But  since  contracts  which  seek  only  to  effectuate  an  inventor's 
monopoly  are  to  be  governed  by  the  patent  law,'^^  it  is  manifest  that  the 
broader  the  scope  of  these  rights,  the  greater  is  the  power  of  a  patentee 
TO  contract  in  defiance  of  anti-trust  legislation.  This  must  follow 
-ince,  whenever  a  contract  may  be  considered  a  "license  restriction", 
loing  nothing  more  than  to  delimit  the  field  of  immunity  accorded 
the  licensee,  any  resulting  restraint  on  trade  is  to  be  attributed  pri- 
marily to  the  patent  and  not  to  the  contract,  and  the  Sherman  Act 
will  not  be  applicable.^*'  The  patent  law  will  nevertheless  afford  the 
patentee  no  protection,  however  extensive  his  monopoly  rights,  if  by 
contract  he  attempts  to  extend  their  scope.^^ 

"See  Patterson  v.  Kentucky  supra,  p.  506;  Rubber  etc.  Co.  v.  Milwau- 
kee Rubber  Co.  (1907)   154  Fed.  358,  362. 

"Heaton- Peninsular  Button-Fastener  Co.  v.  Eureka  Specialty  Co. 
(1896)  77  Fed.  288;  Rupp  etc.  Co.  v.  Elliott  (1904)  131  Fed.  730;  New 
Jersey  Patent  Co.  v.  Schaeffer  (1908)  159  Fed.  171;  Crown  Cork  etc  Co.  v. 
BrookljTi  Stopper  Co.  (1909)  172  Fed.  225;  Crown  Cork  etc.  Co.  v.  Stand- 
ard Brewery  (1909)   174  Fed.  252. 

"People  V.  Hudson  River  Tel.  Co.  (N.  Y.  1887)  19  Abb.  N.  C.  466; 
Chesapeake  etc.  Tel.  Co.  v.  Baltimore  etc.  Tel.  Co.  (1886)  66  Md.  399. 

"Bement  z:  National  Harrow  Co.  (1902)  186  U.  S.  90;  Rubber  Co.  v. 
Milwaukee  Rubber  Co.  supra. 

"For  a  discussion  of  the  relation  between  the  Sherman  Act  and  the 
patent  law,  see  9  Columbl\  Law  Review  536. 

"See  cases  cited  in  foot-note  12,  supra. 

"This  is  illustrated  by  the  recent  case  of  U.  S.  f.  Sanitary  Mfg.  Co. 
(1911)  191  Fed.  172.  In  this  case  a  control  over  products  made  by  a  pat- 
ented tool  was  sought  by  means  of  license  restrictions  on  the  use  of  the 
tool,  but  their  validity  was  denied.     See  also  9  Columbia  Law  Review  536. 
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Corporate  Suretyship  and  Insurance  Law. — Between  a  surety's 
undertaking  and  an  insurer's,  each  being  designed  to  protect  against 
a  specified  peril,  there  is  a  strong  resemblance.  Each  is  accompanied 
by  the  right  of  subrogation,^  and  the  surety's  release  if  the  principal 
contract  is  altered^  finds  its  counterpart  in  insurance  law  in  the  doctrine 
of  deviation^  and  in  the  defense  of  increase  of  risk.*  Consequently 
in  cases  of  companies  doing  a  general  business  of  indemnifying  against 
loss  through  the  default  of  others  the  applicability  of  suretyship 
defences  is  often  in  question,  for  in  such  cases  the  resemblance  above 
mentioned  becomes  most  striking. 

Though  a  surety,  strictly  speaking,  is  a  co-obligor  with  the  principal 
so  far  as  the  creditor  is  concerned,  the  term  is  commonly  used  to 
include  guarantors,  whose  agreement  is  collateral  to  the  principal  obli- 
gation, and  distinct  from  though  dependent  on  it.^  Of  the  two,  the 
latter  more  closely  resemble  an  insurer.  Yet  there  is  a  distinction  be- 
tween a  contract  assuming  responsibility  for  the  performance  of 
Another's  obligation,  and  an  undertaking  to  indemnify  if  the  promisee 
suffers  loss  through  a  third  person's  default.  The  latter  is  an  obligation 
of  indemnity  merely,  original  and  independent  of  the  one  guaranteed,^ 
and  hence  not  within  the  Statute  of  Frauds,'^  liability  under  it  being 
fixed  only  when  the  party  indemnified  is  actually  a  loser;  whereas  one 
who  has  assumed  responsibility  for  another's  debt,  that  is,  has  agreed 
to  pay,  is  at  once  liable  on  default  at  maturity.^  Again,  a  guarantor 
has  a  right  of  indemnity  against  his  defaulting  principal  on  an  implied 
assumpsit,^  which,  for  want  of  privity,  no  mere  indemnitor  could  enjoy. 
Accordingly,  to  distinguish  a  suretyship  contract  from  one  of  indemnity, 
the  question  is.  Did  the  promisor  agree  to  become  responsible  for  the 
debt  of  another,  or  only  to  reimburse  his  promisee  in  case  of  loss  ?  And 
since  an  insurer  is  an  indemnitor,^"  we  can  go  thus  far  in  distinguishing 
him  from  a  guarantor.  But  it  seems  impossible  to  go  further  in  this 
direction,  as  obligations  of  indemnity  may  more  nearly  resemble 
guaranties  than  insurance  contracts;  there  is  no  sharp  line  between 
them.^^  Accordingly  in  a  given  case  facts  and  surrounding  circum- 
stances must  determine  whether  a  surety  has  assumed  an   insurer's 

^Orrick  v.  Durham  (1883)  79  Mo.  174;  Begein  v,  Brehm  (1889)  123 
Ind.  160;  Packham  v.  Germ.  Fire  Ins.  Co.  (1900)  91  Md.  515;  West  of 
England  Fire  Ins.  Co.  v.  Isaacs  L.  R.  [1897]   i  Q.  B.  226. 

'McGrath  v.  Clark  (1874)  S6  N.  Y.  34. 

'Snyder  v.  Atlantic  Mut.  Ins.  Co.  (1884)  95  N.  Y.  196;  Richards,  In- 
surance, (3rd  ed.)   §  186. 

*Hoffecker  v.  New  Castle  County  Mut.  Ins.  Co.   (Del.  1875)   5  Hous. 

lOI. 

'Courtis  V.  Dennis  (Mass.  1844)  7  Met.  510,  518;  Kearnes  v.  Mont- 
gomery (1870)  4  W.  Va.  29. 

'Anderson  v.  Spence  (1880)  72  Ind.  315;  i  Brandt,  Suretyship  and 
Guaranty,   (3rd  ed.)  §  5. 

^Anderson  v.  Spence  supra. 

'Wicker  v.  Hoppock  (1867)  6  Wall.  94- 

'Rice  V.  Southgate  (Mass.  i860)  16  Gray  142;  In  re  Stout  (1900)  109 
Fed.  794;  Barth  v.  Graf  (1898)   loi  Wis.  27. 

"Dane  v.  Mortgage  Ins.  Corp.  Lim.  L.  R.  [1894]  i  Q.  B.  54;  Richards, 
Insurance,  (3rd  ed.)  §  24  and  note. 

"Frost,  Guaranty  Insurance,  14. 
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liability  or  a  surety's,  unless  it  be  the  policy  of  the  law  to  classify 
generally  as  insurers  those  who  engage  for  profit  in  the  business  of 
protecting  others   against  loss   through  the  default  of  third  persons. 

Such  di^■ergences  from  the  common  law  as  the  law  of  insurance 
has  taken  seem  to  result  not  from  legal  principles,  but  from  the  exigen- 
cies of  the  situation.  The  doctrines  of  waiver^^  g^jj  Qf  warranty,^' 
for  example,  are  clearly  founded  in  considerations  of  equity  and  policy; 
that  is,  these  two  very  distinctive  doctrines  of  insurance  law  are  due 
to  no  essential  peculiarity  of  the  contract,  but  to  extraneous  reasons. 
It  would  seem  that  the  policy  which  differentiated  insurance  law  from 
the  law  of  contract  might  well  justify  the  treatment  of  surety  com- 
panies in  a  manner  different  from  individual  sureties,  and  the  more 
so  as  the  contract  of  the  former  is  usually  one  of  indemnity.^*  The 
guaranty  insurance,  or  suretyship  business,  is  conducted  along  pre- 
cisely the  same  lines  as  the  insurance  business,^'  with  its  premiums, 
carefully  prepared  contracts,  numerous  conditions,  and  warranties. 
Accordingly  the  courts  have  regarded  guaranty  and  surety  companies 
rather  as  insurers  than  as  sureties.^'' 

This  is  illustrated  in  the  case  of  United  States  v.  Lynch  (1912) 
192  Fed.  364,  where  the  defendant  surety  company  urged  that  its  con- 
tract was  to  be  construed  strictly  in  its  favor  because  of  the  rule  that 
a  surety  is  a  favorite  of  the  law.^^  In  accordance  with  authority^" 
the  court  rejected  this  claim,  and,  it  is  submitted,  properly;  for  this 
rule  of  suretyship  rests  on  no  essential  characteristic  of  the  surety's 
contract,  but  on  grounds  of  equity  and  policy.-*'  The  surety^s  under- 
taking is  usually  for  accomodation — an  unrequited  act  of  friendship. 
While  the  principal  would  be  liable  independently  of  his  contract 
upon  a  quantum  meruit,  the  surety's  obligation  is  derived  from  his 
promise  alone. -^  His  moral  obligation  is  different  from  that  of  the 
ordinary  obligor.^s  Quite  the  reverse  is  true  of  the  surety  company,^^ 
as  has  been  pointed  out.  Accordingly  it  seems  right  that  it  should  be 
in  a  different  position  before  the  courts  from  an  individual  surety, 

^Tlichards,  Insurance,  (3rd  ed.)  §  126. 
"Richards,  Insurance,  (3rd  ed.)  §  102. 
"See  I  Brandt,  Suretyship  and  Guaranty,  (3rd  ed.)  §  5. 
"See  Guaranty  Co.  z:  Wood   (1895)  68  Fed.  529,  for  a  notion  of  the 
business  methods  of  these  companies. 

"See  Richards,  Insurance,  (3rd  ed.)  §  469;  Steams,  Suretyship,  446. 

"Bank  of  Tarboro  z:  Fidel,  and  Dep.  Co.  (1901)  128  N.  C.  366;  Dane 
V.  Mortgage  Ins.  Corp.  Lim.  supra;  see  Eickhoff  v.  Fidelity  and  Cas.  Co. 
(1898)  74  Minn.  139;  People  z:  Rose  (1898)  174  111.  310;  Robertson  v. 
U.  S.  Cr.  System  Co.  (1894)  57  N.  J.  L.  12;  Wheeler  v.  Real  Est.  Tit.  Ins. 
Co.  (1894)  160  Pa.  408. 

'"Ulster  Co.  Sav.  Inst.  v.  Young  ("1899)  161  N.  Y.  23;  Miller  v.  Stewart 
(1824)  9  Wheat.  680. 

"U.  S.  V.  Nat  Surety  Co.  (1899)  92  Fed.  549;  see  City  Trust  etc.  Co. 
v.  Lee  (1903)  204  111.  69. 

""i  Brandt,  Suretyship  and  Guaranty,   (3rd  ed.)  §  107. 
""Ibid. 

"Pickersgill  v.  Lahens    (1872)    15  Wall.   140;  Van  Derveer  v.  Wright 
(N.  Y.  1849)  6  Barb.  547;  see  White  z:  Moore  (1885)  23  S.  C.  456. 
^See  I   Brandt,  Suretyship  and  Guaranty,    (3rd  ed.)   236  n.  69. 
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and  that,  far  from  applying  the  rule  that  a  surety's  obligation  is 
"strictissimi  juris",  the  coiirts  should  have  subjected  him  to  the  opposite 
rule  of  insurance  law,  that  the  contract  is  to  be  construed  strictly 
against  the  insurer.^* 


Stockholders'  Individual  Liability  and  the  Conflict  of  Laws. — 
The  assumption  that  the  common  law  relation  between  the  fictional 
corporate  entity  and  its  stockholders  and  creditors  is  substantially  a 
contractual  one,^  though  not  free  from  inconsistencies,^  is  neverthe- 
less very  close  to  the  truth,  and  it  is  well  established  that  the  result- 
ing obligations  are  enforcible,  under  principles  of  comity,  beyond  the 
borders  of  the  state  of  incorporation.^  The  law  of  the  domicil,  it  is 
said,  fixes  the  rights  and  liabilities  of  the  parties  to  the  corporate  agree- 
ment. But  although  there  is  secured  by  incorporation  a  limited  liability 
in  dealings  with  strangers,  nevertheless  this  liability  remains  inher- 
ently consensual  whether  the  extent  of  the  limitation  granted  by  the 
charter  be  very  considerable,*  as  it  usually  is,  or,  as  in  the  case  of  a 
so-called  unlimited  liability  corporation,  practically  insignificant.^  In 
either  case,  the  nature  of  the  liability  is  the  same,  since  it  simply  con- 
sists of  what  remains  after  the  scope  of  the  limitation  has  been  deter- 
mined. It  seems  further  that  the  quantum  of  exemption  conferred, 
depending  as  it  must  upon  the  legislative  intent,  may  be  defined  and 
fixed  by  the  charter  or  enabling  act  interpreted  either  by  themselves  or 
in  connection  with  any  existing  provision  of  the  statutory  or  organic 
law.^  This  conclusion  seems  logically  unassailable,  for  a  general  statu- 
tory or  constitutional  provision,  as  an  expression  of  the  legislative 
will,  cannot  be  less  effectual  than  a  special  charter  or  enabling  act. 
Neither  one  is  either  clearer  or  less  clear  than  the  other,  and  accord- 
ingly the  operation  of  a  statute  of  the  domicil  providing  for  unusual 
individual  liability,  is  simply  to  confer  upon  stockholders,  in  corpora- 
tions subsequently  formed,  a  slighter  exemption  from  liability  than 
they  would  otherwise  have  had.  Such  appears  to  be  the  ultimate 
significance  of  the  familiar  statement  that  the  general  law  of  the 
domicil  enters  into  the  corporate  charter;  but  in  spite  of  the  universal 

''Walker  z;..Holtzclaw  (1899)  57  S.  C.  459;  Tebbetts  v.  Merc.  Cr.  Guar. 
Co.  (1896)  73  Fed.  95;  Pittsburgh  etc.  Co.  v.  Keokuk  etc.  Co.  (1901)  107 
Fed.  781 ;  Bank  of  Tarboro  v.  Fidel,  and  Dep.  Co.  supra;  Guarantee  Co.  v. 
Mechanics'  Sav.  and  Tr.  Co.  (1896)  80  Fed.  766;  American  Surety  Co.  v. 
Pauly  (1898)   170  U.  S.  133,  144- 

^See  I  Morawetz,  Private  Corporations,  (2nd  ed.)  24;  Pinney  v.  Nelson 
(1901)    183  U.  S.  144- 

"This  relation  cannot  be  considered  strictly  contractual,  for  it  has  at- 
tributes which  are  not  explainable  on  any  theory  of  contract.  See  Hohfeld, 
Stockholders'  Individual  Liability,  9  Columbia  Law  Review  285,  309  et  seq.; 
Crippen  v.  Laighton  (1899)  69  N.  H.  540;  Hancock  Bank  v.  Farnum  (1898) 
20  R.  L  466,  reversed  (1900)   176  U.  S.  640. 

'Bank  of  Augusta  v.  Earle  (1839)  38  U.  S.  SiQ- 

*Latimer  v.  State  Bank  (1897)   102  la.  162. 

"Corning  v.  McCullough  (1847)  i  N.  Y.  47;  see  Hohfeld,  op.  cit,  305, 
n.  48. 

•Whitman  v.  Bank  (1900)  176  U.  S.  559;  Starkweather  v.  Am.  Bible 
Society   (1874)   72  111.  50. 
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acceptance  of  this  formula,  the  courts  have  reached  widely  different 
results  in  attempting  to  apply  it  in  the  field  of  the  conflict  of  lawsJ 

The  conclusion  just  reached,  however,  that  a  shareholder's  individual 
liability  to  corporate  creditors  is  no  less  contractual  because  enlarged 
by  statute  law,  indicates  that  the  rules  applicable  to  contracts  must 
be  held  to  govern  the  extra-territorial  effect  of  the  liability  under  dis- 
cussion, as  they  admittedly  would  in  the  absence  of  such  statute.  What- 
ever of  consensuality,  then,  exists  between  the  corporation  and  cred- 
itor, is  to  be  found  in  the  conception  that  the  contract  of  incorporation 
constitutes  at  the  same  time  an  offer  to  assume  the  obligations  imposed 
by  the  law  of  the  domicil,  be  they  great  or  small,  for  the  benefit  of 
any  person  dealing  with  the  corporation,  in  consideration  of  his  so 
dealing.^  Thus  a  corporate  agent  in  a  foreign  state  is  authorized  to 
bind  the  shareholders  individually  by  this  very  offer,  and  none  other, 
and  it  is  surely  fair  in  the  ordinary  case  that  the  creditor,  as  well 
as  the  stockliolders,  should  be  held  to  have  contracted  with  a  view  to 
the  law  of  the  domicil  as  embodied  in  this  offer,  and  should  be  debarred 
from  relying  on  the  law  of  his  own  sovereignty,  for  he  was  put  on  notice 
of  possible  restrictions  in  the  agent's  authority  by  the  very  fact  that 
he  was  acting  for  a  foreign  corporation.  What  law  will  govern  a  con- 
tract depends,  in  the  absence  of  express  designation,  not  so  much 
upon  the  actual  intention  of  either  party,  as  upon  what  the  parties 
must  be  presumed  as  reasonable  men  to  have  intended.^  The  logic  of 
this  doctrine,  furthermore,  probably  demands  that  both  the  residence 
of  the  shareholder,  and  his  status  as  an  original  corporator  or  subse- 
quent purchaser  of  stock,  should  be  immaterial.  But  in  practice  it 
has  been  laid  down,  at  least  in  the  case  of  a  mere  buyer  of  stock,  that 
the  courts  of  no  country  will  trammel  dealing  in  stocks  by  holding 
one  of  its  own  citizens  to  knowledge  and  contractual  acceptance  of 
liabilities  provided  in  the  general  law  of  the  domicil  of  the  foreign  cor- 
poration.^^ 

The  recent  case  of  Thomas  v.  Matthieson  (C.  C.  A.  2nd  Cir.  1911) 
192  Fed.  495,  illustrates  a  further  related  step  in  the  problem  here 
presented.  A  creditor's  action  was  brought  against  a  Xew  York  stock- 
holder of  an  Arizona  corporation,  formed  for  doing  business  in  Cali- 
fornia, where  the  debt  was  incurred.  By  statute  in  the  latter  State, 
stockholders  were  subject  to  individual  liability,  while  the  common  law 
rule  prevailed  in  Arizona;  and  an  express  charter  provision  repudiated 
such  individual  liability  and  invoked  the  Arizona  law.  An  expressed 
design  to  do  business  in  a  particular  State  is  held  to  subject  contracts 
there  made  to  the  lex  loci  contractus ;^^  but  in  the  absence  of  such 
an  expression  in  the  charter,  or  where,  as  in  the  principal  case,  there 

^There  is  one  class  of  decisions  holding  this  liability  to  be  purely  statu- 
tory and  therefore  strictly  local,  Crippen  v.  Laighton  supra;  Hancock 
Bank  v.  Famum  supra,  in  lower  court,  while  another  line  of  cases  deems 
it  to  be  essentially  contractual  and  transitor>'.  Whitman  v.  Bank  supra; 
Hancock  Bank  z:  Farnum  (1900)  176  U.  S.  640;  Hohfeld.  op.  cit.,  315,  n.  76. 

'i  Morawetz,  op.  cit.,  24;  2  id.  870. 

'Hohfeld,  op.   cit,  503,  n.   24,  504. 

"Copin  V.  Adamson  (1874)  L.  R.  9  Exch.  345.  It  is  very  probable,  how- 
ever, that  the  more  libera!  and  continually  broadening  view  of  comity 
prevalent  as  between  sister  States  would  in  this  country'  require  an  opposite 
result. 

"Pinney  v.   Nelson   supra. 


452  COLUMBIA   LAW   RBVIBW. 

is  an  expression  of  a  contrary  intent,  it  would  seem  that  there  could 
be  no  presuniiption  in  reason  and  fairness  except  that  the  parties  in- 
tended their  agreement  to  be  governed  by  the  law  of  the  corporate 
domicil.^- 


EiGHT  OF  Party  to  Impeach  Witness  Called  by  Himself. — The 
rule  that  one  cannot  impeach  his  own  witness  undoubtedly  originated 
in  the  duties  of  the  early  Anglo-Saxon  compurgators  who  were  chosen 
by  each  litigant  to  vouch  for  his  cause.^  The  success  of  his  case  thus 
depended  upon  their  credibility  and  their  impeachment  would  have 
meant  his  defeat.  But  under  the  modern  theory  of  evidence  as  a  method 
of  bringing  facts  to  the  knowledge  of  the  court  or  jury,  the  idea  that 
a  party  guarantees  the  trustworthiness  of  his  witnesses,  though  often 
advanced  even  now  as  a  reason  for  the  continuance  of  the  rule,^  is 
contrary  to  the  fact.  A  litigant  nowadays  has  no  unlimited  choice  of 
witnesses.  On  the  contrary,  he  must  take  those  who  know  the  facts 
upon  which  he  intends  to  rely,  whatever  their  character,  and  the  sum- 
moning of  i)ersons  known  to  be  unreliable,  or  who  are  likely  to  give 
testimony  to  some  extent  adverse,  may  therefore  often  be  necessary 
and  entirely  consistent  with  good  faith. ^  It  is  widely  established,  in- 
deed, that  in  cases  where  a  party  is  under  a  legal  duty  to  summon 
certain  witnesses,  he  may  impeach  them,  since  he  had  no  choice;*  but, 
as  just  suggested,  necessity  may  equally  restrict  his  choice  and  should 
lead  to  the  same  result. 

This  historical  reason  having  thus  long  since  lost  its  force,  it  re- 
mains to  inquire  if  the  rule  can  find  support  to-day.  It  is  clear,  at  least, 
that  its  abrogation  could  afford  no  greater  opportunities  for  collusion 
than  now  exist,^  but  it  has  been  urged  that  if  an  attack  upon  one's 
own  witnesses  were  allowed,  they  might  be  coerced  into  giving  any 
testimony  desired.^  It  would  seem,  however,  that  to  give  to  one  party 
an  unlimited  right  of  impeachment  while  denying  it  to  the  other,  as 
in  the  recent  New  York  case  of  Power  v.  Broohlyn  Heights  By.  (1912) 
40  N.  Y.    L.  J.  No.  126,'^  might  well  induce  a  witness  to  favor  the 

"'Risdon  Iron  Works  v.  Furness  L.  R.  [1905]  i  K.  B.  304,  aff'd  L.  R. 
[1906]   I  K.  B.  49. 

^Wigmore,  Evidence,  §  896;  i  Pollock  &  Maitland,  Hist,  of  English 
Law,  139,  140. 

Tollock  V.  Pollock  (1877)  71  N.  Y.  137;  Comw.  v.  Hudson  (Mass. 
1858)   II  Gray  64. 

^Brooks  V.  Weeks  (1877)   121  Mass.  433. 

^Denneth  v.  Dow  (1840)  17  Me.  19;  Wigmore,  Evidence,  §  917;  Green- 
leaf,  Evidence,  (i6th  ed.)  §  443.  At  one  time  a  party  was  not  allowed^  to 
introduce  evidence  even  on  a  material  point  for  the  purpose  of  contradict- 
ing other  evidence  given  by  one  of  his  witnesses,  but  this  is  universally 
allowed  now  even  though  the  effect  is  to  impeach  his  own  witness.  Wig- 
more,  Evidence,  §  897;  Bradley  v.  Ricardo  (1831)  8  Bing.  57;  Starkie, 
Evidence,   (loth  Am.  ed.)   *244. 

"Wright  V.  Beckett  (1838)   i  M.  &  Rob.  414. 

*Wigmore,  Evidence,  §  899. 

^The  rule  that  in  case  of  surprise  a  party  may  cross-examine  his  own 
witness  as  to  prior  contradictory  statements,  but  may  not  prove  _them_  by 
other  evidence,  obtains  in  some  jurisdictions,  while  other  jurisdictions 
allow  such  statements  to  be  proved  by  extrinsic  testimony.  Chase's 
Stephen's  Digest,  330,  2nd  footnote. 
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former,  from  whom  alone  he  had  anything  to  fear.  Such  inequity 
would  then  actually  open  the  way  to  coercion  by  an  adversary,  whereas 
if  both  sides  might  impeach,  neither  would  be  at  a  disadvantage  in 
this  regard.  Accordingly,  there  seems  to  be  little  danger  of  coercion 
unless  a  litigant  be  at  liberty  to  blacken  the  character  of  his  witnesses 
whenever  they  fail  to  satisfy  his  wishes. 

But  a  consideration  of  the  true  aim  of  our  modem  trial  by  jury  will 
lead,  it  is  submitted,  to  the  formulation  of  a  rule  which  escapes  this 
difficulty.  Formalism  is  no  longer  an  object  in  itself,  but  the  purpose 
of  evidence  is  to  discover  the  truth  and  merits  of  the  case;  and  every- 
thing should  therefore  be  submitted  to  the  jury  which  will  aid  them 
in  determining  the  actual  facts.*  Evidently  an  indiscriminate  vilifi- 
cation of  the  general  character  of  a  witness  could  only  confuse  the 
jury  in  weighing  his  testimony,  and  accordingly  impeachment  of  this 
broad  type,  which  apparently  presents  the  only  possible  opportunity 
for  coercion,  should  be  forbidden.^ 

But  it  is  of  the  greatest  importance  that  a  jury  should  measure  as. 
accurately  as  possible  the  credibility  of  the  witness;  and  it  is  hardly 
consistent  with  the  search  for  the  merits  of  cases  that  the  truth  should 
be  welcomed  if  brought  to  light  by  one  side  of  a  controversy,  but  for- 
bidden if  sought  to  be  shown  by  the  other.^°  Indeed,  the  unduly  dam- 
aging force  of  adverse  testimony  given  by  one's  own  witness  would 
constitute  an  additional  penalty  in  such  a  case.  Only  some  grave 
offence,  it  would  seem,  could  justify  this  discrimination,  but  the  party 
calling  a  witness,  as  pointed  out  above,  can  be  guilty  of  nothing  repre- 
hensible in  so  doing.  It  follows,  then,  that  it  should  be  open  to  both 
parties  alike,  as  it  now  admittedly  is  to  an  adversary,^^  to  show  lack  of 
veracity  in  the  witness.  There  could  be  but  little  cause  for  fear  to 
an  honest  witness  in  such  a  rule,  and  surely  justice  requires  that  any 
deception  on  the  stand  should  be  exposed.  Similarly  any  facts  tending 
to  disprove  or  weaken  particular  testimony,  such  as  prior  contradictory 
statements,^^  or  interest  and  bias,^^  or  fraud  or  subornation,^*  should 
be  brought  to  the  attention  of  the  jury.  It  mvist  be  borne  in  mind, 
however,  that  this  evidence  should  be  admissible  only  to  counteract  ad- 
verse testimony  actually  given,  and  for  the  sake  of  impeachment  alone. 
To  permit  such  facts  to  be  shown  where  a  witness  simply  failed  to 
testify  as  expected,  would  be  indirectly  to  bring  in,  because  of  its  in- 
herent force,  evidence  not  properly  admissible  as  such.^° 

The  view  that  the  rule  forbidding  impeachment  of  one's  own  wit- 

'Bradley  v.  Ricardo  supra. 

*U.  S.  v.  Vansickle  (1840)  2  McL.  C.  C.  219;  Atwood  v.  Impson  (1869) 
20  N.  J.  Eq.  150;  Wigmore,  Evidence,  §§  922,  923;  contra,  Bakeman  v. 
Rose   (N.  Y.  1837)    18  Wend.  146. 

"If  both  parties  had  to  use  an  unscrupulous  witness,  both  would  be  at 
his  absohite  mercy  under  the  rule  as  applied.  Coulter  v.  Am.  Merchant's 
Express  Co.  (1874)  56  N.  Y.  585;  and  see  Comw.  v.  Hudson  supra;  Story 
V.  Saunders   (Tenn.   1848)   8  Humph.  663. 

"Starkie,  Evidence,    (loth  Am.  ed.)   *246. 

"Wright  V.  Beckett  supra;  Selover  v.  Bryant  (1893)  54  Minn.  434; 
Hulburt  V.  Bellows  (1870)  50  N.  H.  105,  argument  for  plaintiff. 

"Dunn  V.  Aslett  (1838)  2  M.  &  Rob.  122. 

"See  Wigmore,  Evidence,  §  901 ;  Wright  v.  Beckett  supra. 

"People  V.  Mitchell    (1892)   94  Cal.  550. 
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ness  is  an  arbitrary  and  needless  obstruction  of  justice  is  borne  out  by 
the  marked  tendency  to  modify  it  either  by  decision^"  or  by  legisla- 
tion.^^ The  Massachusetts  statute,  which  permits  such  impeachment 
either  by  cross-examination  or  by  extrinsic  testimony,  irrespective  of 
surprise,  but  forbids  general  attacks  upon  character,  is  typical  of  the 
better  view. 


Eelation  of  Principal  and  Third  Party  on  Eatification  of  Un- 
authorized Contracts. — Authorities  are  united  on  the  proposition  that 
the  ratification  of  a  contract  made  by  an  unauthorized  agent  binds 
the  principal  by  relation  from  the  time  of  the  original  transaction.^ 
This  unanimity  disappears,  however,  when  the  principal  upon  ratifica- 
tion invokes  this  doctrine  to  bind  the  third  party  from  that  time.^ 
The  English  courts  have  always  adhered  strictly  to  the  maxim  that 
ratification  is  equivalent  to  prior  authority,  and  hold  the  third  party' 
even  though  he  withdrew  his  assent  and  notified  the  assumed  principal 
prior  to  ratification.*  They  deem  him  free  from  the  obligation  only 
when  he  and  the  unauthorized  agent  mutually  agree  to  rescind.'^ 

The  decisions  of  American  coxirts  upon  this  question  are  openly 
at  variance.^  In  several  jurisdictions,  for  instance,  ratification  will 
not  bind  the  third  party  unless  he  again  assents  to  the  contract,''^  and 
it  must  be  admitted  that  this  result  follows  naturally  from  orthodox 
principles  of  contract,  which  require  mutuality  of  obligation  before 
either  party  is  bound.  These  courts,  however,  are  unwilling  to  carry 
the  doctrine  to  its  logical  conclusion,  for  although  they  hold  the  original 
contract  a  nullity,  they  nevertheless  refuse  to  regard  the  subsequent 
ratification  and  assent  as  the  creation  of  a  new  contract,  but  deem  the 
agreement  to  relate  to  the  time  of  the  original  transaction.  The  fore- 
going view  is  often  sought  to  be  supported  by  a  considerable  number 
of  decisions  in  other  jurisdictions  which  may,  however,  be  distinguished, 

"Hurlburt  v.  Bellows  supra;  Selover  v.  Bryant  supra. 

"(Mass.)  Rev.  Laws  cl.  175,  §  24;  (Eng.)  17  &  18  Vict.  cl.  125,  §  22; 
(Vt.)  (1886)  Pub.  Stat.  1906,  §  1597;  (Ind.)  Burns  Anno.  Stat.  §  531; 
(Cal.)  Code  Civ.  Pro.,  §§  2049,  2052;   (Ore.)  Lord's  Ore.  Laws,  §  861. 

^Mechem,  Agency,  §  167;  Story,  Agency,  (8th  ed.)  §  239. 

"Mechem,  Agency,  §  179;  Story,  Agency,  (8th  ed.)  §§  245-248;  Atlee 
V.  Bartholomew  (1887)  5  Am.  St.  Rep.  103,  109;  5  Law  Quar.  Rev.  440; 
9  Harv.  L.  Rev.  60. 

^Routh  V.  Thompson  (1811)  13  East  274;  Hagedorn  v.  Oliverson  (1814) 
2  M.  &  Selw.  485. 

*Bolton  Partners  v.  Lambert  (1889)  L.  R.  41  Ch.  D.  295;  In  re  Copper 
Mines  (1890)  L.  R.  45  Ch.  D.  16;  In  re  Tiedemann  and  Lederman 
Freres  (1899)  2  Q.  B.  66. 

"Walter  v.  James  (1871)  L.  R.  6.  Exch.  124. 

"Some  commentators  assume  that  they  unanimously  negative  the  con- 
clusions reached  in  England.  See  the  controversy  indicated  by  5  Am.  St. 
Rep.  109  and  24  Am.  L.  Rev.  580. 

'Dodge  V.  Hopkins  (1861)  14  Wis.  686;  Atlee  v.  Bartholomew  (1887) 
69  Wis.  43;  Clews  V.  Jamieson  (1898)  89  Fed.  63.  These  cases  are  admit- 
tedly based  on  the  decision  in  Townsend  v.  Corning  (N.  Y.  1840)  23  Wend. 
435,  which  is  cited  as  standing  for  this  doctrine.  This  case,  however, 
decides  only  that  where  an  agent  fails  to  execute  a  sealed  instrument  in 
his  principal's  name,  the  principal  cannot  ratify  the  act  so  as  to  bind  the 
third  party,  a  proposition  which  has  been  established  since  the  anonymous 
cases  (1405)  Y.  B.  7  H.  IV.  34  pi.  i  and  (1586)  Gobolt,  109,  pi.  129. 
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and  reconciled  with  the  rule  laid  down  by  the  English  courts.  These 
are  cases  in  which  a  principal  who  ratifies  an  unauthorized  contract 
for  the  purchase  of  land  by  suing  for  its  specific  performance,  is 
denied  relief.®  Equity  is  reluctant  to  aid  one  who  has  not  absolutely 
bound  himself,  and  insists  upon  a  mutuality  of  right  to  equitable 
remedies,^  which  is  lacking  here  before  the  principal  begins  suit.  The 
result  reached  in  these  cases  is,  therefore,  due  solely  to  this  equitable 
principle,  and  is  not  in  opposition  to  the  English  rule.  In  the  absence 
of  the  element  of  specific  performance,  these  same  courts,  unite  with 
*^.ie  weight  of  American  authority  in  adhering  to  the  English  doctrine.^" 

The  entire  theory  of  ratification,  however,  is  an  anomaly  in  the 
law  of  contracts,  for  in  the  original  transaction  the  third  party  does 
not  receive  the  consideration  which  he  really  desires,  the  obligation  of 
the  principal.  While  the  doctrine  has  been  so  well  established  in  cases 
where  the  third  party  is  suing  that  it  can  now  no  longer  be  questioned, 
its  anomalous  character  should  prevent  its  further  extension  unless 
for  the  sake  of  equitable  results.  But  to  allow  the  principal  freedom 
to  balance  the  relative  benefits  of  repudiation  and  ratification  while 
the  third  party  stands  helpless  is  surely  the  reverse  of  equity.^^  The 
third  party  should  therefore  be  left  free  to  withdraw  on  discovering 
the  agent's  want  of  authority.  But  since  no  court  consistently  treats 
the  original  contract  as  a  nullity  and  since,  furthermore,  the  third 
party  has  manifested  his  assent,  he  should  be  compelled  to  notify  the 
principal  of  his  intention  to  repudiate,  and  until  he  does  so,  the  latter 
may  meet  his  expressed  assent  by  ratification,  thus  making  a  contract 
of  mutual  promises.^-  It  is  submitted  that  by  thus  regarding  his 
indicated  assent  as  continuing  until  revocation,  he  is  subjected  to 
no  undue  hardship,  especially  since  he  receives  the  agent's  warranty 
of  authority,i3  which,  while  it  is  not  what  he  desired,  may  nevertheless 
be  of  substantial  value. 

The  foregoing  argument  that  the  doctrine  of  ratification  should 
be  limited  to  cases  where  it  produces  just  results  finds  strong  support 
in  the  unanimous  refusal  of  the  American  courts  to  allow  the  principal 
to  ratify  at  a  time  when  it  would  no  longer  be  legally  possible  for 
him  to  make  the  agreement  itself.^*  Thus,  a  Federal  court  in  the  case 
of  Kline  Brothers  &  Co.  v.  Royal  Ins.  Co.  (1911)  192  Fed.  398,  recently 
refused  to  aid  a  principal  who  sought  to  recover  upon  a  fire  insurance 
policy  which  he  had  ratified  after  the  loss  had  occurred.  The  unfair- 
ness of  permitting  ratification  under  such  circumstances  is  obvious, 
but  even  here  the  English  courts  allow  recovery^^  and  thus  give  logical 
completeness  to  the  anomaly  of  ratification  at  the  expense  of  justice. 

•Wilkinson  z:  Harwell  (1846)  13  Ala.  660;  Cowan  v.  Curran  (1905) 
216  111.  598. 

'Pomeroy,  Specific  Performance  of  Contracts,  (2nd  ed.)  §  160.  See 
W'ylson  z:  Dunn  (1887)  L.  R.  34  Ch.  D.  569. 

'•Hills  V.  McMunn  (1908)  232  111.  488;  Andrews  v.  Ins.  Co.  (1883) 
02  N.  Y.  596;  Hall  z:  Ins.  Co.  (1889)  57  Conn.  105;  McClintock  v.  Oil 
0.  (1892)  146  Pa.  144,  161-2. 

"See  Atlee  v.  Bartholomew  supra;  Dodge  v.  Hopkins  supra. 

"And  mere  lapse  of  time  should  not  relieve  the  third  party,  since  he 
does  not,  as  in  the  case  of  an  offer,  intend  that  his  assent  should  continue 
only  for  a  reasonable  period. 

"Collen  v.  Wright  (1857)  8  E.  &  B.  647- 

"McCracken  z:  San  Francisco  (i860)  16  Cal.  591. 

"Williams  z:  Insurance  Co.  (1876)  L.  R.  i  C.  P.  D.  757- 
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Admissibility  of  Parol  Evidence  to  Show  a  Eeservation  of  Grow- 
ing Crops. — The  conflict  of  decisions  as  to  whether  parol  evidence  is 
admissible  to  show  a  reservation  of  growing  crops  in  the  grantor  of 
an  estate  by  deed,  seems  largely  attributable  to  a  difference  of  opinion 
as  to  the  true  nature  of  the  subject-matter.  Thus  it  has  been  held 
that  since  such  crops  are  inherently  personal  property,  the  presump- 
tion that  they  pass  under  a  deed  of  the  land  to  which  they  are  at- 
tached may  be  rebutted  by  parol  evidence.^  Other  courts,  proceed- 
ing upon  the  theory  that  they  are  real  property,  have  declared  that 
they  necessarily  follow  the  title  to  the  land,  and  that  therefore  such 
evidence  is  objectionable  on  the  ground  that  it  would  vary  the  terms 
of  the  deed.2  Still  others,  while  admitting  that  growing  crops  are 
real  property,  consider  that  they  may  be  converted  into  personalty 
by  a  verbal  agreement  of  the  parties  prior  to  the  execution  of  the 
deed,  and  that  consequently  their  reservation  may  be  shown  by  parol.^ 
This  diversity  of  opinion  is  no  doubt  due  to  the  curious  combina- 
tion of  characteristics  of  both  real  and  personal  property  possessed  by 
fructus  industriales.  On  the  one  hand,  they  pass  to  the  devisee  rather 
than  to  the  executor  of  the  deceased  landowner,*  and  are  not  the  sub- 
ject of  larceny  at  common  law.^  On  the  other,  they  were  transfer- 
able by  will  before  the  Statute  of  Wills;"  they  go  to  the  executor  and 
not  to  the  heir;''  they  can  be  gathered  by  a  tenant  at  will  after  the 
termination  of  his  estate  by  his  landlord  f  they  are  subject  to  levy  and 
execution  like  ordinary  chattels;^  and  they  are  not  an  interest  in  land 
within  the  fourth  section  of  the  Statute  of  Frauds.^"  With  the  excep- 
tion of  this  latter  characteristic,  however,  all  the  foregoing  indicia  of 
personalty  can  be  traced  to  the  doctrine  of  emblements,  which,  in 
the  interests  of  justice  and  good  husbandry,  regarded  unharvested 
crops  as  personalty  for  the  benefit  of  a  dispossessed  tenant  and  his 
executor.^^     But  the  very  existence   of  this   doctrine  is  inconsistent 

'Walton  V.  Jordan  (1871)  65  N.  C.  170;  Flynt  v.  Conrad  (N.  C.  1867) 
Phil.  L.  190. 

^Brown  v.  Thurston  (1868)  56  Me.  126;  Damery  v.  Ferguson  (1892) 
48  111.  App.  224;  Vanderkarr  v.  Thompson  (1869)  19  Mich.  82;  Kamm- 
rath  V.  Kidd  (1903)  89  Minn.  380;  Mclllvaine  v.  Harris  (1855)  20  Mo.  457; 
Harvey  v.  Million   (1879)   67  Ind.  90. 

^Baker  v.  Jordan  (1854)  3  Oh.  St.  438;  Backenstoss  v.  Stahler's 
Adm'rs  (1859)  3s  Pa-  251;  Harbold  v.  Kuster  (1863)  44  Pa.  392;  Kerr  v. 
Hill  (1886)  27  W.  Va.  576,  614;  see  2  Devlin,  Deeds,  (3rd  ed.)  §  980-c. 
Where  the  parties  have  expressly  agreed  upon  a  reservation  as  part  of 
the  consideration  for  the  conveyance,  it  seems  clear  that  this  may  be 
shown  by  parol.  Grabow  v.  McCracken  (1902)  23  Okla.  612;  Heavilon  v. 
Heavilon  (1868)  29  Ind.  509;  Holt  v.  Holt  (1894)  57  Mo.  App.  272, 
though  this  rule  has  been  denied  in  two  jurisdictions,  Adams  v.  Watkins 
(1894)    103  Mich.  431;  Kammrath  v.  Kidd  supra. 

■"Spencer's  Case  (1622)  Winch  51;  Cooper  v.  Woolfitt  (1857)  2  H.  & 
N.  122. 

°2  Bl.  Com.,  404. 

'Ibid. 

■'Co.  Lit.  (Day's  Edition),  55-a,  55-&. 

*Lit.,  §  68. 

"i   Freeman,  Executions,    (3rd  ed.)    §  113. 

'"Burdick,  Sales,  21,  22. 

"2  Bl.  Com.,  122,  404. 
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with  the  idea  that  they  could  have  been  personal  proi)erty,  f or  in  that 
(•ontingency  there  would  have  been  no  need  of  such  a  principle,^^ 
-ince  a  dispossessed  tenant  has  always  been  allowed  a  reasonable  oppor- 
tunity to  remove  his  personal  effects.^'  So  it  seems  that  growing 
crops  were  originally  classed  as  realty,  and  that  their  inherent  nature 
remains  unchanged  in  spite  of  the  confusion  caused  by  the  law  of 
emblements.^* 

It  is  doubtful,  therefore,  whether  those  decisions  which  admit 
parol  evidence  of  a  reservation  of  crops  on  the  theory  that  they  are 
by  nature  personalty  can  be  supported.  Nevertheless,  it  is  well 
established  that  certain  species  of  real  property  which  are  merely 
annexed  to  and  not  incorporated  in^^  the  freehold  can  be  construc- 
tively severed  therefrom  and  converted  into  personalty  by  a  verbal 
agreement  of  the  parties,  in  which  it  is  clearly  their  intention  to 
regard  them  as  chattels.^*^  Such  is  the  theory  upon  which  sales  of 
both  fruchis  industriales^'  and  fructus  naturales^^  and  of  fixtures^* 
have  been  held  not  to  be  within  the  fourth  section  of  the  Statute  of 
Frauds.  In  like  manner  an  oral  contract  by  which  any  of  the  above 
are  reserved  as  chattels  in  the  grantor  before  a  conveyance  is  made 
should  be  equally  effectual  as  a  mode  of  severance.^*'  Having  thus 
become  personal  property  it  follows  that  parol  evidence  is  admissible 
to  show  that  they  were  not  part  of  the  subject-matter  upon  which 
the  deed  was  intended  to  operate.^^  And  since  the  reservation  of 
fixtures  which  have  been  actually  severed  from  the  realty  may  be 
shown  by  parol,--  it  would  seem  justifiable  to  apply  the  same  rule 
to  growing  crops  which  have  been  constructively  severed.  It  is  true, 
indeed,  that  the  majority  of  decisions  refuse  to  adopt  the  doctrine 
just  su^ested.^^  Thus  in  the  recent  case  of  Cantrell  v.  Crane 
(Mo.  1912)  143  S.  W.  837,  where  the  plaintiff  sought  to  show  a  parol 
reservation  of  crops  growing  on  land  conveyed  by  deed,  the  court 
held  such  evidence  inadmissible  as  varying  the  terms  of  the  deed. 
But  it  is  submitted  that  under  the  principle  of  parol  severance  this 
objection  is  not  tenable,  since  the  purpose  of  the  evidence  is  simply 
to  show  that  the  property  in  question  was  in  fact  personalty,  as  a 
preliminary  step  to  proving  that  it  was  not  included  in  the  deed. 

"See  Bagley  v.  Col.  Southern  Ry.   (1896)  98  Ga.  626. 

''2  Bl.  Com.,  146;  Daniels  v.  Brown  (1857)   54  N.  H.  454. 

"Bagley  v.  Col.  Southern  Ry.  supra. 

"See  Noble  v.  Bosworth  (Mass.  1837)  19  Pick.  314;  Leonard  v. 
Clough  (1892)   133  N.  Y.  292. 

"Browne,  Statute  of  Frauds,  (5th  ed.),  §  234,  234-0;  but  see  Conner 
V.  Coffin   (1851)  22  N.  H.  538. 

''Browne,  Statute  of  Frauds,   (5th  ed.)   §  249- 

"8  Harv.  L.  Rev.  370. 

"Shaw  V.  Carbrey  (Mass.  1866)  13  Allen  462;  Long  v.  White  (1884) 
42  Oh.  St.  59. 

"Baker  v.  Jordan  supra. 

^Strong  V.  Doyle   (1872)   no  Mass.  92. 

"Noble  V.  Sylvester  (1869)  42  Vt.  146. 

"See  2  Devlin,  Deeds,  (3rd  ed.)  §  980-c;  Grabow  v.  McCracken  (1909) 
23  L.  R.  A.  [x.  s.]  1221,  n. 
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Agency — Katification  of  Contract — Insurance. — The  plpintiff  brought 
suit  upon  a  policy  of  fire  insurance  taken  out  in  its  name  by  an 
unauthorized  agent,  whose  act  it  ratified  after  the  loss  had  occurred. 
Held,  the  plaintiff  could  not  recover,  since  at  the  time  of  ratification 
it  was  no  longer  legally  possible  for  it  to  insure  the  property.  Kline 
Brothers  and  Co.  v.  Royal  Insurance  Co.  (1911)  192  Fed.  398.  See 
Notes,  p^  454. 

Bankruptcy — Composition — Effect  of  New  Promise. — After  a  dis- 
charge in  bankruptcy  procedings  secured  by  a  composition  offer  and 
settlement  in  which  the  plaintiff  joined,  the  debtor  promised  to  pay 
the  unsatisfied  portion  of  the  plaintiff's  claim.  Held,  the  new  promise 
might  be  made  the  basis  of  a  recovery.  Cohen  v.  Lachenmaier  (Wis. 
1912)  133  N.  W.  1099. 

While  in  England,  under  statutory  influence,  a  different  rule  has 
been  formulated.  Heather  v.  Wehh  (1876)  L.  E.  2  C.  P.  D.  1;  see 
Jaheman  v.  Cooh  (1878)  L.  R.  4  Ex.  D.  26,  it  is  settled  in  this 
country  that  a  discharge  in  bankruptcy  does  not  destroy  a  bankrupt's 
debts  but  merely  bars  the  creditor's  remedy.  Such  obligations,  there- 
fore, may  furnish  consideration  for  a  subsequent  promise  to  pay. 
Dusenhury  v.  Hoyt  (1873)  53  K  Y.  521;  Edwards  v.  Nelson  (1883) 
51  Mich.  121.  Where  a  debt  is  discharged  by  the  voluntary  act  of 
the  parties,  however,  it  ceases  to  exist  and  cannot  be  the  basis  of  a 
new  promise.  Shepard  v.  Rhodes  (1863)  7  R.  I.  470;  Hale  v.  Rice 
(1878)  124  Mass.  292.  In  the  absence  of  bankruptcy  statutes,  a  debtor 
may  discharge  his  obligations  by  virtue  of  a  voluntary  composition 
agreement  among  the  creditors,  which  is  founded  on  the  consideration 
of  their  mutual  forbearance  to  claim  the  full  sums  due.  Good  v. 
Cheesman  (1831)  2  B.  &  Ad.  328;  see  Williams  v.  Carrington  (N.  T. 
1857)  1  Hilt.  515.  But  where  by  statute,  as  in  the  principal  case, 
the  acceptance  of  a  composition  offer  by  a  majority  of  the  creditors 
permits  the  bankrupt  to  enforce  it  against  all,  Bankruptcy  Act  of 
1898,  §  12-h,  the  discharge  is  brought  about  not  by  the  creditors' 
voluntary  consent,  but  by  operaition  of  the  statute.  Glover  Co.  v.  Dome 
(1902)  8  Am.  B.  E.  702,  and  the  debt  therefore  still  exists.  In  re 
Merrimans  Estate  (1877)  44  Conn.  587.  The  same  result  has  been 
reached  by  those  cases  which  hold  that  the  act  of  a  creditor  in  enter- 
ing a  composition  agreement  is  not  such  a  voluntary  surrender  of 
his  debt  as  to  release  the  bankrupt's  surety.  Guild  v.  Butler  (1877) 
133  Mass.  498;  Cilley  v.  Colby  (1881)  61  N.  H.  63. 

Bankruptcy — Eraudulent  Conveyances — Transfer  of  Trustee's 
Right  to  Sue. — A  debtor  fraudulently  conveyed  property  more  than 
four  months  prior  to  bankruptcy.  The  trustee  in  bankruptcy,  finding 
the  funds  in  his  hands  insufficient  to  prosecute  a  suit  to  set  aside  the 
conveyance,  assigned  his  interest  in  the  property  under  an  order  of 
the  court.  Held,  the  trustee  had  a  transferable  interest.  In  re  Downing 
(D.  C.  N.  D.  N.  Y.  1912)  192  Fed.  683. 
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Fraudulent  conveyances  made  within  four  months  of  bankruptcy 
are  void  as  to  creditors,  and  the  property  remains  part  of  the  bank- 
rupt's estate,  passing  to  the  trustee.  Bankruptcy  Act  of  1898,  §  67-e. 
Conveyances  made  prior  to  the  four  months  period,  however,  vest  in  the 
grantee  the  legal  title,  and  the  trustee  has  only  an  equitable  right  to 
set  aside  such  transfers  as  a  creditor  might  avoid.  Bankruptcy  Act 
of  1898,  §  70-e.  But  though  a  bare  right  to  sue  in  equity  is  not  assign- 
able because  of  the  rule  against  maintenance,  Marshall  v.  Means  (1852) 
12  Ga.  61;  Norton  v.  Tuttle  (1871)  60  HI.  130,  it  is  generaUy  held 
that  the  trustee  has  a  transferable  property  interest  in  the  land  so 
conveyed  by  the  bankrupt.  Dickinson  v.  Burrell  (1866)  L.  K.  1  Eq. 
337;  Traer  v.  Cleus  (1885)  115  U.  S.  528.  At  common  law  any  con- 
veyance of  property  held  adversely  by  a  third  person  was  void.  4  Bl. 
Com.,  136.  While  some  jurisdictions  have  repudiated  this  rule,  Roberts 
V.  Cooper  (1857)  20  How.  467,  others  have  followed  it,  Everenden  v. 
Beaumont  (1810)  7  Mass.  76,  or,  as  in  Xew  York,  expressly  reaffirmed 
it  by  statutory  enactment.  Real  Property  Law,  §  260.  It  is  well  settled, 
however,  that  this  rule  does  not  apply  to  property  sold  under  an  order 
of  the  court,  Coleman  v.  Manhattan  Beach  Im.  Co.  (1883)  94  N.  Y. 
229;  Humes  v.  Bernstein  (1882)  72  Ala.  546,  and  the  decision  of  the 
principal  case  is  therefore  correct. 

Chattel  Mortgages — Failure  to  Record — Rights  of  Creditors. — 
A  chattel  mortgagor  in  possession  incurred  obligations  during  a 
period  when  the  mortgage  was  not  filed.  There  was  no  fraud  in  fact 
and  the  creditors  had  not  obtained  liens  on  the  mortgagor's  property 
before  the  mortgage  was  filed.  Held,  the  mortgage  was  valid  against 
creditors.    Bank  v.  Haverkampf  (X.  M.  1911)  121  Pac.  31. 

The  recording  acts  were  devised  to  avoid  the  harshness  of  the 
common  law  rule  that  retention  of  possession  and  apparent  title  in  the 
mortgagor  rendered  the  instrument  fraudulent  in  law  as  to  all  except 
the  parties  to  it.  Coles  v.  Clark  (1849)  57  Mass.  399;  11  Columbu 
Law  Review  473.  These  acts  usually  declare  unrecorded  mortgages 
invalid  as  to  "creditors"',  see  Jones,  Chattel  Mortgages,  (5th  ed.) 
§190  et  seq.,  and  the  diversity  of  opinion  among  the  courts  has  been 
caused  by  varied  interpretations  of  this  term.  Some  jurisdictions 
adhere  rigidly  to  the  common  law  rule  that  an  unrecorded  mortgage 
is  void  as  to  all  creditors.  Stephens  v.  Perrine  (1894)  143  N.  Y.  476; 
Roe  V.  Meding  (1895)  53  N.  J.  Eq.  350;  Collins  v.  Wilhoit  (1891) 
108  Mo.  451.  In  others,  existing  creditors  at  the  time  the  mortgage 
is  made  are  not  protected.  In  re  Sewell  (1901)  111  Fed.  '791,  but 
subsequent  ones  may  invalidate  the  mortgage  whether  their  claims 
have  been  reduced  to  liens  before  it  is  recorded  or  not.  Ruggles  v. 
Cannedy  (1899)  127  Cal.  290;  Dempsey  v.  Pforzheimer  (1891)  86 
Mich.  652.  However,  by  the  very  terms  of  the  recording  acts  a  new 
mortgage  properly  filed  would  be  binding  against  mere  contract  credi- 
tors if  there  was  no  fraud  in  fact,  and  it  seems  that  the  subsequent 
filing  of  a  previously  executed  mortgage  should  have  at  least  an  equal 
effect.  The  principal  case  is,  therefore,  correct  in  holding  the  mort- 
gage valid  against  creditors  who  had  not  secured  liens  prior  to  the 
recording.  Harrison  v.  Carthage  Mill  Co.  (1902)  95  Mo.  App.  80; 
Am.  Lead  Pencil  Co.  v.  Champion  (1896)  57  Kan.  352.  It  is  also 
based  on  the  fact  that  the  New  Mexico  recording  act  does  not  specifi- 
cally name  creditors  among  those  who  may  invalidate  an  unfiled 
mortgage. 
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C  HOSES  IN  Action — Assignment — Contract  Induced  by  Fraud — De- 
fenses OF  Obligor. — The  obligee  of  a  contract  induced  by  his  fraud, 
assigned  it  to  the  plaintiff,  an  innocent  purchaser.  The  defendant, 
the  obligor,  sought  to  set  oif  damages  for  the  fraud  against  the  assignee's 
claim.  Held,  the  set-off  should  not  be  allowed.  Stoddart  v.  Union 
Trust  L.  R  [1912]  1  K.  B.  181. 

At  common  law  the  transfer  of  choses  in  action  was  effected  by 
giving  the  assignee  a  power  of  attorney  to  bring  suit  for  his  own 
benefit  in  the  name  of  the  assignor.  The  assignee  received  only  the 
rights  of  his  assignor,  and  took  the  claim  subject  to  the  defences  exist- 
ing before  the  debtor  received  notice  of  the  assignment.  The  changes 
wrought  by  statutes  authorizing  the  assignee  to  sue  in  his  own  name 
have  been  generally  regarded  as  procedural  merely.  3  Columbia  Law 
Review  584.  Thus  in  an  action  by  the  assignee  the  debtor  may  counter- 
claim for  breach  of  warranty,  Nat.  Bank  v.  Feeney  (1899)  12  S.  D. 
156,  or  the  assignee's  failure  to  perform.  Young  v.  Kitchin  (1878)  L. 
R.  3  Exch.  D.  127 ;  Government  of  Newfoundland  v.  Newfoundland  By. 
Co.  (1883)  L.  R.  13  App.  Cas.  199.  He  may  likewise  plead  illegality  in 
the  original  transaction.  Commercial  Nat.  Bank  v.  Burch  (1892)  141 
111.  519,  or  prove  a  parol  agreement  limiting  his  liabilities  on  a  bond. 
Lane  v.  Smith  (1883)  103  Pa.  415.  The  same  doctrine  would  seem 
applicable  when  the  debtor  has  been  fraudulently  misled  by  the  assignor, 
Barrow  v.  Bispham  (1829)  11  N.  J.  L.  131;  0.  N.  Bank  v.  Bingham 
(1890)  118  N.  Y.  349,  and,  though  there  is  a  conflict  of  opinion  as 
to  the  right  of  the  assignee  to  rescind  for  fraud  of  the  debtor,  Hicks 
V.  Steel  (1901)  126  Mich.  408 ;  see  contra,  Thwing  v.  Humphrey  (1904) 
13  Okla.  646,  the  latter  may  have  the  contract  set  aside  in  eqiiity  on 
this  ground  despite  the  innocent  purchase  by  the  assignee.  Graham  v. 
Johnson  (1869)  L.  R.  8  Eq.  36.  The  language  of  the  Judicature  Act 
(1873)  §  25,  subd,  6,  providing  that  the  assignee  shall  take  "subject 
to  all  equities  which  would  have  been  entitled  to  priority  over  the  right 
of  the  assignee  if  this  Act  had  not  been  passed",  would  not  seem  to 
demand  the  narrow  construction  employed  in  the  principal  case. 

Conflict  of  Laws — ^Domicil — Burden  of  Proof. — The  plaintiff,  a 
subject  of  Italy,  having  boarded  for  two  years  in  Brooklyn,  went  to 
Pennsylvania  where  he  worked  for  five  years.  On  the  trial  he  asserted 
that  he  had  left  Brooklyn  with  the  intention  of  returning  to  live  there 
permanently.  Held,  one  judge  dissenting,  he  was  not  domiciled  in 
the  State  of  New  York.  Pennica  v.  D.  L.  &  W.  R.  B.  Co.  (1912) 
133  K  Y.  Supp.  295. 

By  the  theory  of  our  English  law,  every  individual  is  at  all  times 
referable  to  one  definite  domicil,  Merrill  v.  Morrissett  (1884)  76  Ala. 
433,  438;  Udny  v.  Udny  (1869)  L.  R.  1  Sc.  App._  441,  457,  which,  be 
it  established  by  origin  or  by  subsequent  acquisition,  clings  with  ten- 
acity. Bell  V.  Kennedy  (1868)  L.  R.  1  Sc.  App.  307 ;  Wilson  v.  Terry 
(Mass.  1865)  11  Allen  206.  Therefore,  he  who  asserts  a  change  must 
sustain  the  burden  of  proving,  Mitchell  v.  U.  8.  (1874)  21  Wall.  360; 
Hodgson  v.  De  Beauchesne  (1858)  12  Moo.  P.  C.  288,  both  the  factum 
of  residence  elsewhere  and  the  animus  manendi,  see  10  Columbia 
Law  Review  360,  or,  perhaps  more  accurately,  the  absence  of  an  inten- 
tion to  remove  therefrom.  See  Hindmans  Appeal  (1877)  85  Pa. 
466;  1  Wharton,  Confl.  of  L.,  (3rd  ed.)  §  23.  Intention  is  to  be  inferred 
from  all  the  facts  and  circumstances,  Dicey,  Confl.  of  L.,  (2nd  ed.) 
139,  141,  so  that  a  declaration  of  a  state  of  mind  easily  yields  to 
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proof  of  a  temporary  abode.  If,  then,  the  court  denied  to  the  plain- 
tiff a  Brooklyn  domicil  on  the  theory  that  he  had  proven  no  change 
from  that  of  his  Italian  origin,  the  decision  is  unquestionable.  If, 
however,  as  is  alternatively  suggested,  the  hypothesis  of  a  Pennsylvania 
domicil  was  entertained,  the  result  is  not  quite  so  clear;  for  the 
burden  of  proof  as  to  this  issue  would  rest  upon  the  defendant, 
Mitchell  V.  U.  S.  supra,  and  although  the  plaintiff's  Pennsylvania 
residence  would  raise  an  inference  of  fact  in  favor  of  the  defendant, 
Ennis  v.  Smith  (1852)  14  How.  400,  423;  Minor,  Confl.  of  L.,  124,  yet 
this  inference  might  be  considered  offset  by  the  plaintiff's  denial  of 
an  animus  and  thus,  in  the  absence  of  further  evidence,  the  burden  of 
proof  would  go  unsustained. 

CoxFLicT  OF  Laws — Domicil — Eesidexce. — The  defendant,  domiciled  in 
the  town  of  A,  moved  with  his  family,  for  the  winter  only,  to  the  town 
of  B,  where  his  children  attended  the  public  school,  Held,  they  were 
within  the  meaning  of  the  Education  Law  providing  free  schools  for 
'•residents."  Board  of  Education  v.  Crill  (1911)  133  N.  Y.  Supp.  394. 
Domicil  is  a  highly  technical  conception,  expressing  the  relation- 
ship between  an  individual  and  the  law  of  a  certain  sovereignty, 
!:'<ell  V.  Kennedy  (1868)  L.  E.  1.  Sc.  App.  307;  see  Cohen  v.  Daniels 
(1868)  25  la.  88,  rather  than  the  geographical  fact  of  abode  in  a 
given  territory.  Hayes  v.  Hayes  (1874)  74  111.  312.  Personal  situs, 
on  the  other  hand,  is  merely  actual  bodily  presence,  however  transient 
it  may  be.  Minor,  Confl.  of  L.,  §20.  Between  the  two  lies  residence, 
a  word  which  has  been  said  to  be  incapable  of  definition.  People  y. 
Tax  Commissioners  (1891)  16  N.  Y.  Supp.  834,  and  without  any 
technical  signification;  Waterhury  v.  Bethany  (1847)  18  Conn.  424; 
and  which  in  statutory  idiom  has  certainly  been  frequently  confounded 
both  with  domicil,  Olivieri  v.  Athinson  (1897)  168  Mass.  28,  and  with 
personal  situs.  Wallace  v.  State  (1896)  147  Ind.  621.  When  accur- 
ately used,  however,  residence  imports  physical  presence,  Penfield  v. 
Chesapeahe  etc.  R.  R.  Co.  (1885)  29  Fed.  494,  of  a  more  than  tem- 
porary' character,  Tipton  v.  Tipton  (1886)  87  Ky.  243,  but  lacking  the 
element  of  domiciliary  intent.  Jones  v.  Alshrooh  (1894)  115  N.  C. 
46.  Therefore,  a  removal  without  an  animus  manendi  may  result, 
as  in  the  principal  case,  in  the  coexistence  of  a  domicil  here  and  a 
■sidence  there.  Long  v.  Ryan  (Va.  1878)  30  Gratt.  718.  Whether  a 
statutory  residence  in  the  new  situs  has  in  fact  been  acquired  depends 
in  each  instance  upon  whether  its  degree  of  permanency  satisfies  the 
purpose  of  a  particular  legislative  classification.  Pells  v.  Snell  (1889) 
130  111.  379;  Fitzgerald  v.  Arel  (1884)  63  la.  103. 

Constitutional  Laav — Due  Process  of  Law — Mechanic's  Lien  Laws 
— Creation  of  Statutory  Liability. — A  statute  provided  that  one 
contracting  for  the  improvement  of  his  property  should  require  of 
the  contractor  a  bond  for  the  payment  of  all  debts  contracted  either 
by  him  or  by  sub-contractors,  and  that  if  he  failed  to  do  so,  he  should 
be  personally  liable  therefor.  Held,  the  statute  was  unconstitutional. 
George  Bollin  Co.  v.  North  Platte  Vy.  Irr.  Co.  (Wyo.  1912)  121 
Pac.  22. 

Statutes  which  subject  property  to  liens  in  favor  of  sub-contractors 
to  an  amount  greater  than  the  price  agreed  upon  by  the  owner  and 
the  principal  contractor,  have  been  considered  invalid  in  a  few  States, 
as  imposing  a  liability  upon  the   owner  without  his  consent  and   as 
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unduly  restrictng  his  liberty  to  contract.  See  Gihhs  v.  Tally  (1903) 
133  Cal.  373.  Generally,  however,  such  laws  have  been  upheld  on  the 
theory  that  since  the  parties  must  contract  with  reference  to  the  law, 
the  sub-contractors  occupy  a  contractual  relation  to  the  owner  through 
the  agency  of  the  contractor.  Bardwell  v.  Mann  (1891)  45  Minn. 
285;  see  Donahy  v.  Clapp  (Mass.  1853)  14  Cush.  440.  As  a  logical 
result  of  this  view,  attempts  to  prohibit  the  owner's  denying  to  the 
principal  contractor  the  authority  thus  to  bind  his  property,  are 
declared  in  excess  of  legislative  power.  Waters  v.  Wolf  (1894)  162 
Pa.  163;  Spry  Lumber  Co.  v.  Trust  Co.  (1889)  77  Mich.  199.  If 
the  above  reasoning  were  sound,  it  could  apparently  be  invoked  to 
sustain  the  statute  under  consideration,  but  it  seems  to  beg  the  ques- 
tion by  assuming  the  law's  constitutionality  as  a  necessary  premise. 
Young  v.  Hardware  Co.  (1896)  55  Oh.  St.  423.  Such  legislation 
would  seem  to  be  better  justified  as  an  expression  of  the  broad  equit- 
able principles  which  constitute  a  part  of  the  law  of  the  land,  see 
Jones  V.  Great  Southern  etc.  Co.  (1898)  86  Fed.  370,  and  which 
serve  as  a  basis  for  the  so-called  betterment  laws.  Cooley,  Const. 
Lims.,  (7th  ed.)  350  et  seq.  These  principles,  however,  were  rightly 
regarded  by  the  court  in  the  principal  case  as  furnishing  no  authority 
for  the  law  in  question.  Nor  would  it  seem  possible  to  uphold  it  as 
an  exericse  of  the  police  power.    Freund,  Police  Power,  676,  n. 

Constitutional  Law — Separation  op  Powers — Exercise  of  Judicial 
Powers  by  Administrative  Officer. — A  warrant  issued  from  a  judge 
under  the  authority  of  §  855  of  the  Code  of  Civil  Procedure  to  compel 
the  attendance  of  a  bank  president  in  obedience  to  a  subpoena  of  the 
Superintendent  of  Banks,  who  was  required  to  examine  every  bank 
whenever  its  condition  rendered  such  examination  necessary  and 
expedient.  Held,  the  statute  authorizing  this  procedure  was  constitu- 
tional.   In  re  Union  Bank  (1911)  133  N.  Y.  Supp.  62. 

Nothing  in  the  Federal  Constitution  prevents  a  State  from  con- 
ferring judicial  functions  upon  non-judicial  bodies;  and  the  State 
may  grant  to  an  administrative  officer  the  right  to  subpoena,  witnesses 
and  punish  them  for  contempt  under  the  due  process  clause,  if  a 
hearing  is  given  before  any  proceeding  is  concluded.  Consolidated  Co. 
v.  Vermont  (1908)  207  U.  S.  541.  This  procedure,  however,  is  not 
possible  under  constitutions  providing  for  the  strict  separation  of 
powers,  Langenherg  v.  Decher  (1892)  131  Ind.  471,  unless  the  right  of 
appeal  is  given,  Whitcomh's  Case  (1876)  120  Mass.  118,  or  the  informa- 
tion is  elicited  in  furtherance  of  legislation,  see  I.  C.  C.  v.  Brimson 
(1894)  154  U.  S.  447,  461,  155  U.  S.  3;  People  ex  rel.  v.  Keeler  (1885) 
99  N.  Y.  463,  or  for  use  at  a  trial.  See  In  Be  Davies  (1901)  168  N.  Y. 
89.  In  New  York  there  is  no  such  strict  demarcation  between  the 
divisions  of  government,  and  the  legislature  possesses  all  powers  not 
expressly  withheld.  See  Village  v.  Saratoga  Gas  Co.  (1908)  191  N.  Y. 
123,  134.  Accordingly  the  legislature  seems  to  have  the  right  to  create 
an  administrative  board  with  judicial  duties.  People  v.  Learned  (N. 
Y.  1875)  5  Hun  626.  Since  the  warrant  enforcing  the  subpoena  in  the 
principal  case  issued  from  a  court,  the  statute  in  question  was  un- 
doubtedly valid,  as  it  was  construed  to  permit  investigation  of  the  bank's 
affairs  and  not  the  witness's  private  transactions.  Moreover,  a  statute 
authorizing  judicial  bodies  to  give  like  aid  to  an  administrative  com- 
mission has  been  sustained  even  under  the  Federal  Constitution  on 
the  ground  that  failure  to  testify  may  be  a  misdemeanor,  and  the  use 
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of  direct  means,  such  as  contempt  proceedings,  will  not  be  denied  where 
the  indirect  means  is  constitutional.     I.  C.  C.  v.  Brimson  supra. 

Constitutional  Law — Taxation — Progressive  Income  Taxes. — Pursu- 
ant to  an  amendment  to  the  State  constitution  which  expressly  au- 
thorized progressive  taxation  of  incomes  and  in  effect  declared  an  in- 
come tax  to  be  in  no  sense  a  property  tax,  the  Wisconsin  legislature 
levied  a  progressive  income  tax.  Held,  the  amendment  and  the  tax 
levied  thereunder  were  not  repugnant  to  any  provision  of  the  Federal 
Constitution.  State  v.  Frear  (Wis.  1912)  134  N.  W.  673.  See  Notes, 
p.  443. 

Corporations — Conflict  of  Laws — Stockholder's  Individual  Liabil- 
ity.— A  creditor's  action  was  brought  against  a  New  York  stockholder 
of  an  Arizona  corporation,  formed  for  doing  business  in  California, 
where  the  debt  was  incurred.  By  statute  in  the  latter  State  stock- 
holders were  subject  to  individual  liability,  while  the  common  law 
rule  prevailed  in  Arizona.  Held,  in  view  of  a  charter  provision  repudi- 
ating: such  individual  liability,  the  action  could  not  succeed.  Thomas 
V.  ilatthieson  (C.  C.  A.  2nd  Cir.  1911)  192  Fed.  495.  See  Notes, 
p.  450. 

Corporations — Effect  of  Appointment  of  Receiver  on  Contracts 
FOR  Personal  Services. — The  receiver  of  an  insolvent  corporation 
terminated  its  contract  with  the  plaintiff  as  general  manager,  without 
giving  the  notice  stipulated  for  in  the  contract.  Held,  there  could  be  no 
re»_overv  of  damages  for  the  unexpired  term.  Du  Pont  v.  Standard 
Arms  Co.  (Del.  1912)  81  Atl.  1089. 

A  receiver  may  elect  whether  or  not  he  will  carry  out  the  unexecuted 
contracts  of  the  corporation.  Fidelity  etc.  Co.  v.  Armstrong  (1888)  35 
Fed.  567,  and  cannot  be  held  liable  for  failure  to  do  so,  for  such  claims 
would  then  take  preference  over  claims  against  the  corporation  accru- 
ing prior  to  his  appointment,  Scott  v.  Rainier  (1895)  13  Wash.  108, 
but  the  claim  for  breach  of  contract  is  nevertheless  generally  provable 
against  the  assets  of  the  corporation.  See  Gaither  v.  Stockhridge  (1887) 
67  Md.  222.  Contracts  for  personal  services,  however,  are  terminated 
immediately  upon  the  appointment  of  a  receiver,  for  he  is  not  the 
agent  of  the  corporation  but  the  representative  of  the  court  to  admin- 
ister the  property  for  the  best  interests  of  all  concerned.  Brown  v. 
Warner  (1890)  78  Tex.  543,  and  the  employee,  if  retained,  is  no  longer 
working  for  the  corporation,  but  for  the  receiver.  Henderson  v. 
Walker  (1875)  55  Ga.  481.  Moreover,  contracts  for  personal  services 
are  almost  invariably  construed  as  conditioned  upon  the  continued 
ability  of  the  parties  to  perform.  Lacy  v.  Getman  (1890)  119  N.  Y.  109. 
Therefore,  the  appointment  of  a  receiver,  being  the  act  of  a  vis  major, 
dissolves  them  as  effectually  as  does  the  death  of  a  natural  party. 
People  V.  Globe  etc.  Co.  (1882)  91  N.  Y.  174.  Such  is  the  general  rule 
in  the  United  States,  Lenoir  v.  Linville  (1900)  126  N.  C.  922;  Law  v. 
Waldron  (1911)  230  Pa.  458;  contra.  Spader  v.  Mural  etc.  Co.  (1890) 
47  N.  J.  Eq.  18,  but  not  in  England.  Yelland's  Case  (1867)  L.  E.  4 
Eq.  350. 

Corporations— Stock  Subscriptions — Repudiation  for  Fraud.— The 
plaintiff  sought  to  repudiate  a  subscription  of  stock,  because  the  pros- 
pectus by  which  it  was  induced  stated  that  certain  corporate  property 
had  been  purchased  from  a  syndicate  for  £51,250,  without  disclosing 
that   one   who  became   a  director   of  the  corporation  had   shortly  be- 
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fore  acquired  it  for  £1,000.  Held,  the  non-disclosure  did  not  justify 
rescission  and  in  any  event  the  plaintiff's  laches  precluded  relief. 
In  re  Chrisiineville.  Rubber  Estates,  Lim.  (1911)  81  L.  J.  R.  63. 

Although  the  degree  of  candor  sometimes  required  in  a  prospectus 
would  seem  to  forbid  such  an  omission  as  that  here  considered,  New 
Brunswick  etc.  Co.  v.  Muggeridge  (1861)  1  Dr.  &  Sm.  363;  Directors 
V.  Kisch  (1867)  36  L.  J.  Ch.  849,  the  rule  that  to  constitute  fraud  the 
omission  must  render  misleading  the  facts  actually  stated,  has  been 
held  to  preclude  relief  in  just  such  cases  as  the  present.  In  re  Goal 
Econ.  Co.  (1875)  45  L.  J.  Ch.  [n.  s.]  83;  and  see  BrooTces  v.  Hansen 
L.  E.  [1906]  2  Ch.  129.  Moreover,  even  in  a  proper  case  for  rescission, 
since  the  contract  is  voidable  only,  Reese  River  Mining  Co.  v.  Smith 
(1870)  39  L.  J.  Ch.  849,  it  may  be  affirmed  by  positive  acts.  Ex  parte 
Briggs  (1866)  L.  R.  1  Eq.  483,  or  possibly  by  acquiescence  indicating 
affirmance,  and  relief  may  be  precluded  by  intervening  equities.  Learn- 
ing V.  Wise  (1873)  73  Pa.  173;  Ogilvie  v.  Knox  Ins.  Co.  (1859)  22 
How.  380.  It  would  seem  that  in  the  absence  of  such  factors,  mere 
lapse  of  time  should  not  be  a  bar,  1  Cook,  Corporations,  (6th  ed.)  §  161, 
and  the  somewhat  broad  statements  indicating  a  different  view.  Palmer, 
Company  Law,  (9th  ed.)  348,  should  be  tempered  by  the  considera- 
tions indicated.  The  great  latitude  in  the  results  reached  on  this 
point  sufficiently  indicates  the  inaccuracy  of  time  alone  as  a  test.  See 
Tait's  Case  (1867)  L.  E.  3  Eq.  795,  where  relief  was  refused  after 
two  weeks'  delay,  and  McClellan  v.  Scott  (1869)  24  Wis.  81,  where 
relief  was  granted  after  a  delay  of  two  years. 

Easements — Implied  Eeservation — Covenant  of  Warranty.— An 
owner  conveyed  a  portion  of  his  land,  including  part  of  his  millpond, 
with  full  covenants  of  warranty.  Held,  there  was  an  implied  reserva- 
tion of  an  easement  of  flowage.  Bennett  et  al.  v.  Booth  (W.  Va.  1912) 
73  S.  E.  909. 

In  England  and  generally  in  America  no  easements  except  those 
of  strict  necessity  are  deemed  reserved  by  implication  for  the  benefit 
of  the  grantor's  remaining  estate,  in  accordance  with  the  maxims 
that  a  deed  shall  be  construed  most  strictly  against  the  maker  and 
that  a  grantor  may  not  derogate  from  his  grant.  Wheeldon  v.  Burrows 
(1879)  L.  E.  12  Ch.  D.  31;  Mitchell  v.  Seipel  (1879)  53  Md.  251; 
Wells  V.  Garbutt  (1892)  132  N.  Y.  430.  In  several  States,  however, 
servitudes  are  implied  in  favor  of  the  grantor  as  liberally  as  in 
favor  of  the  grantee,  and  all  continuous  and  apparent  easements  thus 
become  appurtenant  to  the  respective  estates,  upon  the  theory  that 
the  parties  contract  with  reference  to  the  existing  condition  of  the 
property.  Seymour  v.  Lewis  (1861)  13  N".  J.  Eq.  439;  Seihert  v. 
Levan  (1848)  8  Pa.  383.  While  a  covenant  of  general  warranty, 
which  includes  a  covenant  against  encumbrances,  is  generally  held 
to  be  broken  by  the  existence  of  an  easement  enjoyed  by  a  third  per- 
son, Rea  V.  Minhler  (N.  Y.  1871)  5  Lans.  196;  Huych  v.  Andrews 
(1889)  113  N.  Y.  81,  even  if  known  to  the  purchaser,  Medler  v. 
Hiatt  (1856)  8  Ind.  171,  to  regard  it  as  a  guarantee  against  servi- 
tudes which  depend  for  their  existence  upon  an  intention  manifested 
by  the  same  instrument,  would  be  to  give  to  the  covenant  an  artificial 
construction.  Harwood  v.  Benton  (1860)  32  Vt.  724;  see  Kidder  v. 
George  (1847)  18  N.  H.  511.  A  few  jurisdictions,  however,  have 
apparently  erroneously  held  that  the  covenant  negatives  any  impli- 
cation  of   an   intention   to   create   an   easement.     Denman    v.   Mentz 
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(1902)  63  N.  J.  Eq.  613.  The  principal  case,  while  contrary  to  the 
prevailing  view  with  regard  to  the  implied  reservation  of  easements, 
is  consistent  with  the  principles  of  the  well-recognized  line  of  decisions 
whose  authority  it  professes  to  follow. 

EviDEXCE — Parol  Evidence — Eeservatiox  of  GROwrsG  Crops. — The 
plaintiff  having  conveyed  certain  premises  to  the  defendant  by  warranty 
deed,  sought  to  show  a  reservation  of  growing  crops  by  parol  evidence. 
Held,  the  evidence  was  inadmissible.  Cantrell  v.  Crane  (Mo.  1912) 
143  S.  W.  837.     See  Xotes,  p.  456. 

Evidence — Witnesses — Impeachment  of  One's  Own  Witnt:ss. — The 
defendant,  surprised  by  adverse  testimony  of  its  own  witness,  sought 
TO  introduce  prior  contradictory  statements  acknowledged  by  the  wit- 
ness on  cross-examination.  Held,  it  could  do  so.  Power  v.  BrooJclyn 
Heights  By.  (1912)  40  K  Y.  L.  J.  No.  126.    See  Notes,  p.  452. 

Garnishment — ^Property  Subject  to — Foreign  Judgment. — The 
plaintiff  in  a  suit  brought  in  Iowa  sought  to  garnish  a  judgment  ren- 
dered in  Missouri  in  favor  of  the  principal  defendant.  Held,  the 
judgment  was  not  subject  to  garnishment.  Elson  v.  Chicago,  B.  I. 
£  P.  By.  Co.  (la.  1912)  134  X.  W.  547. 

In  a  few  jurisdictions,  including  Iowa,  judgment  debts  are  ex- 
pressly subjected  to  garnishment  by  statute.  Iowa  Code,  §3936. 
The  same  result  is  usually  reached  elsewhere  by  a  liberal  interpre- 
tation of  the  garnishment  statutes  in  accordance  with  the  general 
theory  underlying  attachment  laws,  that  all  the  property  of  the  debtor 
not  specifically  exempted  should  be  available  to  creditors.  Shipper  r. 
Foster  (1856)  29  Ala.  330;  HoUhy  v.  Hodgson  (1889)  L.  E.  24  Q. 
B.  D.  103;  12  Harv.  L.  Eev.  63;  contra,  Trowhridge  v.  Means  (1842) 
5  Ark.  135.  Where  it  is  sought  to  garnish  the  judgment  in  the  court 
which  rendered  it,  the  judgment  debtor  is  subjected  to  no  undue  hard- 
ship, for  execution  will  now  be  stayed  to  await  the  result  of  the  at- 
tachment proceedings.  Isahelle  v.  LeBlanc  (1895)  68  X.  H.  409; 
Shipper  v.  Foster  supra.  But  when  one  tribunal  attempts  to  gar- 
nish the  judgments  of  another,  not  only  are  the  rights  of  the  judg- 
ment debtor  imperilled,  but  the  exclusive  control  which  a  court  exer- 
cises over  the  execution  of  its  own  judgments  is  infringed.  Thomas 
V.  Wooldridge  (1875)  2  Woods  667;  Drake,  Attachments,  (5th  ed.) 
§625.  By  the  sounder  view,  therefore,  a  court  should  be  allowed  to 
garnish  its  own  judgments  only,  Hamill  v.  Pech  (1898)  11  Colo. 
App.  1;  Sievers  v.  Wheel  Co.  (1880)  43  Mich.  275,  although  an  ex- 
ception is  occasionally  made  when  the  two  courts  represent  the 
-ame  State  and  their  action  is  subject  to  revision  by  the  same  ap- 
pellate tribunal.  Luton  v.  Hoehn  (1874)  72  111.  81.  If  the  courts 
represent  different  sovereignties,  the  practice  is  particularly  objection- 
able and  garnishment  is  well  nigh  universallv  denied.  TourviUe  v. 
B.  B.  (1899)  148  Mo.  614;  Shinn  v.  Zimmerman  (1851)  23  N.  J.  L. 
150;  cntra,  Fithian  v.  B.  B.  (1857)  31  Pa.  114. 

Judgments — Collateral  Attack  for  Lack  of  Jurisdiction. — The 
record  of  a  decree  of  a  domestic  superior  court  failed  to  show  affirma- 
tively that  constructive  service  had  been  properly  made  in  the  action, 
although  the  decree  recited  due  service.     In  a  subsequent  action  the 
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decree  was  pleaded  as  a  defence.  Held,  the  decree  could  be  collaterally 
attacked.    Duval  v.  Johnson  (Neb.  1912)  33  N.  W.  1125. 

If  a  lack  of  jurisdiction  appears  upon  the  face  of  the  proceedings, 
the  judgment,  whether  foreign  or  domestic,  is  universally  treated  as 
void.  If  the  record  is  silent  upon  the  steps  taken  to  obtain  jurisdiction 
by  constructive  service,  the  ordinary  presumption  of  the  validity  of 
the  judgments  of  a  superior  court  has  been  sometimes  denied  to 
exist,  on  the  ground  that  since  such  process  is  in  derogation  of  the 
common  law,  the  record  must  affirmatively  show  that  all  the  steps 
necessary  to  obtain  jurisdiction  were  taken,  Galpin  v.  Page  (1873) 
18  Wall.  350;  Palmer  v.  McMaster  (1888)  8  Mont.  186,  and  mere  re- 
citals in  a  decree  that  service  was  properly  made  are  not  sufficient. 
Sheehan  v.  Stuart  (1902)  117  la.  207.  It  would  seem,  however,  that 
the  presumption  accorded  judgments  founded  on  common  law  process 
should  also  be  made  where  the  decree  is  founded  on  statutory  process, 
since  the  same  basic  reasons  for  the  presumption  exist  in  both  cases. 
Hence  when  the  record  is  silent,  jurisdiction  should  be  presumed. 
Woods  V.  Woodson  (1900)  100  Fed.  515,  though  the  presumption  is 
open  to  rebuttal,  Sheehan  v.  Stuart  supra,  but  it  has  been  held  that 
a  recital  of  due  service  in  the  decree  renders  the  presumption  con- 
clusive. Lawler  v.  White  (1863)  27  Tex.  250;  Hahn  v.  Kelly  (1868) 
34  Cal..  391.  If  the  process  employed  to  obtain  jurisdiction  is  set  forth 
in  the  record  and  is  apparently  insufficient,  no  presumption  that  there 
was  other  and  valid  service  should  be  made,  Settlemier  v.  Sullivan 
(1878)  97  IT.  S.  444;  Clark  v.  Thompson  (1868)  47  111.  25;  contra, 
Hardy  v.  Beatty  (1892)  84  Tex.  562,  and  the  recital  in  the  judgment 
that  there  was  due  process  will  not  aid  such  a  presumption.  Michel  v. 
Hicks  (1878)  19  Kan.  578. 

Judgments — Res  Adjudicata — Effect  of  Judgment  on  Demurrer. — 
In  an  action  for  negligence  the  complainant  was  dismissed  on  general 
demurrer.  In  a  subsequent  suit  on  the  same  cause  of  action  the  declara- 
tion contained  new  allegations  of  fact  which  showed  a  breach  of  duty 
on  the  part  of  the  defendant.  The  lattfer  pleaded  res  adjudicata. 
Held,  the  defence  was  valid.  Dodson  v.  Southern  By.  Co.  (Ga.  1912) 
73  S.  E.  834. 

It  is  well  settled  that  a  judgment  entered  on  demurrer  is  as  much 
a  bar  to  all  subsequent  suits  on  the  same  state  of  facts  as  a  judgment 
after  trial  of  the  issues  of  fact  by  a  jury  would  be.  In  a  few  jurisdic- 
tions it  has  been  held  that  such  a  judgment  is  a  bar  to  a  second  action 
even  though  the  complaint  sets  forth  new  and  material  facts,  if  the 
latter  could  have  been  set  forth  in  the  first  declaration.  Green  v. 
Central  By.  Co.  (1900)  112  Ga.  859;  see  Lamb  v.  McConkey  (1888) 
76  la.  47.  It  would  seem,  however,  that  the  judgment  in  the  first  suit 
does  not  pass  upon  the  merits  of  the  facts  as  set  forth  in  the  second, 
but  merely  determines  that  the  former  allegations  were  insufficient 
as  a  matter  of  law  to  constitute  a  valid  cause  of  action,  and  the  judg- 
ment therefore  should  not  be  a  bar  to  a  subsequent  proceeding  in 
which  material  facts  are  set  forth  for  the  first  time.  Swanson  v.  Great 
Northern  By.  Co.  (1898)  73  Minn.  103;  see  Goidd  v.  Evansville  B.  B. 
Co.  (1875)  91  U.  S.  526 ;  Florida  So.  By.  Co.  v.  Brown  (1887)  23  Fla. 
104.  Nevertheless  a  different  result  has  been  reached  when  leave  to 
amend  is  within  the  discretion  of  the  court.  Alley  v.  Nott  (1883)  111 
U.  S.  472,  but  this  is  difficult  to  justify.  See  Los  Angeles  v.  Melius 
(1881)  59  Cal.  444. 
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LnriTATiox  of  Actioxs — Eemoval  of  Bar — Acknowledgment  of 
Debt. — To  avoid  a  plea  of  the  Statute  of  Limitations  the  plaintiff 
proved  a  mere  naked  acknowledgment  of  the  debt  by  the  defendant. 
Held,  this  was  sufficient  to  remove  the  statutory  bar.  Joseph  v. 
Johnson  (Del.  1912)  82  Atl.  30. 

It  was  the  early  view  of  the  courts  that  the  sole  effect  of  the 
Statute  of  Limitations  was  to  create  a  presumption  of  payment, 
which  might  be  rebutted  by  any  acknowledgment  of  the  existence  of 
the  debt,  even  though  accompanied  by  a  refusal  to  pay.  Wood, 
Limitations,  (3rd  ed.)  §  64.  By  the  modern  view,  however,  the  Statute 
is  one  of  repose,  barring  all  remedy  on  the  debt  even  when  it  appears 
that  there  could  have  been  no  payment.  Bell  v.  Morrison  (1828)  1 
Pet.  351;  Johnston  v.  Hussey  (1897)  89  Me.  488.  In  England  and 
many  jurisdictions  in  this  country  it  is  held  that  the  effect  of  the 
Statute  is  to  destroy  the  old  debt,  which  anomalously  may  nevertheless 
afford  consideration  for  a  new  promise  to  pay  it.  Tanner  v.  Smart 
(1827)  6  B.  &  _C.  603;  Smith  v.  Caldwell  (S.  C.  1868)  15  Eich.  L. 
365.  In  such  jurisdictions,  it  follows  that  an  acknowledgment  will 
avoid  the  bar  of  the  Statute  only  when  it  may  be  construed  as  a 
promise  to  pay,  although  a  promise  is  generally  conclusively  pre- 
sumed from  an  unqualified  acknowledgment.  Custy  v.  Donlin  (1893) 
159  Mass.  245;  Penley  v.  Waterhouse  (1856)  3  la.  418.  But  in  most 
States  the  Statute  is  regarded  as  a  mere  bar  to  the  creditor's  remedy, 
which  must  be  pleaded  to  be  available  as  a  defense,  Thompson  v. 
Parker  (1880)  68  Ala.  387,  and  therefore  any  acknowledgment  which 
constitutes  a  waiver  of  the  bar  permits  a  suit  upon  the  old  obli- 
gation. Beasley  v.  Evans  (1858)  35  Miss.  192.  Under  either  of  these 
views,  the  decision  of  the  principal  case  is  undoubtedly  correct. 

Master  and  Servant — Volunteers — Employment  by  Servant  in 
Cases  of  Necessity. — The  plaintiff  was  injured  through  the  negli- 
gence of  the  defendant  company  while  running  its  trolley  car  at  the 
request  of  the  motorman,  who  had  suddenly  become  ill.  The  trial 
court  charged  the  jury  that  if  the  plaintiff  had  reasonable  cause  to 
believe  an  emergency  existed,  he  might  recover.  Held,  one  judge 
dissenting,  the  charge  was  erroneous,  as  the  plaintiff  was  a  volunteer 
unless  such  emergency  existed  in  fact.  Central  Kentucky  Traction 
Co.  v.  Miller   (Ky.  1912)   143   S.  W.  750. 

As  a  servant  ordinarily  has  no  authority  to  procure  assistance, 
one  who  is  injured  in  the  performance  of  services  for  an  employer, 
at  the  request  of  the  latter's  employee,  is  a  volunteer,  towards  whom 
the  master  can  be  guilty  of  no  negligence,  as  he  is  under  no  duty  to 
exercise  care.  Langan  v.  Tyler  (1902)  114  Fed.  716;  Kentucky  etc. 
R.  R.  Co.  V.  Gastineau's  Adm'r  (1885)  83  Ky.  119.  The  power  to 
bind  the  master  and  conseqtiently  to  engage  a  helper  who  will  stand 
on  an  equal  footing  with  his  fellow  servants,  2  Labatt,  Master  and 
Servant,  §  631,  will,  however,  be  implied  in  cases  of  pressing  necessity, 
Terre  Haute  etc.  R.  R.  v.  McMurray  (1884)  98  Ind.  358;  Sloan  v. 
Central  Iowa  Ry.  Co.  (1883)  62  la.  728,  the  existence  of  which  should 
be  found  as  a  fact  by  the  jury  to  render  recovery  by  the  new  employee 
possible.  Sears  v.  Central  etc.  Co.  (1875)  53  Ga.  630;  Railroad  v. 
Ginley  (1897)  100  Tenn.  472.  It  is  evident  that  the  employer's 
assent  can  be  implied  only  from  the  fact  of  real  necessity,  and  not 
from  the  injured  party's  well-founded  but  mistaken  belief  in  its  ex- 
istence.    While  the  jury  might  have  found  such  emergency  in  the 
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principal  case  from  the  fact  that  the  motorman  believed  himself  to 
be  incapacitated  for  service  by  his  illness,  the  instruction  of  the  trial 
court  was  clearly  erroneous  in  substituting  the  plaintiff's  judgment 
for  that  of  the  jury  on  this  point. 

Mortgages — Duress  by  Third  Person — Eights  of  Mortgagee. — In 
foreclosure  proceedings  the  remaindermen  pleaded  that  their  signatures 
to  the  mortgage  were  obtained  by  duress.  This  was  exercised  by  a  co- 
defendant,  the  owner  of  a  life  estate,  and  was  not  participated  in  by 
the  plaintiff,  the  mortgagee.  Held,  the  defence  was  insufficient.  J.  M. 
BoUnson,  Norton  &  Co.  v.  Randall  (Ky.  1912)  143  S.  W.  769. 

A  mortgage,  like  a  negotiable  instrument,  is  universally  voidable 
in  the  hands  of  one  who  has  procured  it  by  duress.  Fisher  v.  Bishop 
(1888)  108  N.  Y.  25;  Selover,  Negot.  Instr.,  (2nd  ed.)  §  11.  In  most 
jurisdictions,  however,  duress  is  considered  a  species  of  fraud,  Fair- 
hanks  V.  Snow  (1887)  145  Mass.  153;  2  Wiltsie,  Mortgage  Foreclosure, 
§  372,  and  is  therefore  no  defence  against  an  innocent  purchaser, 
Clarh  V.  Pease  (1860)  41  N.  H.  414;  Russell  v.  Durham  (Ky.  1895) 
29  S.  W.  635,  or  against  the  mortgagee,  when,  as  in  the  principal  case, 
the  coercion  was  exercised  by  a  third  person.  Line  v.  Blizzard  (1880) 
70  Ind.  23.  This  result  is  not  affected  by  considering  the  mortgage  a 
mere  lien.  Simson  v.  Del  Iloyo  (1883)  94  N.  Y.  189.  The  courts  have, 
nevertheless,  realized  the  hardship  that  this  view  imposes  upon  the 
mortgagor,  see  Deputy  v.  Staple} ord  (1861)  19  Cal.  302,  and  have 
gone  far  to  hold  the  third  person  an  agent  of  the  mortgagee.  Central 
Banh  v.  Copeland  (1862)  18  Md.  305.  Moreover,  in  some  States,  as 
under  the  civil  law,  a  different  rule  prevails,  and  duress  is  regarded 
as  destroying  free  agency  and  consent,  thus  rendering  the  instrument 
absolutely  void  and  incapable  of  passing  any  rights  even  to  an  inno- 
cent holder.  Nat.  Banh  v.  Cox  (N.  Y.  1900)  47  App.  Div.  53;  see 
Thoroughgood's  Case  (1585)  2  Coke  910.  When  the  mortgage  is  col- 
lateral to  a  note  which  is  also  procured  by  duress,  since  the  latter,  by 
the  majority  view,  is  valid  in  the  hands  of  a  hona  fide  purchaser,  the 
former  must  be  also,  but  an  opposite  result  is  reached  when  the  prin- 
cipal obligation  is  a  bond,  the  assignee  of  which  takes  it  subject  to 
equities.  Seals  v.  Neddo  (1880)  1  McCr.  206;  1  Jones,  Mortgages, 
(6th  ed.)  §  842. 

Mortgages — Merger  in  Foreclosure  Judgment. — The  plaintiff,  claim- 
ing to  be  a  mortgagee,  sought  to  avoid  a  cloud  on  his  security.  The 
defendant  pleaded  that  the  mortgage  was  merged  in  a  judgment  of 
foreclosure  which  had  ceased  to  be  a  lien  by  lapse  of  time.  Held,  the 
defense  was  not  valid.  Rhomherg  v.  Bender  (S.  D.  1912)  134  N.  W. 
805. 

Since  a  judgment  is  usually  of  a  higher  nature  than  the  right 
from  which  it  arises,  only  vexatious  litigation  could  result  from  the 
latter's  continued  existence.  Freeman,  Judgments,  (3rd  ed.)  §  215;  cf. 
Weeks  v.  Pearson  (1831)  5  N.  H.  324.  A  mortgage,  however,  is 
superior  to  a  judgment,  especially  when  considered  as  a  conditional 
estate,  as  it  may  attach  even  to  a  homestead,  and  is  not  usually 
barred  by  so  short  a  statutory  period.  Riley's  Adm'r  v.  McCord's 
Adm'r  (1855)  21  Mo.  285;  Evansville  Gas  Light  Co.  v.  State  (1881) 
73  Ind.  219.  The  intention  of  the  parties  also  is  that  the  security 
stipulated  for  shall  exist  until  actual  satisfaction  of  the  debt.  Riley's 
Adm'r  v.   McCord's   Adm'r   supra.     It  would   be   manifestly   unjust, 
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therefore,  to  merge  the  mortgage  security  in  the  decree  of  foreclosure. 
This  is  recognized  by  the  decisions,  both  in  States  where  a  mort- 
gage is  considered  a  mere  lien,  Stahl  v.  Roost  (1872)  34  la.  475; 
Lapping  v.  Duffy  (1874)  47  Ind.  51;  contra.  People  v.  Beehe  (N.  Y. 
1847)  1  Barb.  379,  and  in  jurisdictions  retaining  the  common  law  doc- 
trine. Priest  V.  Wkeelock  (1871)  58  111.  114;  Helmbold  v.  Man 
(Pa.  1839)  4  Wharton  409.  Moreover,  since,  in  general,  a  right  of 
action  on  any  collateral  security  survives  a  merger  of  the  principal 
obligation,  Hensicker  v.  Lamborn  (1859)  13  Ind.  468 ;  Freeman,  Judg- 
ments, (3rd  ed.)  §229;  contra,  Benson  v.  Paine  (X.  Y.  1859)  9  Abb. 
Pr.  28,  if  a  mortgage  be  considered  a  cause  of  action  combined  with 
a  security,  see  Evansville  Gas  Light  Co.  v.  State  supra,  the  former 
element  may  be  transformed  into  a  judgment,  leaving  the  latter  intact. 

MuxiciPAL  Corporations — Counties — Power  to  Aliexate  Property. — 
The  county  court  attempted  to  sell  part  of  a  tract  of  land  granted  to 
it  for  a  court  house.  A  statute.  Code  1906,  c.  39,  §  14,  legalized  the 
sale  of  the  entire  property  if  the  court  house  should  be  relocated. 
Held,  the  statute  impliedly  authorized  the  sale  of  any  part  no  longer 
necessarv.  Keatley  et  al  v.  Summers  County  Court  et  al.  (W.  Va. 
1912)  72  S.  E.  706. 

The  powers  of  municipalities  depend  upon  legislative  enactments, 
Brool-s  V.  Brooklyn  (1910)  146  la.  136,  and  are  strictly  limited  to 
those  granted  expressly  or  by  necessary  implication.  Lake  County 
Water  Co.  v.  Walsh  (1902)  160  Ind.  32.  A  particularly  strict  con- 
struction prevails  with  regard  to  counties,  which  are  mere  State 
agencies,  lacking  the  element  of  voluntary  combination  for  local  gov- 
ernment which  characterizes  other  municipalities.  Commissioners  v. 
Mighels  (1857)  7  Oh.  St.  109.  While  the  power  to  acquire  property 
is  usually  expressly  or  impliedly  granted  to  such  bodies,  Schneider  v, 
Menasha(190S)  118  Wis.  298,  and  property  held  in  a  private  capacity 
by  a  municipal  corporation  can  be  freely  transferred.  Gas  Co.  v.  Car- 
lisle Borough  (1907)  218  Pa.  554,  the  power  to  alienate  property 
acquired  for  a  public  use  is  carefully  limited.  If  there  is  no  statute 
authorizing  sales  of  public  property,  any  alienation  will  be  restrained. 
Parish  v.  Gaddis  (1882)  34  La.  Ann.  928;  Roberts  v.  Louisville  (1891) 
92  Ky.  95,  unless  provided  for  by  special  legislative  permission. 
Commissioners  v.  Armstrong  (1871)  45  N.  Y.  234.  Where  general 
statutes  authorize  purchase  and  sale,  alienation  of  public  property 
will  be  permitted  if  the  statute  can  by  reasonable  implication  be 
held  to  include  such  property  and  it  is  necessary  to  the  fulfillment 
of  the  purposes  of  the  municipality.  Codman  v.  Crocker  (1909)  203 
Mass.  146;  cf.  Huron  Waterworks  Co.  v.  Huron  (1895)  7  S.  D.  9; 
Gottlieh-Knahe  Co.  v.  Macklin  (1909)  109  Md..429;  contra,  Cum- 
mings  v.  St.  Louis  (1886)  90  Mo.  259.  The  right  of  alienation  recog- 
nized by  the  court  in  the  principal  case  is  easily  implied  from  the 
statute,  and  is  also  necessary,  for  the  county  should  not  be  burdened 
with  an  estate  for  which  it  has  no  use. 

MuxiciPAL  Corporatioxs — Validity  of  Ordixaxce  Co-Extexsive  With 
State  Statute. — The  plaintiff  city  sought  to  prosecute  the  defendant 
under  an  ordinance,  passed  without  express  authority  from  the  legisla- 
ture, punishing  an  act  also  penalized  under  the  State  laws.  Held. 
the  ordinance  was  invalid.  Cotton  v.  City  of  Atlanta  (Ga.  1912)  73 
S.  E.  683. 
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It  is  generally  recognized  that  a  State  legislature  is  competent  to 
authorize  a  municipal  corporation  to  forbid  the  doing  of  an  act  al- 
ready punishable  by  statute.  Hood  v.  Von  Glahn  (1891)  88  Ga.  405; 
Hankins  v.  People  (1883)  106  111.  628.  One  act  may  be  declared  to  be 
two  offenses,  Skidmore  v.  Bricher  (1875)  77  111.  164,  and  therefore  the 
constitutional  guaranty  against  double  jeopardy  furnishes  no  obstacle 
to  making  the  one  act  violative  of  the  general  laws  of  the  State  and 
also  an  offense  against  the  good  order  of  the  municipality.  8tate  v. 
Clifford  (1893)  45  La.  Ann.  980;  Howe  v.  Plainfield  (1874)  37  N.  J. 
L.  145.  It  follows  that  such  an  act  should  not  be  punishable  solely 
by  the  court  which  first  obtains  jurisdiction,  but  that  the  municipal 
and  the  State  courts  should  each  take  cognizance  of  the  offense 
against  the  laws  which  it  administers.  Hood  v.  Von  Glahn  supra; 
contra.  People  v.  Hanrahan  (1889)  75  Mich.  611.  A  grant  of  the  power 
to  pass  an  ordinance  co-extensive  with  a  statute  is,  however,  rarely 
implied  from  the  usual  clause  in  municipal  charters  authorizing  such 
ordinances  as  may  be  necessary  for  the  general  welfare  of  the  city. 
Moran  v.  Atlanta  (1898)  102  Ga.  840;  Ex  parte  Bourgeois  (1882)  60 
Miss.  683;  contra,  Mayor  v.  Allaire  (1848)  14  Ala.  400.  When  the 
State  has  already  forbidden  the  commission  of  the  act  in  question, 
further  punishment  of  it  is  not  a  reasonably  necessary  exercise  of  the 
municipal  powers,  and,  in  the  absence  of  express  legislative  per- 
mission, should  not  be  allowed.  2  Dillon,  Municipal  Corporations, 
(3rd  ed.)  §§  632,  633. 

Negotiable  Paper — Indorsement  to  Creditor — Effect  Upon  Original 
Obligation. — A  check,  indorsed  in  payment  of  promissory  notes,  was 
dishonored.  The  holder  failed  to  notify  the  indorser,  but  this  negligence 
caused  the  indorser  no  loss.  Held,  he  was  not  discharged  from  liability 
upon  the  notes.  American  National  Bank  v.  National  Fertilizer  Co. 
(Tenn.  1911)  143  S.  W.  597. 

The  indorsement  of  paper  by  a  debtor  to  a  creditor,  in  the  absence 
of  a  special  agreement,  does  not  operate  as  an  absolute  payment.  Tay- 
lor v.  Wilson  (Mass.  1846)  11  Met.  44;  see  Smith  v.  Wilson  (1738)  An- 
drews 187.  The  creditor,  on  the  contrary,  receives  the  paper  as  the 
agent  of  the  debtor  to  obtain  the  proceeds  at  once  and  apply  them 
to  the  debt,  Cammack  v.  Priestly  (La.  1846)  12  Kob.  423;  see  Colt  v. 
Nohle  (1809)  5  Mass.  167,  or  as  pledgee  to  hold  the  paper  as  collateral 
until  its  maturity  and  then  apply  the  proceeds,  Lamherton  v.  Windom 
(1867)  12  Minn.  232,  according  to  the  intention  of  the  parties.  In 
either  case  the  holder  is  liable  for  any  loss  occasioned  by  his  lack  of 
diligence  in  presenting  the  paper  for  collection  or  notifying  the  in- 
dorser of  its  dishonor.  Peacock  v.  Pursell  (1863)  14  C.  B.  [n.  s.]  728; 
Bridges  v.  Berry  (1810)  3  Taunt.  130.  To  avoid  circuity  of  action  the 
indorser  may  almost  universally  plead  such  loss  as  payment  pro  tanto 
in  an  action  upon  the  original  obligation.  Bradford  v.  Fox  (1868)  38 
N.  Y.  289;  see  Russell  v.  Hester  (1846)  10  Ala.  535;  contra.  May  v. 
Sharp  (1873)  49  Ala.  140.  But  it  would  seem  that  when  the  indorser 
has  not  suffered  by  the  holder's  laches  he  is  not  discharged  upon  the 
original  obligation,  whether  the  paper  was  transferred  as  collateral 
security  or  to  be  collected  and  the  proceeds  applied  upon  the  debt. 
Kephart  v.  Butcher  (1864)  17  la.  240;  see  Gallagher's  Executors  y. 
Roberts  (1808)  2  Wash.  C.  C.  191,  although  some  authorities  hold  in 
the  latter  case  that  the  indorser  is  discharged  even  though  no  loss 
ensued.  Allen  v.  Eldred  (1880)  50  Wis.  132;  see  note  to  Coleman  v. 
Lewis  (Mass.  1903)  68  L.  E.  A.  482. 
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Parkxt  and  Child — Eight  to  Custodt  of  Child.  —  The  plaintiff, 
claiming  to  be  unable  to  provide  for  her  children,  placed  them  in  an 
orphans'  home  and  contracted  to  leave  them  there  until  they  became 
of  age.  Four  months  later  she  brought  habeas  corpus  to  recover  their 
custody.  Xo  change  in  her  circumstances  was  shown.  Held,  although 
the  contract  was  void,  the  plaintiff  was  not  entitled  to  recover  the 
children.     Clarh  v.  White  (Ark.  1912)  143  S.  W.  587. 

A  parent  has  no  absolute  right  to  the  custody  of  his  children, 
U.  8.  V.  Green  (1824)  3  Mason  482,  and  it  is  therefore  largely  dis- 
cretionary with  the  court  whether  he  may  obtain  possession  of  them 
'.^r  not.  Terser  v.  Ford  (1881)  37  Ark.  27.  The  paramount  con- 
sideration in  determining  this  question  is  the  weKare  of  the  children, 
Chapsky  v.  Wood  (1881)  26  Kan.  650;  Hihbette  v.  Baines  (1900)  78 
Miss.  695,  but  the  natural  rights  and  feelings  of  the  parent,  and  of 
others  who  have  stood  in  loco  parentis,  should  also  be  regarded.  People 
y.  Porter  (1887)  23  HI.  App.  196;  Chapsky  v.  Wood  supra.  There 
is,  furthermore,  a  presumption  that  the  welfare  of  a  child  will  be 
best  promoted  by  his  parent's  care.  Weir  v.  Marley  (1889)  99  Mo. 
484;  U.  S.  V.  Green  supra,  and  in  order  to  rebut  this,  it  is  not  suffi- 
cient to  show  that  the  parent  is  not  so  well  situated  financially  as 
the  other  claimant,  Connack  v.  Marshall  (1905)  122  lU.  App.  208; 
Ramsay  v.  Ramsay  (1866)  20  Wis.  533,  but  there  must  be  proof  of 
affirmative  unfitness  on  his  part.  Norval  v.  Zinsmaster  (1898)  57 
Xeb.  158.  Moreover,  contracts  providing  for  the  permanent  custody 
of  children  are  usually  held  void  as  interfering  with  the  court's  right 
to  provide  for  their  weKare.  Hihhette  v.  Baines  supra;  Hernandez  v. 
Thomas  (1905)  50  Fla.  522.  But  when  a  parent  has  voluntarily 
surrendered  the  custody  of  his  children  to  another  for  a  considerable 
period  of  time,  the  presumption  in  his  favor  may  cease  to  exist,  and 
the  court  will  rarely  disturb  the  existing  conditions  unless  some 
unfitness  on  the  part  of  the  new  custodian  is  shown.  Hoxsie  v. 
Potter  (1888)  16  R.  I.  374;  Chapsky  v.  Wood  supra. 

Patents — License  Eestrictioxs — Validity. — The  plaintiff  sold  a  pat- 
ented mimeograph  with  the  ''license  restriction"  that  it  should  be 
used  only  with  materials  furnished  by  the  patentee.  The  defendant, 
with  knowledge  of  this  fact,  supplied  the  vendee  with  ink  of  his  manu- 
facture, to  be  employed  in  operating  the  machine.  Held,  three  judges 
dissenting,  the  defendant  was  guiltv  of  contributory  infringement. 
Henry  et  ah  v.  A.  B.  Dick  Co.  (1912)  32  Sup.  Ct.  Rep.  364.  See 
Xotes,  p.  445. 

QuASi-coxTRACTS — MoRAL  DuRESS — Recovebt  OF  Payment. — The 
plaintiff,  in  order  to  secure  possession  of  certain  hogs  of  the  defend- 
ant's, upon  which  he  had  an  option,  and  which  he  had  contracted 
to  re-sell,  was  compelled  to  pay  the  defendant  more  than  the  contract 
price.  Held,  he  could  recover  such  excess  on  the  ground  of  duress. 
Brown  v.  Worthington   (Mo.  1912)  142  S.  W.  1082. 

Under  the  influence  of  the  common  law  rule  that  the  only  duress 
was  that  of  the  person,  2  Co.  Inst.,  483,  it  has  been  decided  that  mere 
duress  of  property  will  not  affect  tlae  validity  of  a  contract.  Skeate  v. 
Beale  (1840)  11  Ad.  &  E.  983;  Atlee  v.  Backhouse  (1837)  3  M.  &  W. 
633;  cf.  Sasporta^  v.  Jennings  (S.  C.  1795)  1  Bay  470.  Accordingly 
it  is  held  that  mere  refusal  to  perform  a  contract  is  not  such  duress 
as  to  render  voidable  a  subsequent  agreement  made  to  induce  per- 
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formance  of  the  first.  Goehel  v.  Linn  (1882)  47  Mich.  489 ;  see  Silliman 
V.  U.  8.  (1879)  101  U.  S.  465.  But  the  equitable  nature  of  the  action 
for  money  had  and  received  gave  rise  to  the  rule  that  one  might 
recover  payments  made  to  secure  possession  of  property  wrongfully 
withheld,  Astley  v.  Reynolds  (1732)  2  Str,  915;  Shaw  v.  Woodcock 
(1827)  7  B.  &  C.  73,  on  the  theory  that  since  the  payment  was  invol- 
untary, it  was  clearly  inequitable  that  the  defendant  should  retain  it. 
There  would  seem  to  be  no  less  constraint  when  money  is  paid  to 
induce  performance  of  a  contract,  especially  under  the  circumstances 
of  the  principal  case.  The  necessity  is  as  compelling,  andy  the 
defendant's  refusal  to  deliver  as  unjustifiable,  as  though  title  to  the 
goods  were  actually  in  the  plaintiff.  The  recovery  is  clearly  warranted 
on  the  ground  of  moral  duress  and  is  in  harmony  with  the  tendency 
to  extend  this  equitable  doctrine.  Cf.  Joannin  v.  Ogilvie  (1892)  49 
Minn.  564. 

Suretyship — Corporate  Sureties — Insurance. — The  defendant,  an  in- 
corporated surety  company,  being  sued  on  its  contract  insuring  the 
faithful  performance  of  a  contractor's  building  contract,  and  his 
prompt  payment  of  materialmen  and  other  sub-contractors,  sought  to 
set  up  the  defence  that  the  principal  contract  had  been  extended  slightly 
in  time,  and  that  in  view  of  the  rule  that  a  surety  is  a  favorite  of 
the  law,  such  alteration  released  the  defendant.  Held,  such  defence 
was  not  available  as  the  defendant  was  not  a  surety,  but  an  insurer. 
United  States  v.  Lynch  (1912)  192  Fed.  364.     See  Notes,  p.  448. 

Wills — Construction — Bequest  to  an  Estate. — The  testatrix  be- 
queathed property  to  the  "estate"  of  her  husband.  Held,  two  judges 
dissenting,  the  property  passed  to  the  executor  of  the  husband  in  his 
representative  capacity.  Arnett  et  al.  v.  Fairmont  Trust  Co.  et  al. 
(W.  Va.  1912)  73  S.  E.  930. 

It  has  long  been  established  that  a  donee  need  not  be  actually 
named  in  the  deed  or  will,  if  sufficient  means  are  provided  therein 
for  ascertaining  his  identity.  1  Jarman,  Wills,  (6th  Am.  ed.)*  400; 
1  Devlin,  Deeds,  (3rd  ed.)  §  184.  The  modern  authorities,  showing 
an  ever  increasing  disposition  to  ascertain  and  effectuate  the  testa- 
tor's or  grantor's  intention,  1  Eedfield,  Wills,  (3rd  ed.)  420;  1  Dev- 
lin, Deeds,  (3rd  ed.)  §  187,  support  the  power  of  the  court  to  inquire 
further  into  the  situation  and  the  general  design  of  the  parties,  Bolj- 
erson  v.  W ampler  (1905)  104  Va.  380;  Noe  v.  Kern  (1887)  93  Mo. 
367,  372,  whether  the  ambiguity  in  the  instrument  be  latent  or  patent. 
See  1  tiarman,  Wills,  (6th  Am.  ed.)  *400.  By  the  better  view  a 
conveyance  to  the  heirs  of  a  living  person  should  be  interpreted  as 
passing  title  to  his  children;  Roherson  v.  Wampler  supra;  and  a 
grant  to  one  known  by  the  parties  to  be  dead  has  been  upheld  as  a 
conveyance  to  his  personal  representative,  the  inference  being  that  the 
testator  was  designated  simply  in  order  to  include  all  claiming  through 
him.  City  Bank  v.  Plank  (1910)  141  Wis.  653.  Hence  it  would 
seem  that  the  court  in  the  principal  decision  was  warranted  in  ad- 
mitting parol  evidence  to  prove  the  testatrix's  knowledge  of  her  hus- 
band's death,  as  well  as  to  show  what  disposition  was  made  of  his  prop- 
erty. Thus  the  appointees  under  his  will  became  her  donees,  and  only 
the  most  technical  reasoning  could  render  the  bequest  void  for  uncer- 
tainty.    But  see  Simmons  v.  Spratt  (1884)  20  Fla.  495,  504. 
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Medicolegal  Aspects  of  Moral  Offexces.  By  L.  Thoen'ot,  M.  D., 
Professor  in  the  Medical  Faculty  of  Paris;  Physician  to  Laennes 
Hospital;  Expert  to  the  Tribunal  of  the  Seine;  Member  of  the 
Academy  of  Medicine  and  of  the  Society  of  Legal  Medicine  of  France. 
Translated  from  the  original  French  and  enlarged  by  Arthur  D. 
\Yeysse.  Illustrated  with  seventeen  engravings,  including  four  charts 
and  diagrams.    Philadelphia :  F,  A.  Davis  Co.    1911.    pp.  xv,  487. 

Dr.  Thoinot's  book  is  based  on  a  course  of  lectures  delivered  by 
him  at  the  Medical  School  of  Paris.  In  his  preface  he  states  that  his 
object  is  "to  bring  up  to  date  the  whole  question  of  moral  offences 
*  *  *  and  to  create  familiarity  with  the  whole  question  of  the 
perversions  of  the  sexual  instinct."  He  has  gone  far  towards  success. 
Throughout  the  work  the  "case  system"  is  largely  followed,  many 
instances  being  drawn  from  the  author's  practice;  citations  from 
standard  works  are  given,  and  the  conclusions  to  be  drawn  from  them 
are  concisely  stated.  Professor  Weysse  in  the  translation  has  pre- 
served admirably  the  simple  and  lucid  style  of  the  original  and  has 
added  foot-notes  and  an  index  of  value.  He  has  written  an  appendix 
to  Chapter  1  in  which  he  summarizes  the  laws  of  the  United  States 
in  regard  to  sexual  offences,  and  points  out  some  of  the  differences 
between  the  French  laws  and  those  of  this  country.  It  is  to  be 
regretted  that  the  table  giving  the  age  of  consent  in  the  various  States 
is  neither  complete  nor  accurate. 

In  the  first  chapter  the  author  gives  a  clear  summary  of  the  French 
law,  indicates  the  cases  in  which  an  expert  medical  opinion  may  be 
required,  and  outlines  the  plan  and  scope  of  the  work.  Introductory 
to  the  general  question  of  rape,  the  anatomy  of  the  female  genital 
organs  is  clearly  explained,  and  the  importance  of  a  thorough  study 
of  the  hymen,  which  is  the  key  to  the  question  of  rape,  is  emphasized. 
The  signs  of  virginity  and  defloration  are  described,  and  the  indicia 
of  rape,  including  genital  and  extragenital  lesions,  both  traumatic 
and  venereal,  in  children,  adult  virgins,  and  women  already  deflowered, 
are  discussed  exhaustively.  In  discussing  the  possibility  of  rape  on  an 
adult  in  full  possession  of  her  faculties,  the  author  holds  the  sound 
view  that  the  crime  is  difficult,  but  not  impossible,  except,  of  course, 
in  cases  where  there  is  more  than  one  aggressor.  In  this  connection 
the  American  student  must  bear  in  mind  that  according  to  French 
law  there  is  no  rape  but  merely  an  indecent  assault,  unless  there  is 
full  penetration;  whereas,  in  this  country,  any  degree  of  penetration, 
however  slight,  is  sufficient  to  complete  the  crime.  After  discussing 
rape  by  violence  at  great  length,  the  question  of  rape  while  the  victim 
is  deprived  of  will  power,  by  natural  or  artificial  means,  is  taken  up. 
The  author  concludes  that  it  is  impossible  to  consummate  an  act  of 
intercourse  with  a  virgin  in  a  natural  sleep  without  awakening  her, 
but  says  that  "if  the  complaint  comes  from  a  deflowered  woman,  recall 
that  in  some  cases  the  thing  is,  strictly  speaking,  possible,  but  pre- 
serve a  wise  distrust."  "Non  omnes  dormiunt  qui  clauses  et  con- 
niventes  hahent  oculos."     Touching  on  the  question  of  rape  while  the 
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victim  is  under  the  influence  of  anesthetics,  the  aiithor  calls  attention 
to  the  small  number  of  authenticated  cases  in  which  it  has  occurred, 
and  holds  that  it  is  practically  impossible  to  anesthetize,  without  awak- 
ening, a  sleeping  person.  Rape  during  hypnosis  and  certain  analagous 
states,  such  as  lethargy,  catalepsy,  somnambulism  and  vigilambulism,  is 
then  discussed  and  some  interesting  and  instructive  cases  cited.  The 
two  schools  of  hypnotism,  that  of  Saltpetriere  and  that  of  Nancy,  are 
explained  and  their  doctrines  summarized.  The  author  holds  the 
generally  accepted  belief  that  it  is  impossible  to  make  a  subject  in 
the  hypnotic  state  do  an  act  which  is  repugnant  to  his  character.  The 
subject  of  indecent  assaults,  both  on  men  and  on  women,  is  treated 
fully  in  three  chapters,  special  attention  being  given  to  venereal  lesions 
and  their  value  as  evidence,  and  to  the  indications  of  pederasty. 
Another  chapter,  which  should  be  read  by  every  doctor  and  every  law- 
yer, deals  with  false  accusations  of  indecent  assaults,  whether  prompted 
by  hysteria  or  some  other  and  more  sinister  motive,  and  incidentally 
the  author  points  out  the  necessity  for  the  most  careful  scrutiny  of 
the  stories  told  by  children.  The  author  gives  a  number  of  rules  for 
the  guidance  of  his  students  in  regard  to  the  methods  of  examination 
and  the  form  of  report  to  be  submitted  to  the  court,  which  cannot  be 
commended  too  highly. 

Public  offences  against  decency,  such  as  indecent  exposure  and 
the  like,  are  then  discussed,  and  some  cases  showing  the  danger  of 
hasty  judgment  are  given. 

The  second  half  of  the  book  takes  up  the  question  of  perversions 
of  the  sexual  instinct.  The  author  points  out  the  importance  of  this 
subject  from  a  medico-legal  point  of  view,  gives  an  historical  sketch 
of  perversion,  and  takes  up  in  the  order  named:  Sexual  inversion. 
Exhibitionism,  Fetichism,  Sadism  and  Masochism,  Bestiality,  Necro- 
philia, Satyriasis  and  Nymphomania,  and  Erotomania.  The  author 
defines  mental  degenerates  as  follows :  "There  is  a  category  of  indi- 
viduals, unfortunately  very  numerous,  in  whom  morbid  causes, — 
hereditary  in  the  majority  of  cases;  acquired  (individual)  in  some, — 
have  hindered  the  regular  development  of  the  nervous  system;  from 
this  disturbance  in  development  result, — and  that  from  an  early  age, — 
defects  (or  taints)  that  will  mark  the  individual  for  life.  These 
psychic  defects,  and  sometimes  also  physical  defects,  are  what  are 
called  stigmata,  and  individuals  thus  afflicted  are  mental  degenerates." 
Hereditary  degeneracy  is  the  transmission  to  the  offspring  of  an  orig- 
inal defect  that  has  its  source  in  various  affections  of  the  progenitors, 
chief  among  which  are  diseases  of  the  nervous  system;  intoxications, 
chiefly,  alcoholism,  and  infections,  such  as  syphilis.  Non-hereditary 
denegerates  are  congenital,  infantile,  and  juvenile.  The  cause  of 
non-hereditary  degeneracy  may  be  various  infections,  of  which  little  is 
known,  or,  on  the  contrary,  well-known  affections,  such  as  infantile 
paralysis,  typhoid  fever,  and  so  on.  The  physical  stigmata  of  degen- 
eracy consists  of  malformations  of  various  parts  of  the  body.  The 
psychic  stigmata  are  much  more  important.  They  may  be  arranged 
under  the  following  rubrics:  Anomalies  of  intelligence,  episodic  syn- 
dromes, deliria,  and  sexual  perversions.  The  sexual  perversions  do 
not  belong  to  degenerates  alone.  Other  persons  with  other  maladies 
exhibit  them,  but  in  few  morbid  states  do  they  appear  so  varied  and 
frequent  as  in  degenerates.  The  reason  for  this  is  that  the  mental 
degenerate  is  in  unstable  equilibrium  in  the  entire  nervous  system. 
The  sensory  centers  may  act  by  freeing  themselves  from  the  control 
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of  the  psychic  centers,  or,  on  the  other  hand,  the  psychic  centers  may 
function  without  the  co-operation  of  the  sensory  and  spinal  centers. 
After  sketching  in  broad  lines  the  physiognomy  of  the  degenerate,  the 
author  takes  up  in  detail  the  question  of  sexual  perversion.  He  gives 
an  historical  sketch  of  inversion  of  the  genital  instinct,  showing 
that  is  has  existed  from  the  earliest  times,  and  in  all  countries,  among 
both  men  and  women,  and  remarks  on  the  well-known  tendency  of 
uranists  to  put  "retrospectively  and  without  sufficient  proof,  into  their 
ranks  a  crowd  of  celebrated  personages,  artists  or  writers  of  genius, 
etc.''  The  medical  study  of  inversions  is  divided  into  two  periods,  one 
ending  in  1870,  prior  to  which  no  scientific  work  on  the  subject  had 
been  done,  the  other  beginning  in  that  year  with  Westphal's  celebrated 
memoir  and  continuing  to  the  present  time.  One  result  of  the  medical 
study  of  inversion  is  that  in  France  to-day  relations  consented  to  by 
both  parties  and  consummated  in  a  private  place  escape  all  penalty. 
The  author  and  translator  appear  to  view  this  result  with  satisfaction, 
and  hold,  with  most  writers  on  the  subject,  that  the  inverted  individual 
has  an  irresistible  genital  inclination  for  his  own  sex,  and,  while  fully 
recognizing  the  nature  and  quality  of  his  act,  cannot  refrain  from 
doing  it.  It  would  seem  to  the  reviewer  that  up  to  the  present  time 
this  has  not  been  proved.  In  none  of  the  cases  cited  has  it  been  shown 
that  the  impulse  was  irresistible,  nor  is  there  any  adequate  proof  that  the 
sexual  desires  of  an  invert  are  stronger  than  those  of  a  normal  individ- 
ual. In  fact,  in  many  cases  cited,  among  others  the  historical  case  of 
Sergeant  Bertrand,  the  necrophilist,  it  appears  that  the  degenerate  was 
able  to  control  himself,  and  to  refrain  from  his  abominable  acts  when 
the  risk  of  detection  seemed  imminent.  In  another  case  cited  by  the 
author,  that  of  a  fetichist  who  stole  white  aprons  to  gratify  what 
the  author  states  was  an  irresistible  impulse,  it  appears  that  the 
fetichist  on  one  occasion  waited  for  several  hours  until  he  thought 
the  coast  was  clear  before  attempting  to  steal  the  object  of  his  desires. 
While,  then,  it  is  undoubtedly  true  that  the  invert  is  impelled  to 
secure  satisfaction  with  those  of  his  own  sex,  there  seems  to  be  no 
good  reason  to  believe  that  his  sexual  desires  are  stronger  and  less 
susceptible  of  control  than  those  of  the  normal  man,  and  consequently 
no  reason  why  his  conduct  should  escape  the  punishment  decreed  by 
the  law.  The  author,  himself,  states  that  many  inverts  remain  passive 
throughout  their  lives,  never  indulging  in  the  acts  which  they  desire. 

The  author  draws  a  clear  distinction  between  inversion  due  to  vice 
and  what  he  calls  "inversion-perversion,"  or  the  inversion  of  degen- 
eracy, which  distinction  is  undoubtedly  well  founded.  The  translator 
suggests  instead  of  "inversion-perversion"  the  term  "inversion-devia- 
tion," suggesting  that  "inversion-perversion"  is  imnecessarily  oppro- 
brious, a  belief  not  shared  by  the  reviewer.  A  large  amount  of  space 
is  devoted  to  Uranism,  giving  its  distinctive  characteristics,  both  in 
men  and  women,  and  following  the  clasification  adopted  by  Krafft- 
Ebing,  that  is  to  say:  1.  Psychic  hermaphroditism;  2.  Homosexu- 
ality; 3.  Effemination  and  its  opposite,  viraginity;  4.  Androgyny  and 
its  opposite,  gynandry.  He  also  points  out  that  what  has  been  called 
"acquired  uranism"  is,  more  properly  speaking,  "retarded  uranism," 
and  shows  that  the  cure  of  an  inverted  individual  is  hopeless  in  the 
vast  majority  of  cases,  and  only  possible  in  some  cases  of  psychic  her- 
maphroditism and  retarded  uranism.  Uranism  develops  upon  a  basis 
of  mental  degeneracy,  and  in  a  great  majority  of  cases  the  degeneracy 
is  hereditary.     He  points  out  various  psychic  stigmata,  chiefly  phe- 
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nomena  of  obsession  and  impulsion,  and  states  that  uranism  is  un- 
doubtedly on  the  increase,  both  among  men  and  among  women.  The 
real  cause  of  perversion  is  unknown.  The  author  cannot  hold  either 
with  Mantegazza  that  it  is  caused  by  anatomical  arrangement  of  the 
various  nerves,  nor  with  Kraift-Ebing.  Coming  to  the  question  of 
periodic  inversion  of  the  psychoses  the  author  shows  that  inversion 
may  figure  in  periodic  insanity,  epilepsy,  general  paralysis,  senile 
dementia,  etc.  The  author  then  takes  up  inversion-vice,  and  studies 
professional  inversion;  inversion  through  lust  or  depravity;  inversion 
through  necessity,  and  inversion  through  fear  of  normal  sexual  rela- 
tions. After  treating  uranism,  the  other  subjects  already  mentioned 
are  fully  discussed,  each  one  illustrated  with  interesting  and 
instructive  cases. 

On  the  whole,  the  book  cannot  be  recommended  too  highly,  not 
only  to  lawyers,  but  also  to  physicians.  It  is  a  most  balanced,  sane, 
and  lucidly  written  work,  is  remarkably  free  from  technical  terms, 
and  is  altogether  the  best  book  on  the  subject  with  which  I  am 
acquainted.  It  is  to  be  regretted  that  a  course  similar  to  Dr. 
Thoinot's  is  not  available  to  students  in  this  country. 

Joseph  E.  Corrigan. 

Suspension  of  the  Power  of  Alienation.  By  Stewart  Chaplin. 
Second  Edition.  New  York:  Baker,  Voorhis  &  Company.  1911. 
pp.  xlvii,  413. 

As  Mr.  Chaplin  states  in  his  first  edition  of  this  useful  and 
standard  treatise,  the  New  York  Revised  Statutes  established  a  new 
system  of  law  on  the  subject  of  perpetuities.  This  system  cannot  be 
learned  from  the  Revised  Statutes  themselves,  for  these  statutes  are 
not  a  mere  revision  of  the  statute  law  in  the  strict  sense  of  the  term, 
but  are  in  effect  a  codification,  especially  of  many  important  topics  in 
the  law  of  private  rights,  such  as  Uses  and  Trusts,  Accumulations, 
Powers,  and  the  Rule  against  Perpetuities.  The  new  system  estab- 
lished by  this  codification,  must  be  learned  from  the  cases  themselves, 
and  there  is  need,  therefore,  of  a  treatise  for  digesting  and  analyzing 
these  cases  quite  as  much  as  there  is  for  digesting  and  analyzing  cases 
involving  the  principles  of  the  unwritten  law.  This  need  is  supplied 
in  a  very  satisfactory  way  by  this  book.  The  first  edition  was  pub- 
lished in  1891.  Since  then  have  been  decided  all  the  cases  in  the 
Court  of  Appeals  contained  in  volumes  12Y-202  N.  Y.,  both  inclusive, 
and  all  the  cases  in  the  General  Term  or  Appellate  Division  contained 
in  volumes  62  Hun. — 144  Appellate  Division,  both  inclusive.  All  these 
decisions  or  the  more  important  of  them  are  commented  upon  or  cited 
in  this  second  edition. 

In  his  first  edition,  Mr.  Chaplin  contended  that  under  this  new 
New  York  system  there  are  two  Rules  against  Perpetuities;  the  one 
aimed  at  the  suspension  of  the  Power  of  Alienation,  and  the  other  at 
Remote  Vesting.  In  the  second  edition,  the  author  can  point  triumph- 
antly in  vindication  of  his  position  to  the  recent  decision  in  Matter  of 
Wilcox,  194  N.  Y.,  288.  And  much  of  the  new  matter  in  the  second 
edition  is  based  upon  this  decision  and  the  inferences  that  Mr.  Chap- 
lin draws  from  it.  He  attempts  to  fortify  the  decision  by  additional 
arguments  and  illustrations  and  to  reconcile  it  with  the  decision  in 
Sawyer  v.  Cuhhy,  146  N.  Y.,  192 ;  but,  in  the  opinion  of  the  writer,  his 
arguments  and  illustrations  are  not  convincing  and  do  not  answer  the 
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elaborate  arguments  of  Surrogate  Fowler  in  hi?  learned  work  on  "Keal 
Property  Law  of  the  State  of  J^ew  York."  It  is  to  be  noted  also  that 
the  learned  Surrogate  does  not  concede  that  the  decision  in  Matter  of 
Wilcox  is  the  final  word  on  this  question,  contending  that  the  decision 
itself  might  be  supported  on  other  grounds,  and,  indeed,  the  learned 
chief  judge  of  the  Court  of  Appeals  himself  admits  that  his  decision 
could  be  based  upon  the  invalidity  of  the  precedent  trust  as  well  as 
upon  the  remote  vesting  of  the  gift  over.  But,  on  the  other  hand,  the 
learned  chief  judge  expressly  recognizes  the  existence  of  the  Rule 
against  Remoteness  and  all  his  reasoning  is  directed  to  showing  the 
invalidity  of  the  gift  over  because  it  violates  the  Rule  against  Remote 
Vesting. 

As  Mr.  Gray  points  out  in  his  classical  work  on  the  Rule  against 
Perpetuities,  there  is  no  part  of  the  law  in  which  the  reasoning  is  so 
mathematical  in  its  character  as  the  Rule  against  Perpetuities,  and 
yet,  contrary  to  the  popular  maxim  that  figures  never  lie.  "there  1;= 
something  in  the  subject  which  seems  to  facilitate  error."  This  state- 
ment finds  fresh  illustration  in  our  experience  with  the  New  York 
Rule  against  Perpetuities,  or,  perhaps  one  must  now  say.  Rules 
against  Perpetuities.  There  has  been  no  more  fruitful  source  of  liti- 
gation than  this  rule,  and  there  has  been  no  more  serious  and  treacher- 
ous obstacle  to  prevent  the  carrj'ing  out  of  the  entirely  reasonable  and 
proper  intentions  of  testators.  Our  experience  with  this  rale  is  also 
an  interesting  illustration  of  the  futility  of  any  attempt  to  make  the 
law  definite  and  certain  by  codification.  The  object  of  the  revisers 
was  to  establish  a  system  of  law  "simple,  uniform  and  intelligible," 
and  one  which  might  be  "sufficiently  understood  by  a  few  days  of  dili- 
gent study."  What  has  been  the  result?  The  system  of  law  estab- 
lished by  the  Revised  Statutes  has  now  been  in  force  eighty-two  years 
and  not  even  this  long  period  of  time  has  been  sufficient  to  settle  all 
the  questions  that  may  arise  under  it.  Mr.  Chaplin's  first  edition, 
published  twenty  years  ago,  has  already  become  antiquated.  His 
second  edition,  while  throwing  much  additional  light  upon  the  scope 
and  meaning  of  the  New  York  Rule  against  Perpetuities,  suggests 
questions  which  are  still  to  be  answered,  and  we  may  anticipate  during 
the  period  of  the  next  twenty  years  an  equally  fruitful  crop  of  liti- 
gation. 

G.  F.  Canfield. 

The  Underlying  Principles  of  Modern  Legislation.  By  W. 
Jethro  Brown,  LL.D.,  Litt.  D.,  Professor  of  Law  in  the  University  of 
Adelaide.    London :  John  Murray.    1912.    pp.  xx,  331. 

Something  like  a  million  men  and  women  pour  into  the  lower  end 
of  Manhattan  Island  every  morning  and  are  poured  out  again  upon 
the  surrounding  territory  every  evening.  The  consequent  difficulties 
of  transportation  are  enormous.  It  is  probably  true  that  the  time  will 
never  come  when  the  facilities  will  be  adequate  to  the  need,  or  will 
enable  even  a  majority  of  the  teeming  throng  to  find  seats  in  the  cars. 
Most  of  the  hard-working  stenographers  and  clerks,  therefore,  are 
daily  confronted  with  the  choice  of  avoiding  the  rush  by  coming  early 
and  staying  late,  which  would  add  from  two  to  four  hours  to  their 
day's  work,  or  enduring  the  discomfort  of  hanging  to  a  strap  in  a 
•  rspiring  and  relentless  crowd. 

In  the  name   of   individual   liberty.   Professor  Brown   would  have 
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the  state  make  the  choice  instead  of  the  strap-hanger.  He  would 
impose  a  penalty  for  boarding  a  car  in  which  the  seats  are  already 
taken.    His  reasons  are  thus  stated  at  page  G3  of  his  treatise: 

''The  liberty  of  an  individual  may  be  promoted  by  restrictions  that 
"the  State  imposes  upon  him  in  his  own  interests.  In  a  later  chapter. 
"I  shall  refer  to  the  abuse  of  this  proposition.  At  present,  I  wish  td 
"illustrate  the  truth  of  the  expressive  paradox  of  Rousseau  that  a  man 
"may  be  forced  to  be  free.  In  a  humble  sphere,  the  municipal  legisla- 
"tion  of  our  time  affords  some  familiar  examples.  A  by-law  pre- 
"scribes  a  penalty  for  boarding  a  tram  which  is  already  full.  A 
"would-be  passenger,  compelled  to  wait  in  tlie  rain  until  the  next  car 
"passes,  may  be  tempted  to  complain  that  his  liberty  is  thereby 
"infringed.  If,  however,  he  will  employ  the  interval  in  profitable 
"reflection,  he  may  learn  to  take  a  saner  view  of  things.  While  the 
"by-law  prevents  him  from  riding  in  one  car,  it  ensures  that  he  shall 
"be  free  from  being  sat  upon  in  the  next  car,  and  possibly  from  being 
"deposited  in  the  mud  as  the  result  of  a  break-down.  More  important 
"still,  the  by-law  serves  to  protect  him  from  being  exploited  in  the 
"interests  of  a  tramway  company  that  would  like  to  be  allowed  to  run 
"one  car  where  it  ought  to  run  two.  We  have  all  heard  of  the 
"suburban  strap-hangers  of  New  York;  and  we  do  not  envy  their 
"freedom  to  pass  a  not  inconsiderable  portion  of  their  lives  in  clinging 
"to  a  strap." 

We  may  be  very  certain  that  the  strap-hangers  of  New  York  would 
hotly  resent  any  such  legislation  in  this  city  and  that  nothing  that 
Professor  Brown  says  would  convince  them  that  it  would  be  either 
I)romotive  of  their  liberties  or  conducive  to  their  happiness.  Indeed, 
what  he  says  is  not  truly  convincing  on  either  point.  It  is  no  argu- 
ment to  urge  that  restricting  a  man's  liberty  may  promote  it;  restric- 
tion might  promote  his  comfort,  but  it  could  not  promote  his  liberty. 
and  the  proposition  is  a  mere  contradiction  in  terms  which  only  con- 
fuses the  issue.  It  is  no  argument  to  point  out  that  legislation  will 
free  the  passenger  from  being  sat  upon  and  possibly  from  beinii 
deposited  in  the  mud  as  the  result  of  a  break-down.  We  may  readily 
admit  that  the  passenger  will  receive  some  benefit  from  the  restriction 
of  his  liberty, — few  things  are  wholly  evil, — but  that  is  no  answer  to 
the  objection  that  he  has  a  proper  right  to  determine  for  himself 
whether  he  wants  that  benefit,  or  that  he  ,may  lose  other  and  mon 
important  benefits.  It  is  no  argument  to  say  that  the  passenger  will 
not  be  exploited  in  the  interests  of  a  company  that  would  like  to  run 
only  one  car  when  it  ought  to  run  two;  the  remedy  for  that  wrong  is 
not  to  restrict  the  liberty  of  the  passenger,  but  to  punish  the  wrong- 
doing company.  It  is  apparent,  therefore,  even  from  this  brief  sum- 
mary, that  the  considerations  which  the  learned  author  advances  do 
not  support  his  thesis. 

Professor  Brown's  book  is  an  interesting  and  suggestive  discussion 
of  the  problems  of  legislation  as  a  means  to  social  progress;  but  it 
covers  so  many  topics  and  ranges  over  so  broad  a  territory  that  it  is 
impossible  in  the  limits  of  space  allotted  to  this  review  to  do  more 
than  touch  upon  its  dominating  characteristics.  The  passage  wliicl: 
we  have  cited  gives  a  typical  illustration  of  his  spirit  and  method.  In 
general  his  projjosals  are  more  temperate  than  those  of  many  who  an- 
engaged  in  the  active  social  work  of  the  time.  He  recognizes,  f(u 
example,  rather  more  clearly  than  is  usual,  the  perils  of  relievin^; 
physical  hardship  at  the  (^xi)ense  of  the  moral  fil)re  (see  chap.  V,  "The 
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Truth  in  Laissez  Faire"),  and  consequently  his  book  is  refreshingly- 
filled  with  the  sturdy  British  spirit  of  self-reliance.  Even  so,  how- 
ever, it  illustrates  very  precisely  the  gravest  peril  of  our  time, — the 
•  vil  of  misdirected  effort  arising  from  misdirected  thinking. 

To  revert  to  our  citation  as  an  example,  it  shows  that  the  author 
ntertains  a  profound  misconception  as  to  the  nature  of  liberty  and 
he  possibility  of  enhancing  it  by  restricting  it,  and  that  his  miscon- 
pption  has  led  him  in  at  least  one  instance  to  precisely  the  wrong  solu- 
ion  of  a  problem  which  he  would  solve.  Instead  of  advising  an  active 
and  vigilant  municipal  government  that  would  first  throw  safeguards 
ibout  the  granting  of  public  franchises  and  would  thereafter  compel 
he  grantees  to  fulfill  the  duties  which  their  franchises  create,  he 
vould  limit  the  freedom  of  the  people  whom  he  is  trying  to  protect, 
lie  would  deprive  them  of  the  right  to  decide  for  themselves  in  matters 
tf  their  own  private  concern  at  the  same  time  that  he  would  fail 
TO  enforce  the  rights  which  they  have  against  the  public  service  cor- 
poration. Thus  he  missed  the  remedy,  so  far  as  a  remedy  is  possible, 
for  a  real  evil,  and  he  missed  it  because  he  did  not  do  his  thinking 
correctly. 

A  grave  problem  has  been  forced  upon  the  world  with  amazing 
intensity  and  startling  suddenness, — the  problem  of  the  duty  of  the 
state  to  care  for  its  citizens  by  remedial,  as  well  as  by  preventive, 
effort.  There  are  perils  in  over-doing  and  there  are  perils  in  under- 
doing. To  guide  the  state  aright  between  these  perils  demands  the 
highest  and  best  that  any  man  has  to  give.  We  do  not  lack  volun- 
teers in  the  work  of  social  betterment,  but  we  do  lack  that  accurate 
thinking  without  which  our  most  humane  efforts  must  remain  substan- 
tially ineffectual.  We  are  so  prone  to  accept  paradoxes,  we  are  so 
acquiescent  in  superficial  phrases,  limited  theories,  and  temporary 
results,  that  we  go  wrong  through  sheer  want  of  reason.  We  only 
multiply  the  evils  which  we  would  remedy,  and  postpone  the  day  of 
curative  achievement.  It  is  imfortunate  that,  interesting  and  sug- 
gestive as  it  is,  the  book  imder  review  has  rot  made  a  more  substantial 
contribution  to  our  supreme  need. 

Erprpit   V.  Abbot. 
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THE  GENIUS  OF  THE  COMMON  LAW. 

IV.    Enemies  in  the  Gate. 

So  far  we  have  spoken  of  dangers  to  the  Common  Law  within 
her  own  household.  Before  we  can  understand  the  limits  and  the 
difficulties  of  possible  remedies  in  the  Middle  Ages  and  even  later, 
we  must  consider  the  perpetual  conflict  with  external  foes  which 
had  to  be  waged  at  the  same  time.  One  kind  of  these,  as  they 
were  the  most  shameless,  were  the  most  formidable,  namely  men 
who  were  strong  enough,  in  parts  of  England  remote  from  the 
central  authority,  to  defy  legal  justice  and  legal  process  openly. 
Nowadays  we  do  not  easily  realize  the  chronic  persistence  of  such 
behaviour  in  a  land  whose  rulers  are  seriously  minded  to  keep 
order.  Riot  is  not  impossible  in  the  most  civilized  of  jurisdictions, 
but  it  is  abnormal;  it  is  at  most  an  occasional  scandal.  Powerful 
interests  may  be  arrayed  against  the  law;  they  may  dispose  of 
great  resources  and  be  capable  of  giving  much  trouble.  But  they 
have  at  any  rate  to  do  the  law  of  the  land  some  kind  of  lip-service. 
Their  aim  is,  if  possible,  to  capture  its  machinery  and  use  it  for 
their  own  purposes.  Chicane  and  corruption  are  their  weapons, 
and  the  corruption  is  seldom  undisguised  even  when  it  is  notorious. 
Intimidation  is  employed  more  sparingly,  not  from  any  moral 
scruple,  but  because  it  is  less  profitable  and  provokes  defensive 
combination;  and  when  it  is  employed,  it  is  in  the  form  of  social 
md  pecuniary  pressure.  Violence  is  avoided  as  impolitic,  unless 
here  is  a  fair  chance  of  representing  it  as  lawful  self-help.  A 
'try  different  state  of  things  prevailed  in  England  down  to  the 
ixteenth  century.  We  find  the  danger  of  great  men  defying  the 
aw  not  only  recognized  but  prominent  in  the  dooms  of  Anglo- 
Saxon  kings.  As  the  extent  and  effectiveness  of  royal  justice 
ncrease  after  the  Norman  Conquest  we  still  find  repeated  and 
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anxious  condemnation  of  those  who  take  the  law  into  their  own 
hands.    Whoever  asserts  his  right  without  due  process  of  law  puts 
himself  in  the  wrong:  iniuste  quia  sine  iudicio.    The  principle  is 
carried  even  to  greater  lengths  than  our  modern  law  finds  neces- 
sary.    Whether  we  look  at  the  common  law  of  disseisin  or  the 
statutes  against  forcible  entry,  we  find  the  same  continuous  protest, 
expressing  a  real  and  arduous  conflict  with  lawlessness.     Neither  j 
must  we  suppose  that  the  law  was  always  gaining  ground.    Under  j 
a   strong  king  much   crime  went   undiscovered   and  unpunished,! 
police  methods  being  rudimentary ;  but  private  war  was  repressed.  ■ 
Nevertheless  the  elements  of  revolt  were  still  there  and  ready  to 
break  out  at  the  first  sign  of  weakness.    The  middle  quarters  of 
the  fifteenth  century  were  a  period  of  reactionary  disorder  of 
which  our  strictly  legal  authorities  disclose  very  little.     England 
was  delivered  over,  one  might  almost  say,  to  the  great  faction  fight 
called  the  Wars  of  the  Roses,  and  to  innumerable  smaller  feuds  oi 
private  greed  and  ambition.    Every  man  who  had  property  wortF 
protecting  was  as  much  compelled  to  secure  the  protection  of  som( 
great  lord  as  if  the  feudal  structure  of  society  had  relapsed  intc 
its   crudest    Merovingian   infancy.     Forcible   disseisin   was    rife 
statutory  penalties  notwithstanding,  and  was  often  planned  anf 
executed  as  a  military  operation.     Country  gentlemen's  house 
were  fortified,  attacked  and  defended  'with  strong  hand  in  manne 
of  war,'  and  the  fortunate  possessors  of  firearms  improvised  loop 
holes  cunningly  placed  too  low  to  be  used  for  archery  in  case  of 
hostile  occupation.     It  is  true  that  the  process  of  law  was  nc 
formally    arrested,    but    corruption    and    intimidation    of    jurie: 
besides  the  simpler  method  of  packing  the  jury  from  the  firs 
were  so  common  that  no  man  would  embark  on  a  lawsuit  withoi 
powerful  influence  at  his  back.    'God  send  us  a  good  sheriff  th 
year'  may  seem  a  pious  and  innocent  wish,  but  in  the  mouth  of 
faithful  steward,  when  the  balance  was  trembling  between  Lai 
caster  and  York,  a  good  sheriff  meant  one  who  could  be  trusts 
to  impanel  the  right  sort  of  jury  for  the  steward's  lord.^    All  th 
may  be  learnt,  in  abundant  quantity  and  variety,  from  the  coij 
temporary  and   practical  evidence  of  the  Paston  Letters.     Til 
factions  of  York  and  Lancaster  both  acted  under  colour  of  legj 

Gaston  Letters,  No.  420  (ii,  59,  60,  ed.  1896).  This  bailiff  was  hims'l 
under  a  charge  of  felony  and  laments  that  the  trial  was  postponed  wbj 
he  'was  through  with  the  scheryff  and  panel  from  after  myn  avice.'  Mr.  J 
Plummer's  introduction  to  Fortescue  on  the  Governance  of  England,  Cj 
ford,  1885,  gfives  a  good  summary  view  of  the  time. 
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claims  to  the  crown,  on  which  Fortescue  and  others  expended  much 
dialectic  ingenuity.  But  this  can  hardly  be  taken  as  evidence  of 
any  specially  English  show  of  respect  for  law,  or  desire  to  have 
the  law  on  one's  side.  It  is  a  common  feature  of  all  political 
controversy  in  the  Middle  Ages.  All  it  does  prove,  if  proof  were 
needed,  is  that  the  aim  of  each  party  was  not  an  anarchical  con- 
quest or  a  social  revolution  but  to  acquire  control  of  the  estab- 
lished governmental  machine  as  a  going  concern,  using  for  that 
purpose,  without  legal  or  moral  scruple,  as  much  force  as  it  could 
command. 

These  facts  must  be  borne  in  mind  if  we  would  understand  the 
rapid  development  of  extraordinary  jurisdictions  under  the  Tudor 
dynasty.  Lack  of  executive  power  had  always  been  the  weak  point 
of  the  Common  Law,  and  in  order  to  keep  faction  permanently 
repressed,  after  Henry  VII's  victory  had  closed  the  dynastic  strife, 
more  drastic  methods  were  required.  What  the  Chancellor  was 
already  doing  in  matters  of  private  law  was  now  to  be  done  by 
the  King's  Council  in  the  Star  Chamber  and  in  the  special  palatine 
and  frontier  jurisdictions.  Thus  Sir  Thomas  Smith  tells  us  of 
'the  insolency  of  the  noblemen  and  gentlemen  of  the  north  part 
of  England,  who  being  far  from  the  king  and  the  seat  of  justice 
made  almost  as  it  were  an  ordinar>-  war  among  themselves' ;  and 
Bacon  speaks  in  like  manner  of  'maintenance  or  headship  of  great 
persons'  as  one  chief  reason  why  jurisdiction  of  this  kind  was 
needful  and  politic;  and  we  could  have  no  two  more  competent 
witnesses  to  the  traditions  of  sixteenth-century  statecraft.  More 
than  this,  there  was  a  time  when  the  demand  for  strong  govern- 
ment was  virtually  leagued  against  the  Common  Law  with  a 
learned  intellectual  movement  among  Romanizing  scholars  and 
publicists.  Maitland  has  given  us  the  proofs  in  his  brilliant  essay 
— not  the  less  solid  because  brilliant — on  English  Law  and  the 
Renaissance.  Towards  the  middle  of  the  century,  the  situation 
might  well  have  seemed  critical;  a  foreign  observer  might  even 
have  expected  that  the  Court  of  Chancery,  not  yet  officially  de- 
clared to  be  an  ordinary  court  of  justice,  would  easily  be  drawn 
into  the  confederacy.  Such  a  forecast  would  have  been  wrong 
but  not  without  plausibility.  What  actually  followed  we  know; 
the  last  quarter  of  the  sixteenth  century  saw,  concurrently  with 
the  steady  growth  of  equity  jurisdiction,  a  great  revival  of  the 
Courts  at  Westminster,  based  on  clear  and  proud  consciousness 
of  their  historical   authority   and   doctrine.     Antiquarian   juris- 
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prudence  was  militant  and  triumphant,  with  the  compilers  of  the 
Abridgements  and  the  printers  of  the  Year  Books  for  its 
armourers,  and  Sir  Edward  Coke  for  its  champion;  a  champion 
to  be  venerated,  still  active  and  valiant,  by  a  younger  generation 
fighting  the  battle  of  constitutional  right  with  like  weapons  against 
Charles  I.  The  history  was  not  always  critical  in  either  case, 
but  that  was  not  material  for  the  result.  Such  a  revival  is  among 
the  most  impressive  evidences  of  a  vitality  not  only  professional 
but  national,  which  might  be  obscured  but  could  not  be  suppressed 
by  adverse  conjunctures. 

Yet,  when  all  is  said,  our  lady  the  Common  Law  had  to  abide 
a  season  of  some  danger  and  much  disparagement;  and  whatever 
tends  to  disparage  the  Common  Law  must  in  the  same  measure 
encourage  all  kinds  of  encroachment,  and  especially  the  official 
kind.  Not  that  England  can  be  said  to  have  suffered  from  excess 
of  officials  or  administration,  in  secular  affairs  at  any  rate,  at  any 
time  before  the  classical  framework  of  the  Common  Law  was 
finally  settled.  In  common  frankness  it  must  be  admitted  that  in 
the  sixteenth  century,  while  the  executive  had  nominally  very 
large  powers,  its  instruments  for  ordinary  occasions  were  both 
weak  and  scanty.  One  way  and  another,  a  great  deal  of  officialism 
had  to  be  created  if  the  conditions  of  life  were  to  be  tolerable  for 
lawful  men.  But  the  Tudor  sovereigns  and  their  ministers  were 
easily  tempted  to  provide  it  in  arbitrary  ways.  Hence  arose  high 
prerogative  doctrines,  claims  to  legislate  in  minor  matters  by 
proclamation,  and  other  controversial  pretensions  which  .ultimately 
filled  the  cup  of  the  Stuarts  to  overflowing.  Charles  II,  alone  of 
his  dynasty,  had  a  share  of  the  practical  worldly  wisdom  that  told 
the  Tudors  where  to  hold  their  hand.  In  modern  England  the 
problem  of  reconciling  administrative  efficiency  with  the  principles 
of  lawful  authority  has  been  solved  by  recourse  to  the  legal 
omnipotence  of  Parliament,  a  Parliament  representing  the  will  of 
the  people  in  a  very  different  fashion  from  its  predecessors  three 
centuries  ago.  When  we  remember  that  the  venerable  institution 
of  justices  of  the  peace  is  itself  statutory,  there  seems  to  be  very 
little  risk  in  saying  that  all  executive  acts  of  importance  (in  domes- 
tic affairs  at  any  rate)  are  now  done  under  statutory  authority  i 
of  one  sort  or  another.  But  Parliament  is  not  always  vigilant, 
and  the  Ministers  who  frame  statutes  are  advised  by  permanent 
officials  in  technical  matters.  Thus  there  is  an  ever  growing! 
tendency,  constitutional  traditions  and  safeguards  notwithstanding,  j 
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i  to  confer  more  and  more  discretion,  often  of  a  substantially  judi- 
cial kind,  on  officials  of  the  great  departments  of  state  who  practi- 
cally cannot  be  made  responsible.    Of  late  years  there  have  been 
:  many  protests,  quite  irrespective  of  party  politics ;  indeed  the  zeal 
of  either  party  to  use  encroachment  of  legislation  on  ordinary 
'  legal  jurisdiction  as  a  topic  against  the  other  is  ftaturally  tem- 
e  pered  by  the  reflection  that  the  accusing  party  has  itself  made 
•  statutes  of  that  kind  by  the  score  and  will  want  to  make  them 
'  again  when  it  comes  back  to  office.    A  similar  tendency  in  Ameri- 
can  state  legislation   was   noted  by  my  learned   friend   Mr.    St. 
George  Tucker  of  Virginia  when  he  presided  over  the  American 
Bar  Association  some  years  ago.    The  ravages  of  the  gipsy  moth 
and  the  brown-tailed  moth  have  been  the  cause,  it  seems,  of  admin- 
istrative enactments  in  Massachusetts  which  perhaps  only  strict 
necessity  can  justify. 

Returning  to  the  earlier  history,  let  us  note  that  the  king,  being 
the  foremost  and  indispensable  champion  of  the  Common  Law  in 
its  infancy,  was  himself  the  greatest  officer  of  state.  Hence,  when 
he  used  his  authority  to  provide  more  adequate  means  for  the 
,  administration  of  uniform  justice,  it  was  possible  for  lords  of 
private  jurisdictions,  or  other  persons  whose  privileges  were 
threatened,  to  represent  his  action  in  a  sinister  light  as  an  en- 
croachment of  arbitrary  discretion  on  ancient  custom,  thus  reviving 
the  prehistoric  repugnance  to  allowing  any  judicial  discretion  at 
all.  There  is  in  truth  all  the  difference  in  the  world  between 
,  increasing  the  resources  of  a  procedure  which  is  open  to  all  men 
and  assuming  to  withdraw  particular  cases  from  the  scope  of  ordi- 
nary process,  or  interfering  to  dictate  the  result.  But  the  popular 
instinct  is  not  always  instructed  and  hardly  ever  discriminates; 
and  so  monopolists  may  lead  it  by  the  nose  under  pretence  of 
maintaining  individual  freedom.  In  the  thirteenth  century  one 
of  the  Barons'  grievances  was  the  inventiveness  of  the  king's 
'  clerks  in  his  Chancery,  who  sought  to  extend  the  jurisdiction  of  the 
royal  judges  by  framing  new  writs.  By  the  Provisions  of  Oxford 
(a.  d.  1257-58)  an  oath  was  imposed  on  the  Chancellor  that  he 
would  seal  no  writ  that  was  not  in  common  course  except  by  the 
order  of  the  king  and  his  council.  The  later  Statute  of  West- 
minster (a.  d.  1275),  which  defined  the  scope  of  actions  on  the 
case,  represents  not  a  simple  movement  of  expansion,  but  a  com- 
promise between  advanced  ideas  and  obstructive  archaism.  It  must 
be  allowed  that  the   danger  of   arbitrary  interference  with  the 
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course  of  justice  was  by  no  means  imaginary.  As  late  at  1313  we 
find  the  king  commanding  justices  in  eyre  to  expedite  a  cause,  with  | 
open  avowal  of  personal  interest  in  one  of  the  parties,  and  (what  is 
more)  the  justices  turning  a  deaf  ear  to  counsel's  objection  that 
the  writ  in  action  is  out  of  time  under  a  statute  regulating  pro- 
ceedings in  the  eyre,  and  therefore  the  court  has  no  jurisdiction. 
The  only  answer  counsel  can  get  is  that  the  judges  cannot  dispute 
the  king's  authority,  and  if  it  were  necessary  to  presume  a  statute 
they  would  presume  it.  'What  the  king  commands  we  must  sup- 
pose to  be  commanded  by  the  General  Council.'*  It  was  natural 
enough  for  the  king  to  suppose  that  he  could  do  as  he  pleased  in 
his  own  court  although  his  judges  could  not;  only  fuller  experience 
made  it  clear  that  the  efficiency  and  the  repute  of  the  king's  jus^ 
tice  depended  upon  an  inflexible  understanding  that  no  executive 
authority,  not  even  the  king's  will,  could  meddle  with  its  rules. 
In  England  we  have  now  delegated  large  powers  of  regulation  to 
the  judges  themselves.  It  is  far  from  clear  that  it  would  have 
been  safe  to  do  so  at  any  time  before  the  Revolution.  Interference 
with  the  ordinary  process  of  the  Court  has,  of  course,  nothing  to 
do  with  the  extraordinary  or  residuary  power  regularly  attributed 
to  the  king,  down  to  the  seventeenth  century,  of  doing  justice  in 
cases  where  for  any  reason  the  ordinary  means  were  ineffective. 
The  later  orthodox  doctrine,  from  any  scientific  point  of  view  quite 
as  arbitrary  as  the  prerogative  claims  it  displaced,  was  that  this 
royal  power  or  duty  had  exhausted  itself  in  the  establishment  of 
the  Court  of  Chancery,  and  that  the  jurisdiction  of  the  Star 
Chamber,  or  rather  of  the  king's  Council  in  the  Star  Chamber, 
was  lawful  only  so  far  as  it  was  created  or  confirmed  by  statute. 
One  thing  is  certain,  however,  which  is  of  the  first  importance, 
and  has  been  justly  made  prominent  by  all  recent  authors  on  the 
English  constitution.  No  one  ever  maintained  that  the  king's 
command,  however  express,  would  of  itself  justify  or  excuse  an 
act  not  warranted  by  the  law  of  the  land;  much  less  that  his 
officers  could  derive  any  protection  from  his  general  authority. 
The  sheriff's  responsibility  to  the  king's  subjects  even  for  honest 
mistakes  in  the  execution  of  his  office  is  very  ancient.    It  extends, 

'"Qant  le  Roy  maunde  deit  home  supposer  qe  ceo  soit  per  comune 
consail.  Et  dautre  part  home  ne  deit  mye  contrepleder  le  fait  le  Roy.' 
Eyre  of  Kent,  6  and  7  Ed.  II.  Selden  Soc,  1910,  pp.  Ixxxiii,  161,  176. 
The  king's  letter  (p.  158)  professes  to  desire  expedition  only  'selont  lai 
ley  et  lusage  de  nostre  Roiaume  et  le  cours  del  eire,'  but  admits  that 
'nous  avoms  ses  bosoignes  molt  a  cuer.' 


THE  GENIUS  OF  THE  COMMON  LAW.  487 

i  and  appears  always  to  have  extended,  to  acts  of  the  sheriff's 
deputy,  subordinate  or  officers  done  without  his  personal  knowl- 
edge. Perhaps  it  is  our  earliest  example,  outside  the  family  or 
household,  of  the  general  rule  summed  up  in  the  words  'respondeat 
superior.' 

'       Next  we  have  to  consider  the  open  enemies  of  law  and  legal 

,  order  in  modern  times.  We  do  not  mean  ordinary  criminals,  for 
bwbreakers,  occasional  or  habitual,  do  not  undertake  at  this  day 

■  to  subvert  the  law,  but  only  do  their  best  to  thwart  or  evade  it  in 
their  own  particular  interests.  Again  there  is  no  need  to  dwell  on 
those  who  speak  evil  of  the  legal  profession  rather  than  of  the 
law  itself.  The  common  topics  of  vulgar  abuse  have  been  abun- 
dantly refuted  by  English  authors,  lay  and  professional,  from  Dr. 
Johnson  to  my  lamented  and  accomplished  friend  Dr.  Showell 
Rogers  of  Birmingham.^  Least  of  all  is  it  needful  to  dwell  on 
such  matters  in  this  country,   where  the  canon  of  professional 

'  ethics  has  been  so  thoroughly  discussed  and  formulated.  Enough 
to  say  that  the  rules  accepted  by  American  and  English  lawyers 
alike,  whether  in  written  form  or  unwritten,  aim  as  high  as  those 
of  any  other  calling  in  the  world,  and  on  the  whole  are  as  well 
observed.  Betrayal  of  a  client's  confidence  is  so  rare  as  to  be  prac- 
tically unheard  of;  and  in  this  point  of  honour  the  three  learned 
faculties  have  long  emulated  one  another  on  an  equal  footing  ol 
inflexible  discipline.  Laxity  and  even  fraud  in  dealing  with  the 
property  of  clients  are,  unfortunately,  by  no  means  unknown,  but 
I  venture  to  think  they  are  less  common  than  in  other  kinds  of 
business  which  offer  like  temptations.  The  only  professional  abuse, 
short  of  actual  malversation,  which  is  both  facile  and  frequent, 
is  that  of  encouraging  speculative  and  unsubstantial  claims  for  the 
sake  of  making  costs.  Here  it  may  be  observed  that  the  pursuit 
of  hopeless  causes  is  in  fact  oftener  due  to  the  client's  obstinacy 
than  to  the  lawyer's  contrivance;  nor  does  experience  show  that 
litigants,  when  they  appear  in  person,  are  less  litigious  or  more 
scrupulous  than  their  advocates  would  have  been  for  them. 
Nevertheless  there  is  a  real  evil.  It  can  be  largely  mitigated,  under 
any  simplified  and  rational  scheme  of  procedure,  by  the  firm  appli- 
cation of  judicial  discretion.  It  could  not  be  wholly  prevented 
without  investing  the  Court,  from  the  very  commencement  of  pro- 
ceedings, with   such   inquisitorial  functions  as   would  make  the 

remedy  worse  than  the  disease  in  the  eyes  of  English-speaking 

1  —  _ ■ 

*The  Ethics  of  Advocacy,  15  Law  Q.  Rev.  259. 
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people.  Our  lady  the  Common  Law  will  mend  her  clothes  and 
alter  their  fashion  moderately  from  time  to  time ;  she  will  not  take 
to  garments  of  such  incongruous  cut  that  her  friends  would  not 
know  her  in  them. 

As  to  complaints  against  the  law  in  general,  every  man  who 
loses  a  cause  is  apt  to  think  that  the  law  must  be  unjust  or  his 
counsellor  incompetent ;  and  since  in  every  contentious  cause  at 
least  one  party  must  lose,  it  is  obvious  that  complaint  of  this  kind 
must  abound.  Much  more  subtle,  and  more  dangerous  because 
mixed  with  worthier  motives  than  merely  personal  interest,  is  the 
dissatisfaction  of  such  men  as  mislike  the  law  when  legal  justice 
withstands  the  demands  of  their  trade  or  their  class.  Law,  being 
bound  to  regard  the  good  of  the  commonwealth  as  a  whole,  must 
needs  curb  the  partial  ambition  of  both  individuals  and  sections. 
Mistakes  are  possible,  no  doubt,  in  that  process,  as  in  all  human 
endeavours  to  do  justice.  But  it  is  not  to  be  hastily  assumed  that 
bodies  of  men  who  demand  advantages  or  immunities  for  themselves 
are  likely  to  have  as  clear  a  sense  of  right  as  those  whose  business 
it  is  to  be  just  to  all.  It  is  true  that  in  controversies  of  this  kind 
there  may  be  real  conflict  of  social  and  economic  ideals,  and  that  the 
doctrines  prevailing  in  the  Courts  will  almost  inevitably  be  those 
of  the  older  rather  than  the  younger  generation.  But  again  there 
is  no  presumption  either  way  that  one  or  the  other  view  is  the 
sounder  or  contains  more  permanent  elements  of  truth.  There 
are  such  things  as  transitory  dogmatic  delusions,  and  novelties 
must  overcome  a  certain  amount  of  legitimate  resistance  if  they  are 
to  prove  their  title  to  be  taken  into  the  common  stock  of  a  sane 
world.  In  a  later  discourse  we  shall  return  to  these  matters  from 
a  slightly  different  point  of  view. 

It  is  certain,  in  any  case,  that  far  more  class  grievances  have 
been  raised  by  legislation  than  by  the  purely  judicial  development 
of  the  common  law.  From  the  Statute  of  Labourers  downwards 
the  legislature  has  constantly  imposed  on  the  Courts  its  own  solu- 
tion of  the  novel  problems  raised  by  social  and  economic  changes. 
That  solution,  right  or  wrong,  has  always  been  dictated  by  the 
prevalent  opinion  among  the  governing  classes  and  interests,  in 
which  lawyers,  as  such,  have  no  more  part  than  any  other  citizens. 
Not  only  legal  experts  cannot  be  made  responsible  for  a  large 
part  of  social  legislation  in  substance,  but  their  attempts  to  secure 
a  tolerably  workmanlike  form  for  its  expression  have  had  very 
partial  success,  and  sometimes  have  been  wilfully  disregarded  by 
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promoters  who  care  little  for  the  faults  of  a  showy  enterprise  if 
they  can  score  an  advantage  to  their  party  by  hurrying  it  through. 
So  far  indeed  are  lawyers  from  having  any  particular  love  for 
legislators  that  some  of  our  classical  authorities  exhibit  a  tendency 
to  regard  legislation  as  a  natural  enemy  of  the  law.  Quite  recently 
the  late  Mr.  Carter  of  New  York  (giving,  I  think,  excessive  reasons 
for  mainly  sound  conclusions  against  an  ill-informed  and  ill- 
framed  project)  followed  in  the  path  of  Sir  Edward  Coke.  Most 
of  us  will  not  go  that  length.  It  is  too  rash  to  affirm  in  general, 
and  without  respect  to  differences  of  time,  place,  constitutional 
methods  and  other  circumstances,  that  legislation  is  more  likely 
to  be  foolish  than  wise.  On  the  other  hand  it  would  be  more  than 
rash  to  affirm  that,  among  the  well  meant  statutory  reforms  of  our 
law,  neither  few  nor  unambitious,  any  great  proportion  have 
achieved  complete  success  in  reputation  or  in  fact.  Let  us  take, 
as  a  pretty  familiar  subject,  the  great  series  of  real  property  stat- 
utes from  the  thirteenth  century  onwards,  which  for  the  most  part 
are  as  fully  received  here  as  in  England.  Only  two  of  them,  I 
think,  can  be  said  to  have  met  with  general  approval,  an  early  and 
a  rather  late  one.  The  earlier  is  the  statute  of  Quia  Emptores, 
which  abolished  subinfeudation — the  creation  of  new  lordships 
and  tenures  intermediate  between  the  ultimate  lord  and  the  actual 
freeholder* — and  may  be  said  to  have  knocked  the  bottom  out  of 
feudalism  as  a  working  theory  of  English  law.  We  may  note  for 
curiosity  that  William  Penn's  charter  of  1681  contained,  among 
other  ample  and  regal  franchises,  a  dispensation  from  Quia  Emp- 
tores, by  force  whereof,  as  I  understand,  in  the  State  of  Pennsyl- 
vania rents  are  reserved  on  conveyances  in  fee  simple  to  this  day ;' 
likewise  that  our  Scottish  neighbours  contrive  to  do  their  modern 
real  estate  business  well  enough  with  forms  which  are  quite 
logically  feudal.  Still  Quia  Emptores  was  an  excellent  piece  of 
work,  anticipating  indeed  the  methods  of  our  best  modern  drafts- 
men, and  no  one  in  England  ever  wanted  to  amend  it.  The  later 
example  is  the  statute,  commonly  called  of  Wards  and  Liveries, 
which  abolished  military  tenures  and  their  incidents  at  the  restora- 
tion of  Charles  II,  in  substance  re-enacting  the  work  of  the  Com- 
monwealth.    Its  workmanship  did  not  escape  learned  criticism, 

*The  words  'in  fee  simple'  should  be  added  if  the  statement  is  to  be 
strictly  correct.     But  in  practice  the  effect  was  unlimited. 

^  *As  to  the  complication  added  to  the  Pennsylvanian  doctrine,  it  seems 
without  sufficient  cause,  by  a  modem  decision,  see  Gray,  Perpetuities, 
(2nd  ed.)  §  26. 
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but  the  business  was  needful  and  was  done  once  for  all.  Between 
these  two  great  acts  we  have  in  the  thirteenth  century  the  statute 
De  Donis,  purporting  to  make  entails  perpetual,  which  the  lawyers 
protested  against  with  all  their  might  and  helped  their  clients  of 
the  rising  middle  class  to  evade;  and  the  Statute  of  Uses  in  the 
sixteenth  century,  so  hastily  and  unskilfully  framed  that  instead 
of  simplifying  tenure  and  conveyance  it  made  them  a  worse  tangle 
than  before.  These  two  most  unhappy  feats  of  legislative  interfer- 
ence are  answerable,  to  the  best  of  my  belief,  and  I  think  I  may  say 
in  the  general  opinion  of  historical  students  of  our  law,  for  nearly 
the  whole  of  the  extraordinary  complication  in  which  dealings  with 
land  are  still  involved  in  England  to  a  great  and  highly  inconvenient 
extent,  and  in  varying  and  more  or  less  inconvenient  degrees  in 
other  common  law  jurisdictions.  I  confess  I  do  not  know  who 
framed  the  Statute  of  Uses,  or  whether  the  framers  aimed  at  any 
result  beyond  securing  the  king's  revenue;  nor  have  I  so  much  as 
heard  whether  any  one  has  seriously  tried  to  find  out.  It  might  be 
an  interesting  theme  for  some  young  scholar  on  this  continent  or 
at  the  antipodes :  for  our  generation  has  lived  to  welcome  learned 
lawyers  and  keen  historians  from  Australasia  as  well  as  from  the 
Atlantic  shores  and  from  the  heart  of  Canada.  As  for  the  later 
real  property  statutes  that  were  enacted  on  broadly  similar  lines 
in  England  and  America  during  the  nineteenth  century,  one  must 
say  of  the  English  ones  at  any  rate  that  they  can  claim  only  a 
relative  success,  being  either  simplification  of  routine  and  common 
forms  or  makeshift  amendments  not  going  to  the  root  of  the  mat- 
ter. In  the  minority  of  cases  where  the  work  was  entrusted  to 
really  skilled  hands  it  was  ingeniously  and  elegantly  done  within 
the  limits  assigned." 

Various  modern  theorists,  political  or  economical,  are  hostile 
to  particular  legal  institutions  or  their  existing  forms;  and  hence 
it  is  easy  for  their  opponents,  and  sometimes  profitable,  to  charge 
them  with  conspiring  against  the  very  existence  of  law.  Concern- 
ing Socialism  in  its  many  forms,  there  is  plenty  of  room  for  legit- 
imate criticism,  but  antinomian  heresy  seems  to  be  about  the  last 
kind  that  it  can  reasonably  be  accused  of.  For  the  one  thing  in 
which  all  socialist  plans  agree  is  in  requiring  not  less  legal  com- 
pulsion than  is  imposed  by  existing  civilized  governments,  but  a 
great  deal  more,  though  the  law  to  be  enforced  would  in  many 

The  Act  for  the  abolition  of  Fines  and  Recoveries,  framed  by  Mr. 
Brodie,  is  a  classic  of  conveyancing  draftsmanship. 
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respects  be  novel  both  in  its  actual  contents  and  in  the  scale  of 
social  values  it  would  lay  down  or  assume.  In  any  conceivable 
socialist  legislation  and  jurisprudence,  public  law,  for  one  thing, 
would  be  magnified  at  the  cost  of  private  law,  since  individual 
discretion  would  be  supplanted  by  state  regulation  in  many  parts 
of  the  conduct  of  life  where  it  is  now  tolerated  or  even  encouraged. 
A  strike  would  no  longer  be  the  exercise  by  divers  citizens  in 
combination  of  their  individual  right  to  work  only  on  their  own 
terms,  but  an  act  of  rebellion  against  the  public  authority.  We 
might  like  to  be  governed  in  that  fashion  or  not,  but  it  would  be 
absurd  to  call  a  minutely  regulated  society  lawless.  Herein  we 
may  note  that  some  persons  who  have  been  called  or  even  have 
called  themselves  socialists  were  really  anarchists;  William  Mor- 
ris, for  example,  as  shown  by  his  'News  from  Nowhere,'  which, 
whatever  else  it  be,  is  the  most  delightful  exposition  of  pacific 
anarchism^  in  our  language.  That  idyllic  life  in  a  regenerate 
England,  as  Morris  conceives  it,  is  life  not  under  a  paternal  or 
fraternal  executive,  however  democratically  appointed,  but  without 
any  executive  at  all;  there  is  not  a  State  which  has  appropriated 
capital  and  administers  it  for  the  common  good,  but  the  State  has 
disappeared  and  capital  has,  apparently,  been  distributed  among  a 
number  of  very  small  autonomous  communities  whose  members 
are  wonderfully  unanimous  as  to  the  use  of  it.  Socialism  properly 
so  called  presents  the  question  (of  no  special  import  for  us  here) 
what  kind  of  law  would  be  fitted  to  carry  out  its  economic  ideals. 
Anarchism  raises  a  much  more  curious  problem,  whether  William 
Morris's  or  Tolstoy's  Utopia  would  really  succeed  in  getting  rid 
of  law  so  neatly  or  completely  as  the  inventor  thought.  If  the 
Morrisians  or  Tolstoyans  could  not  agree,  their  only  remedy  would 
be  to  split  up  into  smaller  bodies  each  with  its  own  habits.  The 
splitting  process  would  however  be  limited,  in  the  last  resort,  by 
the  numbers  of  the  smallest  social  unit  capable  of  permanently 
supporting  itself.  Smaller  or  larger,  the  final  units  would  be  held 
together  by  something  outside  the  wills  of  their  individual  mem- 
bers ;  and  that  something,  being  a  force  of  habit  which  would  be 
uniform,  binding,  and  applicable  to  a  definite  independent  group, 
would  be  very  like  what  we  know  as  customary  law.  Such  a 
society  might  claim  to  justify  its  name  of  anarchist  in  so  far  as  it 

_^e  have  nothing  to  say  here  of  any  other  kind.  The  teaching  of 
university  schools  is  and  ought  to  be  comprehensive,  but  I  know  of  no 
faculty  that  has  to  teach  the  sheriff  his  business. 
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knew  nothing  of  a  formal  court  or  of  those  'names  of  office'  which 
Bentham  considered  the  most  decisive  mark  of  established  govern- 
ment. But  one  may  doubt  whether  it  could  be  wholly  antinomian 
unless  it  relapsed  into  a  state  of  internecine  warfare  between  very 
small  and  unstable  groups,  which  would  be  Hobbe's  state  of  nature. 
No  such  catastrophe  being  contemplated  by  William  Morris,  Tol- 
stoy, or  to  add  a  living  name,  Prince  Kropotkin,  its  consequences 
do  not  enter  into  the  consideration  of  their  doctrine  from  the 
point  of  view  of  classification,  or  of  ascertaining  its  essential  con- 
tents. If,  on  the  other  hand,  all  the  Utopians  did  agree,  they 
would  live  under  a  custom  that  would  be  no  less  their  rule  of  life 
because  a  blessed  unanimity  would  make  it  needless  for  them  so 
much  as  to  think  of  enforcing  it.  And  surely  this  is  what  William 
Morris  did  contemplate.  One  might  go  near  to  say  that  a  com- 
monwealth where  no  judge  and  no  sheriff  was  wanted,  and  yet 
every  man  knew  quite  well  what  to  expect  of  his  fellow,  would, 
so  far  from  being  lawless,  exhibit  the  perfection  of  law.  But  the 
pursuit  of  the  many  puzzles  ingeniously  concealed  by  the  charming 
artistic  simplicity  of  'News  from  Nowhere'  would  lead  us  too  far, 
though  on  a  proper  occasion  it  might  be  a  very  pretty  exercise. 
It  seems  rather  idle  to  ask  whether  the  Common  Law  is  indi- 
vidualist or  socialist:  it  is  both  and  neither.  As  against  some 
socialist  opinions,  including  perhaps  those  which  are  most  in  fash- 
ion just  now,  it  has  maintained  the  rights  and  the  discretion  of  the 
individual,  and  maintained  them  strongly.  Moreover,  if  I  may  bor- 
row a  phrase  used  a  good  many  years  ago  by  my  learned  friend 
Mr.  Phelps,  the  Common  Law  does  its  best  to  secure  equality  of 
legal  rights,  but  disclaims  any  power  to  secure  equality  of  condi- 
tions for  all  men.  Our  lady  is  a  shrewd  old  lady,  and  has  seen  too 
many  failures  to  be  over-sanguine  about  any  plan  for  putting  the 
whole  world  straight.  But  as  against  some  dogmas  of  extreme  in- 
dividualism, our  law  might  with  equal  truth  be  called  socialist. 
Thus  it  has  never  allowed  unlimited  freedom  of  contract  even 
within  the  sphere  of  acts  not  punishable  in  criminal  jurisdiction; 
and  the  hands  of  enterprising  grantors  were  stayed  as  long  ago 
as  the  thirteenth  century,  when,  attributing  a  kind  of  magic  efficacy 
to  the  form  of  the  grant,  they  thought  for  a  season  that  they  could 
create  at  their  pleasure  new-fangled  estates  and  confer  greater 
powers  of  disposition  than  they  had  themselves.  Thus,  again,  the 
Common  Law  has  always  regarded  the  constitution  of  the  family 
as  a  matter  appertaining  to  the  discretion  of  the  Commonwealth 
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and  not  of  the  individual ;  agreeing  herein,  in  principle,  with  social- 
ism as  against  anarchism,  though  differing  with  modem  socialist 
projects  as  to  the  possible  or  expedient  amount  of  regulation.  We 
may  note  in  passing  that  among  such  projects  we  find,  along  with 
much  novel  compulsion,  some  relaxation  and  displacement  of  exist- 
ing rules.  In  itself  this  is  no  more  surprising  than  the  fact  that 
under  the  Torrens  system  of  registration  a  vendor  of  land  is  no 
longer  bound  to  prove  his  title  by  producing  a  chain  of  assurances 
or  other  evidence  of  continuous  lawful  possession  by  himself  and 
his  ancestors  for  the  last  sixty  or  forty  years.  It  may  go  some 
way,  however,  towards  accounting  for  the  popular  confusion  of 
socialism  with  anarchism.  The  fact  that  socialists  and  anarchists 
can  join  in  attacking  the  established  economic  order  is  in  itself  no 
more  remarkable  than  any  other  coalition,  against  a  common 
enemy  for  the  time  being,  of  parties  or  sections  who  have  nothing 
but  enemies  in  common.  On  the  whole  there  is  no  doubt  that 
movements  of  social  and  economic  opinion  are  capable  of  modify- 
ing legal  as  well  as  other  institutions ;  but  if  we  attend  to  the  actual 
course  of  affairs  we  shall  find  that  any  such  operation  is  effected 
not  by  the  negation  of  law  but  by  controlling  its  forms  and  instru- 
ments. Indeed  it  is  notorious  that  in  political  convulsions  the  legal 
part  of  an  established  order  has  often  fared  the  best.  When  the 
French  Revolution  had  swept  away  the  rank  and  privileges  of  the 
nobles,  the  substance  of  the  civil  law  remained  in  other  respects 
much  as  it  had  been  before.  Napoleon's  codes  were  based  on  the 
customs  and  ordinances  of  the  monarchy;  they  were  found  quite 
well  fitted  to  serve,  with  a  moderate  amount  of  editing  and  local 
amendment,  for  the  Province  of  Quebec,  where  the  Revolution 
had  never  passed. 

An  acuter  kind  of  conflict  may  arise  when  obedience  is  refused 
to  the  secular  magistrate  in  the  name  of  a  higher  spiritual  author- 
ity. Conscience,  right  or  wrong,  can  be  a  very  stubborn  thing, 
and  has  been  known  to  wear  out  the  law  in  minor  matters,  as  in 
the  case  of  the  Quakers.  Not  that  the  Common  Law  is  very  toler- 
ant of  conscientious  pretenders  to  a  special  revelation;  as  witness 
the  anecdote,  apocryphal  though  it  may  be,  concerning  Chief  Jus- 
tice Holt  and  a  certain  prophet.  We  speak  here,  however,  of  the 
more  serious  case  where  the  dissenting  conscience  appeals  to  an 
external  and  visible  authority  having  a  law  of  its  own.  Here  we 
have  not  the  State  on  one  side  and  the  individual  on  the  other, 
but  independent  powers  face  to  face,  with  the  regular  incidents 
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(mostly  but  not  always  short  of  physical  combat)  of  friendly  or 
unfriendly  relations,  diplomatic  discussion,  treaties,  compromises, 
and  so  forth.  During  the  Middle  Ages  our  lady  the  Common  Law 
was  in  frequent  strife  with  the  more  ancient  and,  at  those  times, 
more  highly  organized  empire  of  the  Church  and  the  Canon  Law. 
Now  and  then  the  strife  might  be  said  to  be  for  independence 
rather  than  for  any  privilege  or  particular  exclusive  jurisdiction. 
Boundary  questions,  however,  must  come  up  whenever  two  or 
more  jurisdictions  exist  at  the  same  time  and  place  and  are  capable 
of  overlapping ;  and  their  occurrence,  though  it  may  imperil  peace, 
does  not  involve  in  itself  any  state  of  normal  hostility.  Far  more 
deliberate,  though  much  less  known  to  posterity,  was  the  attack 
made  on  the  Common  Law  in  America  not  by  Popes  or  bishops  but 
by  Puritans.  The  settlers  of  Massachusetts  refused  to  admit  any 
authority  but  that  of  their  own  enactments,  tempered  by  a  general 
deference  to  'God's  word,'  meaning  thereby  the  text  of  the  Mosaic 
law ;  not  the  system  of  the  great  medieval  Rabbis,  but  the  letter  of 
the  Pentateuch  interpreted  after  their  own  fashion.  Such  was  the 
prevailing  temper,  down  to  the  eighteenth  century,  throughout  the 
New  England  States,  and  the  zeal  of  Massachusetts  was  equalled 
or  even  exceeded  elsewhere  (I  do  not,  of  course,  refer  to 
spurious  'Blue  Laws'  of  Connecticut;  the  genuine  examples  are 
sufficient).  Besides  the  constant  Puritanic  or  Judaizing  bias,  these 
early  colonial  ordinances  exhibit  curious  reversions  to  archaic 
ideas  and  classification.  Outside  New  England  there  was  not  the 
same  downright  aversion  to  English  law  and  procedure,  but  it 
would  be  hard  to  find  even  in  Virginia  or  the  Carolinas,  within 
the  same  period,  any  received  presumption  in  favour  of  the  Com- 
mon Law  being  the  groundwork  of  local  jurisprudence.*  It  may 
seem  a  paradox,  but  it  is  a  fact  which  research  more  and  more 
tends  to  confirm,  that  it  was  none  of  the  Pilgrim  Fathers,  but  the 
Fathers  of  the  Constitution,  who,  in  the  very  act  of  repudiating 
allegiance  to  king  and  parliament,  enthroned  our  lady  the  Com- 
mon Law  on  the  western  shores  of  the  Atlantic. 

There  seems  to  be  no  ground  for  affirming  that  the  Common 
Law  is  especially  attached  to  any  one  form  of  government,  or  is 
incompatible  with  any  that  makes  substantial  provision  for  civic 
liberty  and  the  representation  of  the  governed.    Those  fundamental 

'Reinsch,  The  English  Common  Law  in  the  Early  American  Colonies, 
in  Select  Essays  in  Anglo-American  Legal  Hist.,  i.  367,  from  whom  I  take 
the  facts. 
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conditions  may  be  satisfied  in  many  ways,  perhaps  in  ways  not 
yet  found  out.  It  might  be  hard  to  say  how  much  of  our  lady's 
house  has  been  rebuilt,  but  it  is  sure  that  the  fashion  of  the  furni- 
ture has  been  changed  many  times.  Henry  VIII,  not  to  say  Ed- 
ward I,  would  never  have  believed  a  man  who  prophesied  that  his 
successors,  after  losing  most  of  their  direct  power  and  sinking  for 
a  short  time  into  political  insignificance,  would  regain  a  high  degree 
of  consideration  and  no  contemptible  measure  of  influence  as  con- 
fidential but  impartial  advisers®  of  their  own  Ministers.  Yet 
through  all  this  the  Common  Law  stands  where  it  did.  Our  lady 
does  not,  in  truth,  care  much  by  what  name  the  chief  magistrate 
is  called,  whether  his  office  is  elective  or  hereditary,  whether  he 
has  as  much  active  discretion  of  his  own  as  the  President  of  the 
United  States  or  as  little  as  a  modem  King  of  Great  Britain. 
What  she  does  care  for  is  that  government,  whatever  its  forms, 
shall  be  lawful  and  not  arbitrary;  that  it  shall  have  the  essential 
attribute  for  which  Chief  Justice  Fortescue's  word  was  'political' 
as  far  back  as  the  fifteenth  century.  She  looks  for  trusty  servants 
who  will  stand  by  her  in  the  day  of  need.  She  demands  fearless 
and  independent  judges  drawn  from  a  fearless  and  independent 
bar,  men  who  will  not  swerve  from  the  straight  path  to  the  right 
hand  for  any  pleasure  of  rulers,  be  they  aristocratic  or  democratic, 
nor  be  drawn  aside  to  the  left  by  the  more  insidious  temptation  of 
finding  popular  favour  in  opposition.  If  our  lady's  servants  are 
not  of  that  spirit,  all  the  learning  of  all  their  books  will  not  save 
them  from  disgrace  or  her  realm  from  ruin.  If  they  are,  we  shall 
never  see  the  enemy  whom  she  and  they  will  be  afraid  to  speak 
with  in  the  gate. 

Frederick  Pollock. 
London. 

*It  is  not  easy  to  find  an  unexceptionable  word :  the  fact,  partly  revealed 
and  partly  guessed  before,  is  now  made  plain  by  Queen  Victoria's  corre- 
spondence. I  think  it  may  be  truly  said  that  her  counsels  prevailed  oftener 
than  not,  and  not  because  she  was  the  Queen,  but  because  they  were  right 
and  carried  conviction. 


PIERCING  THE  VEIL  OF  CORPORATE  ENTITY. 

Perhaps  no  two  authorities  on  the  law  of  corporations  are  in 
complete  accord  as  to  the  exact  nature  of  the  juristic  concepts  of 
corporate  entity  and  corporate  personality.  Corporations  have 
been  regarded  as  "but  associations  of  individuals,"^  as  artificial 
personalities,^  as  merely  "the  sum  of  legal  relations"  subsisting  in 
respect  to  the  corporate  enterprise.'  They  have  even  been  re- 
garded as  actual  persons  and  dealt  with  in  a  quite  anthropomorphic 
m.anner.*  A  brilliant  writer  has  recently  suggested  that  corporate 
entity  is  not  imaginary  or  fictitious  but  quite  real,  whereas  cor- 
porate personality  is  a  fiction  whose  origin  is  to  be  found  in  the 
psychological  tendency  towards  personification."  It  is  not  the 
present  purpose  of  the  writer  to  discuss  these  divers  theories  or 
to  indulge  in  the  tempting  but  profitless  discussion — more  meta- 
physical than  legal — as  to  the  true  anatomy  of  the  corporate  con- 
cept. The  difficult  problem  for  the  corporation  lawyer  of  today 
is  to  learn  how  to  employ  the  concept,  to  know  when  to  apply 
fearlessly  the  theory  of  the  existence  of  a  corporation  as  an  entity 
distinct  and  separate  from  its  shareholders  and  when,  on  the 
other  hand,  just  as  fearlessly  to  disregard  it.  And  the  voices  of 
the  Sirens  are  at  hand  to  decoy  all  but  the  most  wary. 

All  writers  on  corporation  law  agree  that  in  certain  cases  and 
at  certain  times  a  corporation  is  to  be  regarded  as  an  entity  quite 
separate  and  apart  from  the  individual  shareholders.  Practically 
all  writers  agree,  also,  that  in  some  cases  this  entity  theory  must 
be  disregarded.  Sometimes  we  look  upon  the  corporation  as  a 
unit,  at  other  times  we  look  upon  it  as  a  collection  of  persons. 
When  should  the  concept  of  corporate  entity  be  adhered  to,  when 
should  it  be  disregarded? 

The  concept  is  not  an  "open  sesame,"  which  will  open  all 
gates.  When  to  use  it,  when  to  ignore  it,  is  the  present  day 
dilemma.  The  scope  and  purpose  of  this  article  is  to  seek  t<5 
supply  an  answer  and  to  indicate  in  what  classes  of  cases  the 

^Lumpkin,  J.,  in  Hightower  v.  Thornton  (1850)  8  Ga.  486,  492;  cj. 
Morawetz,  Private  Corporations,  (2nd  ed.)  Preface. 

'Marshall,  C.  J.,  in  Dartmouth  College  v.  Woodward  (U.  S.  1819)  4 
Wheat.  518,  636;  cf.  i  Bl.  Comm.,  467-8. 

Taylor,  Private  Corporations,   (2nd  ed.)   §§  36,  51. 

*Holzendorff's  Rechtslexikon,  art.  Juristische  Person :  Prof.  Gierke. 

•Arthur  W.  Machen    Jr.,  24  Harv.  L.  Rev.  253,  347- 
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i  "entity  concept"  should  be  ignored;  incidentally,  to  demonstrate 
how  the  courts,  again  and  again,  have  frustrated  each  and  every 
attempt  to  commit  iniquity,  to  perpetrate  fraud,  to  achieve  mo- 
nopoly, or  to  accomplish  wrongs,  under  the  guise,  and  hiding  be- 
,  hind  the  veil,  of  corporate  existence.  The  refusal  of  the  courts  to 
allow  quiddits  and  quillets  to  stand  in  the  way  of  justice  is  nowhere 
'  better  exemplified. 

It  has  been  oftentimes  stated  that  courts  of  law  invariably 
adhere  to  the  entity  theory  even  though  gross  miscarriages  of 
justice  result.     It  is  quite  true  that  equity,  less  abashed  by  forms 
or  fictions  than  a  court  of  law,  is  more  willing  to  draw  aside  the 
.  veil  and  look  at  the  real  parties  in  interest.     However,  courts  of 
'  law  have,  again  and  again,  refused  to  be  trammeled  by  scholastic 
log^c  and  mediaeval  corporate  ideas,  which  frequently  serve  only 
;   to  distort  or  hide  the  truth.     This  word  of  warning,  therefore,  at 
;  the  outset:  while  equity  more  willingly  and  more  frequently  re- 
gards the  corporation  as  a  collection  of  persons  than  does  a  court 
of  law,  yet  as  will  be  seen,  the  rule  in  courts  of  law  is  not  un- 
bending. 

As  early  as   1809,  it  was  perceived  that  in  many  cases  the 
I  literal  application  of  the  notion  that  a  corporation  is  only  a  legal 
'   entity,  and  nothing  more,  would  work  injustice.     The  Supreme 
Court  of  the  United  States,  from  its  genesis,  had  taken  over  the 
language  of  the  year  books,  and  proclaiming  its  allegiance,  had 
agreed  with  Coke  that  "a  corporation  aggregate  of  many  is  in- 
visible, immortal,  and  rests  only  in  intendment  and  consideration 
of  the  law."'    Now,  if  a  corporation  is  merely  a  legal  entity,  if  it 
is  clothed  only  with  invisibility  and  intangibility,  it  could  not,  of 
course,  be  a  citizen  of  a  state.     The  federal  constitution,  however, 
in  article  three,  section  two,  limits,  inter  alia,  the  jurisdiction  of 
the  federal  courts  "to  controversies  between  citizens  of  different 
states."     In  1809,^  Chief  Justice  Marshall,  therefore,  in  order  to 
preserve  the  jurisdiction  of  the  federal  courts  over  corporations 
was  compelled  to  look  beyond  the  entity  "to  the  character  of  the 
individuals  who  compose  the  corporation."     The  court  proclaimed 
1;  that  "substantially  and  essentially"  the  parties  to  the  suit  are  the 
stockholders,   and  that   of   their   several   citizenships,   cognizance 
.  would  be  taken.     It  is  not  within  the  scope  of  this  article  to  dis- 
\\  cuss  the  development  and  history  of  this  now  repudiated  ruling. 

':       'lo  Co.  Rep.  32  b;  and  see  Co.  Litt  250  a. 

'Bank  of  United  States  v.  Deveaux  (U.  S.  1809)  5  Cranch  61. 
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One  theory  of  federal  jurisdiction  today  is  that  a  corporation  is  an 
association  of  persons,  citizens, — fortified  and  buttressed  by  an 
arbitrary  legal  fiction  that  these  persons  are  citizens  of  the  state 
fathering  the  entity.*  The  other  theory  regards  a  corporation  "to 
all  intents  and  purposes  as  a  person,  although  an  artificial  per- 
son, *  *  *  capable  of  being  treated  as  a  citizen  of  that  state, 
as  much  as  a  natural  person."' 

It  is  simply  necessary  for  present  purposes  to  note  that  as 
early  as  1809,  the  United  States  Supreme  Court  did  not  regard  it 
as  reasonable  that  the  operation  of  the  concept  should  be  per- 
mitted to  oust  the  federal  courts  of  their  important  and  far-reach- 
ing jurisdiction  over  corporations,  a  result  which  any  overzealous 
adherence  to  the  theory  of  corporate  entity  would  inevitably  en- 
tail. Already  at  that  day,  "courts  have  drawn  aside  the  veil  and 
looked  at  the  character  of  the  individual  corporators."^" 

The  breach  in  the  rampart  had  been  made.  The  mediaeval  bul- 
wark had  been  stormed.  Marshall's  decision,  though  later  disre- 
garded and  overruled — in  fact,  he  himself  is  said  to  have  indicated 
his  impatience  with  it^^ — had  served  to  indicate  that  a  clearer  per- 
spective often  followed  where  the  web  (or  as  Mr.  Taylor  would 
probably  say,  the  cob-web)  of  corporate  entity  was  fearlessly 
brushed  aside. 

An  important  and  most  illuminating  line  of  cases  where  courts 
refuse  to  be  tied  down  by  the  entity  theory  is  seen  in  the  numerous 
instances  of  judicial  impatience  with  all  attempts  to  hamper,  delay 
or  defraud  creditors  by  means  of  "dummy"  incorporations.  In  all 
such  instances. courts,  whether  of  law,  of  equity  or  of  bankruptcy, 
do  not  hesitate  to  penetrate  the  veil  and  to  look  beyond  the  juristic 
entity  at  the  actual  and  substantial  beneficiaries.  The  decision  of 
the  New  York  Court  of  Appeals  in  Booth  v.  Bunce^^  is  one  of  the 
earliest  in  point.  In  that  case  the  members  of  a  financially  em- 
barrassed partnership  united  in  forming  a  manufacturing  corpora- 

•Grier,  J.,  in  Marshall  v.  Baltimore  &  Ohio  R.  R.  Co.  (U.  S.  1853)  16 
How.  314,  328-329;  Shiras,  J.,  in  St  L.  &  San  F.  R.  R.  Co.  v.  James 
(1896)  161  U.  S.  545,  562. 

•Wayne,  J.,  in  Louisville,  Cincinnati  &  Charleston  R.  R,  Co.  v.  Letson 
(U.  S.  1844)  2  How.  497,  558. 

"Williams,  C.  J.,  in  Fairfield  County  Turnpike  Co.  v.  Thorp  (1839) 
13  Conn.  173,  179,  commenting  on  the  decision  in  Bank  of  U.  S.  v. 
Deveaux  supra. 

"Remarks  of  Wayne,  J.,  in  Louisville,  etc.,  R.  R-  Co.  v.  Letson  supra 
555. 

"(1865)  33  N.  Y.  139. 
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tion,  under  the  general  incorporation  laws.  They  then  transferred 
to  it  the  property  of  the  partnership.  X  was  a  bona  Me  creditor 
of  the  partnership;  Y,  of  the  corporation.  The  issue  was,  in  sub- 
stance, a  contest  between  them  to  secure  their  respective  claims  out 
of  certain  personal  property  transferred  by  the  partnership  to  the 
corporation.  The  court  held  that  the  property  transferred  might 
be  taken  on  execution  by  X,  since  it  appeared  that  the  corporation 
was  formed  in  bad  faith  and  with  the  intent  to  defraud  creditors. 
The  trial  court  charged  the  jury: 

"they  had  to  determine  but  one  question,  and  that  was,  that  if  this 
corporation  was  fairly  organized,  and  the  sale  of  the  property  to  it 
by  Montgomery  and  Lund  (the  partners)  was  also  fair  and  done 
without  fraudulent  intent,  the  defendants  (Y)  were  entitled  to  re- 
cover; if,  on  the  contrary,  the  company  was  organized  to  defraud 
the  creditors  of  Montgomery  and  Lund,  and  the  property  was  trans- 
ferred to  them  by  Montgomery  and  Lund  in  furtherance  of  that 
fraudulent  purpose,  the  plaintiff  (X)  was  entitled  to  re- 
cover.   *    *    *"^« 

This  charge,  on  appeal,  was  upheld.  The  defendants,  of  course,  in- 
voked the  sacred  doctrine  of  corporate  entity.  They  insisted  that 
the  court  had  no  right  to  ignore  that  holy  concept.  The  learned 
court,  however,  recognized  that  there  was  no  magic  in  incorpora- 
tion and  declaring  that  the  vice  of  fraud  contaminated  anything, — 
even  the  device  of  incorporation, — held  the  entity  for  all  practical 
purposes  a  nullity.  The  scheme  was  clever,  but  it  did  not  meet 
with  success.  The  court,  to  its  credit,  was  not  afraid  to  lift  the 
veil. 

Be  it  noted  that  this  case  was  in  a  court  of  law.  The  suit  was  in 
tort  for  conversion.    Yet  it  was  said: 

"*  *  *  Deeds,  obligations,  contracts,  judgments,  and  even  cor- 
porate bodies  may  be  the  instruments  through  which  parties  may 
obtain  the  most  unrighteous  advantages.  All  such  devices  and 
instruments  have  been  resorted  to,  to  cover  up  fraud,  but  whenever 
the  law  is  invoked  all  such  instruments  are  declared  nullities ;  they 
are  a  perfect  dead  letter;  the  law  looks  upon  them,  as  if  they  had 
never  been  executed.    *    *    *"^* 

In  other  words,  courts  of  law  do  not  tolerate  any  attempt  to  hinder, 
delay,  or  defraud  creditors  by  means  of  a  resort  to  "the  veil  of 
corporate  entity."  The  ingenuity  of  the  rc^e,  with  his  arsenal  of 
scholastic  sophistry,  was  met  and  overwhelmed  by  the  sane  and 
^tern  refusal  to  be  bound  by  the  entity  theory. 

''Ibid.  156. 
"/frtJ.  157. 
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In  a  recent  bankruptcy  case,*"  the  receiver  applied  to  extend 
his  receivership  to  the  property  of  a  corporation  which  he  alleged 
to  be  a  mere  alter  ego  of  a  bankrupt  partnership.  The  members 
of  the  partnership  firm  owned  485  shares  of  the  outstanding  stock ; 
the  other  five  shares  outstanding  were  owned  by  a  close  relative  of 
one  of  the  partners.  Business  between  the  corporation  and  part- 
nership was  conducted  in  such  manner  that  the  state  of  accounts 
between  them  was  impossible  of  ascertainment.  The  argument,  of 
course,  was  made  in  behalf  of  the  bankrupts  and  the  corporation 
that  the  corporation  "existed  as  a  separate  and  distinct  entity." 
The  court  brushed  aside  this  contention  and  declared  that  the  doc- 
trine of  corporate  entity  is  "not  so  sacred"  that  courts,  looking 
through  shams  and  forms  to  the  actual  substance  of  things,  may 
not  ignore  the  concept  in  order  to  preserve  the  rights  of  innocent 
parties  or  to  circumvent  fraud.  The  corporation,  it  was  pointed 
out,  was  organized  merely  to  give  these  disingenuous  individuals  a 
double  line  of  credit  and  to  hinder  and  delay  their  creditors  in  the 
event  of  insolvency.  There  was  no  hesitation.  There  were  no 
qualms.  The  court,  penetrating  the  subterfuge,  subjected  the  en- 
tire property,  both  that  of  the  corporation  and  of  the  partnership, 
to  the  claims  of  creditors.  Hands  may  be  held  up  in  horror  at  the 
circumstance  that  five  shares  of  the  corporate  stock  were  not  owned 
by  members  of  the  partnership.  The  court  held,  and  quite  cor- 
rectly, that  this  was  quite  immaterial  under  the  glaring  circum- 
stances of  the  case.  The  decision  is  submitted  to  be  sound.  The 
corporate  organization  was  but  an  alter  ego  of  the  partnership. 
It  was  the  same  pack  of  thievish  wolves,  whether  in  the  "entity" 
garments  of  little  Red  Riding  Hood's  grandmother  or  in  their  own 
furry  coats.  One  was  subsidiary  and  auxiliary  to  the  other.  To 
allow  the  doctrine  of  corporate  entity  to  intervene  would  be  to 
convert  a  court  of  justice  into  a  public  laughing  stock. 

Another  illustrative  decision  is  Hibernia  Insurance  Company 
V.  St.  Louis  &  New  Orleans  Trans.  Co.^^  That  case  arose  in 
equity  and  it  was  held  that  chancery  would  not  permit  the  stock- 
holders in  one  corporation  to  organize  another  and  transfer  all  the 
corporate  property  of  the  former  to  the  latter,  without  paying  all 
the  corporate  debts.  It  was  further  held  that  where  such  a  trans- 
fer is  made,  the  obligations  of  the  old  corporation  may  be  en- 
forced against  the  new  corporation  to  the  full  extent  of  the  assets 

"In  re  Rieger,  Kapner  &  Altmark  (1907)   157  Fed.  609. 
"(1882)   13  Fed.  516. 
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I    received.     Again,  we  see  the  concept  of  corporate  entity  ignored. 

Is  not  the  decision  reasonable?    After  all,  looking  at  the  real  and 

substantial   parties   in   interest — the   bone   and   muscle   men   and 

;    women   shareholders, — is   it  not  clear  that   all   they   did  was   to 

I    change  their  habiliments?     Is  it  not  reasonable  to  hold,  as  the 

'    court  did,  that  they  could  not  by  the  device  of  incorporation  shield 

1    their  property  from  the  payment  of  their  just  debts?    Would  a 

contrary  decision  not  amount  to  judicial  exaltation  of  a  stumbling 

block?     Would  it  not  be  a  mockery  to  hold  otherwise?     Is  not 

the  court  justified  in  shaking  aside  form  and  phantom  in  order  to 

get  at  the  substance? 

In  Montgomery  IVeb  Company  v.  Dienelt,"  the  situation  was 
quite  similar  to  that  in  the  preceding  case.  The  suit  was  by  a 
I  creditor  of  one  company  to  set  aside  a  conveyance  by  it  to  another, 
as  in  fraud  of  his  rights.  It  appeared  that  the  latter  company 
was  formed  substantially  by  the  shareholders  of  the  former,  who 
gave  up  their  stock  in  it  for  stock  in  the  latter,  this  being  sub- 
stantially all  the  consideration  given.  This  was  unanimously  held 
to  be  a  fraud  upon  the  creditors  of  the  former  company.  The 
court  said: 

"*  *  *  The  only  real  difficulty  in  the  present  case  is 
whether  the  stockholders  are  so  completely  severed,  in  the  view 
)  of  the  law,  from  the  corporation  behind  which  they  hide,  as  to 
'  prevent  a  creditor  from  asserting  their  identity  in  fact,  for  the 
purpose  of  securing  payment  out  of  property  which  was  theirs 
under  one  name,  and  is  still  theirs  under  another.  Is  the  Mont- 
gomery Company  so  completely  a  new  and  different  person  from 
the  Aronia  company  that  the  law  must  close  its  eyes  to  the  fact 
that  the  difference  is  a  mere  juggle  of  names?  We  do  not  think 
there  is  any  compulsion  to  such  legal  blindness.     *     *     *"^' 

One  other  case  will  serve  to  make  it  clear  that  the  courts 
ignore  the  concept  of  legal  corporate  entity  when  used  as  a  shield 
for  fraudulent  attempts  to  swindle  creditors.  In  First  National 
Bank  of  Chicago  v.  Trebein  Company,^*  an  insolvent  individual, 
one  F.  C.  Trebein,  together  with  his  wife,  his  daughter,  his  son-in- 
law,  and  his  brother-in-law,  formed  a  corporation  and  then  con- 
veyed to  it  every  vestige  of  tangible  property  which  he  owned. 
His  creditors  insisted  and  proved  that  the  purpose  in  creating  the 
corporation  was  to  hinder  and   defraud  them.     The  court   held 

"(1890)  133  Pa.  St.  585. 
''Ibid.  595. 


"(1898)   59  Oh.  St.  316.. 
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that  "the  corporation  was  in  substance  another  F.  C.  Trebein," 
and  that  "his  identity  as  owner  of  the  property  was  no  more 
changed  by  his  conveyance  to  the  company  than  it  would  have 
been  by  taking  off  one  coat  and  putting  on  another."  It  was  held 
to  be  immaterial  that  four  out  of  five  hundred  shares  of  stock  were 
held  not  by  Trebein  himself  but  by  his  relatives ;  that  circumstance 
quite  properly  did  not  deter  the  Supreme  Court  of  Ohio  from 
deciding  that  the  corporation  was  "in  substance  another  F.  C. 
Trebein." 

Even  the  over-fervent  adherent  of  the  orthodox  entity  theory 
must  concede  that  these  decisions  ignore  the  concept,  and  very 
justly.  To  give  further  instances  would  be  to  reiterate  without 
need.^ 

Closely  related  to  the  preceding  group  of  cases  are  the  already 
numerous  and  constantly  increasing  number  of  decisions  which 
hold  that  where  a  corporation  is  so  organized  and'  controlled  and 
its  affairs  are  so  conducted  as  to  make  it  a  mere  instrumentality 
or  agent  or  adjunct  of  another  corporation,  its  separate  existence 
as  a  distinct  corporate  entity  will  be  ignored,  and  the  two  cor- 
porations will  be  regarded  in  legal  contemplation  as  one  unit.  A 
striking  illustration — ^perhaps  the  most  notable — is  the  recent 
decision.  In  Re  Muncie  Pulp  Company}'^  In  that  case,  the  Pulp 
Company  caused  the  incorporation  and  organization  of  the  Great 
Western  Natural  Gas  Company,  and  the  transfer  to  it  of  its  gas 
and  oil  wells  and  lands.  The  president  and  treasurer  of  the  pulp 
company  owned  every  share  of  stock  of  the  Great  Western  Com- 
pany, save  one  share  which  was  held  by  a  third  person  in  order 
to  have  a  resident  director  in  Indiana,  the  state  of  incorporation. 
The  Great  Western  Company  kept  no  separate  books,  its  affairs 
were  managed  by  the  Pulp  Company,  and  it  was  treated  as  an 
agent  of  the  Pulp  Company  for  all  purposes.  Subsequently  the 
Pulp  Company  went  into  bankruptcy.  The  receiver  demanded  the 
delivery  to  him  of  the  property  of  the  Great  Western  Company 
as  a  part  of  the  assets  of  the  Pulp  Company  and  was  refused. 
The  court  sustained  the  receiver,  and  held  that  the  Great  Western 
Company  was  merely  the  dummy  of  the  bankrupt  Pulp  Corpora- 

"See  also:  Donovan  v.  Purtell  (1905)  216  111.  629;  Kellogg  v.  Douglas 
County  Bank  (1897)  58  Kan.  43;  Bremen  Saving  Bank  v.  Branch  etc. 
Co.  (1891)  104  Mo.  425;  Lusk  V.  Riggs  (1902)  65  Neb.  258,  262;  Terhune 
V.  Hackensack  Savings  Bank  (1889)  45  N.  J.  Eq.  344;  Andres  v.  Morgan 
(1900)  62  Oh,  St.  236;  Bennett  v.  Minott  (1896)  28  Ore.  339;  Vance  v. 
McNabb  Coal  etc.  Co.  (1892)  92  Tenn.  47;  Accord. 

"(1905)   139  Fed.  546;  71  C.  C.  A.  530. 
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tion,  and  that  its  property  belonged  in  law  to  the  bankrupt.     In 
his  opinion,  Coxe,  Circuit  Judge,  said : 

"The  Great  Western  Company  was  undoubtedly  a  mere  crea- 
ture of  the  pulp  company,  having  no  independent  business  exist- 
ence, and  organized  solely  for  the  purpose  of  facilitating  the  busi- 
ness of  the  latter.  The  Great  Western  Company  has  no  shadow 
of  claim  to  the  property  in  controversy,  and  to  permit  it,  or  its 
president,  or  shareholders,  to  dispose  of  such  property,  is  to  sanc- 
tion a  fraud  upon  the  creditors  of  the  pulp  company.     *     *     *''^^ 

It  is  not  enough,  however,  that  shareholders  in  tv;o  corpora- 
tions are  identical.  It  is  not  enough  that  one  owns  shares  in  the 
other.  It  is  not  enough  that  they  have  mutual  interrelated  deal- 
ings. In  order  to  disregard  the  entity  it  must  clearly  appear  that 
one  corporation  is  but  the  "business  conduit"  of  the  other. 

Perhaps  in  no  manner  can  these  propositions  involved  be  more 
clearly  illustrated  than  by  contrasting  the  actual  decisions.  To 
illustrate :  In  Interstate  Telegraph  Company  v.  Baltimore  and  Ohio 
Telegraph  Company,^  it  appeared  that  a  railroad  corporation 
caused  a  telegraph  company  to  be  incorporated,  became  the  sole 
owner  of  its  stock,  elected  its  own  officers  and  employees  as  officers 
thereof,  and  held  out  such  company  as  authorized  to  contract  for 
its  whole  railway  telegraph  system.  It  was  held  that  the  railway 
company  was,  in  truth,  the  owner  of  the  telegraph  company,  and 
that  the  latter  company  was  a  mere  department,  or  bureau,  of  the 
railroad  company,  only  created  and  maintained  for  the  railway 
company's  benefit  as  an  agent  to  make  contracts.  The  inevitable 
corollary  follows  that,  had  the  railroad  corporation  become  insol- 
vent during  the  existence  of  the  telegraph  company,  the  court 
would'  have  treated  the  telegraph  company's  property  as  the  prop- 
erty of  the  railroad  company, — notwithstanding  the  agonizing 
pleas  for  separate  corporate  entity  which  undoubtedly  would  have 
been  raised  by  astute  counsel. 

On  the  other  hand,  the  recent  case  of  In  re  Watertown  Paper 
Company^*'  demonstrates  how  hazy  is  the  border-line  and  how 
supremely  difficult  it  is  to  determine  when  to  tear  aside  the  barrier 
of  distinct  corporate  existence  and  when  to  leave  it  undisturbed. 
In  that  case,  after  the  organization  of  a  paper  company,  its  stock- 
holders caused  the  organization  of  a  pulp  company,  with  funds 
advanced  by  the  paper  company,  but  for  the  account  of  its  stock- 

''Ibid.  548. 

"(1892)  51  Fed.  49,  aff'd.  (1893)  54  Fed.  50. 

"(1909)   169  Fed.  252. 
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holders  to  whom  the  advancements  were  charged.  The  paper 
company  itself  owned  no  stock  of  the  pulp  company.  While  the 
two  corporations  mingled  their  affairs,  e.  g.,  the  paper  company 
purchasing  its  pulp,  supplies,  etc.,  from  the  pulp  company,  and  the 
stockholders  in  control  apparently  regarded  the  two  corporations 
merely  as  different  departments  of  one  general  business,  yet  sep- 
arate corporate  organizations  were  kept  up,  distinct  sets  of  cor- 
porate books  were  maintained,  and  each  conducted  its  own  busi- 
ness in  its  own  name.  The  court  held  that  the  affairs  of  the  two 
corporations  were  not  so  conducted  as  to  make  one  company  a 
mere  dummy  or  instrumentality  of  the  other  and  that  the  pulp 
company  could  enforce  its  claim  against  the  bankrupt  estate  of 
the  paper  company.  Noyes,  Circuit  Judge,  recognized  the  rule 
laid  down  in  the  preceding  cases  but  distinguished  the  case  before 
him  on  the  grounds,  i,  that  separate  corporate  organizations  were 
kept  up;  2,  that  each  corporation  had  its  own  creditors,  its  own 
assets,  and  conducted  business  in  its  own  name ;  3,  that  separate 
books  of  account  were  kept.  He  seemingly  regarded  it  as  im- 
material that,  at  times,  the  two  corporations  mingled  their  affairs 
and  that  lax  business  methods  between  them  were  plainly  shown. 
The  decision  is  marked  by  a  tendency  to  stick  somewhat  over- 
closely  to  the  entity  theory.  The  learned  judge  conceded  that  it 
might  be  disregarded  in  order  to  circumvent  fraud,  or  where  one 
corporation,  as  in  the  Muncie  Case  supra,  was  but  a  separate 
name  for  the  other.  The  Watertotvn  Case,  however,  he  did  not 
deem  as  coming  within  the  exceptions  but  rather  within  the  rule 
that  the  distinct  corporate  existence  of  two  separate,  although 
associated,  corporations  will  be  upheld  by  the  courts. 

It  cannot  be  too  strongly  emphasized  that  mere  identity  of 
stockholders  per  se  does  not  operate  to  destroy  the  distinct  cor- 
porate existence,  of  two  corporations.  So  much  is  clear.*"  It 
must  further  appear  by  clear  and  convincing  evidence  that  the  cor- 
poration created  is  only  an  adjunct  of  the  business  of  its  creator, — 
a  mere  agency,  or  instrumentality,  through  which  it  acts, — a  mere 
business  department,  or  bureau,  so  to  speak.  Once,  however, 
these  facts  appear,  a  court,  whether  of  law  or  equity  or  bank- 
ruptcy, should  look  through  the  thin  guise  of  corporate  entity  to 

"Richmond  &  I.  Construction  Co.  v.  Richmond  R.  R.  Co.  (1895)  68 
Fed.  105,  108,  15  C.  C.  A,  289;  Lange  v.  Burke  (1901)  69  Ark.  85,  88; 
Waycross  Airline  R.  R.  Co.  v.  OflFerman  &  W.  R.  R.  Co.  (1900)  109  Ga. 
827;  N.  Y.  Airbrake  Co.  v.  International  Steam  Pump  Co.  (N.  Y.  1909)  64 
Misc.  347,  120  N.  Y.  Supp.  683,  per  Greenbaum,  J. 
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the  actual  substance  of  things  and  should  not  hesitate  to  cast 
aside  the  entity  concept  in  order  to  achieve  justice. 

Where  a  corporation  is  organized  as  a  mere  sham  or  device  in 
order  to  evade  an  existing  legal  obligation,  recent  decisions  es- 
tablish that  the  courts,  even  without  regard  to  actual  fraud,  are 
wont  to  disregard  the  entity  theory.  There  is  perhaps  no  better 
illustration  of  this  rule  than  the  recent  decision  of  the  supreme 
court  of  California  in  Higgins  v.  Cal.  Petroleum  &  Asphalt  Com- 
pany, et  al.'^  A  lessee  corporation  in  that  case,  with  intent  to 
evade  the  payment  of  royalties  under  a  lease,  conveyed  title  to  a 
second  corporation.  The  main,  apparently  the  sole,  purpose  of 
this  organization  was  to  evade  the  obligations  of  the  lease.  There- 
after, the  second  corporation  conveyed  to  a  third,  seemingly  with 
the  same  end  still  in  view.  It  appeared  that  each  of  the  three 
corporations  had  substantial  identity.  Each  had  been  formed  by 
the  same  persons.  They  "  'had  their  offices  together  in  the  same 
room,  had  practically  the  same  officers  and  were  organized  by  the 
same  persons  and  for  substantially  the  same  purposes.' "  The 
court  did  not  find  that  there  was  any  actual  fraud  in  the  trans- 
action. Without  regard  to  actual  fraud,  however,  in  the  forma- 
tion of  each  of  the  succeeding  corporations,  and  the  transfer  of 
title  thereto,  such  transfer  as  against  the  lessor  holding  an  exist- 
ing obligation  against  the  original  lessee  corporation  was  held, 
nevertheless,  "constructively  fraudulent  as  a  matter  of  law."  The 
court  decreed  that  all  of  the  corporations  were  jointly  liable  for  the 
royalties  to  the  lessor,  saying  that  "the  three  corporations  defend- 
ant are  really  the  same."^^  This  decision — all  the  stronger  be- 
cause at  law  and  not  in  equity — and  those  in  harmony  with  it,  are 
sound  law.  To  allow  the  concept  of  legal  entity,  attributed  to  a 
duly  formed  incorporated  company,  to  stand  as  a  stumbling  block 
in  the  path  leading  to  justice  would  be  tantamount  to  allowing 
the  greatest  iniquity  to  be  perpetrated  under  the  concept  as  a 
shield.  It  would  be  contrary  to  the  very  genius  of  the  concept 
itself  to  allow  it  to  be  used  for  ends  and  for  purposes  subversive 
of  its  reason. 

Similarly  in  Brundred  v.  Rice,^  the  promoters  of  a  corpora- 
tion organized  a  separate  entity  for  the  purpose  of  consummating 
an  illegal  railway  rebate  agreement,  thinking  no  doubt  to  shield 

"(1905)  147  Cal.  363. 

"Tbid.  368. 

"(1892)  49  Oh.  St.  640. 
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themselves  from  consequences  in  that  manner.  They  had  the 
effrontery,  mirabile  dictu,  even  when  all  the  facts  were  laid  bare 
in  open  court,  to  claim  that  the  interposition  of  a  "legal  entity" 
precluded  their  being  held  personally  liable.  It  was  held  that 
"the  act  of  incorporating  can  be  of  no  avail  to  them  as  a  defense." 
The  court,  penetrating  the  sham,  rightly  declared  that  there  was 
nothing  "sacred  in  a  certificate  of  incorporation,"  and  that  their 
ingenious,  tricky  device  was  of  no  avail.  Again  in  this  case,  the 
proceedings  were  in  a  court  of  law,  and  not  in  equity.  There  was, 
however,  not  the  slightest  hesitation  manifested  in  penetrating  to 
the  essential  root  and  gist  of  things. 

One  further  illustration  will  suffice.  In  Donovan  v.  Purtell,^^ 
a  clever  and  unscrupulous  real  estate  operator  organized  a  number 
of  different  realty  companies,  all  of  which  were  so  much  "straw." 
They  all  had  their  offices  in  the  same  room,  they  all  had  substan- 
tially the  same  officers,  and  the  main  purpose  of  the  organization 
of  each  was  to  keep  the  various  properties  owned  by  the  operator 
out  of  judgment.    As  testified  to  by  one  witness, 

"  '*  *  *  there  were  judgments  against  these  different  com- 
panies, and  he  (Donovan,  the  operator)  would  get  up  another 
company  and  put  the  property  in  the  name  of  the  new  company, 
in  order  that  it  could  be  transferred,  so  that  there  would  be  no 
judgment  against  it.'  That  he  used  the  property  of  the  companies 
indiscriminately."'" 

The  sum  and  substance  of  the  whole  matter  was  that  the  corpora- 
tions, in  point  of  fact,  were  really  the  real  estate  operator  under 
different  cloaks.  It  was  held  that  an  individual  who  had  dealt  with 
one  of  these  corporations,  as  such,  could  hold  the  operator  person- 
ally liable.  As  said  by  Mr.  Justice  Magruder,  speaking  for  the 
Supreme  Court  of  Illinois, 

"*  ♦  *  When  appellant  received  appellee's  money,  he  was 
not  conducting  business  under  a  bona  fide  corporate  organization, 
but  was  using  a  corporate  entity  for  the  transaction  of  his  private 
business     *     *    *.*'" 

The  court  indicated  its  refusal  to  be  trammelled  by  the  theory  of 
corporate  entity  and  impatiently  ignored  the  usual  defense. — the 
"corporate  concept"! 

"(1905)  216  111.  629. 
"Ibid.  634. 
«/Wrf.  641. 
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Oftentimes  the  corporate  form  of  organization  is  adopted  in  an 
endeavor  to  evade  a  statute  or  to  modify  its  intent.  A  forceful 
example  is  to  be  found  in  the  recent  decision  of  the  United  States 
Supreme  Court  disregarding  the  theory  of  corporate  entity  in  en- 
forcing the  "commodities  clause"  of  the  Hepburn  Act.'^  The  com- 
modities clause  provides  that 

"It  shall  be  unlawful  for  any  railroad  company  to  transport  from 
any  State  *  *  *  to  any  other  State  *  *  *  any  article 
*  *  *  manufactured,  mined  or  produced  by  it,  or  under  its  au- 
thority, or  which  it  may  own  in  whole  or  in  part,  or  in  which  it 
may  have  any  interest  direct  or  indirect     *     *     *." 

The  government,  in  the  first  suit,  alleged  that  the  Lehigh  Valley 
Railroad  Company  owned  stock  in  a  coal  company  whose  goods 
it  was  carrying.  On  demurrer,  it  was  held  that  no  violation  of 
the  statute  was  thereby  shown;  the  court  interpreted  "interest 
direct  or  indirect"  as  meaning  only  a  legal  or  equitable  interest  in 
the  transported  articles.^^  The  government,  after  this  first  and 
much-to-be  questioned  blow,  presented  an  amended  complaint  in 
which  it  was  set  forth,  in  addition  to  the  allegations  of  the  prior 
complaint,  that  the  railroad  company  was  using  the  coal  company 
merely  as  a  sham,  a  device  and  a  dummy,  in  order  to  evade  the 
provisions  of  the  act.  The  court  held  that  no  such  evasion  could 
succeed,  and  disregarding  the  corporate  concept  and  looking  at  the 
substance  and  reality  of  things,  decided  that  it  was  within  its  juris- 
diction to  issue  an  injunction.'*  It  is  submitted  that  every  dictate 
of  sound  reason  warranted  the  court  in  holding  as  it  did. 

The  late  Justice  Brewer  in  his  notable  concurring  opinion  in 
Northern  Securities  Company  v.  United  States,^^  pointed  out  that 
where  a  corporation  was  organized  merely  as  a  convenient  means 
of  combining  separate  railroad  properties  under  one  control,  the 
court  could  shake  aside  the  veil  of  entity  and  regard  the  combina- 
tion as  just  "as  direct  a  restraint  of  trade  by  destroying  competi- 
tion as  the  appointment  of  a  committee  to  regulate  rates."  In 
other  words,  the  plain  intent  and  purport  of  the  Sherman  Anti- 
Trust  Act  cannot  be  defeated  by  a  resort  to  the  sham  and  subter- 
fuge of  incorporation. 

«U.  S.  V.  Lehigh  Valley  R.  R.  Co.  (1911)  220  U.  S.  257,  31  Sup.  Ct 
Rep.  387,  (per  White,  C.  J.) 

"U.  S.  V.  Delaware  &  Hudson  Co.  (1909)  213  U.  S.  366,  esp.  413. 

"(1911)   220  U.  S.  257  et  seq. 

"(1903)   193  U.  S.  197.  360-4- 
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In  United  States  v.  Milwaukee  Refrigerator  Transit  Com- 
pany,^^  a  dummy  corporation  was  formed  in  order  to  evade  the 
provisions  of  the  Interstate  Commerce  Act,  and  of  the  Elkins  Act 
of  1903.  The  Pabst  Brewing  Company,  which  had  organized  the 
Transit  Company  in  order  thus  indirectly  to  obtain  illegal  rebates 
raised  the  usual  stereotyped  hue  and  cry  of  distinct  corporate 
entity.  Although  the  evidence  showed  that  the  Transit  Company 
was  merely  the  alter  ego  of  the  Brewing  Corporation,  that  they 
were  substantially  identical  in  interest  and  control,  that  the  dummy 
Transit  Corporation  could  have  been  organized  only  with  intent  to 
evade  the  law,  although  the  Brewing  Company  was  the  ultimate 
beneficiary,  yet  it  was  strenuously,  nay  vehemently,  insisted  "that 
a  corporation  is  a  legal  entity"  and  that  the  government  was 
remediless.  The  court  exploded  the  theory  of  the  defense,  hoisted 
the  distinguished  counsel  on  their  own  petard, — and  indicating  that 
the  Transit  Company  was  a  mere  separate  name  for  the  Brewing 
Company,  being  in  fact  the  same  collection  of  persons  and  inter- 
ests,— stamped  the  device  adopted  as  "neither  new,  nor  deserving 
of  any  success."  In  other  words,  people  cannot  obtain  legal  im- 
munity for  deliberate  wrongdoing  by  a  resort  to  the  "entity 
bath."  Or,  otherwise  expressed,  statutes  cannot  be  violated  by  a 
resort  to  the  corporate  subterfuge.  Courts  will  break  away  from 
the  notion  that  a  corporation  is  only  a  legal  entity  whenever  its 
literal  application  would  operate  abortively. 

The  burning  words  of  a  late  Chancellor  of  New  Jersey  should 
be  borne  in  mind  by  every  corporation  lawyer  who  seeks  to  use 
the  copcept  of  corporate  entity  to  defeat  the  end  for  which  it  was 
invented  :*'^ 

"  '*  *  *  A  more  flimsy  device,  when  the  particulars  are 
once  known,  it  is  impossible  to  imagine.  It  may  succeed  for  a 
time  in  baffling  persons.     *     *     *' 

"It  must  not  be  thought  that  courts  are  powerless  to  strip  off 
disguises  that  are  designed  to  thwart  the  purposes  of  the  law. 
The  mere  suggestion  of  such  a  condition  is  an  insult  to  the  in- 
telligence of  the  judiciary.  Whenever  such  disguises  are  made 
apparent  they  can  readily  be  disrobed.  The  difficulty  is  in  showing 
the  disguises,  not  in  penetrating  them  when  they  appear." 

A  recent  decision,  following  numerous  others,  by  the  United 
States  Supreme  Court,  speaking  through  the  late  Justice  Harlan, 
emphasizes  another  phase  of  the  disregard  of  corporate  entity  where 

"(1905)   142  Fed.  247,  (per  Sanborn,  J.) 

"Stockton  V.  Central  R.  R.  Co.  (1892)  50  N.  J.  Eq.  52,  75-6,  citing 
abundant  authority. 
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the  corporation  is  a  mere  shift  to  evade  the  law.  In  that  case,  a 
corporation  was  formed  for  the  sole  purpose  of  attempting  to  get  a 
certain  litigation  into  the  federal  courts,  and  thus  of  invoking 
federal  rather  than  state  jurisdiction.  The  entity  was  impatiently, 
almost  contemptuously,  disregarded.^® 

Further  illustrations  ad  infinitum  might  be  given;  they  would 
serve  not  so  much  further  to  fortify  this  principle  as  to  introduce 
needless  repetition. 

In  cases  involving  an  attempt  to  monopolize,  it  has  of  late  be- 
come most  necessary,  both  from  a  just  and  a  practical  standpoint  to 
look  behind  the  corporate  body  and  recognize  the  individual  mem- 
bers. The  leading  case,  and  one  of  the  most  famous  of  these  hold- 
ings, is  People  v.  North  River  Sugar  Refining  Company}^  Pro- 
ceedings in  quo  warranto  were  brought  against  the  company  by  the 
state  of  New  York  to  deprive  it  of  its  corporate  franchise  for  the 
reason  that  it  had  abused  its  rights  and  obligations  by  becoming  a 
party  to  a  forbidden  and  wholly  illegal  trust  agreement.  The 
corporation  insisted  that  it  had  never  entered  into  the  contract,  but 
it  appeared  that  the  contract  was  signed  by  each  and  every  share- 
holder. It  was  strenuously  argued  by  as  able  counsel  as  were  then 
at  the  New  York  bar,  Messrs.  James  C.  Carter  and  John  E.  Par- 
sons, that  the  agreements  were  those  only  of  the  individual  share- 
holders in  their  private  capacities  and  with  regard  to  their  private 
property,  and  hence  not  corporate  action  or  misconduct.  It  was 
contended  that  the  absence  of  any  formal  action  by  the  directors 
of  the  corporation  proved  that  it,  the  entity,  was  free  from  guilt. 
It  was  urged  that  the  illegal  combination  was  the  result  merely  of 
dealings  and  acts  of  the  stockholders  and  not  of  any  corporate 
action  and  that,  therefore,  the  entity  was  not  chargeable  with  any 
wrongdoing  or  misbehavior.  The  Court  of  Appeals  affirmed  the 
judgment  of  dissolution  rendered  in  the  court  below  and  charged 
the  entity  with  the  acts  of  the  stockholders  and  officers,  deciding 
that  under  the  circumstances  of  the  case,  their  acts  were  the  acts 
of  the  corporation  itself. 

The  court  pointed  out  the  utter  ridiculousness  of  the  appellant's 
argument  that  "while  all  that  was  human  and  could  act  had 
sinned,  yet  the  impalpable  entity  had  not  acted  at  all  and  must  go 
free."*" 

"Miller  and  Lux  v.  East  Side  Canal  etc  Company   (1908)  211  U.  S. 
293  and  cases  cited. 

"(1890)  121  N.  Y.  582. 

Vhid.  619. 
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The  stockholders,  the  acting  and  living  men  and  women,  had 
been  guilty  of  misconduct.  It  would  be  nothing  short  of  absurd  to 
say  that  although  they  were  guilty,  the  corporate  robe  that  en- 
veloped them  was  spotless  and  they  must,  a  fortiori,  be  left  to 
wear  it  free  and  undisturbed.  The  scope  of  this  article  does  not 
warrant  a  consideration  of  the  monopolistic  aspect  of  the  decision. 
For  present  purposes,  it  is  sufficient  to  note  that  the  court  ignored 
the  corporate  concept,  brushed  aside  the  entity  and  did  not  hestitate 
to  "look  beneath  it  at  the  actions  of  the  individuals  upon  whom 
the  franchise  was  conferred."  As  said  by  Judge  Finch  in  his 
learned  opinion: 

"*  *  *  The  State  gave  the  franchise,  the  charter,  not  to 
the  impalpable,  intangible  and  almost  nebulous  fiction  of  our 
thought,  but  to  the  corporators,  the  individuals,  the  acting  and  liv- 
ing men,  to  be  used  by  them,  to  redound  to  their  benefit,  to 
strengthen  their  hand,  and  add  energy  to  their  capital.  *  *  * 
The  benefit  is  theirs,  the  punishment  is  theirs,  and  both  must 
attend  and  depend  upon  their  conduct;  and  when  they  all  act,  col- 
lectively, as  an  aggregate  body,  without  the  least  exception,  and 
so  acting,  reach  results  and  accomplish  purposes  clearly  corporate 
in  their  character,  and  affecting  the  vitality,  the  independence,  the 
utility,  of  the  corporation  itself,  we  cannot  hestitate  to  conclude 
that  there  has  been  corporate  conduct  which  the  state  may  review, 
and  not  be  defeated  by  the  assumed  innocence  of  a  convenient 
fiction.    *    *    *"" 

The  justice  of  this  decision  is  clear.  To  hold  otherwise  would 
be  to  ignore  the  real  and  substantial  parties  in  interest,  blinding 
the  eyes  not  only  to  the  facts  but  to  the  justice  of  the  situation, 
and,  admitting  the  sins  of  the  body,  to  insist  that  the  sinner  remains 
pure. 

Two  years  after  the  decision  of  the  New  York  court,  a  similar 
decision  was  rendered  by  the  Supreme  Court  of  Ohio  in  the  now 
famous  case  of  State  v.  Standard  Oil  Company.*^  In  that  case  all, 
or  at  least  a  great  majority,  of  the  stockholders  comprising  a  cor- 
poration entered  into  an  illegal  trust  agreement  in  their  individual 
capacities  for  the  purpose  of  concealing  the  real  nature  and  object 
of  their  actions.  The  property  and  business  of  the  company  were 
affected  in  the  same  manner  and  to  the  same  extent  as  if  there 
had  been  a  formal  resolution  of  the  Board  of  Directors.  To  pre- 
vent the  abuse  of  corporate  power,  the  State  of  Ohio  challenged 
the  proceedings  by  an  action  of  quo  warranto.     The  able  attorneys 

**/&id.  622. 

"(1892)  49  Ohio  St  137. 


THE  VEIL  OF  CORPORATE  ENTITY.  511 

for  the  Standard  Oil  Company,  Joseph  H.  Choate  and  S.  C.  T. 
Dodd  among  them,  again  raised  the  plea  of  corporate  entity. 
They  urged  in  the  first  point  of  their  brief  that: 

"It  is  a  modem  heresy,  largely  invented  during  the  late  crusade 
against  the  principle  of  association  in  business,  that  a  corporation 
is  not  a  'legal  entity,'  but  simply  an  association  of  stockholders 
with  certain  leg^l  faculties.     *     *     *  "*» 

They  claimed  that  the  legal  entity  could  not  be  effected  by  any 
acts  or  agreements  except  such  as  were  executed  in  formal  manner 
on  its  behalf  by  its  corporate  agencies.  The  Supreme  Court  of 
Ohio  reached  the  same  result  as  the  New  York  Court  of  Appeals, 
strangely  enough  not  citing  or  quoting  from  the  North  River 
Sugar  "ReHnitug  Co.  Decision.  The  Attorney  General,  however, 
had  called  the  court's  attention  to  that  case.** 

An  extract  from  the  learned  opinion  of  Minshall,  /.,  indicates 
the  court's  attitude : 

"*  *  *  Disregarding  the  mere  fiction  of  a  separate  legal  en- 
tity, since  to  regard  it  in  an  inquiry  like  the  one  before  us  would 
be  subversive  of  the  purpose  for  which  it  was  invented,  is  there, 
upon  an  analysis  of  the  agreement,  room  for  doubt,  that  the  act 
of  all  the  stockholders,  officers  and  directors  of  the  company  in 
signing  it,  should  be  imputed  to  them  as  an  act  done  in  their  capac- 
ity as  a  corporation  ?  We  think  not,  since  thereby  all  the  property 
and  business  of  the  company  is,  and  was  intended  to  be,  virtually 
transferred  to  the  Standard  Oil  Trust,  and  is  controlled,  through 
its  trustees,  as  effectually  as  if  a  formal  transfer  had  been  made 
by  the  directors  of  the  company.     *     *     *"** 

The  decision  is  notable  as  marking  again  the  intention  of  a  court 
of  last  resort  to  ignore  the  concept  of  corporate  entity  whenever 
and  wherever  extended  to  an  intent  and  purpose  unreasonably  and 
illegally  to  restrain  trade,  or  to  monopolize  or  to  seek  to  monopo- 
lize, and,  therefore,  not  within  the  reason  or  policy  of  the  concept. 
To  permit  the  notion  of  legal  entity  to  stand  in  the  way  of  a  deci- 
sion which  justice  and  public  policy  requires,  to  allow  a  meta- 
physical sophism  and  concept  to  interfere  with  state  control  of 
corporations,  to  permit  restraint  of  trade  and  monopoly  itself  to 
be  achieved  under  the  guise  of  refined  and  abstruse  philosophical 
reasoning,  or  lack  of  reasoning, — is  abhorrent  to  the  genius  and 

"/Wd.  167. 
**/fctd.  163. 
Vbid.  184. 
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spirit  of  both  the  common  law  and  chancery.  To  the  credit  of  our 
courts,  it  must  be  conceded  that  when  tried  in  the  balance  they 
have  not  been  found  wanting, — in  this  important  regard. 

Still  one  other  line  of  decisions  admirably  illustrates  the  re- 
fusal to  permit  monopoly  to  be  attained  under  the  cover  of  cor- 
porate entity.  As  good  examples  as  any  of  this  second  phase  are 
the  decisions  of  the  Supreme  Court  of  Illinois  in  the  Milk  and 
Whiskey  Trust  cases.  In  the  former  case,*®  the  astute  counsel 
for  the  monopoly  urged,  apparently  in  all  seriousness,  that  the 
Milk  Shippers  Association,  which  had  been  incorporated,  could 
not  be  guilty  of  illegal  combination,  because  the  corporation,  as 
an  entity,  could  not  enter  into  a  trust  or  combination  with  itself. 
The  court's  unhesitating  answer  to  this  climax  of  "entity"  sophis- 
try was  that  the  actions  of  the  individual  shareholders  could  be 
regarded,  and  if  they  had,  together  with  the  entity,  combined,  they 
were  all  alike  guilty.  In  other  words,  incorporation  will  not  render 
a  combination  legal  on  the  ground  that  the  corporation  cannot 
alone  enter  into  a  trust,  as  the  acts  of  the  corporation  are  those  of 
the  associated  persons  as  individuals.  Mr.  Justice  Phillips,  speak- 
ing for  the  court,  said : 

"*  *  *  There  can  be  no  immunity  for  evasion  of  the 
policy  of  the  State  by  its  own  creations.  The  corporation,  as  an 
entity,  may  not  be  able  to  create  a  trust  or  combination  with  itself, 
but  its  individual  shareholders  may,  in  controlling  it,  together 
with  it,  create  such  trust  or  combination  that  will  constitute  it, 
with  them,  aUke  guilty."*'^ 

In  the  same  year,  the  same  court  decided  that  the  attempt  of 
the  whiskey  trust**  to  purge  itself  of  illegality  by  changing  its 
form  of  organization  from  an  unincorporated  association,  or 
"trust,"  to  a  corporation  was  ineffectual.  The  court  drew  aside 
the  veil  of  entity  and  rightly  said  that  if  the  trust  agreement  was 
repugnant  to  public  policy  and  illegal,  "it  is  impossible  to  see  why 
the  same  is  not  true  of  the  corporation  which  succeeds  to  it  and 
takes  its  place." 

In  the  light  of  these  decisions,  it  is  clear  that  there  is  no  magic 
in  incorporation  which  can  purge  a  monopolizing  scheme  of  its 
slimy,  greedy  viciousness.     If  illegal  before  incorporation,  it  is 

*'Ford  V.  Chicago  Milk  Shippers  Association    (1895)    155  111.   166. 

"Ibid.  180. 

"Distilling  and  Cattle  Feeding  Co.  v.  People  (1895)  156  111.  448,  490-2- 
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equally  illegal  afterwards,  and  for  the  same  reasons.  The  legal 
armor-plate  can  be  torn  aside  and  the  acts  of  the  flesh  and  blood 
associates,  disclosed  and  scrutinized." 

The  freely  transferable  nature  of  shares  of  corporate  stock 
oftentimes  necessitates  a  disregard  of  the  entity  concept.  For 
example,  X  has  an  equitable  claim  against  the  Y  corporation,  be- 
cause of  a  corporate  fraud  upon  X  in  the  inducement  of  a  con- 
tract. Unquestionably  X  is  entitled  to  a  rescission  of  the  transac- 
tion. However,  if  X  delays  the  assertion  of  his  rights  for  a  long 
period  and  meanwhile  innocent  purchasers  have  acquired  an  in- 
terest in  the  corporate  property,  as  shareholders  or  creditors,  a 
court  of  chancery  would  be  warranted  oftentimes  in  drawing  aside 
the  web  of  entity  and  taking  cognizance  of  the  human  factors.'** 

Again,  where  the  body  of  stockholders  is  so  circumstanced  that 
no  relief  should  be  afforded  them,  may  the  corporate  entity  re- 
cover? Will  the  court  adhere  to  the  doctrine  at  the  expense  of 
justice  and  common  sense,  or  will  the  stumbling  block  be  pushed 
aside  ?  The  ablest  decision  in  point  known  to  the  writer  is  that  of 
Prof,  Roscoe  Pound,  when  a  Commissioner  of  the  Supreme  Court 
of  Nebraska,  the  precise  situation  being  presented  for  his  con- 
sideration in  Home  Fire  Insurance  Company  v.  Barber.^'''  De- 
claring that  it  would  be  a  reproach  upon  the  courts  if  they  could 
not  look  behind  the  corporation  to  the  ultimate  beneficiaries,  the 
court  denied  relief  to  the  corporation.  If  the  stockholders  have  no 
standing,  and  if  they  are  not  equitably  entitled  to  the  relief  sought 
to  be  enforced  by  the  corporation  in  their  behalf,  the  corporation 
itself  will  not  be  permitted  to  recover.    As  said  by  Pound,  C: 

"*  *  *  When  the  corporation  comes  into  equity  and  seeks 
equitable  relief,  w^e  ought  to  look  at  the  substance  of  the  proceed- 
ing, and  if  the  beneficiaries  of  the  judgment  sought  have  no  stand- 
ing in  equity  to  recover,  we  ought  not  to  become  befogged  by  the 
fiction  of  corporate  individuality,  and  apply  the  principles  of  equity 
to  reach  an  inequitable  result."'^ 

"See  also:  Anthony  v.  American  Glucose  Co.  (1895)  146  N.  Y.  407; 
Harding  v.  American  Glucose  Co.  (1899)  182  111.  551,  615,  et  seq.;  Dunbar 
V.  American  Telephone  &  Telegraph  Co.  (1906)  224  111.  9,  25.  But  see: 
Edmunds  v.  I.  C.  R.  R.  Co.  (111.  1908)  36  Nat.  Corp.  Rep.  50,  and  comment 
thereon  in  8  Columbia  Law  Review  320. 

"Cf.  U.  S.  V.  San  Jacinto  Tin  Co.  (1885)  23  Fed.  279;  Wetmore  v. 
St.  Paul.  R.  R.  Co.  (i^)  3  Fed.  177;  i  Morawetz,  Private  Corporations, 
§  231. 

"(1903)  67  Neb.  644. 
"Ibid.  669. 
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The  case  commented  upon  arose  in  equity  but  the  rule  is  by  no 
means  pecuHar  to  that  jurisdiction.  Oftentimes  in  courts  of  law, 
as  has  already  been  seen,  analogous  reasoning  has  been  applied.*^' 

Closely  allied  to  the  foregoing  lines  of  decisions  is  the  disre- 
gard of  the  entity  theory  where  acts  have  been  undertaken  by 
the  entire  body  of  stockholders  and  attempt  then  made  to  escape 
liability  "by  conjuring  with  the  corporate  name."  These  cases  do 
not,  as  in  the  Sugar  Refining  and  Standard  Oil  Decisions,  involve 
any  attempt  to  monopolize,  but  their  reasoning  and  argumentation 
are,  naturally,  quite  similar.  The  courts  perforce  are  obliged  to 
consider  that  the  individual  members  are,  in  the  last  analysis,  the 
true  parties  in  interest."* 

Few  judges  have  ever  been  sufficiently  foolhardy  to  seek  to  sit 
in  cases  where  a  party  plaintiff  or  defendant  was  a  corporation  in 
which  the  judge  held  shares  of  stock.  In  an  early  New  York 
case,^''  a  judge  regarded  himself  as  competent  to  sit  under  such 
circumstances,  relying  upon  the  distinction  between  the  corporation 
and  its  shareholders.  It  is  true,  forsooth,  that  the  shareholders 
do  not  appear  upon  the  formal  record,  yet  are  they  not  the  parties 
in  substance  and  the  corporation  but  the  party  in  form?  In  the 
next  year,  Chancellor  Sanford  had  the  same  question  before  him. 
The  Washington  Insurance  Company,  in  which  he  was  a  stock- 
holder, instituted  suit  in  his  tribunal.  The  learned  judge  immedi- 
ately directed  that  all  proceedings  before  him  cease  and  refused 
to  take  jurisdiction  on  the  ground  that  the  stockholders  were  "the 
real  litigants  in  tjie  suit."^*'  The  view  of  Chancellor  Sanford  is 
that  universally  adopted  by  courts  today.  In  all  such  cases,  so 
far  as  the  writer  knows,  the  veil  of  corporate  entity  is  lifted  aside." 

The  entity  theory,  it  stands  to  reason,  must  be  ignored  in  stock- 
holders' suits  for  mismanagement,  in  determining  the  rights  of  the 
stockholders  inter  sese  in  equity,  in  cases  of  ratification,  and  in 
working  out  problems  bearing  upon  the  consolidation  and  disso- 
lution  of  corporations.     In   these  cases,   however,   the   disregard 

"See  also:  Ark.  River,  etc.  Co.  v.  Farmers  Loan  &  Trust  Co.  (1889) 
13  Colo.  587;  Chicago  Union  Traction  Co.  v.  City  of  Chicago  (1902)  19O 
111.  579;  Des  Moines  Gas  Co.  v.  West   (1878)   50  Iowa  16. 

"Sheldon  Hat  Blocking  Co.  v.  Eickemeyer  Hat  Blocking  Machine  Co. 
(1882)  90  N.  Y.  607,  613;  Hotel  Co.  v.  Wade  (1877)  97  U.  S.  13,  23. 

""Stuart  V.  Mechanics'  &  Farmers'  Bank  (N.  Y.  1822)  19  Johns.  496,  501- 

"Washington  Ins.  Co.  v.  Price  (N.  Y.  1825)   i  Hopkins  Ch.  i. 

"State  V.  Young  (1893)  31  Fla.  594;  Inhabitants  of  Northampton  v. 
Smith  (Mass.  1846)  11  Mete.  390;  Gregory  v.  Cleveland  R.  R.  Co.  (1855) 
4  Oh.  St.  675;  Newcome  v.  Light  (1882)  58  Tex.  141,  {Setnble). 
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of  the  concept  of  corporate  entity  is  incidental  rather  than  funda- 
mental. 

A  few  courts  have  argued  that  a  corporation  should  not  be 
recognized  as  a  separate  entity  when  its  stock  is  owned  wholly 
by  one  person.'®  It  has  been  insisted,  especially  in  the  Supreme 
Court  of  Maryland,  that  when  one  person  owns  all  the  shares  of 
stock  of  a  corporation,  he,  in  virtue  of  such  ownership,  becomes 
the  owner  of  the  corporate  property,  may  sell  and  dispose  of  it, 
if  he  chooses  to  do  so,  and,  in  short,  becomes  the  corporation. 
This,  however,  is  a  minority  view  and  has  met  with  little  favor. 
It  is  true  that  courts  will  be  more  apt  to  pierce  the  veil  of  cor- 
porate entity  where  one  person  owns  all  the  corporate  stock,  but 
they  do  this  in  such  cases  not  because  it  is  a  one-man  company, 
not  because  there  is  but  one  shareholder,  but  because  the  other 
circumstances  of  the  case  make  such  action  imperative.  The 
writer  submits  that  in  practically  every  case  of  a  one-man  cor- 
poration where  the  veil  of  entity  was  brushed  aside,  the  same  re- 
sult would  have  followed  had  there  been  a  thousand  stockholders, 
or  ten  thousand.  Outside  of  Maryland,  fortunately,  there  are  but 
few  heterodox  decisions.  One  of  the  most  notorious  is  a  com- 
paratively recent  holding  of  the  Supreme  Court  of  Alabama.  In 
the  First  National  Bank  of  Gadsen  v.  Winchester, ^^  it  was  held 
that  a  mortgage  of  corporate  property  by  the  only  two  stock- 
holders of  the  company  was  valid  although  no  corporate  action 
had  been  taken.  The  decision  relied  upon  the  reasoning  of  the 
Maryland  courts. 

The  cases  which  hold  that  the  only  stockholder  in  the  cor- 
poration, or  the  only  two  or  three  stockholders  in  a  corporation, 
become  the  corporation  itself  and  can  deal  with  the  corporate 
property  ad  libitum  are  marked,  it  is  true,  by  a  disregard  of  the 
theory  of  corporate  entity,  but  the  disregard  is  an  unsound  and 
erroneous  one.  It  is  just  in  this  class  of  case,  standing  on  such 
facts  per  se,  that  the  doctrine  of  corporate  entity  should  be  ad- 
hered to.  The  writer  does  not  mean  to  intimate  that  if  in  these 
cases  any  of  the  elements  previously  mentioned  which  warrant  a 
disregard  of  the  doctrine  of  corporate  entity  are  present,  that  the 
concept  should  nevertheless  be  adhered  to.  What  is  meant  is  this : 
that  simply  because  a  company  is  reduced  in  number  to  one  or 

"^Swift  V.  Smith,  Dixon  &  Co.  (1886)  65  Md.  428,  434;  The  Bellona 
Company's  Case   (Md.  1831)  3  Bland  442,   (Semble). 

^•(1898)   119  Ala.  168. 
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two,  or  a  very  few  stockholders,  does  not  warrant  for  a  single  in-  \. 

stant,  per  se,  the   disregard  of  the  corporate  entity.     Whether  j' 

there  is  one  shareholder  in  a  corporation  or  whether  there  are  ten  \: 

thousand  makes  no  difference,  in  other  words,  unless  some  of  the  j: 

circumstances  aforementioned  which  warrant  a  disregard  of  the  ii 

theory  of  corporate  entity  are  present.  '{j 

A  moment's  thought  and  consideration   will   make  clear  the  |! 

reason.     Stockholders,  as  such  have  no  title  to  corporate  prop-  J! 

erty.*°      Stockholders   are   not   tenants    in   common   of   the   cor-  \ 

porate  property."^     In  order  to  keep  the  title  to  corporate  prop-  !■ 

erty  free  from  complication  and  uncertainty,  it  has  been  found  ' 

absolutely  essential   for  the  administration  of  justice  to  treat  a  j; 

corporation  as  a  collective  entity  without  regard  to  its  individual  | 

shareholders.®^     One  illustration  will  suffice.     Suppose  X  and  Y  n 

became  the  sole  stockholders  in  a  corporation.     If  they  were  per-  ;■ 

mitted  to  sell,  mortgage  or  otherwise  dispose  of  the  corporate  |j 

property  by  virtue  thereof,  titles  could  not  be  kept  clear  and  chaos,  |! 

confusion  and  hopeless  uncertainty  would  result.'^     The  writer,  j! 

although  a  firm  believer  in  the  necessity  for  a  frequent  and  liberal  \\ 

disregard   of   the   concept   of  corporate   entity,   believes   that   to  [Ii 

ignore  it  simply  because  the  number  of  stockholders  has  become  5^ 

very  few,  or  even  one,  is  to  convert  an  otherwise  sane,  safe  and  ;j 

sensible  policy  into  a  reductio  ad  absurdum;  and  so,  to  their  credit,  |j 

the  majority  of  American  courts  have  universally  held.'*  I 

The  correct  doctrine  to  adopt  in  these  cases,  as  opposed  to  "r 

that  of  the  wayward  Maryland  and  Alabama  courts  is  well  illus-  ^| 

""Pound,   C,   in   Home   Fire  Insurance   Co.  v.   Barber   (1903)   67  Neb.     ' 
644,  668. 

"Harton  v.  Johnston  (1910)   166  Ala.  317,  322. 

"'Gallagher  v.   Germania  Brewing  Co.    (1893)    53   Minn.  214. 

•"Remarks  of  Mitchell,  J.,  in  Gallagher  v.  Germania  Brewing  Co.  supra. 

**Spencer  v.  Champion  (1833)  9  Conn.  536;  Exchange  Bank  v.  Macon 
Construction  Co.  (1895)  97  Ga.  i;  Sellers  v.  Greer  (1898)  172  111.  549; 
Coal  Belt  Co.  v.  Peabody  Coal  Co.  (1907)  230  111.  164,  168;  Hopkins  v. 
Roseclaire  Lead  Co.  (1874)  72  111.  373,  3791  Allemong  v.  Simmons  (1890) 
124  Ind.  199;  George  T.  Stagg  Co.  v.  Taylor  (1902)  113  Ky.  709,  718;  In 
Matter  of  Belton  (1895)  47  La.  An.  1614;  Ulmer  v.  Lime  Rock  R.  R.  Co. 
(1904)  98  Me.  579,  594;  Old  Dominion  Copper  Co.  v.  Bigelow  (1909)  203 
Mass.  159,  192;  Rough  v.  Breitung  (1898)  117  Mich.  48;  Baldwin  v.  Can- 
field  (1879)  26  Minn.  43;  Palmer  v.  Ring  (N.  Y.  1906)  113  App.  Div. 
643,  99  N.  Y.  Supp.  290  and  cases  therein  cited;  Central  Mfg.  Co.  v. 
Montgomery  (1910)  144  Mo.  App.  494;  Commonwealth  v.  Monongahela 
Bridge  Co.  (1906)  216  Pa.  St.  108;  Rhawn  v.  Edge  Hill  Furnace  Co. 
(1902)  201  Pa.  St.  637;  Kendall  v.  Klappherthal  Co.  (1902)  202  Pa.  St. 
596;  Parker  v.  Bethel  Hotel  Co.  (1896)  96  Tenn.  252;  Button  v.  Hoffman 
(1884)  61  Wis.  20.  But  see:  Buffalo  Loan  Co.  v.  Medina  Gas  Co.  (1896) 
42  N.  Y.  Supp.  781,  788. 
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trated  in  a  leading  Minnesota  decision.*'  In  that  case,  one  King, 
the  owner  of  all  the  stock  in  a  corporation,  executed  a  deed  in  his 
own  name,  of  certain  realty  owned  by  it.  Subsequently  thereto 
an  equitable  action  was  brought  by  a  stockholder  to  have  the  deed 
declared  void  as  a  cloud  on  the  title  of  the  corporation.  It  was 
unanimously  held  that  the  deed  was  "void  upon  its  face"  and 
therefore  not  a  cloud  upon  title,  "being  the  deed  of  a  total  stranger 
to  the  title."  A  famous  Wisconsin  decision  in  which  it  was  held 
that  a  sole  stockholder  could  not  maintain  an  action  of  replevin 
for  corporate  property  illegally  taken  by  the  defendant  illustrates, 
in  another  manner,  the  correct  holding."^* 

To  reduce  this  proposition  to  the  form  of  a  rule:  corporate 
entity  will  not  be  ignored  at  law  or  equity  simply  because  the 
number  of  stockholders  is  few,  or  even  one,  unless  the  circum- 
stances are  such  as  would  warrant  the  same  disregard  of  the 
entity  were  there  ten  thousand  shareholders.  As  a  corollary  to 
'  this,  it  follows,  in  the  absence  of  such  extraneous  circumstances, 
that  where  a  question  of  title  to  corporate  property  is  involved,  the 
concept  must  faithfully  be  adhered  to,  though  there  be  but  one 
stockholder,  under  the  penalty  of  an  otherwise  inextricable  con- 
fusion. 

The  various  classes  of  cases  where  the  concept  of  corporate 
entity  should  be  ignored  and  the  veil  drawn  aside  have  now  been 
briefly  reviewed.  What  general  rule,  if  any,  can  be  laid  down? 
The  nearest  approximation  to  generalization  which  the  present 
state  of  the  authorities  would  warrant  is  this:  When  the  concep- 
tion of  corporate  entity  is  employed  to  defraud  creditors,  to  evade 
an  existing  obligation,  to  circumvent  a  statute,  to  achieve  or 
perpetuate  monopoly,  or  to  protect  knavery  or  crime,  the  courts 
will  draw  aside  the  web  of  entity,  will  regard  the  corporate  com- 
pany as  an  association  of  live,  up-and-doing,  men  and  women 
shareholders,  and  will  do  justice  between  real  persons.  This  is 
particularly  true  in  courts  of  equity,  but  finds  many  illustrations 
in  courts  of  law  as  well,  for  it  must  not  be  thought  that  "our  lady 
of  the  Common  Law"  is  not  sufficiently  powerful  to  explode 
sophistry  or  scholastic  theory  where  used  as  a  cloak  for  wrong- 
doing. In  neither  tribunal  is  the  concept  exalted  into  a  fetich  to 
be  worshipped  "in  the  sacrifice  of  those  who,  in  the  last  analysis, 
are  the  real  parties  in  interest."** 

"Baldwin  v.  Canfield  supra. 
^''Button  V.  HoflFman  supra. 

"Lamar,  J.,  in  Oliver  v.  Oliver  (1903)  118  Ga.  362;  cf.  Percival  v. 
Wright  L.  R.  [1902]  2  Ch.  421. 
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The  successive  decisions  of  the  courts  indicate  a  willingness  to 
adjust  the  entity  theory  to  the  evergrowing  complexities  and  con- 
stantly increasing  problems  of  the  modern  private  corporation. 
Again  and  again,  the  entity  doctrine,  and  yea,  even  the  precious 
rule  of  stare  decisis,  have  not  been  permitted  to  stand  in  the  way 
of  the  achievement  of  substantial  rugged  justice.  There  could 
be  no  better  refutation  of  the  charge  so  frequently  made  horis 
novissimis  that  courts  are  inelastic,  unyielding  and  unwilling  to 
respond  to  social  and  economic  facts  than  the  adjustment — still 
in  process — of  corporate  concepts  to  modern  business  facts.  Of 
course,  it  stands  to  reason  that  the  courts  lag  somewhat  behind 
corporate  business;  forsooth,  cases  do  not  arise  until  transactions 
have  been  engaged  in  and  brought  before  the  courts  for  a  decision. 
In  the  main,  however,  and  on  the  whole,  the  response  has  been 
prompt,  certain,  and  sufficient. 

I.  Maurice  Wormser. 

University  of  Illinois. 
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The  doctrine  of  avoidable  consequences  is  not  generally  con- 
sidered as  founded  upon  any  duty  resting  on  the  plaintiff  to  reduce 
damages  as  far  as  possible;  it  springs  from  the  idea  that  by  con- 
sequences of  a  wrong  which  the  plaintiff,  acting  as  rational  and 
prudent  men  normally  do,  can  avoid,  he  is  not  legally  damaged. 
In  a  number  of  cases  the  steps  taken  by  the  plaintiff  to  avoid  in 
his  own  interest  the  consequences  of  the  wrong,  take  the  form  of 
replacement  in  the  market.  The  most  common  instances  are  cases 
in  which  the  vendor  has  broken  a  contract  for  the  delivery  of 
goods  sold,  cases  involving  the  purchase  and  sale  of  securities,  or 
contracts  to  carry  stocks;  cases  of  conversion  and  replevin,  and 
generally  all  cases  involving  the  non-delivery  or  conversion  of 
property  by  the  defendant.^  The  simplest  of  all  instances  is  the 
ordinary  case  of  a  sale  in  the  market  where  the  vendee,  failing 
to  receive  the  thing  bought,  immediately  replaces  himself  by  the 
purchase  of  other  goods  of  the  same  sort  at  the  market  price. 

There  can  be  no  duty  of  replacement  in  ordinary  mercantile 
contracts  nor  in  any  of  the  other  cases  above  referred  to.  That 
is  to  say,  the  plaintiff,  by  the  mere  fact  of  a  breach  of  a  contract 
or  tort  of  this  sort  by  the  defendant,  cannot  be  placed  under  a 
duty  to  make  a  contract  with  a  third  person  to  supply  himself  with 
that  of  which  he  has  been  deprived.  The  difference  between  such 
cases  and  those  of  the  ordinary  breach  of  contract  of  service, 
where  the  defendant  can  always  show  that  the  plaintiff  is  in  de- 
fault if  he  has  not  employed  his  time  so  as  to  reduce  damages, 
is  that  in  these  cases  the  suit  is  based  entirely  on  the  loss  of  the 
value  of  time,  and  the  failure  of  the  plaintiff  to  employ  his  time 
so  as  to  reduce  damages  is  obviously  a  voluntary  failure  to  act  as 
a  prudent  and  rational  man  normally  would  in  his  own  interest; 
and  his  interest  coincides  to  this  extent  with  that  of  the  defendant, 
so  that  the  analogy  here  between  his  natural  course  of  action  in 
his  own  interest,  and  what  would  be  his  course  of  action  if  he 
were  acting  under  a  duty  toward  the  defendant,  is  very  nearly 
complete.  But  in  the  case  of  breach  of  ordinary  mercantile  con- 
tracts and  of  torts  involving  the  conversion  or  non-delivery  of 
property,  it  very  rarely  happens  that  the  idea  of  duty  to  the  defend- 
ant can  properly  be  invoked,  and  we  think  it  may  be  said  broadly, 

*See  Sedgwick  on  Damages,  §§  S07-525.  735.  745-749.  855;  Sedgwick, 
Elements  of  Damages,  pp.  262,  263,  jio. 
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notwithstanding  many  dicta  in  the  cases  to  the  contrary,  that  in 
these  cases,  the  plaintiff  is  under  no  duty  to  replace  himself  in  the 
market.  Our  object  here  is  chiefly  to  show  the  causes  of  the 
confusion  on  the  subject  of  replacement  which  abound  in  the  de- 
cisions, and  how  that  confusion  may  perhaps  be  cleared  up. 

A  wrong  sounding  either  in  tort  or  contract,  or  both,  having 
been  done,  there  are  two  possible  cases  of  replacement.  The  per- 
son injured  may  replace  himself,  or  he  niay  be  replaced  by  the 
wrongdoer.  In  the  latter  case,  the  question  raised  is  that  of  the 
allowance  of  benefits,  in  which  the  rules  of  avoidable  consequences 
have  no  place.  The  case  which  concerns  us  here  is  that  of  replace- 
ment by  the  party  injured.  The  origin  of  the  confusion  on  the 
subject  is  to  be  found  in  the  fact  that  in  many  of  the  most  familiar 
transactions  of  business,  and  wrongs  connected  with  them,  in 
which  market  value  at  the  time  of  the  wrong  done  furnishes  the 
normal  measure  of  damages,  this  measure  is,  owing  to  this  very 
fact,  the  same  as  the  cost  of  replacement.  Whenever  the  plaintiff 
is  deprived  of  property,  or  rights,  through  negligence,  trespass, 
conversion  or  non-delivery,  the  normal  measure  of  damages  is  the 
value  of  the  property  or  rights  at  the  time  of  the  breach  of  con- 
tract or  tort.  Whenever  there  is  a  market,  the  value  is  determined 
by  it.  But  since  the  plaintiff,  if  he  replaces  himself,  must  do  so 
by  a  purchase  at  the  market  value,  the  cost  of  replacement,  and 
the  market  value,  are  one  and  the  same.*  Hence,  by  a  natural  con- 
fusion, it  is  easy  to  fall  into  the  error  of  laying  it  down  that  the 
cost  of  replacement  is  the  measure  of  damages;  and  from  this  it 
is  but  a  step  to  imagine  that  a  duty  rests  upon  the  plaintiff  to  Hx 
the  measure  of  damages  by  replacing  himself  in  the  market.  The 
substitution  of  the  conception  of  a  duty  to  replace  for  that  of  a 
resort  to  the  cost  of  replacement  as  a  measure,  has  led,  and  is  still 
leading,  to  the  formulation  of  anomalous  rules  quite  at  variance 
with  the  underlying  principles  on  which  the  law  of  compensatory 
relief  rests — indemnity  and  certainty.' 

*A  common  case  is  that  of  directions  to  an  agent  to  buy  or  sell, 
changed  by  error  of  an  intermediate  agent  in  transmission,  e.  g.,  by  a 
telegraph  company.  Rittenhouse  v.  Ind.  L.  of  Telegraph  (N.  Y.  1865)  i 
Daly  474;  (1870)  44  N.  Y.  263;  Tyler  v.  W.  U.  Tel.  Co.  (1871)  60  III.  421; 
De  Rutte  v.  N.  Y.  A.  &  B.  T.  Co.  (N.  Y.  1866)  i  Daly  547. 

'Suydam  v.  Jenkins  (N.  Y.  1850)  3  Sand.  614.  The  opinion  of  Duer,  J., 
in  this  replevin  case  is  to-day  the  best  guide  that  we  know  of  through  the 
whole  labyrinth  of  cases  which,  since  the  abolition  of  the  old  forms  of 
action,  have  endeavored  to  find  some  new  rule  of  damages  in  actions  for 
conversion  or  non-delivery  of  personal  property  beyond  that  of  the  value 
lost,  increased  by  consequential  damages,  and  limited  by  the  rule  of 
avoidable  consequences. 
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Perhaps  the  best  reason  for  the  use  of  replacement  as  a  test 
is  that  wherever  property  or  property  rights  are  taken,  destroyed 
or  injured,  the  person  to  whom  they  belong  is  entitled  immediately 
to  an  amount  of  money  representing  the  value  for  all  lawful  pur- 
poses; one  of  these  being  enjoyment  and  use,  and  another,  sale, 
he  is  entitled  at  least  either  to  the  opportunity  of  replacement,  or 
its  value;  t.  e.,  the  sum  for  which  he  could  have  either  bought  or 
sold  in  the  market,  in  other  words,  the  market  value.* 

Were  replacement  a  duty  there  would  be  some  corresponding 
right  in  the  wrongdoer.  The  cases,  however,  are  totally  silent  on 
the  subject  of  such  a  right.  In  the  case  of  breach  of  contracts  to 
carry  stocks  on  margin,  we  hear  of  the  plaintiff's  right  to  call  upon 
the  defendant  to  replace  him,  and  the  plaintiff's  duty  to  replace 
himself.  The  former  is  usually  merely  the  right  of  the  pledgor  of 
stocks  against  money  borrowed  to  call  upon  the  pledgee  if  the  latter 
has  sold  them  without  notice,  or  converted  them,  to  restore  the 
pledgor  to  the  original  position  of  which  the  defendant's  wrong 
has  deprived  him;  the  latter  is  not  a  duty  at  all,  but  is  suggestive 
of  one  by  analogy  in  its  involving  an  act  on  the  part  of  the  plain- 
tiff which  results  in  benefiting  the  defendant  by  arresting  the  con- 
sequences of  his  act,  though  actually  a  voluntary  act  dictated  by 
self-interest." 

The  cases  which  have  caused  most  difficulty  and  have  been  pro- 
ductive of  most  confusion  are  those  involving  speculative  contracts 
for  carrying  stocks.  A  broker,  with  whom  a  margin,  i.  e.,  a  cer- 
tain percentage  of  the  par  value  of  the  stocks  purchased  is  de- 
posited, buys  for  the  account  of  a  customer  a  number  of  shares 
to  be  held  subject  to  the  latter's  orders.  The  broker  may  call  for 
more  margin  if  the  stock  declines  in  value;  in  other  words,  the 
percentage  of  margfin  must  be  "kept  good."  Such  a  contract  is 
usually  regarded  as  involving  a  purchase  of  stock,  the  customer 
becoming  the  owner  and  the  broker  the  pledgee  with  a  power  to 
sell  if  the  margin  is  not  kept  good,  but  not  without  notice.  But 
it  is  also  something  else — a  continuing  speculative  venture  with 
borrowed  money  secured  by  the  collateral  of  the  stock  and  ter- 
minable at  will,  according  to  its  terms,  by  either  party,  but  on 
notice  only.  If  the  broker  converts  the  stock  to  his  own  use  by 
sale,  the  customer  on  discovery  of  the  fact  may  disaffirm  the  sale 
and  call  upon  the  broker  to  replace,  or  may  replace  himself.    The 

*Sedgwick,  Elements  of  Damages,  p.  129;  Smith  v.  Griffith  (N.  Y.  1842) 
3  Hill,  333,  337. 

The  metaphor  is  so  close  that  in  all  cases,  to  exclude  the  use  of  the 
word  "duty"  without  cumbrous  circumlocution,  is  not  easy. 
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measure  of  damages  for  conversion  by  the  broker  (which  will  be 
discussed  hereafter  in  detail)  has  been  held  at  different  times  and 
in  different  jurisdictions  to  be,  first,  the  highest  value  of  the  stock 
in  the  market  down  to  the  time  of  trial ;  second,  the  highest  inter- 
mediate value  within  a  reasonable  time  after  notice  of  the  fact 
of  conversion,  and  third,  in  accordance  with  the  usual  rule  in  con- 
version, the  value  at  the  time  of  the  conversion. 

The  first  measure  of  damages  is  founded  upon  the  idea  that  as 
the  customer  might  have  replaced  himself  in  the  market  if  he  had 
had  notice,  and  so  might  have  got  the  benefit  of  any  subsequent 
rise  in  price,  he  is  entitled  to  whatever  profit  he  might  have  real- 
ized down  to  the  trial.  But  this  theory  of  the  damages  has  been 
generally  abandoned  and  it  is  wholly  speculative  and  uncertain. 
He  might  not  have  replaced  himself  at  all,  and  there  is  no  possible 
way  of  proving  that  he  would  have  replaced  himself,  if  at  all,  at 
the  right  moment.  There  is  here  no  suggestion  that  replacement 
is  a  duty. 

The  second  measure  of  damages  was  established  in  New  York 
by  the  leading  case  of  Baker  v.  Drake.^  Before  the  case  of  Baker 
v.  Drake,  the  rule  in  New  York,  as  established  by  Markham  v. 
Jaudon,^  had  been  that  of  the  highest  intermediate  value,  and  al- 
though Baker  v.  Drake  has  been  often  misquoted  or  misapplied, 
the  authority  of  the  decision  and  of  the  opinion  of  the  court,  de- 
livered by  Rapallo,  /.,  has  never  been  shaken.  This  fact  justifies 
a  close  examination  of  the  case  at  this  early  stage  of  our  inquiry. 

The  facts  involved  were  those  of  an  ordinary  contract  to  carry 
stocks  on  margin,  as  described  above.  The  court  in  laying  down 
the  rule  of  damages  did  not  treat  the  matter  as  one  involving  any 
distinction  between  tort  and  contract,  but  decided  the  case  as  one 
in  which  the  rule  was  equally  applicable  whether  the  action  was 
regarded  as  brought  for  a  breach  of  a  special  continuing  contract 
to  carry  stocks  on  a  margin,  or  as  an  action  of  trover  in  which 
the  plaintiff  as  owner  sued  for  the  conversion  of  goods  pledged. 
In  either  case  there  is  room  for  consequential  damages — in  the 
case  of  a  contract,  the  loss  of  "probable  profits,"*  in  that  of  con- 
version, the  actual  enhancement  of  the  value  of  the  stock  con- 
verted down  to  a  reasonable  time  within  which  the  plaintiff 
might,  had  he  not  been  kept  in  ignorance  of  the  sale,  have  fixed 

'(1873)  53  N.  Y.  211,  13  Am.  Rep.  507.    Cf.  Gruman  v.  Smith  (1880) 
81  N.  Y.  25;  Colt  V.  Owens  (1882)  90  N.  Y.  368. 
'(1869)  41  N.  Y.  235. 
•(1873)  S3  N.  Y.  216. 
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the  amount  of  the  loss.  The  decision  and  rule  seem  to  involve  the 
following  conclusion:  whenever  the  action  is  held  to  be  conver- 
sion, it  is  because  the  contract  of  purchase  is  held  to  vest  the  title 
in  the  customer;  the  broker  becomes  the  selling  agent  for  the 
customer,  and  consequently  commits  a  double  wrong  in  selling 
without  notice;  he  not  only  converts  the  property,  but  converts  it 
without  notice  to  the  owner,  his  principal,  and  as  between  prin- 
cipal and  agent  this  is  an  independent  wrong,"  which  consists  in 
the  breach  of  a  contract  not  to  sell  without  notice;  and  unless  the 
plaintiff  is  compensated  for  this  wrong,  which  necessarily  lasts 
until  the  expiration  of  a  reasonable  time  after  actual  notice  to 
replace  himself,  he  loses  part  of  the  value  of  his  right  of  redress. 
This  seems  to  justify  the  New  York  rule  in  the  case  of  an  ordi- 
nary broker's  contract  to  carry  stocks,  and  to  show  the  point  of 
divergence  which  separates  this  class  of  cases  from  those  of  simple 
conversion,  and  also  from  sales,  etc.,  eto.  It  also  shows  how  mis- 
taken is  the  idea  that  the  rule  of  damages  is  dependent  upon  the 
notion  that  the  plaintiff  is  under  a  duty  to  replace.  The  damages 
recoverable  were  said  to  be  merely  such  as  "a  proper  degree  of 
prudence  on  the  part  of  the  complainant  would  not  have  averted." 
In  other  words,  consequences  not  avoidable  by  the  complainant 
acting  with  ordinary  prudence,  i.  e.,  from  self-interest. 

The  third  rule  of  damages  given  above  is  merely  the  ordinary 
rule  in  all  cases  of  conversion  or  non-delivery  of  personal  prop- 
erty— the  value  of  the  property  at  the  time  and  place  of  conver- 
sion, or  failure  to  deliver.  This  in  itself  does  not  invoke  any 
duty  to  replace  at  all,  and  is  merely  the  rule  in  the  old  action  of 
trover  or  trespass  d.  h.  a.  But  it  is  not  a  hard  and  fast  rule,  as 
will  be  seen  when  we  come  to  deal  with  the  subjects  of  conver- 
sion, trespass,  sales,  etc.^° 

In  this  class  of  cases  consequential  damages  are  always  ad- 
mitted so  far  as  provable,  and  as  limited  by  the  rule  of  avoidable 
consequences.  Now  the  rule  of  the  value  at  the  time  and  place 
of  conversion,  modified  in  proper  cases  by  the  allowance  of  con- 
sequential damages,  is  merely  Rapallo,  J.'s,  rule  of  the  actual 
enhancement  down  to  the  reasonable  time  within  which  plaintiff 
might,  had  he  not  been  kept  in  ignorance  of  the  sale,  have  fixed 
the  amount  of  the  loss  (avoidable  consequences)  ;  or  of  "probable 
profits"  if  the  action  be  regarded  as  contractual. 

*Brown  v.  M'Gran   (1840)    14  Pet.  479,  496,  10  L.  Ed.  550;  Sedgwick, 
Elements  of  Damages,  p.  293. 

'•Wallingford  v.  Kaiser  (1908)  191  N.  Y.  393.  84  N.  E  295- 
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A  comparison  of  the  three  rules  given  above,  therefore,  shows 
that  the  only  fixed  measure  is  the  value  at  the  time  of  conversion 
or  non-delivery;  that  the  circumstances  of  the  case  may  let  in 
"reasonable  profits";  an  enhancement  of  damages  (consequential) 
growing  out  of  the  loss  of  a  reasonable  opportunity  for  replace- 
ment due  to  deprivation  of  notice,  or  growing  out  of  such  other 
circumstances  as  may  appear.  Therefore,  finally,  the  only  gen- 
eral rule  of  damages  in  all  such  stock  contracts  is  the  value  of  the 
property  or  property  rights  lost  (direct),  enhanced  by  conse- 
quential damages  within  the  limits  fixed  by  the  rule  of  avoidable 
consequences. 

There  is  no  essential  difference  on  principle  in  the  rule  of 
damages  between  cases  in  which  stocks  are  carried  on  margin  and 
those  in  which  they  are  bought  for  investment."  The  measure  is 
the  value  of  what  is  lost.  The  facts  are  always  the  same,  first,  a 
conversion  or  failure  to  deliver  with  or  without  notice;  second,  a 
reasonable  interval  of  time  after  notice,  during  which  the  natural, 
normal  impulse  of  one  who  is  the  owner  of  property  for  any  pur- 
pose may  be  to  replace.  At  what  price  within  this  period  would 
he  naturally  replace  himself?  This,  in  a  proper  case,  is  the  value 
of  what  he  has  lost  and  therefore  measures  it.  If  the  contract  to 
carry  is  a  continuing  contract  of  the  sort  described  above,  he  may 
demand  that  the  defendant  shall  replace  him,  and  it  is  not  until 
this  demand  is  refused  that  he  is  obliged  to  decide  whether  he  will 
replace  himself.  Consequently,  there  may  be  a  considerable  in- 
terval of  time  before  the  moment  arrives  at  which,  as  a  reasonably 
prudent  man,  he  will  be  called  upon  to  determine  whether  to  re- 
place himself  or  not.  That  reasonable  moment  is  determined  by 
the  jury  and  the  value  of  what  has  been  lost  is  fixed. 

In  cases  of  conversion  of  stocks  without  notice  the  interval  is 
usually  considerable;  in  those  of  failure  to  deliver  goods  under 
mercantile  contracts,  very  brief;  indeed  the  failure  to  deliver  is 
usually  known  on  the  spot.  In  the  former  cases,  any  damages 
allowed  over  and  above  the  difference  in  value  at  the  instant  of 
conversion,  may  be  considered  a  species  of  consequential  damages 
caused  by  the  interval  of  time  between  the  actual  conversion  and 
the  reasonable  time  after  discovery,  for  the  privilege  of  replace- 
ment to  be  exercised.  In  margin  contracts,  the  measure  of  dam- 
ages is  the  difference  between  the  price  obtained  by  the  broker 
and   the  highest   price  reached   between   the   time  the   customer 

"Wright  V.  Bank  of  The  Metropolis  (1888)  no  N,  Y.  237,  18  N.  E.  79- 
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learned  of  it,  and  a  reasonable  time  thereafter.^*    If  no  time  is  re- 
quired for  decision,  there  is  no  interval.^' 

Unfortunately  some  <x>urts,  especially  those  of  New  York,  have 
mistaken  the  rule  properly  applied  in  Baker  v.  Drake  for  a  general 
rule  of  damages  applicable  to  all  stock-carrying  contracts,  and  have 
substituted  for  the  right  of  the  plaintiff  to  have  an  opportimity 
to  replace  himself  in  case  of  deprivation  of  notice,  a  duty  of  re- 
placement on  his  part.  This  duty  is  spoken  of  in  Wright  v.  Bank 
of  the  Metropolis  as  "the  duty  of  the  plaintiff  to  make  the  damages 
as  light  as  he  reasonably  may" ;  and  the  rule,  it  is  said,  "requires 
a  repurchase  of  the  stock  in  a  reasonable  time.""  A  recent  New 
York  case"  shows  to  what  confusion  this  rule,  if  blindly  followed, 
would  lead,  and  also  how  impossible  it  is  to  part  company  perma- 
nently with  the  fundamental  measure  of  the  value  at  the  time  of 
conversion.  Brokers  converted  stock  purchased  for  a  customer, 
but  after  the  conversion  and  without  knowledge  of  it  the  latter 
advanced  additional  margin.  It  was  held  that  the  brokers  were 
responsible  for  the  value  of  the  stock  at  the  time  of  the  conversion, 
although  the  stock  declined  later  and  the  customer  would  not  have 
realized  so  much  on  the  stock  by  replacing  himself  within  a  reason- 
able time  after  discovery  of  the  conversion.  Treating  the  rule  in 
Baker  v.  Drake  as  a  rule  of  duty  to  replace,  would  have  given  the 
plaintiff  about  one-third  of  what  he  had  paid  out  in  cash,  most  of 
it  after  the  conversion,  and  the  defendants  would  have  gained  as 
profits  the  total  amount  of  the  decline  in  the  stock.  On  this  point 
the  court  said :" 

"*  *  *  I  think  that  it  may  confidently  be  asserted  that  the 
Court  of  Appeals  have  never  decided  or  suggested  that  one  guilty  of 
conversion  could  profit  by  the  decline  in  the  market  value  of  the  thing 
converted  between  the  time  of  the  conversion  and  the  discovery  of 
it  by  the  party  injured.  The  general  rule  of  damage,  of  course, 
is  the  value  of  the  thing  converted  at  the  time  and  place  of  the 
conversion,  together  with  interest  thereon  from  the  time  of  the 
conversion,  and  that  rule  should  be  adopted  in  the  absence  of 
special  circumstances,  whereby  it  will  not  afford  complete  indem- 
nity to  the  injured  party. 

"The  early  cases  made  a  distinction  in  case  the  property  con- 

"Burnham  v.  Lawson  (N.  Y.  1907)  118  App.  Div.  389,  103  N.  Y.  Supp. 
482. 

"Hurt  V.  Miller  (N.  Y.  1907)120  App.  Div.  833,  105  N.  Y.  Supp.  775. 

"(1888)    no  N.  Y.  237,  248. 

"Mclntyre  v.  Whitney  (N.  Y.  1910)  139  App.  Div.  557,  124  N.  Y.  Supp. 
234,  affirmed  (1911)  201  N.  Y.  526. 

"(N.  Y.  1910)  139  App.  Div.  557,  558.    Italics  inserted. 
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verted  was  of  fluctuating  value,  so  as  to  give  the  party  injured  the 
benefit  of  a  rising  market.  The  distinction  was  not  confined  to 
speculative  stock  transactions,  and  I  perceive  no  reason  for  treat- 
ing such  transactions  as  sui  generis.  It  was  finally  decided  in 
Markham  v.  Jaudon  (41  N.  Y.  235)  in  the  case  of  a  speculative 
stock  transaction,  that  the  customer  was  entitled  to  the  highest 
market  price  of  the  property  between  the  time  of  the  conversion 
and  the  trial.  That  rule  was  limited  in  Baker  v.  Drake,  in 
which  it  was  held  that,  upon  discovering  the  conversion,  the 
customer  could  not  lie  by  and  mulct  the  defendant  for  a  conjectural 
loss  based  upon  the  highest  value  which  the  stock  might  attain 
over  an  indefinite  period  thereafter,  but  that  if  he  wished  to  con- 
tinue the  venture  and  to  charge  his  broker  for  the  loss  of  specula- 
tive profits,  it  was  his  duty  within  a  reasonable  time  to  replace 
the  stock,  thus  averting  further  damage.  Judge  Rapallo  discussed 
the  earlier  cases,  and  it  is,  therefore,  unnecessary  to  extend  this 
opinion  by  reference  to  them.  From  his  discussion  it  is  apparent 
that  he  was  considering  solely  the  right  of  the  injured  party  to  re- 
cover speculative  profits  in  addition  to  what  was  realized  by  the 
broker  from  the  unlawful  sale.    *    *    *" 

Ingraham,  P.  J.,  dissented  on  the  ground  that  the  action  was 
"strictly  for  conversion,"  and  that  consequently  plaintiflf  was 
limited  to  the  damages  sustained  by  him  on  the  day  of  conversion. 
But  this  leaves  out  of  view  the  possibility  of  consequential  dam- 
ages. The  decision  evidently  depends  upon  replacement  being  a 
privilege  and  not  a  duty.  Plaintiff  is  under  no  obligation  to  re- 
place himself,  in  case  of  a  decline,  in  order  that  the  defendant  may 
profit  by  his  own  wrong,"  but  he  may  recover  the  consequential, 
in  addition  to  the  direct  damages. 

The  latest  case  in  the  New  York  Court  of  Appeals  contains  a 
dictum  developing  a  startling  extension  of  the  idea  of  the  so-called 
duty  of  replacement.  In  Weld  v.  Postal  Telegraph  Cable  Co.^*  the 
action  was  for  negligence  in  the  transmission  of  a  message  sent 
in  December,  directing  plaintiff's  agent  to  sell  cotton  deliverable 
in  March,  March  cotton,  at  12.70.  As  received,  the  message  read 
"12.07."  This  error  was  acted  on  and  the  cotton  sold  at  a  loss. 
The  case  went  off  on  another  point,  but  the  court,  on  the  subject 
of  the  avoidance  of  consequences,  through  replacement  in  the 
market,  says  that  it  was  not  only  "the  duty  of  the  plaintiffs  to 
exercise  reasonable  diligence  to  minimize  their  damages,"  but  that 
"it  was  equally  their  duty  to  annihilate  them  if  they  could."  We 
have  here  a  distinctly  novel  conception  which  completes  the  trans- 
formation of  the  doctrine  of  avoidable  consequences.     Instead  of 

"Taussig  V.  Hart  (1874)   S8  N.  Y.  425- 
"(1910)    199  N.  Y.  88.  92  N.  E.  415- 


REPLACEMENT  IN  THE  MARKET.  527 

its  being  founded  on  the  idea  that  consequences,  which  plaintiff 
in  the  natural  and  normal  effort  to  save  himself  from  loss,  can 
avoid,  are  remote,  it  is  that  the  plaintiff  is  under  a  duty  to  the 
defendant  to  reduce  his  own  damages;  that  the  measure  of  this 
duty  is  reasonable  care.  In  this  view  it  would  seem  to  be  inevitable 
that  in  every  action,  the  normal  measure  of  damages  having  been 
ascertained,  the  next  question  would  be :  Has  the  plaintiff  used 
due  care  to  reduce  them,  as  far  as  possible,  by  replacing  himself 
by  means  of  making  a  contract  with  a  third  person — a  duty  which, 
as  we  have  attempted  to  show,  does  not  exist. 

As  already  explained,  the  duty,  if  it  exists  at  all,  must  exist  in 
all  classes  of  cases,  whether  sounding  in  tort  or  contract  or  both. 
It  seems  to  be  a  necessary  consequence  that  plaintiff  should  prove 
that  he  has  discharged  it,  before  he  can  recover.  But  on  the  con- 
trary, the  rule  is  that  defendant  must  always  show  that  the  plain- 
'  tiff  lost  a  reasonable  opportunity  to  replace  himself,  that  is,  un- 
reasonably enhanced  the  damages,  or  failed  to  reduce  them.  The 
English  courts  have  examined  the  matter  carefully  in  cases  of  con- 
tracts for  the  purchase  and  sale  of  chattels,  and  have  held  prac- 
tically that  there  is  no  such  thing  as  a  general  duty  resting  upon 
the  plaintiff  to  make  a  "forward  contract."  The  following  ex- 
tract from  the  opinion  of  Kelly,  C.  B.,  in  Brown  v.  Muller^^  puts 
the  matter  in  its  true  light,  and  has  been  generally  followed  as 
sound  law : 

"It  has  been  argued  with  much  ingenuity  that  the  damages 
ought  to  be  estimated  at  a  lower  figure  if  it  appear  that  when  the 
defendant  announced  his  intention  of  not  delivering,  or  at  all  events 
when  the  first  breach  took  place,  and  it  became  apparent  that  the 
contract  could  never  be  performed  at  all,  the  plaintiff  might  have 
entered  into  a  new  contract  to  the  same  effect  as  the  old  one  for 
the  months  of  October  and  November  on  as  favorable  terms ;  and 
if  the  plaintiff,  on  hearing  he  would  never  get  delivery,  was  bound 
to  go  and  obtain,  if  he  could,  the  new  contract  suggested,  then,  no 
doubt,  assuming  that  he  might  have  made  such  a  contract,  the  dam- 
ages ought  to  be  limited  to  his  loss  at  that  time.  But  there  was, 
in  my  opinion,  no  such  obligation.  He  is  not  bound  to  enter  into 
such  a  contract,  which  might  be  either  to  his  advantage  or  detri- 
ment, according  as  the  market  might  fall  or  rise.  If  it  fell,  the 
defendant  might  fairly  say  that  the  plaintiff  had  no  right  to  enter 
into  a  speculative  contract,  and  insist  that  he  was  not  called  upon 
to  pay  a  greater  difference  than  would  have  existed  had  the  plain- 
tiff held  his  hand.  Or  again,  by  such  a  course,  the  plaintiff  might 
be  seriously  injured  and  yet  have  no  remedy.  Suppose,  for  ex- 
ample, his  new  contract  was  with  a  person  who  proved  insolvent. 

"(1872)  L.  R.  7  Ex.  319,  322  (a  breach  of  contract  to  deliver  goods). 
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He  would,  in  that  case,  be  without  redress ;  he  would  have  lost  his 
former  contract,  and  his  new  one  would  turn  out  worthless.  In 
either  event,  therefore,  I  do  not  think  the  plaintiff  could  be  called 
upon  to  enter  into  a  fresh  contract.  If  he  did,  and  thus  obtained 
an  advantage,  he  no  doubt  might  save  the  defendant  from  some 
damages.  But  if  he  should  suffer  a  loss,  as  by  the  insolvency  of 
the  new  contractor,  he  could  not  make  the  defendant  answer  for 
it.  And  if  it  should  happen  that  he  might  have  done  better  for  the 
defendant  by  waiting  and  making  no  speculative  contract,  the  de- 
fendant would  in  his  turn  have  a  fair  right  to  complain  that  his 
loss  had  not  been  mitigated  as  far  as  possible."*" 

It  may  be  well,  in  conclusion,  to  refer  to  a  case  which  is  some- 
times erroneously  thought  to  support  the  idea  of  a  duty  to  replace. 
Startup  v.  Cortaszi^^  was  assumpsit  for  non-delivery  of  linseed 
pursuant  to  a  contract  of  sale.  Plaintiffs  contended  that  as  they 
had  paid  a  portion  of  the  purchase  money  in  advance  they  were 
entitled  to  damages  according  to  the  price  at  the  time  of  trial. 
But  the  rule  sustained  was  the  price  at  the  time  fixed  for  delivery. 
There  was  no  proof  of  any  special  damages  or  loss  of  speculative 
profits,  nor  that  the  plaintiffs  had  not  the  means  of  replacing  them- 
selves, but  it  seems  to  have  been  thought  by  the  judges  that  had 
there  been  circumstances  of  this  sort,  the  fact  that  the  plaintiffs 
had  parted  with  the  money  in  advance  would  have  enabled  them  to 
have  the  benefit  of  the  higher  rule  of  damages. 

The  case  therefore  is  merely  one  of  those  which  shows  that 
consequential  damages  may  in  the  case  of  sales  be  recovered,  and 
that  the  plaintiff  is  not  always  confined  to  value  at  the  time  and 
place  of  delivery.  It  shows  that  there  is  a  connection  between 
claiming  the  profits  of  a  speculation  and  replacement,  which  is  a 
sound  idea.  But  there  is  nothing  to  show  that  the  plaintiff  is 
under  a  duty  to  replace  himself  in  the  market. 

Replacement  not  being  a  duty,  proof  of  it  cannot  be  a  part  of 
the  plaintiff's  case;  the  proof  that  plaintiff  might  have  replaced 
himself,  or  did  replace  himself,  must  come,  if  not  admitted  by  him, 
from  the  defendant.  In  all  such  cases,  it  is  an  application  of  the 
rule  of  avoidable  consequences.** 

A.  G.  Sedgwick. 

New  York. 

'^Cf.  Roper  v.  Johnson  (1873)  L.  R.  8  C.  P.  167;  Michael  v.  Hart 
[1902]  I  K.  B.  482;  Burnham  v.  Lawson  (1902)  103  N.  Y.  Supp.  482,  118 
App.  Div.  389;  Hurt  v.  Miller  (1902)  105  N.  Y.  Supp.  775,  120  App.  Div. 
833. 

*^(i83S)  2  C.  M.  &  R.  165. 

**From  advance  sheets  of  Sedgwick  on  Damages,  Ninth  Edition. 
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I.  In  Time  of  Peace. 

There  is  a  radical  divergence  of  opinion  expressed  in  certain 
recent  cases  as  to  the  powers  which  the  law  vouchsafes  to  mili- 
tary authorities  when  martial  law  has  been  proclaimed  by  the 
governor  of  a  state,  or  when  without  formal  proclamation  the 
militia  has  been  called  out  to  deal  with  striking  miners,  "night 
riders,"  or  other  rioters,  or  to  cope  with  such  desperate  emergencies 
as  the  great  San  Francisco  fire  or  the  Galveston  flood. 

On  the  one  hand  it  is  maintained  that  a  soldier  in  active  service 
has  extraordinary  powers  and  is  not  amenable  to  the  courts  for  acts 
performed  in  obedience  to  the  orders  of  his  superior  officers ;  that 
neither  commanding  officer  nor  private  is  liable  to  criminal  prosecu- 
tion or  to  civil  action  at  the  instance  of  citizens  molested  in  the 
honest  performance  of  military  duty. 

On  the  other  hand  it  is  contended  that  a  soldier,  though  regu- 
larly called  into  active  service  and  acting  within  the  strict  limit 
of  his  military  orders,  has  no  power  to  make  an  arrest  or  do  any 
act  that  a  civil  peace  officer,  such  as  a  sheriff  or  policeman,  might 
ijot  do  in  preserving  the  peace.^ 

The  former  theory  was  acted  upon  in  San  Francisco,  when, 
on  the  first  day  of  the  great  fire  following  the  earthquake,  the 
Mayor  issued  his  famous  proclamation  that  "The  Federal  Troops, 
the  Members  of  the  Police  Force,  and  all  Special  Police  Officers 
have  been  authorized  to  kill  any  and  all  persons  found  engaged  in 
looting,  or  in  the  commission  of  any  other  crime." 

The  shooting  down  of  individuals  caught  in  theft  would,  under 
the  ordinary  law,  be  murder,  both  in  the  slayer  and  in  the  officer 
giving  the  command,  unless  the  killing  were  reasonably  necessary 
to  overcome  active  resistance  to  an  arrest.  Could  a  guard,  in  a 
criminal  prosecution  for  homicide,  justify  shooting  a  thief  on  the 
ground  that  he  was  doing  his  military  duty  and  that  a  condition 
of  martial  law  prevailed  ?  This  defense  was  actually  set  up  in  one 
or  two  prosecutions  for  such  homicides  in  San  Francisco,  but, 
owing  to  acquittals,  the  question  was  not  brought  before  an  ap- 
pellate court. 

In  the  celebrated  case  of  Ex  parte  Milligan,^  the  Supreme 

'Franks  v.  Smith  (Ky.  191 1)    134  S.  W.  484. 
*Ci866)  4  Wall.  2. 
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Court  of  the  United  States  discusses  adversely  the  contention  that 
military  authority  can  go  to  the  extent  of  trying  a  traitor  by  mili- 
tary commission  or  suspending  the  ordinary  process  of  law,  and 
declares  that  no  doctrine  involving  more  pernicious  consequences 
was  ever  invented  by  the  wit  of  man  than  that  any  oi  the  provi- 
sions of  the  Constitution  can  be  suspended  during  any  of  the 
great  exigencies  of  government. 

Martial  law  was  said  to  be  limited  to  the  time  and  locality  of 
actual  war,  although  Chase,  C.  J.,  and  three  other  justices,  dis- 
senting, held  it  could  be  exercised  at  other  periods  of  public  danger. 

Ex  parte  Milligan,  however,  properly  relates  only  to  federal 
martial  law,  exercised  by  virtue  of  the  war  power,  and  not  to  state 
martial  law,  exercised  by  the  governor  of  a  state,  as  chief  con- 
servator of  the  peace. 

The  question  as  to  the  power  of  the  legislature  of  a  state  to 
declare  martial  law  was  expressly  left  open  by  Taney,  C.  J.,  in 
Luther  v.  Borden,'  the  act  of  the  legislature  of  Rhode  Island  dur- 
ing Dorr's  Rebellion  declaring  martial  law  to  be  in  full  force  in 
that  State,  not  being  material  to  the  decision  of  the  case. 

The  courts  of  Colorado  and  Idaho  have  held  that  it  is  within 
the  discretion  of  the  governor,  in  times  of  continued  rioting  or 
disorder,  such  as  sometimes  occurs  in  the  mining  regions  of  those 
states,  to  declare  a  county  or  district  to  be  in  a  state  of  "insurrec- 
tion and  rebellion,"  and  thereby  to  subject  the  whole  population 
absolutely  for  the  time  being  to  his  military  orders.  The  executive 
alone  is  to  decide  whether  the  exigency  is  such  as  to  require  mar- 
tial law,  how  long  it  is  to  continue  in  force,  and  the  measures 
taken  by  the  military  authorities  cannot  be  inquired  into  or  re- 
viewed by  the  courts.*  The  law  is  superseded  by  the  bayonet  and 
the  fiat  of  the  executive. 

A  Pennsylvania  case"  which  involves  the  question  of  martial 
law  as  a  justification  for  homicide  arose  during  a  strike  which 
spread  over  nearly  the  whole  of  the  anthracite  coal  region  in  Penn- 
sylvania in  1902.  Several  houses  occupied  by  non-union  men  had 
been  dynamited,  and  the  general  in  command  of  the  state  troops 
ordered  a  detail  of  soldiers  to  be  posted  around  a  certain  house 
in  order  to  guard  it,  with  orders  to  halt  all  persons  prowling 

•(1849)  7  How.  I. 

*In  re  Moyer  (1905)  35  Col.  159;  In  re  Boyle  (1899)  6  Idaho  609; 
see  also  In  re  Kalanianaole  (1895)  10  Hawaii  Rep.  29;  Barcelon  v.  Baker 
(1905)  5  Philippine  Rep.  87,  collecting  cases. 

•Commonwealth  v.  Shortall  (1903)  206  Pa.  St.  165. 
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around  or  approaching  the  house,  and  if  the  persons  challenged 
failed  to  respond,  after  due  warning,  to  shoot,  and  shoot  to  kill. 

About  1 1 130  in  the  evening  one  of  the  sentries  discovered  a 
man  approaching  along  the  side  of  the  road  nearest  the  house,  and 
called  "Halt !" ;  the  man  continued  to  advance  toward  the  gate ; 
a  second  time  he  called  "Halt!"  and  again  "Halt!"  The  man  by 
this  time  had  opened  the  gate,  and  was  coming  into  the  yard,  when 
the  sentry,  in  accordance  with  his  orders,  fired,  and  the  man  fell 
to  the  ground  outside  the  gate,  dead.  The  unfortunate  victim  was 
not  shown  to  have  been  one  of  the  mob  gathered  in  the  vicinity,  or 
to  have  manifested  or  intended  any  violence.  A  coroner's  inquest 
was  held  and  the  jury  found  that  the  shooting  was  hasty  and  un- 
justifiable. The  sentry  was,  accordingly,  arrested  on  a  charge  of 
manslaughter,  but  on  habeas  corpus,  the  Supreme  Court  of  Penn- 
sylvania held  that  there  was  not  even  a  prima  facie  case  of  g^ilt 
on  the  evidence  and  no  legal  ground  for  subjecting  the  defendant 
to  trial,  and  he  was  accordingly  discharged. 

It  would  seem  that  the  decision  must  be  supported,  if  at  all, 
on  one  of  the  two  theories  propounded  by  the  court: 

(i)  That  the  orders  of  a  superior  officer,  even  if  illegal,  are 
a  justification  to  a  soldier  for  homicide,  which  would  otherwise  be 
murder ;  or 

(2)  That  the  situation  being  one  of  martial  law,  the  command- 
ing general  was  authorized  to  use  as  forcible  military  means  for  the 
repression  of  violence  as  his  judgment  dictated  to  be  necessary, 
including  the  infliction  of  death  on  peaceable  citizens  for  disobey- 
ing the  orders  of  his  soldiers  to  halt.  Otherwise,  it  would  seem 
that  the  verdict  of  the  coroner's  jury  was  correct,  even  judged  by 
the  appearance  of  things  at  the  time,  for  there  seems,  in  fact,  to 
have  been  no  reasonable  cause  or  necessity  for  the  shooting.  There 
was  at  least  sufficient  doubt  on  this  point  so  that  the  question 
might  properly  have  been  tried  by  a  jury.  If  the  guard  could 
have  arrested  the  deceased  without  resort  to  such  violent  means  as 
taking  his  life,  then  the  killing  was  unnecessary  and  unlawful,  and 
amounted  to  murder  under  ordinary  law.  Only  if  the  sentry  had 
had  some  reasonable  ground  to  believe  from  the  man's  actions  un- 
der the  circumstances  that  an  attempt  was  being  made  to  dynamite 
the  house,  or  that  it  was  necessary  to  shoot  for  the  prevention  of 
other  dangerous  violence,  would  he  have  been  justified  in  shooting 
to  kill. 

In  the  course  of  its  opinion,  the  court  expounds  its  theory  of 
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martial  law  at  vsome  length  and  says  that  the  general  order  of  the 
governor  in  calling  out  the  troops  was  a  declaration  of  "qualified 
martial  law,"  "qualified,"  because  put  in  force  only  for  the  preser- 
vation of  the  public  peace  and  order,  and  not  for  the  ascertainment 
or  vindication  of  private  rights,  or  the  other  ordinary  functions 
of  government. 

"Martial  law  exists  wherever  the  military  arm  of  the  govern- 
ment is  called  into  service  to  suppress  disorder  and  restore  the 
public  peace."  *  *  *  ♦  f  he  resort  to  military  aid  necessarily 
means  that  the  "rule  of  force  under  military  methods  is  substi- 
tuted" for  civil  authority  "to  whatever  extent  may  be  necessary  in 
the  discretion  of  the  mihtary  commander,"  *  *  *  and  in 
respect  to  the  commander's  powers  "there  is  no  difference  between 
a  public  war  and  a  domestic  insurrection."* 

The  first  case  in  which  the  Supreme  Court  of  the  United  States 
has  recognized  any  such  extreme  doctrine  as  to  the  martial  powers 
which  may  be  exercised  by  the  chief  magistrate  of  a  state  in  time 
of  emergency  and  disorder  was  decided  in  1909.  Charles  H. 
Moyer,  President  of  the  Western  Federation  of  Miners,  sued  for- 
mer Governor  Peabody  of  Colorado  for  false  imprisonment  with- 
out due  process  of  law  at  the  hands  of  the  militia  acting  under  the 
Governor's  orders.  Moyer  was  not  arrested  as  a  rioter  flagrante 
delicto,  but  merely  on  suspicion  of  being  connected  with  the  riotous 
disturbances  among  the  miners.  He  was  detained  by  the  military 
authorities  for  over  two  months,  it  was  alleged,  without  probable 
cause,  and  without  an  attempt  to  bring  him  before  the  courts  or 
prefer  a  charge  of  crime.'' 

The  Circuit  Court  sustained  a  demurrer  to  the  complaint  and 
the  Supreme  Court  affirmed  the  decision  on  the  ground  that  the 
allegations  did  not  show  that  he  had  been  deprived  of  his  liberty 
^vithout  due  process  of  law. 

The  court,  through  Holmes,  /.,  held  that  the  Governor's 
declaration  that  an  insurrection  exists  is  conclusive  of  the  fact; 
and  that  the  Governor's  military  representative  may  not  only  or- 
der a  company  to  fire  on  a  mob,  flagrante  delicto,  when  actually  en- 
gaged in  a  breach  of  the  peace,  but  that  he  may  seize  and  detain, 
by  way  of  preventive  arrest,  those  whom  he  considers  to  stand  in 
the  way  of  restoring  peace. 

A  military  officer  acting  under  orders  of  the  governor  or  of  the 
President,  upon  proper  request  of  the  state,  thus  has  not  merely 

'Commonwealth  v.  Shortall  supra  170,  172. 
'Moyer  v.  Peabody  (1909)  212  U.  S.  78. 
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the  authority  of  an  ordinary  peace  officer,  but  also  the  power  to 
arrest  and  detain,  at  his  discretion,  persons  suspected  of  complicity 
in  rioting  and  mob  violence,  without  warrant  and  without  any 
form  of  judicial  investigation,  at  least  so  far  as  the  Fourteenth 
Amendment  is  concerned. 

The  commander  may  disregard  the  writ  of  habeas  corpus,  if 
issued,  and  detain  citizens  upon  suspicion  merely,  without  pre- 
ferring any  charge  of  crime  against  them.  The  governor  or  his 
representative  is  sole  judge  of  the  necessity  for  such  measures 
of  resistance  and  precaution. 

"*  *  *  So  long  as  such  arrests  are  made  in  good  faith  and 
in  the  honest  belief  that  they  are  needed  in  order  to  head  the  in- 
surrection off,  the  Governor  is  the  final  judge  and  cannot  be 
subjected  to  an  action  after  he  is  out  of  office  on  the  ground  that 
he  had  not  reasonable  ground  for  his  belief    *    *     *."* 

It  may  well  be  questioned  whether  this  doctrine  is  not  too 
sweeping  and  whether  the  employment  of  military  force  in  the 
public  defense  like  the  exercise  of  the  right  of  private  self  defense 
by  an  individual  should  not  be  limited  by  reasonable  necessity. 

It  has  always  been  supposed  to  be  the  common  law  that  a 
military  commander  may  be  held  accountable  after  the  exigency 
has  passed,  either  by  prosecution  in  the  criminal  courts,  or  by  civil 
action  at  the  instance  of  the  parties  aggrieved,  and  compelled  to 
show  reasonable  ground  for  believing  that  the  infringement  of 
personal  and  property  rights  was  demanded  by  the  occasion.'  But 
the  Supreme  Court  now  holds  that  a  wanton  abuse  of  power  must 
be  alleged,  and  that  the  discretition  of  the  commander  is  limited 
only  by  good  faith. 

Holmes,  /.,  says,  in  his  opinion:^** 

"*  *  *  When  it  comes  to  a  decision  by  the  head  of  the 
State  upon  a  matter  involving  its  life,  the  ordinary  rights  of 
individuals  must  yield  to  what  he  deems  the  necessities  of  the 
moment.  Public  danger  warrants  the  substitution  of  executive 
process  for  judicial  process     *     *     *." 

Does  he  mean  warrants  the  superseding  of  judicial  inquiry  or 
merely  a  postponement  of  it? 

It  is  true  that  under  the  ordinary  law,  which  at  all  times  pre- 
vails, in  case  of  actual  or  apparent  necessity  to  prevent  the  spread- 

'Moyer  v.  Peabody   supra,  85. 

•Stephen,  History  of  Criminal  Law,  214;  Ela  v.  Smith  (Mass.)  1855) 
S  Gray  121. 

"Moyer  v.  Peabody  supra,  85. 
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ing  of  a  fire,  the  ravages  of  a  pestilence,  or  any  other  great  pubUc 
calamity,  private  property  may  be  dynamited,  burned,  or  otherwise 
destroyed  for  the  public  safety  by  any  citizen  without  liability  for 
damage  on  the  part  of  the  destroyer,  or  claim  for  indemnity  on 
the  part  of  the  owner,  provided  the  justification  can  be  shown,^^ 

The  impressing  of  private  property  into  public  service  is  a 
somewhat  similar  question;  while  on  extraordinary  occasions  of 
public  danger,  necessity  will  justify  the  summary  appropriation 
by  public  authority  of  land,  provisions,  boats,  horses  and  wagons 
or  whatever  may  be  needed  for  the  immediate  preservation,  relief 
and  protection  of  the  inhabitants,  yet  in  such  cases  the  city  or  other 
public  authority  is  liable  to  make  just  compensation  to  the  owner 
of  the  property  so  impressed.  If  the  implied  authorization  of 
necessity  cannot  be  shown,  the  individual  taker  is  liable  civilly  and 
perhaps  criminally  for  the  taking.^^ 

But  in  all  these  cases  the  jurisdiction  of  the  courts  is  merely 
postponed,  not  ousted.  The  exercise  of  the  supreme  force  of  the 
state  is  at  all  times  guided  by  law,  not  by  executive  discretion,  and 
remains  subject  to  judicial  investigation  and  review. 

It  is  believed  that  there  is  no  warrant  in  the  history  of  con- 
stitutional government  for  vesting  in  the  governor,  as  commander 
of  the  military  forces  of  the  state  the  absolute  discretionary  power 
of  arrest,  and,  as  a  logical  consequence,  of  life  and  death,  so  that 
his  command  or  proclamation  may  take  the  place  of  a  statute,  and 
convert  larceny  into  a  capital  offense,  or  going  beyond  legislative 
power,  deprive  citizens  unreasonably  and  arbitrarily  of  life  or 
liberty  without  review  in  the  courts.^^ 

The  true  view,  undoubtedly,  is  that  during  a  riot  or  other 
disturbance  militia-men  and  their  officers  are  authorized  to  act 
merely  as  a  body  of  armed  police  with  the  ordinary  powers  of 
police  officers.^*  Their  military  character  cannot  give  them  im- 
munity for  unreasonable  excess  of  force.  The  governor  of  a 
state,  as  commander  of  the  militia,  is  merely  the  chief  conservator 

"Russell  V.  Mayor  of  New  York  (N.  Y.  1845)  2  Denio  461,  474;  Bow- 
ditch  V.  Boston  (1879)  loi  U.  S.  16. 

"Mitchell  V.  Harmony  (1851)  13  How.  115;  see  Chicago  League  Ball 
Club  V.  City  of  Chicago  (1897)  77  111.  App.  124;  cf.  City  of  Galveston  v. 
Brown  (1902)  28  Tex.  Civ.  App.  274.  In  San  Francisco  the  "Finance 
Committee"  of  the  "Citizens  Committee  of  Fifty,"  to  which  succeeded  the 
"Red  Cross  and  Relief  Fund,"  a  corporation,  held  itself  liable  for  property 
taken  for  public  use  in  the  emergency. 

"Johnson  v.  Jones  (1867)  44  111.  142;  Ela  v.  Smith  (Mass.  1855)  5 
Gray  121. 

'^Franks  v.  Smith  (Ky.  191 1)  I34  S.  W.  484-  This  is  as  far  as  the 
actual  decision  goes  in  Luther  v.  Borden  (1849)  7  How,  i. 
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of  the  peace,  and  entirely  destitute  of  power  to  proclaim  martial 
law,  punish  criminals  or  subject  citizens  to  arbitrary  military  or- 
ders which  he  unreasonably  believes  to  be  demanded  by  public 
emergency. 

II.  /n  Time  of  War. 

The  question  remains  whether  we  may  have  federal  martial 
law  by  virtue  of  the  "War  Power"  during  invasion  or  insurrec- 
tion in  domestic  territory. 

In  war  the  enemy,  be  he  a  foreign  one  or  a  rebel  to  whom  the 
status  of  belligerent  has  been  given,  has  no  legal  rights  which 
the  invader  must  respect  except  those  rights  which  International 
Law  recognizes." 

When  a  civil  contest  becomes  a  public  war,  all  persons  living 
within  hostile  limits  become  ipso  facto  enemies  by  their  residence 
in  enemy  territory. 

An  army  in  the  enemy's  country  is  thus  governed  by  the  laws 
of  war,  and  officers  and  soldiers  are  responsible  only  to  their 
own  government.  But  in  domestic  territory  the  status  of  the  army 
is  entirely  different.  The  civil  rights  of  citizens  are  not  suspended 
but  remain  the  same  as  in  peace,  both  in  districts  near  to  and  re- 
mote from  the  theater  of  actual  warfare.  The  occurrence  of  hos- 
tilities does  not  vary  the  position  of  the  citizen  or  deprive  him  of 
the  protection  of  the  Constitution,  unless  the  army  is  in  the  position 
of  a  foreign  invader  and  the  country  is  ruled  from  without,  acquir- 
ing the  status  of  enemy  territor}'." 

The  Federal  Constitution  prohibits  the  federal  government 
from  suspending  the  privilege  of  habeas  corpus  except  when,  in 
cases  of  invasion  or  insurrection,  the  public  safety  may  require  it. 
Aside  from  the  specific  provisions  of  their  own  Constitutions  and 
the  Fourteenth  Amendment,  the  states  are  free  to  suspend  the 
writ  at  any  time.^^  But  the  only  effect  of  the  suspension  of  the 
writ  is  to  take  away  that  particular  remedy.  It  does  not  abolish 
trial  by  jury.  It  does  not  operate  to  legalize  arbitrary  arrest,  al- 
though sometimes  it  has  been  supposed  to  do  so."    The  suspension 

"Prize  Cases  (1862)  2  Black  635,  17  L.  Ed.  459;  Willoughby,  The  Con- 
stitution, §  714. 

"Dow  V.  Johnson  (1858)  100  U.  S.  158;  Smith  v.  Shaw  (N.  Y.  1815) 
12  Johns.  257;  cf.  Ex  parte  Vallandigham  (1863)  Fed.  Cas.  No.  16816,  1 
Wall  243. 

"Moyer  v.  Peabody  (1909)  212  U.  S.  78,  53  L.  Ed.  410. 

"Ex  parte  Milligan  (1866)  4  Wall.  2;  cf.  McCall  v.  McDowell  (1867) 
I  Abb.  212,  Fed.  Cas.  No.  1235. 
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of  the  writ  of  habeas  corpus  thus  falls  far  short  of  the  establish- 
ment of  Martial  Law. 

The  Supreme  Court  has,  however,  been  careful  to  admit  that  in 
time  of  war  there  may  be  occasions  when  Martial  Law  can  be 
properly  applied.  Thus  in  Bx  parte  Milligan  it  was  said  that  if,  in 
foreign  invasion  or  civil  war  the  courts  are  actually  closed,  then 
on  the  theatre  of  active  military  operations  military  authority  of 
necessity  supersedes  civil  authority,"  This  admission,  however, 
seems  improper  and  inconsistent  with  the  doctrine  of  the  case  that 
the  Constitution  of  the  United  States  is  a  law  for  rulers  and  peo- 
ple equally  in  war  and  in  peace,  and  that  none  of  its  provisions 
can  be  suspended. 

What  may  be  done  on  the  theatre  of  active  military  operations 
when  our  armies  are  advancing,  retreating,  or  operating  within 
our  own  territory  depends  upon  military  necessity  for  the  public 
defense,  and  is  to  be  judged  by  the  circumstances  and  exigencies 
of  the  particular  case,  which  may  be  reviewed  by  the  courts  irre- 
spective of  military  proclamations.*"  Citizens  cannot  be  arrested, 
deported,  imprisoned,  or  put  to  death  by  arbitrary  military  au- 
thority when  war  is  raging  any  more  than  during  a  state  of  peace, 
and  the  fact  that  the  courts  are  closed  or  that  a  proclamation 
of  Martial  Law  has  been  made  will  not  justify  a  resort  to  the 
arbitrary  unregulated  exercise  of  military  power. 

The  Privy  Council,  however,  has  recently  held  that  the  English 
Law  is  otherwise.*^  In  the  late  British-Boer  war.  Martial  Law  was 
proclaimed  and  exercised  throughout  the  frontier  districts  of  Cape 
Colony  and  Natal.  It  extended  over  all  persons  residing  in  these 
districts,  even  though  no  active  military  operations  were  being 
conducted  therein,  and  the  courts  were  still  open  and  undisturbed. 
In  such  a  district,  that  of  Paarl,  where  considerable  sympathy  with 
the  Boers  and  dissatisfaction  with  English  rule  were  felt,  one  D.  F. 
Marais,  a  civilian  subject  of  the  crown,  was  arrested  by  order  of 
the  military  authorities  for  military  reasons  without  warrant  or 
criminal  charge.  He  was  removed  300  miles  to  the  town  of  Beau- 
fort West  where  he  was  detained  in  military  custody.  He  made 
application  to  the  Supreme  Court  of  the  Cape  of  Good  Hope  at 
Cape  Town  for  release  on  the  ground  that  his  arrest  and  imprison- 

"•(1866)  4  Wall.  2,  127,  18  L.  Ed.  281;  see  also  Beckwith  v.  Bean 
(1878)  98  U.  S.  266,  308,  25  L.  Ed.  124;  Johnson  v.  Jones  (1867)  44  111. 
142,  92  Am.  Dec.  152. 

"Mitchell  V.  Harmony  (1851)  13  How.  115,  14  L.  Ed.  75. 

'"Ex  parte  D.  F.  Marais  L.  R.  [1902]   A.  C.  109. 
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ment    were    in    violation    of    the    fundamental    liberties   of    His 
Majesty's  subjects,  but  his  application  was  rejected. 

The  Privy  Council  refused  the  petitioner  Marais  leave  to  ap- 
peal from  this  decision  on  the  ground  that  Martial  Law  having 
been  declared  in  the  districts  both  of  Paarl  and  Beaufort  West  the 
court  ought  not  to  go  into  the  necessity  of  such  proclamation 
or  inquire  into  the  acts  of  the  military  authorities  in  pursuance  of 
it.  The  supreme  court  of  appeal  over  all  the  British  colonial 
dominions  pronounces  it  to  be  the  law  that  when  actual  war  is 
raging  civil  courts  have  no  jurisdiction  to  deal  with  military  action 
and  that  a  state  of  war  exists  whenever  the  military  authorities 
choose  to  say  so.  This  decision  is  not  based  on  the  ground  that 
the  Constitution  does  not  follow  the  flag  into  foreign  dependencies, 
nor  that  the  authority  of  Parliament  had  been  exercised  to  super- 
sede the  established  course  of  justice,  nor  that  these  districts  were 
enemy  territory  in  military  occupation.  The  learned  Chancellor  in 
delivering  his  judgment  oracularly  says  :  "The  f  ramers  of  the  Peti- 
tion of  Right  knew  well  what  they  meant  when  they  made  the 
condition  of  peace  the  ground  of  illegality  of  unconstitutional 
procedure."" 

But  as  Sir  Frederick  Pollock  points  out  in  a  learned  and  strik- 
ing article  no  such  limitation  is  expressed  in  the  document."  The 
very  object  of  the  Petition  of  Right,  assented  to  by  Charles  I  in 
1628,  was  to  overthrow  the  royal  theory  that  in  times  of  disturb- 
ance or  insurrection  the  executive  has  power  to  keep  men  in  prison 
without  bringing  them  to  trial  or  assigning  cause  for  their  im- 
prisonment, or  summarily  to  execute  rebellious  subjects  under  com- 
mission of  Martial  Law  outside  the  ordinary  courts.  This  Marais 
decision,  therefore,  misquotes  and  judicially  repeals  the  Petition 
of  Right,  and  has  taxed  to  the  uttermost  the  ingenuity  of  the 
learned  English  commentators.** 

The  doctrine  that  when  once  the  status  of  actual  war  is  estab- 
lished by  proclamation  or  otherwise,  the  civil  courts  have  no  more 
jurisdiction  of  military  action  toward  citizens,  is  based  on  a  mis- 
conception of  the  maxim  "Inter  armes  silent  leges,"  which  means 
merely  that  between  enemies  the  law  of  war,  a  branch  of  Inter- 
national Law,  governs  combatants  and  non-combatants;  it  clearly 

"Ex  parte  D.  F.  Marais  supra,  115. 

"18  Law  Q.  Rev.  152. 

**Sir  Frederick  Pollock,  18  Law  Q.  Rev.  152-I5a  "What  is  Martial 
Law?"  Cyril  Dodd,  The  Case  of  Marais,  Ihid.  143-151.  Dicey,  Law  of 
the  Constitution,   (6th  ed.)  287,  502-510. 
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does  not  mean  that  on  the  occurrence  of  war,  the  government  of 
England,  of  the  United  States,  or  of  a  state  can  by  proclamation 
be  converted  into  a  military  despotism. 

In  a  garrisoned  city,  held  as  an  outpost  of  loyal  territory,  or  in 
home  districts  threatened  or  recently  evacuated  by  the  enemy, 
military  necessity  for  the  public  defence  would  certainly  justify 
all  temporary  restrictions  on  the  liberty  of  citizens  essential  to 
military  operations,  such  as  the  extinguishment  of  lights,  the  re- 
quiring of  military  passes  to  enter  or  depart,  and  the  quelling 
of  public  disorder.  But  the  prosecution  and  punishment  of  per- 
sons suspected  of  conspiracy,  sedition,  or  disloyal  practices,  and  of 
treason  itself,  belong  to  the  tribunals  of  the  law,  and  not  to  the 
sword  and  bayonet  of  the  military.  Where  the  army  is  not  in- 
vading enemy  territory  of  a  recognized  belligerent,  but  is  in  its 
own  territory,  the  military  authorities  remain  liable  to  be  called 
to  account  either  in  habeas  corpus  or  any  other  judicial  proceeding 
for  excess  of  authority  toward  citizens,  no  matter  whether  it 
occurred  in  propinquity  to  the  field  of  actual  hostilities  or  while 
the  courts  were  closed,  or  after  a  proclamation  of  Martial  Law. 
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NOTES. 

Estates  by  Entireties  and  the  Married  Women's  Acts. — The 
old  books,  for  the  most  part,  find  the  origin  of  this  tenancy  in  the 
legal  unity  of  husband  and  wife.^  If  this  means  their  consequent 
incapacity  to  hold  by  moieties,*  it  seems  impossible  to  explain  how 
husband  and  wife  were  able  to  continue  to  sustain  the  relationship  of 
tenants  in  common  in  lands  acquired  before  marriage.*  Moreover, 
there  is  classical  authority  for  the  statement  that  proper  words  in  a 
conveyance  to  a  married  pair  would  vest  a  tenancy  in  common  or  a 
joint  estate.*  It  may  well  be,  therefore,  that  the  presvuned  intention 
of  the  grantor  that  they  should  so  take  and  not  their  incapacity  to 

/Lit  Ten-  §  291;  2  Cru.  Dig.  508;  2  Bl.  Comm.  182.  Accordingly,  a 
joint  conveyance  to  husband  and  wife  and  a  third  party  vests  one  moiety 
in  husband  and  wife  and  the  other  in  the  third  party.  Co.  Lit  187;  see 
In  re  March  (1884)   L.  R.  27  Ch.  Div.  166. 

'Stuckey  v.  Keefe's  Exr's.  (Pa.  1856)  2  Gas.  397. 

•Co.  Lit  187-&;  Holt  V.  Wilson  (1883)  75  Ala.  58;  cf.  2  Plow.  482. 
It  has  been  argued  as  a  corollary  that  divorce  will  not  change  a  tenancy 
bjr  entireties  into  a  tenancy  in  common.  Alles  v.  Lyon  (1907)  216  Pa.  604. 
The  weight  of  authority,  however,  is  contra.  Ames  v.  Norman  (Tenn. 
185-)  2  Sneed  683. 

'Preston,  Estates,  132. 
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take  otherwise  controlled  the  vesting  of  the  estate  by  entireties."  His- 
torical explanation  of  this  might  be  found  in  the  ancient  Teutonic 
recognition  of  the  wife's  individuality,^  in  which  atmosphere  a  real 
joint  ownership  and  control  of  husband  and  wife  grew  up,  the  joint 
control  being  later  destroyed  by  the  wife's  common  law  disability 
during  coverture,^  but  the  joint  ownership  remaining,  though  the 
wife's  participation  was  submerged. 

At  any  rate,  this  closely  restricted  form  of  tenancy  established 
itself  firmly  in  the  feudal  hierarchy  of  concurrent  seisins  and  has 
withstood  the  statutory  assaults  that  have  threatened,  if  they  have  not 
purposely  attacked,  its  existence.  In  some  jurisdictions  indeed,  it  has 
succumbed  to  the  married  women's  property  acts  which,  when  broadly 
interpreted,  have  been  held  to  make  impossible  the  creation  of  the 
estate  by  entireties,^  on  the  groimd  that  the  whole  proprietary  status 
of  coverture  has  fallen.®  These  acts,  however,  have  been  very  gen- 
erally construed  as  not  affecting  the  old  formulae  prescribing  how  and 
what  estates  shall  vest,  but  only  as  emancipating  the  wife  to  the  full 
control  of  that  which,  by  those  formulae,  she  may  in  any  instance  have 
acquired.^**  The  enjoyment  and  not  the  acquisition  of  her  estate  was 
said  to  be  the  subject  of  the  legislation. 

Now  so  long  as  the  wife's  disability  existed,  it  mattered  little  just 
what  her  interest  was;  for  her  husband,  seized  both  in  his  own  right 
and  in  hers,  had  sole  control  during  coverture,^^  though  of  course  no 
conveyance  by  him  was  allowed  to  infringe  upon  the  indefeasible  right 
of  survivorship.  ^2  'Q^t,  under  the  enabling  acts,  if  each  is  to  have  the 
enjoyment  of  his  or  her  share,  it  becomes  necessary  to  analyze  the 
duality  and  to  disentangle  the  separate  interests.  In  this  analysis  the 
courts  have  reached  diverse  conclusions,  one  of  which  is  represented  by 
the  recent  case  of  Barthowaih  v.  Sampson  et  al.  (1911)  133  N.  Y. 
Supp.  401,  in  which  it  was  adjudicated  that  a  husband,  though  he  may 
not  compel  partition  nor  affect  the  right  of  survivorship,  may  never- 
theless alienate  his  share  of  the  estate  for  the  period  of  coverture. 
To  reach  this  result  he  must  be  conceived  of  as  seized  of  a  moiety.^* 
Yet,  in  essential  principle,  this  estate  knew  nothing  of  moieties,^*  and 

"ChalHs,  Real  Property  (3rd  ed.)  378.  This  is  certainly  the  accepted 
modern  doctrine.  Minor  v.  Brown  (1892)  133  N.  Y.  308;  McDermott  v. 
French  (1862)   15  N.  J.  Eq.  78. 

•Putnam,  Estates  by  Entireties,  4  So.  L.  Rev.  91. 

"Hiles  V.  Fisher   (1895)    144  N.  Y.  306. 

"Clark  V.  Clark  (1875)  56  N.  H.  105;  Cooper  v.  Cooper  (1875)  76  HI- 
57;  see  20  Alb.  L.  J.  346.  In  Hoffman  v.  Stigers  (1869)  28  la.  302,  it  is 
held  that  the  estate  by  entireties  still  exists,  but  that  the  presumption  of 
the  common  law  is  reversed  and  that  express  words  are  necessary  to 
create  it. 

•Walthall  V.  Goree  (i860)  36  Ala.  728. 

"Bertles  v.  Nunan  (1883)  92  N.  Y.  152;  Buttlar  v.  Rosenblath  .(1887) 
42  N.  J.  Eq.  651;  Diver  v.  Diver   (1867)  56  Pa.  106. 

"Barber  v.  Harris  (N.  Y.  1836)  15  Wend.  615;  Ames  v.  Norman 
supra. 

"2  Bl.  Comm.  182;  i  Co.  Lit.  187-&;  Doe  v.  Parratt  (1794)  S  T.  R.  652, 
654;  Bate  V.  Seely  (1863)  46  Pa.  248. 

^•Hiles  V.  Fisher  supra;  Vunk  v.  Raritan  River  R.  R.  Co.  (1894)  56 
N.  J.  395. 

"Chandler  v.  Cheney  (1871)  37  Ind.  391. 


NOTES.  541 

it  seems  illogical  to  add  a  tenancy  in  common  for  the  period  of  cover- 
ture to  an  indefeasible  right  of  survivorship  and  call  the  sum  an  estate 
by  entireties.  This  cannot  be  the  operation  of  the  enabling  acts  upon 
an  estate  described  as  held  per  tout,  with  the  negative  re-iteration, 
et  non  per  my.  On  the  other  hand,  in  the  effort  to  save  the  logical 
integrity  of  the  estate,  it  has  been  decided  that  the  married  women's 
acts  had  no  effect  at  all,^**  and  that  after  their  enactment,  as  before, 
the  husband  had  control  of  the  entire  res  with  power  to  convey  it  for 
the  period  of  coverture.^"  This  is  supported  by  discovering  a  legisla- 
tive intent  to  except  this  estate  from  that  general  effect  of  the  en- 
abling acts  which  has  given  married  women  effective  control  of  the 
interests  which  they  had  at  common  law.^'^  A  third  doctrine  avoids 
the  objections  to  both  of  the  above  views.  It  does  not  profess  to  find  a 
tenancy  in  common  where  on  principle  one  should  not  exist,  nor  does 
it  fail  to  respond  to  the  liberal  spirit  of  the  statutes  of  emancipation.^^ 
By  this  theory,  no  part  of  the  estate  can  be  conveyed  for  any  period 
except  by  joint  deed  of  husband  and  wife,  nor  is  it  subject  to  the 
debts  of  either  one  alone. ^*  It  is  controlled  by  him  and  her  in  true 
joint  unity,  such  a  unity  as,  it  is  suggested  above,  may  have  been 
exhibited  in  very  early  times.  This  last  solution  seems  consonant 
with  sound  reason  and  with  that  public  policy  which  safeguards  home 
property  from  the  vagaries  of  either  spouse.*" 


Imputed  Negligence  Between  Fellow  Servants. — It  is  a  familiar 
principle  that  the  concurrent  negligence  of  one  other  than  the  defend- 
ant is  no  defense  to  an  action  against  him  by  the  injured  party,  if  the 
latter  was  himself  without  fault.  ^  Under  the  theory  of  imputed  negli- 
gence, however,  the  principle  admits  of  an  exception,  if  the  relation 
between  the  plaintiff  and  the  negligent  third  person  was  such  that  the 
former  must  be  deemed  to  have  been  guilty  of  contributory  negligence. 
The  harshness  of  such  a  doctrine  whereby  an  innocent  plaintiff  is  left 
without  means  of  redress  against  an  admitted  tort  feasor  is  apparent, 
and  necessarily  forbids  its  extension  beyond  the  clearest  cases.*  In- 
deed, its  invocation  is  justifiable  only  where  some  form  of  agency 
existed  between  the  parties  at  the  time  of  the  injury  complained  of,  to 
the  extent  that  the  plaintiff  would  have  been  responsible  for  the  tor- 
tious acts  of  the  third  person.'  The  whole  doctrine  therefore,  is  bnt 
the  converse  of  the  time  honored  rule  of  respondeat  superior,  and  can 

"Robinson  v.  Eagle  (1874)  29  Ark.  202. 

'^all  V.  Stephens  (1877)  65  Mo.  670;  Bennett  v.  Child  (1865)  19  Wis. 
383. 

"Pray  v.  Stebbins   (1886)    141  Mass.  219. 

"McCurdy  v.  Canning  (1870)  64  Pa.  39;  Naylor  v.  Minock  (1893)  96 
Mich.  182. 

"Davis  V.  Qark  (1866)  26  Ind.  424;  Vinton  v.  Beamer  (1885)  55  Mich. 
559. 

"Chandler  v.  Cheney  supra. 

'Beach,  Contributory  Negligence  (3rd  ed.)  §§  100,  loi,  102. 

•Robinson  v.  New  York  etc  R.  R.  (1896)  66  N.  Y.  11. 

*Shultz  V.  Old  Colony  R.  R.  (1907)  193  Mass.  309,  320;  Buckler  v.  Citv 
of  Newman  (1904)  116  111.  App.  546;  Knightstown  v.  Musgrove  (1888) 
116  Ind.  121. 
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clearly  have  no  application  where  the  latter,  in  one  of  its  various 
phases,  would  not  govern. 

A  failure  to  adhere  strictly  to  these  elementary  principles  is  in  a 
large  measure  responsible  for  the  great  confusion  which  has  occurred 
in  dealing  with  the  subject  of  imputed  negligence.  Thus,  in  the  cele- 
brated case  of  Thorogood  v.  Bryan,*  it  was  held  that  the  negligence  of 
a  carrier  might  be  imputed  to  one  of  its  passengers  so  as  to  prevent 
his  recovering  from  another  carrier  who  was  likewise  negligent.  The 
decision  was  rested  upon  the  ground  that  the  plaintiff  had  in  some 
manner  become  so  identified  with  the  carrier  in  whose  care  he  had 
placed  himself,  that  the  latter's  contributory  negligence  must  be  con- 
sidered as  his  own.  But  it  is  obvious  that  any  such  reasoning  is 
founded  on  a  fiction.  A  passenger  has  no  control  over  the  servants 
of  either  a  private  or  a  public  carrier;  much  less  is  it  conceivable  that 
he  could  ever  be  held  liable  for  their  tortious  behavior  towards  third 
persons."  The  essential  features  of  an  agency  are  thus  entirely  lack- 
ing, and  the  theory  has  accordingly  been  pronounced  unsound  even  in 
the  jurisdiction  where  it  was  first  introduced.*  So  also  the  contribu- 
tory negligence  of  a  parent  has  been  imputed  to  a  child  not  sui  juris, 
upon  the  groimd  that  the  former  being  intrusted  with  the  infant's  safe 
keeping  impliedly  becomes  its  agent.'^  Aside  from  being  opposed  to  the 
dictates  of  natural  justice,  such  a  view  is  altogether  unsupportable  on 
principle.  An  infant  cannot  even  appoint  an  agent  ;^  nor  has  it  ever 
been  held  that  he  is  liable  for  the  torts  of  his  parents.*  A  similar 
position  has  been  taken  with  regard  to  contributory  negligence  between 
husband  and  wife,^"  in  cases  where  the  latter  has  placed  herself  under 
the  protection  of  the  former.  While  a  husband  was  liable  at  common 
law  for  the  torts  of  his  wife,  it  was  not  on  account  of  any  relationship 
of  master  and  servant  between  them,  but  because  he  was  the  owner  of 
her  property,  against  which  a  judgment  would  have  to  be  directed  for 
satisfaction.^^  The  marriage  status  in  itself  raises  no  presumption  of 
agency,^^  and  in  the  absence  of  any  such  relationship  in  fact,  the 
better  view  is  to  the  effect  that  the  doctrine  of  imputed  negligence  is 
wholly  inapplicable.^^  Thus  the  rationale  of  all  these  cases  woiild 
seem  to  be  that  the  fictitious  agency  arises  from  the  fact  that  the 

*(i849)  8  C.  B.  115. 

"Mills  V.  Armstrong  (1&S8)  I,.  R.  13  App.  Cas.  i,  8,  affirming  The 
Bernina  (1887)  L.  R.  12  Prob,  Div.  58. 

'The  Bernina  supra.  It  has  been  almost  universally  repudiated  in  the 
United  States.     See  Shultz  v.  Old  Colony  R.  R.  supra;  Little  v.  Hackett 

(1886)  116  U.  S.  366;  Duval  V.  Railroad  Co.  (1904)   I34  N.  C.  331. 
'Hartfield  v.  Roper  (N.  Y.  1839)  21  Wend.  615;  Wright  v.  Maiden  eta 

R.  R.  (Mass.  1862)  4  Allen  283. 

'Trueblood  v.  Trueblood  (1856)  8  Ind.  195;  Armitage  v.  Widoe  (1877) 
36  Mich.  124. 

•See  Newman  v.  Phillipsburg  etc.  Co.  (1890)  52  N.  J.  L.  446,  449 
This  view  is  undoubtedly  supported  by  the  great  weight  of  American 
authority.  Burdick,  Torts  (2nd  ed.)  444,  445. 

"Carisle  v.  Sheldon  (1866)  38  Vt.  440;  Yahn  v.  Ottumwa  (1883)  60  la. 
429. 

"Burdick,  Torts  (2nd  ed.)   117,  132. 

"Debenham  v.  Mellon  (1880)  L.  R.  6  App.  Cas.  24. 

"Louisville  etc.  Ry.  v. -Creek   (1891)    130  Ind.  139;  Davis  v.  Guarnieri 

(1887)  45  Oh.  St.  470,  487;  Munger  v.  Sedalia  (1896)  66  Mo.  App.  629. 
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plaintiff  has  entrusted  himself  to  the  care  and  custody  of  the  negligent 
third  i)erson,  who  is  thereby  placed  in  control.  But  the  mere  state- 
ment of  such  a  proposition  suffices  to  show  its  fallacy,  since  it  is  funda- 
mental that  an  agent  is  always  subject  to  the  control  of  his  principaL 

The  influence  of  this  erroneous  theory  has  lately  been  felt  in  cases 
calling  for  an  application  of  the  doctrine  of  imputed  negligence  be- 
tween co-employees.  Thus  where  several  fellow  servants  were  engaged 
in  performing  a  conmaon  duty,  and  one  had  entrusted  his  safety  to  the 
care  of  his  fellow,  it  has  been  held  that  the  latter  may  be  regarded  as 
the  agent  of  the  former,  and  that  therefore  negligence  was  imputable 
inter  seM  But  here  again  the  implication  of  an  agency  is  equally 
unwarranted,  as  was  pointed  out  in  the  recent  case  of  Rosenbaum 
Grain  Co.  v.  Mitchell  (Tex.  Civ.  App.  1912)  142  S.  W.  121,"  where 
the  plaintiff,  while  engaged  in  a  car  inspection,  was  injured  through 
the  concurrent  negligence  of  the  defendant  and  his  own  co-employee, 
whose  duty  was  to  warn  him  of  approaching  dangers.  Between  fellow 
servants  although  of  unequal  rank  there  exists  no  relation  of  master 
and  servant,^'  unless  the  sui)erior  has  some  definite  right  of  direction.^^ 
It  has  been  urged,  however,  that  the  doctrine  of  imputed  negligence 
may  be  invoked  on  the  ground  that  they  are  engaged  in  a  joint  enter- 
prise.^^ Such  is  undoubtedly  the  rule  where  this  relation  exists  in 
fact,^^  since  it  is  but  a  species  of  agency,***  and  there  is  a  joint  liability 
for  torts. 21  But  it  is  an  essential  feature  of  a  joint  enterprise  that  its 
members  must  be  associated  for  the  purpose  of  their  mutual  benefit; 
hence  it  should  not  be  implied  between  co-employees  who  are  associated 
primarily  for  the  benefit  of  their  employer.  ** 


The  Inherent  Power  of  Criminal  Courts  to  Control  their 
Sentences. — In  early  times,  when  there  were  no  writs  of  error 
or  appeals  in  criminal  cases,  the  courts  found  it  necessary  to  exercise 
rather  broad  control  over  their  sentences.  Thus,  they  frequently 
postponed  the  rendering  of  sentence  for  a  short  and  definite  time,  to 
enable  the  prisoner  to  apply  to  the  executive  for  pardon.^     They  also 

"Abbitt  V.  Lake  Erie  etc.  R.  R.  (1898)  150  Ind.  49a 

"The  opinion  contains  language  to  the  effect  that  contributory  negli- 
gence should  not  be  imputed  even  between  principal  and  agent.  No  case 
has  been  met  with  which  sustains  this  extreme  position. 

"Chicago  etc  Ry.  v.  Chambers   (1895)  68  Fed.  14& 

"Minster  v.  Citizens  Ry.  (1893)  53  Mo.  App.  276. 

''Abbitt  V.  Lake  Erie  etc  R.  R.  supra;  Hodges  J.,  dissenting  in  the 
principal  case. 

"Railroad  Co.  v.  Kistler  (1902)  66  Oh.  St.  326,  343;  Schron  v.  S.  I. 
Elec  R  R.  (N.  Y.  1897)  16  App.  Div.  ixi;  Johnson  v.  Gulf  etc  R.  R. 
(1893)  2  Tex.  Gv.  App.  139. 

*°McCab€  and  Howard,  JJ.,  dissenting  in  Abbitt  v.  Lake  Erie  etc  R.  R. 
Co.  supra,  526. 

"Stroher  v.  Elting  (1884)  97  N.  Y.  102. 

'^Baxter  v.  St  Louis  Transit  Co.  (1903)  103  Mo.  App.  597;  Bailey  v. 
Jourdan  (N.  Y.  1897)  18  App.  Div.  387;  McKeman  v.  Detroit  etc.  Ry. 
(1904)   138  Mich.  519;  2  Labatt,  Master  and  Servant  §  482. 

'Rex  V.  Rudd  (1775)  i  Cowp.  331;  State  v.  Graham  (1879)  4i  N.  J.  L. 
15;  see  State  v.  Watson   (1888)  95  Mo.  411- 
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asserted  the  right  to  suspend,  for  a  reasonable  period,  the  execution 
of  a  sentence  which  had  already  been  rendered,  in  order  to  permit 
an  inquiry  into  the  sanity  or  pregnancy  of  the  accused.^  At  this 
point  the  early  courts  stopped,  no  further  exception  being  recognized 
to  the  general  rule  that  sentence  must  be  imposed  immediately  upon 
conviction  and  when  rendered,  executed  with  dispatch.^ 

The  necessity  for  invoking  the  exercise  of  the  inherent  power  to 
suspend  sentence  temporarily  has  now  largely  disappeared  because 
the  modem  reforms  of  criminal  procedure  have  made  adequate  pro- 
vision for  the  review  of  criminal  causes.  Nevertheless,  this  power 
still  exists*  and,  in  some  jurisdictions,  it  has  been  extended  beyond 
its  former  scope  and  applied  to  purposes  foreign  to  those  which  his- 
torically, have  justified  its  existence.^  Thus,  in  the  recent  case  of 
Gehrmann  v.  Oshome  (N.  J.  1912)  82  Atl.  424,  the  court  employed 
it  as  a  disciplinary  measure  by  suspending  sentence  indefinitely,  and 
putting  the  accused  upon  probation  with  the  sentence  hanging  over 
his  head.  This  practice  is  generally  upheld  on  the  theory  that 
the  power  to  determine  when  sentence  shall  begin  includes  the  power 
to  withhold  it  indefinitely  upon  condition.^  This  claim,  however, 
lacks  historical  justification  and  such  suspension  is  a  pure  usurpation,^ 
the  anomalous  character  of  which  is  frequently  recognized.^  The 
objections  to  such  a  practice  are  almost  elementary:  the  fate  of  a 
guilty  criminal  should  not  be  left  indefinitely  in  the  hands  of  the 
judge  who  tried  the  cause;  the  state  is  entitled  to  have  sentence  pro- 
nounced; and  there  is  always  recourse  to  the  executive  for  pardon. 

An  attempt  has  also  been  made  to  apply  a  similar  extension  to  the 
other  form  of  early  judicial  control  in  cases  where  the  court,  having 
rendered  its  sentence,  seeks  to  suspend  the  execution  indefinitely  dur- 
ing the  good  behavior  of  the  accused.  The  inherent  power  to  stay 
execution  temporarily  to  allow  an  appeal  or  for  other  reasonable  ends 
is  everywhere  recognized.®  When,  however,  this  power  is  used  for 
probationary  purposes,  the  courts  are  practically  unanimous  in  holding 
its  exercise  invalid^'*  and  an  infringement  upon  the  pardoning  power 


*i  Chitty,  Crim.  Law,  *757;  2  Hawk.  P.  C.  c  .51,  §  8;  4  Bla.  Comm.  394; 
Barker  v.  State  (1905)  75  Neb.  289,  aff'd.  (1907)  79  Neb.  361.  This  power 
may  also  be  exercised  to  enable  the  court  to  investigate  more  thoroughly 
the  question  before  it.     Parker  v.  State   (1893)    135  Ind.  534. 

•People  V.  Allen  (1895)  I55  HI-  61;  Brown  v.  Rice  (1869)  57  Me.  55. 

*People  V.  Bruno  (N.  Y.  1865)  6  Parker  Cr.  R.  657;  Smith  v.  Hess 
(1883)  91  Ind.  424;   People  v.  Blackburn  (1890)  6  Utah  347. 

•St.  Hilaire,  Pet  (1906)  loi  Me.  522;  Ex  pante  Williams  (1890)  26 
Fla.  310.  It  is  to  be  noted  that  the  two  cases  most  frequently  cited  as 
authority  for  this  extension  are  based  upon  the  express  wording  of  statutes. 
People  V.  Court  of  Sessions  (1894)  141  N.  Y.  288;  Comw.  v.  Dowdicans 
Bail   (1874)    115  Mass.   i33- 

•People  V.  Webster  (N.  Y.  1895)   i4  Misc.  617. 

'State  V.  Hockett  (1908)  129  Mo.  App.  639;  U.  S.  v.  Wilson  (1891)  46 
Fed.  748. 

'State  V.  Hilton  (1909)   151  N.  C.  687. 

•Carnal  v.  People  (N.  Y.  1851)  i  Parker  Cr.  R.  262;  State  v.  Langura 
(1910)   112  Minn.  121. 

"Miller  v.  Evans  (1901)  115  la.  loi ;  Spencer  v.  State  (Tenn.  19") 
140  S.  W.  597;  contra,  Fults  v.  State  (Tenn.  1854)  2  Sneed  232. 
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i  of  the  executive.^'     The  orthodox  view  is  maintained  in  the  recent 
decision,  Fuller  v.  State  (Miss.  1912)  57  So.  806. 

The  injustice  and  bad  policy  of  giving  to  criminal  courts  extreme 
power  in  either  of  the  above  classes  of  cases  appears  most  clearly  when 
:  they  assert  the  right  to  rearrest  and  commit  the  accused.     The  au- 
thorities  which   hold   the   postponement  of   rendering  sentence   valid 
:!  are  of  course  committed  to  the  opinion  that  a  subsequent  detention 
;    is  legal.^2     Jt  is  submitted,  however,  that  a  court  cannot  thereafter 
sentence  if  it  is  once  regarded  as  having  exceeded  its  power.     Suspen- 
n  for  an  indefinite  time  is  in  effect  a  discharge  upon  which  the 
iised  is  entitled  to  rely.     The  court's  power  is  spent  and  after  the 
"rial  term  it  has  no  further  jurisdiction.^^     g^t  where  the  execution 
alone  is  suspended  a  different  situation  arises.    Here  a  valid  judgment 
hns  been  rendered  and  the  defendant  cannot  be  considered  discharged. 
Tr  is  often  urged,  however,  that  when  no  date  is  set  for  a  sentence  to 
-in  it  operates  eo  instanti^*  and  that,  therefore,  after  the  original 
utence  has  expired  the  court  has  no  power  to  commit  the  accused.^* 
But  this  reasoning  overlooks  the  fact  that  the  time  at  which  the  execu- 
tion of  the  sentence  begins  is  not  an  essential  but  merely  an  incidental 
part   of   the  judgment. ^^     Sentences   do   not   always   begin   to   run   at 
.:iee  for  their  execution  is  often  postponed  by  appeal,  escape,  or  other 
uses.^"     The  interim  is  never  considered  as  part  satisfaction  of  the 
judgment^*  and  the  time  during  which  a  defendant  is  at  large  under 
an  invalid  suspension  of  execution  should  not  be  counted  towards  the 
fulfillment  of  the  punishment.     Accordingly  the  conclusion  reached  in 
Fuller  V.  State  supra,  that  the  acctised  may  be  recommitted  and  com- 
pelled to  serve  his  original  sentence  is  unquestionably  sound^^  while 
his  probable  subjection  to  hardship  is  simply  another  argument  against 
the  continuance  of  this  unfortunate  practice. 

"/«  re  Webb  (1895)  89  Wis.  354;  Miller's  Case  (N.  Y.  1828)  9  Cow. 
730. 

"St  Hilaire,   Pet  supra;  Ex  parte  Williams  supra. 

"Grundel  v.  People  (1905)  33  Colo.  191;  People  v.  Barrett  (1903)  202 
111.  287.  A  court  has  inherent  power  to  modify  its  judgment  during  the 
term  at  which  it  is  rendered,  provided  it  has  not  been  partially  executed. 
Bx  parte  Lange   (1873)    18  Wall.   163. 

^Ex  parte  Clendenning    (1908)    22  Okla.   108. 

"In  re  Webb  supra:  contra,  People  v.  Morrisette  (N.  Y.  i860)  20  How. 
Pr.  118.  It  is  also  frequently  asserted  that  the  court  in  exceeding  its 
authority  by  a  suspension  of  sentence  is  ousted  of  jurisdiction.  It  would 
seem,  however,  that  since  the  suspension  is  invalid  and  mere  surplusage, 
there  still  remains  a  valid  sentence  which  the  court  has  jurisdiction  to  en- 
force. State  V.  Abbott  (1910)  87  S.  C.  466;  In  re  Collins  (1908)  8  Cal. 
App.  :s^7. 

"£x  parte  Bell  (1879)  56  Miss.  282;  In  re  Edwards  (1881)  43  N.  J.  L. 
555- 

"In  re  Edwards  supra. 

"Ex  parte  Vance  (1891)  90  Cal.  208;  Ex  parte  Howard  (1845)  17  N.  H. 
545- 

"State  V.  Abbott  supra;  In  re  Collins  supra;  Neal  v.  State  (1898)  104 
Ga.  509;  contra,  In  re  Peterson   (1911)    I9  Idaho  433. 
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May  a  Partner  Sue  his  Co-partner  in  Trover? — A  consideration 
of  the  nature  of  a  partner's  interest  in  firm  property  is  suggested  by 
the  recent  case  of  Weiss  v.  Weiss  (1912)  133  N.  Y.  Supp.  1021,  in 
which  the  question  was  presented  whether  a  partner  could  maintain 
trover  against  his  co-partner  for  the  latter's  sale  of  partnership  per- 
sonalty in  hostility  to  the  firm.  It  was  decided,  first,  tiat  this  action 
lies  between  tenants  in  common;  and  second,  that  partners  hold  as 
tenants  in  common;  and  that  therefore  the  action  lies  here. 

The  court's  first  premise  is  clearly  sound  according  to  the  law  of 
its  jurisdiction  and  the  weight  of  authority  in  America.  The  old  and 
narrow  rule  was  that  since,  by  the  law  of  the  estate,  each  tenant  in 
common  of  a  chattel  has  an  equal  right  with  his  fellow  to  its  posses- 
sion, its  hostile  retention^  or  even  sale*  by  one  afforded  no  ground  for 
a  possessory  action  by  the  other,  who  was  left  to  his  precarious  right  of 
retaking  it  when  he  might  find  the  chance.^  If,  however,  one  tenant 
had  actually  destroyed  the  chattel,*  he  was  liable  to  suit;  he  had  made 
it  plainly  impossible  for  the  plaintiff's  chance  ever  to  arise.  This 
logical  but  inadequate  result  seems  to  be  still  the  law  of  England, 
in  spite  of  numerous  dicta  to  the  contrary  ;'^  but  most  of  our  courts  take 
the  practical  view  that  a  sale,  so  far  as  the  plaintiff  is  concerned,  is 
usually  equivalent  to  an  act  of  destruction  and  should  afford  the 
same  remedy.'  Of  course  the  plaintiff  may  elect  to  assert  that  he  is 
now  a  tenant  in  common  with  the  purchaser  rather  than  consider 
himself  ousted  of  the  chattel.'''  This  departure  from  the  strict  reason- 
ing of  the  ancient  law  was  made  with  hesitation,^  but  its  manifest 
justice  seems  a  sufficient  justification  of  its  adoption. 

The  court's  second  premise,  however,  that  partners  hold  as  tenants 
in  common,  seems  contrary  to  the  law  of  its  own  jurisdiction,®  and 
on  principle  will  not  bear  analysis,^"  though  its  truth  has  been  asserted 
in  innumerable  dicta  and  even  in  actual  decision.^^  The  analogy 
fails,  for  instance,  when  tested  by  the  right  to  partition.  In  some  juris- 
dictions a  partner  may  not  ask  for  partition,  even  where  no  firm  debts 
are  outstanding;^*  and,  in  any  event,  he  who  seeks  partition  must  make 
it  clear  that  the  property  involved  will  not  be  needed  for  the  debts 
of  the  firm.^^  Again,  if  one  partner  sell  his  interest  to  a  stranger, 
this  vendee  does  not  take  forthwith  an  undivided  moiety,  but  only 


'Osbom  V.  Schenck  (i88o)  83  N.  Y.  201. 

'See  Mayhew  v.  Herrick  (1849)  7  C.  B,  229. 

•Lit.  §  323- 

*Co.  Lit.  §  200;  BuUer,  N.  P.,  Trover,  34-&. 

'Barton  v.  Williams  (1822)  5  B.  &  Aid.  395,  401. 

•Weld  V.  Oliver  (Mass,  1839)  21  Pick.  559;  Wheeler  v.  Wheeler  (1851) 
33  Me.  347;  contra,  Trout  v.  Kennedy  (1864)  47  Pa.  387;  Sanborn  v. 
Morrill  (1843)  I5  Vt  700. 

'Wheeler  v.  Wheeler  supra;  White  v.  Osborn  (N.  Y.  1839)  21  Wend.  72- 

•White  V.  Osborn  supra;  cf.  Gibbs  v.  Reed  (N.  Y.  1808)  3  Johns.  I75- 

•Preston  v.  Fitch  (1893)  i37  N.  Y  41- 

'•See  Kruschke  v.  Stefan  (1892)  83  Wis.  373;  see  Thompson  v.  Bow- 
man (1867)  6  Wall.  316. 

"Montjoy  v.  Holden  (Ky.  1821)  12  Am.  Dec.  331;  Hartnett  v.  Stillwell 
(1904)  121  Ga.  386. 

**Wild  V.  Milne   (1859)  26  Beav.  504- 

"Pennybacker  v.  Leary  (1884)  65  la.  220,  233;  Molineaux  v.  Raynolds 
(1896)  54  N.  J.  Eq.  559. 
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>*  an  interest  which  is  deliverable  and  available  under  an  accounting 
and  a  determination  of  the  partnership's  debts.^* 

The  above  results  arise  out  of  the  fundamental  distinction  between 
the  two  relationships.  Tenancy  in  common  is  of  course  simply  the 
holding  of  a  particular  res  in  indefinite  though  undivided  moieties; 
the  relationship  is  confined  to  that  res  alone,  uncomplicated  by  any 
other  reciprocal  rights  or  liabilities.  A  partner's  interest,  is  sui 
generis^^  and  is  not  so  easily  isolated  or  delimited;  his  interest  in  any 
particular  piece  of  firm  property  is  not  an  ascertained  fraction  of  that 
chattel,^^  but  only  that  as  yet  undetermined  share  of  the  assets  to 

,  which  he  is  entitled,  under  the  partnership  contract,  after  the  firm 

•  debts  shall  have  been  paid  and  the  partner's  equities  adjusted.^''  From 
this  it  follows  that  one  partner  cannot  sue  his  co-partner  at  law  in 
regard  to  partnership  matters,^*  since  before  an  accounting  he  has  no 
established  right  on  which  he  can  declare  ;^^  no  enforceable  cause  of 
action  at  law  has  in  fact  arisen  in  his  favor.  An  obstacle  to  sustaining 
an  action  at  law  is  met  with  on  the  pleading  side  also;  for  a  partner 
must  join  all  the  members  of  the  firm  as  parties  plaintiff,^  a  require- 
ment which  would  result  in  plaintiff  and  defendant  appearing  on 
both  sides  of  the  controversy.^^    It  is  for  these  reasons  well  settled  that 

,  contract  or  quasi-contract  actions^^  involving  partnership  concerns  can- 
not be  enforced  between  partners;  for  the  plaintiff  should  not  in  jus- 
tice force  the  defendant  to  liquidate  one  particular  obligation  without 
a  determination  of  the  general  balance  between  the  partners.^^  The 
decisions  as  to  tort  actions  are  few  in  niimber  and  briefly  considered, 
but  trespass,^*  replevin,^'  and  trover^^  have  been  denied.  It  would 
therefore  appear  that  the  proper  remedy  for  a  partner  whose  co- 
partner has  converted  firm  property  is  the  filing  of  a  bill  in  equity  for 
dissolution  and  an  accounting,  whereby  the  ultimate  injury  done  to 
the  plaintiff  can  be  exactly  measured  and  efficiently  remedied. 

"Menagh  v.  Whitwell  (1873)  52  N.  Y.  146;  see  Bank  v.  CarroUton  R.  R. 
(1870)   II  Wall.  624. 

"See  Morrison  v.  Bank  (1905)  213  HI-  472,  480. 

"Lingen  v.  Simpson  (1824)  I  Sim.  &  S.  600;  Taft  v.  Schwamb  (1875) 
80  111.  :^,  300. 

"Staats  V.  Bristow  (1878)  73  N.  Y.  264;  Johnson  v.  Shirley  (1899)  152 
Ind.  453. 

"Fox  V.  Hanbury  (1776)  Cowp.  445;  see  Venning  v.  Leckie  (1810)  13 
East  6;  cf.  Crater  v.  Bininger  (1871)  45  N.  Y.  545;  Burdick,  Partner- 
ship (2nd  ed.)  333. 

"See  Richardson  v.  Bank  of  England   (1838)   I  Mylne  &  C.  165. 

"i  \Vm.  Saunders,  291-c,  note. 

*In  a  few  jurisdictions  this  difficulty  has  been  obviated  by  statutory 
permission  to  sue  in  the  firm  name. 

**Bovill  V.  Hammond  (1827)  6  Bam.  &  C.  149;  see  Kutz  v.  Dreibelbis 
(1889)  126  Pa.  335 ;  Holmes  v.  Higgins  (1822)  i  Bam.  &  C  74;  Voegtlin 
V.  Bowdoin   (1907)   104  N.  Y.  Supp.  394. 

"Capen  v.  Barrows   (1854)   67  Mass.   376;   see  Ives  v.   Miller    (N.   Y. 
*j  1855)  19  Barb.  196,  200. 
B      "Montjoy  v.  Holden  supra. 

''      *Azel  V.  Betz   (N.  Y.  1853)   2  E.  D.  Smith,  188;  Buckley  v.  Carlisle 
(1852)  2  Cal.  420. 

"Mason  v.  Tipton  (1854)  4  Cal.  276;  Smith  v.  Book  (1855)  5  U.  C. 
Q.  B.  O.  S.  556. 
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Imposition  of  Fine  in  Quo  Warranto  Proceedings. — Notwith- 
standing its  distinct  origin  as  a  criminal  proceeding,^  the  informa- 
tion in  the  nature  of  quo  warranto,  by  reason  of  its  greater  practical 
advantages,^  quickly  superseded  the  older  civil  writ  of  quo  warranto, 
assumed  the  latter's  substantial  characteristics,  and  having  lost  all 
except  the  formal  traces  of  its  origin,  came  to  be  almost  universally 
regarded  as  a  civil  proceeding.^ '  Accordingly  many  of  the  guaranties 
against  injustice  which  are  necessarily  incident  to  all  criminal  actions 
are  held  to  have  no  application  to  the  gwo  warranto  information. 
Thus,  the  presumption  of  innocence,*  the  right  to  a  trial  by  jury,"  the 
protection  against  double  jeopardy,*  the  requirement  of  certainty  in 
the  pleadings,''  and  the  inability  of  the  State  to  appeal  from  an  adverse 
verdict^  may  be  denied  to  the  defendant.  Therefore,  while  the  recital 
in  the  judgment  of  a  nominal  fine  is  still  proper  as  a  relic  of  the 
ancient  form  of  the  information,*  the  imposition  of  a  substantial  fine 
as  a  criminal  punishment  would  seem  in  principle  unjustifiable.^** 
Again,  the  view  that  the  penalty  is  exacted  as  damages  for  breach  of 
contraet^^  is  evidently  of  very  limited  application,  and  therefore  not 
broadly  characteristic  of  the  writ.  For  while  it  might  justify  a  money 
judgment  in  proceedings  founded  upon  nonuser  or  misuser  of  a  fran- 
chise privilege,  upon  the  theory  of  an  implied  contract  not  to  violate 
the  terms  of  the  grant,^^  {^  could  not  be  invoked  in  cases  where  the 
judgment  is  rendered  against  a  defendant  who  has  usurped  a  fran- 
chise or  office  without  color  of  right,^^  for  in  this  situation  the  gist  of 
the  action  is  not  the  breach  of  a  contract,  but  the  want  of  one. 

But  it  does  not  follow  that  the  exaction  of  a  fine  is  repugnant  to 
the  nature  of  a  civil  proceeding.  It  is  well  established  that  the  legis- 
lature may,  for  the  suppression  of  practices  contravening  the  policy 
of  the  State,  provide  penalties  which  are  recoverable  in  civil  suits.^* 

*State  V.  Ashley  (1839)  I  Ark.  *27g,  305. 
*3  Bl.  Comm.  263. 

"State  V.  Hardie  (N.  C.  1840)  I  Ire.  L.  42;  State  v.  Johnson  (1870) 
26  Ark.  282;  contra,  Donnelly  v.  People  (1850)  11  III.  552;  cf.  State  v. 
Porter  (1840)  i  Ala.  688,  693. 

*Rex  V.  Leigh  (1768)  4  Burr.  2143;  State  v.  Harris  (1841)  3  Ark. 
*57o;  cf.  State  v.  Haskell  (1879)  14  Nev.  209. 

'Attorney-General  v.  Sullivan  (1895)  163  Mass.  446;  State  v.  Johnson 
supra;  State  v.  Lupton  (1877)  64  Mo.  415;  contra,  Buckman  v.  State 
(1894)  34  Fla.  48.  The  division  of  authority  in  this  country  is  due  to  the 
difficulty  of  determining  whether  at  common  law  a  jury  trial  was  demand- 
able  as  of  right  or  merely  extended  by  grace  of  the  court.  State  v.  Moores 
(1898)   s6  Neb.  I. 

'See  High,  Extraordinary  Legal  Remedies  (3rd  ed.)  §  746. 

^5  Thompson,  Corporations   (2nd  ed.)   §  5796. 

'See  State  v.  De  Gress   (1880)   53  Tex.  387. 

•State  Bank  v.  State   (Ind.  1823)   i  Blackf.  267. 

"State  V.  Kearn  (1891)  17  R.  I.  i;  People  v.  Havird  (1889)  2  Ida.  53^- 

"See  State  v.  Delmar  Jockey  Club  (1906)  200  Mo.  34;  State  v.  Standard 
Oil  Co.   (1909)  218  Mo.  I,  360. 

**See  State  v.  Delmar  Jockey  Club  supra. 

"Rex  V.  Boyles  (1730)  2  Stra.  836. 

"Waters-Pierce  Oil  Co.  v.  State  (1907)  48  Tex.  Civ.  App.  162;  Stockwell 
V.  United  States  (1871)  13  Wall.  531:  State  v.  Grove  (1890)  77  Wis.  449  = 
People  V.  Nedrow  (1887)  122  111.  363;  see  Burgh  v.  State  (1886)  108 
Ind.  132. 
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!  Such  actions  are  prosecuted  to  redress  wrongs  done  to  the  State,  and 
the  penalties  appear  to  be  imposed  as  exemplary  damages  for  the 
public  tort.^'  This  would  seem  to  be  the  essential  nature  of  the  pro- 
ceedings and  judgment  in  quo  warranto,  even  in  the  abs^ice  of  a 
statutory  substitution,  which  may  expressly  provide  for  the  assessment 
of  a  penalty.^®     Originally,  it  is  true,  the  fine  was  imposed  as  the 

•  pimishment  for  a  criminal  offense.  But  to  insist  that  it  retains  that 
nature  is  to  interpose  an  objection  technical  rather  than  real.     It  is 

,  upon  this  theory  that  the  prevailing  rule,  that  a  money  judgment  may 
be  imposed  in. the  discretion  of  the  court,^^  seems  to  be  justifiable. 

This  question  is  squarely  presented  in  the  important  case  of  Stand- 
ard Oil  Company  of  Indiana  v.  State  of  Missouri  (U.  S.  1911)  32 
Sup.  Ct.  Rep.  406.  In  quo  warranto  proceedings  against  the  defend- 
ants, for  a  violation  of  the  Missouri  Anti-trust  Act,  the  State  court 
gave  judgment  ousting  the  defendants  from  their  franchises  and  im- 
posing upon  each  a  fine  of  $50,000.  The  defendants  appealed  upon 
the  ground  that  they  had  been  denied  the  notice  and  hearing  guaran- 
teed by  the  due  process  clause  of  the  Fourteenth  Amendment  in  that 
the  relief  granted  was  not  appropriate  to  the  cause  of  action.  This 
raised  the  issue  whether  the  power  to  assess  a  substantial  fine  was  an 

!  inherent  characteristic  of  the  giio  warranto  proceeding.     The  theory 

I  of  the  lower  court,^^  that  the  fine  represented  damages  for  breach  of 
the  franchise  contract,  does  not  establish  the  proposition  that  the  fine 
is  characteristic  of  the  action,  and  therefore  seems  insufficient  to  over- 
come the  objection  of  the  defendants.  The  Supreme  Court  relied 
rather  upon  the  ground  that,  especially  under  the  Missouri  decisions,^* 

•  the  fine  was  properly  exacted  as  a  civil  penalty.  That  requires  merely 
that  the  fine,  although  originally  a  criminal  punishment,  may  be 
deemed  to  partake  of  the  changed  nature  and  puri>oses  of  the  in- 
formation. 


PossESSioK  OF  A  Tekan't  AS  XoTicE  OF  His  Landlord's  Title. — While 
the  authorities  are  divided  on  the  question  as  to  whether  possession  of 
one  other  than  the  vendor  raises  a  prima  facie'^  or  conclusive  presump- 
tion^  of  notice  of  his  interest  in  the  land,  they  unanimously  recognize 
the  principle  that  such  possession  is  sufficient  to  put  a  purchaser  on 
inquiry  as  to  the  eqmties  of  the  actual  occupant.    And  this  is  equally 

"See  Davis  v.  State   (1889)    119  Ind.  555. 

"Bownes  v.  Meehan  (1883)  45  N.  J.  L.  i8!9;  State  v.  Baker  (1875) 
,?8  Wis.  71. 

"State  V.  Armour  Packing  Co.  (1902)  173  Mo.  356;  see  People  v. 
Miller  (1867)  16  Mich.  205;  Stewart  v.  Father  Matthew  Society  (1879) 
41  Mich.  67;  contra.  State  v.  Keam  supra. 

"State  V.  Standard  Oil  Co.  supra,  360. 

"State  V.  Bemoudy  (1865)  36  Mo.  279;  State  v.  Lupton  supra;  State 
:.  Armour  Packing  Co.  supra;  State  v.  Delmar  Jockey  Dub  supra. 

*Mainwarring  v.  Templeman  (1879)  51  Tex.  205;  Rankin  Mfg.  Co.  v. 
Bishop   (1902)   137  Ala.  271;  Staton  v.  Davenport  (1886)  95  N.  C.  11. 

^Williamson  v.  Brown  (1857)  15  N.  Y.  354;  Fair  v.  Stevenot  (1866) 
29  Cal.  486.  The  same  result,  however,  is  usually  reached  in  either  case, 
since  the  hardship  which  would  otherwise  frequently  result  from  the  latter 
view  is  generally  obviated  by  invoking  the  principle  of  estoppel  against  an 
occupant  who  has  deceived  the  purchaser  as  to  the  adverse  character  of 
his  claim.     See  Barchent  v.  Selleck    (1903)    89  Minn.  513. 
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true  whether  the  party  in  possession  be  a  vendee*  or  a  mortgagee*  under 
an  unrecorded  deed,  a  tenant,**  or  a  cestui  que  trust.^  But  the  unanimity 
disappears  where  an  attempt  is  made  to  charge  a  purchaser  with  notice 
of  a  landlord's  title  through  the  possession  of  his  tenant.  In  this  situa- 
tion, it  is  held  by  the  English  courts  that  a  purchaser  is  not  even  put 
upon  inquiry  as  to  the  lessor's  title,  since  a  tenant  cannot  be  compelled 
to  disclose  to  whom  he  pays  rent,  and  it  would  be  manifestly  unjust  to 
impute  constructive  notice  of  a  fact  which  might  not  be  discoverable 
by  inquiry.^  Such  a  view,  however,  seems  inconsistent  with  the  broad 
principle  laid  down  above.  For  if  it  be  admitted  that  possession  of  a 
tenant  is  constructive  notice  of  all  the  rights  which  he  enjoys  under 
his  lease,^  then,  under  the  familiar  rule  that  notice  of  a  lease  is  notice 
of  its  contents,®  the  identity  of  the  lessor  is  disclosed  and  the  situation 
as  far  as  the  purchaser  is  concerned,  becomes  the  same  as  if  the  landlord 
were  himself  in  possession.  It  is  therefore  difficult  to  perceive  any 
reason  why  the  purchaser  should  not  be  bound  to  continue  his  investi- 
gation until  the  true  nature  of  the  reversionary  interest  is  ascertained.** 
Equity  will  presume  bad  faith  if  his  inquiry  fall  short  of  this  point.** 
The  objection  that  notice  should  not  be  imputed  where  inquiries 
might  prove  unavailing  is  no  doubt  due  to  the  prevailing  opinion  in 
England  that  constructive  notice  is  always  a  conclusive  presumption  of 
law.*2  Thus  the  court,  confronted  with  the  dilemma  of  holding  that  the 
possession  of  a  tenant  furnished  absolute  notice  of  his  landlord's  in- 
terest or  no  notice  at  all,  preferred  to  take  the  latter  position  to  avoid 
inflicting  the  hardship  which  the  former  would  involve.**  But  this 
difficulty  arises  through  a  failure  to  understand  that  constructive  notice, 
while  clearly  a  presumption  of  law  as  distinguished  from  an  inference 
of  fact,**  is  in  many  instances  none  the  less  rebuttable  by  competent 
evidence.*'*  It  is  therefore  unnecessary  to  go  io  the  extent  of  holding 
that  the  possession  of  a  tenant  furnishes  no  notice  of  his  landlord's  in- 
terest simply  as  an  alternative  to  regarding  it  as  conclusive.  The  true 
solution  of  these  difficulties  is  found  in  the  intermediate  rule  that  such 
possession  raises  a  prima  facie  presumption  that  a  purchaser  has  notice 
of  the  rights  of  the  lessor,  which  may,  however,  be  rebutted  by  proof  that 

'Ward  V.  Met.  Elevated  R.  R.  (N.  Y.  1894)  82  Hun  545;  aff'd  152 
N.  Y.  39. 

Tarsell  v.  Thayer  (1878)  39  Mich.  467. 

"Hottenstein  v.  Lerch   (1882)   104  Pa.  454. 

•Petrain  v.  Kiernan  (1893)  23  Ore.  455. 

'Hunt  V.  Luck  (1901)  L.  R.  i  Ch.  45;  (1902)  L.  R.  i  Ch.  428. 

'Cunningham  v.  Pattee   (1868)  99  Mass.  248. 

•Hall  V.  Smith  (1807)  14  Ves.  426;  i  Story,  Eq.  Juris.  (13th  ed.) 
§  400. 

"Dickey  v.  Lyon  (1865)  19  la.  544;  Smith  v.  Heirs  of  Jackson  (1875) 
76  111.  254;  Wade,  Notice  (ist  ed.)   §  286. 

"Deetjen  v.  Richter   (1885)   33  Kan.  410. 

"See  Plumb  v.  Fluitt  (1791)  2  Anst.  432,  438;  Espin  v.  Pemberton 
(1859)  3  De  G.  &  J.  547,  554;  2  Lead.  Cas.  in  Eq.  (7th  ed.)  201. 

"English  judges  have  hesitated  to  extend  the  doctrine  of  constructivt 
notice  to  doubtful  cases.  See  English  etc.  Co.  v.  Brunton  (1892)  2  Q.  R 
700,  708. 

**2  Pom.  Eq.  Juris.   (3rd  ed.)  §  606,  note  i. 

"2  Pom.  op.  cit.  §§  604,  606,  623,  624. 
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proper  inquiries  failed  to  discover  the  adverse  claim.  Under  this  theory, 
the  unexplained  presence  of  a  stranger  upon  the  land  is  given  its  proper 
significance,  and  yet  any  unnecessary  hardship  which  might  fall  upon 
the  purchaser  in  cases  where  the  tenant  refuses  to  disclose  his  landlord's 
identity  is  avoided.^® 

A  difficult  application  of  these  principles  was  involved  in  the  recent 
case  of  Penrose  v.  Cooper  (Kan,  1912)  121  Pac.  1103,  where  a  tenant 
of  the  grantor  remained  in  jMJSsession  as  tenant  of  the  grantee  of  an 
imrecorded  deed,  and  the  defendant  occupied  the  position  of  a  pur- 
chaser without  actual  knowledge  of  the  deed.  The  court  repudiated  the 
narrow  English  view,  and  held  that  the  possession  of  the  tenant  was  pre- 
sumptive notice  of  his  new  landlord's  title.  It  apparently  ignored,  how- 
ever, the  fact  that  the  tenancy  had  commenced  prior  to  the  making  of 
the  unrecorded  conveyance,  and  that  the  defendant  had  knowledge  of 
the  original  lease.  In  this  situation,  the  weight  of  authority  favors  the 
rule  that  the  possession  of  the  tenant  is  not  notice  of  his  new  landlord's 
interest  in  the  land,  there  being  no  visible  change  of  possession  sufficient 
to  put  a  purchaser  upon  inquiry.^^  Possession  itself  is  often  said  to 
be  of  sufficient  notoriety  to  give  notice  of  any  new  rights  which  may 
subsequently  have  arisen  in  favor  of  the  actual  occupant;^*  but  where 
the  original  claim  of  the  latter  has  been  brought  to  the  knowledge  of  the 
purchaser,  the  better  view  is  to  the  effect  that  the  presumption  of  notice 
arising  from  possession  is  rebutted.^*  So  a  purchaser  who  knows  of 
a  lease  from  his  grantor  to  the  tenant  in  possession  should  be  entitled 
rely  upon  his  information  without  further  inquiry,  and  to  refer  the 
uant's  possession  to  the  previous  lease,  in  the  absence  of  any  change 
of  occupancy  to  arouse  his  suspicions.  The  result  reached  in  the  prin- 
cipal case,  therefore,  appears  to  be  too  harsh  an  application  of  the  doc- 
trine of  constructive  notice. 


The  Interest  of  the  Bekeficiary  of  a  Life  Insurance  Policy. — 
Although  the  law  of  insurance  rests  primarily  on  a  contract  basis,^  it 
has  frequently  shown  a  tendency  to  deviate  from  orthodox  contract 
principles.  In  its  early  history-,  it  followed  the  usual  rule  in  refusing 
to  accord  any  rights  under  an  insurance  policy  to  one  who  had  paid 
no  consideration.^     When,  however,  the  anomalous  right  of  the  bene- 

"Trumpower  v.  Marcey  (1892)  92  Mich.  529;  Wade,  op.  cit.  §  286;  see 
Williamson  v.  Brown  supra;  Fair  v.  Stevenot  supra;  2  Pom.  op.  cit. 
§  624.  But  if  the  presumption  is  regarded  as  conclusive,  great  hardship 
must  result,  since  an  estoppel  is  personal  and  cannot  be  invoked  against  a 
landlord  on  account  of  the  false  representations  of  his  tenant 

"King  V.  Faulk  (1887)  85  Ala.  186;  Loughridge  v.  Bowland  (1876)  52 
'Tiss.  546;  Wahrenberger  v.  Waid  (1896)  8  Colo.  App.  200;  Stockton  v. 
ank  (1903)  45  Fla.  590.  But  see  contra,  holding  with  the  principal  case 
nat  a  change  of  possession  is  not  necessary.  Duncan  v.  Matula  (Tex.  Civ. 
.\pp.  1894)  26  S.  W.  638;  Hannan  v.  Seidentopf  (1901)  113  la.  658;  see 
Duff  V.  McDonough  (1893)   ISS  Pa.  10. 

"Daniels  v.  Davison  (1809)  16  Ves.  248;  Coari  v.  Olsen  (1878)  91  111. 
":'3;   Matthews  v.  Demerritt   (1843)   22  Me.  312. 

"Leach  V.  Ansbacher  (1867)  55  Pa.  85;  Rogers  v.  Jones  (1836)  8 
->.  H.  264. 

Wance,  Insurance,  §  309. 

^Bailey  v.  New  England  Life  Ins.  Co.  (1873)  114  Mass.  177. 
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ficiary  to  sue  upon  a  contract  made  for  his  benefit  sprang  up  in 
general  contract  law,  it  was  instantly  and  universally  recognized  in 
the  field  of  insurance.^  Indeed  this  anomaly  has  here  received  an 
extension  which  produces  a  peculiar  result.  For,  while  it  is  generally 
admitted  that  the  right  of  the  beneficiary  is  destroyed  by  the  mutual 
agreement  and  rescission  of  the  principals  to  the  contract,  the  over- 
whelming weight  of  authority  regards  the  right  of  the  beneficiary  of 
a  life  insurance  policy  as  vested  and  indefeasible.*  While  it  is  diffi- 
cult to  characterize  this  unique  interest,  it  seems  to  have  almost  at- 
tained to  the  dignity  of  a  full  fledged  property  right.  Thus,  it  can- 
not be  destroyed  by  any  attempted  change  of  beneficiary,  whether  made 
directly  or  by  surrender  of  the  original  instrument  in  return  for  one 
in  which  a  different  payee  is  named;'*  it  may  be  assigned  without  the 
consent  of  the  insured;^  and  it  is  both  descendible  and  devisable.'' 
The  subject  is  complicated  however  by  inconsistencies  which  have 
sprung  up  in  the  process  of  delimiting  and  defining  the  nature  of  this 
interest.  Thus,  in  the  recent  case  of  Martin  v.  Modem  Woodmen  of 
America  (HI.  1912)  97  N.  E.  693,  it  was  held  that  the  beneficiary  of  a 
mutual  benefit  policy  took  no  vested  interest  but  a  mere  possibility 
which  was  destroyed  by  his  death  before  that  of  the  insured.  This 
exception  of  mutual  benefit  insurance  from  the  operation  of  the  general 
rule,  while  sustained  by  the  majority  view,^  rests  on  no  logical  basis 
of  distinction.  It  may  be  explained  however  by  the  almost  universal 
existence  in  the  mutual  policy,  or  company  by-laws,  of  an  express 
reservation  of  the  right  to  change  the  beneficiary.^  Again,  a  conflict 
of  authority  has  arisen  in  cases  where  the  beneficiary  predeceases  the 
insured.  In  some  jurisdictions  the  former's  interest  is  regarded  as 
vested,  and  descends  to  his  personal  representatives;^**  in  others  it 
reverts  to  the  insured  like  a  lapsed  trust  ;^^  in  still  others  it  is  not 
divested  unless  the  policy  holder  names  a  new  beneficiary.^*  And 
finally,  a  few  courts  have  employed  the  argument  that  since  a  policy 
operates  as  a  gift  on  the  death  of  the  insured  who  procured  it,  the  rules 
of  testamentary  construction  must  apply,  and  therefore,  when  a  class 

•Wald,  Pollock's  Contracts  (Williston's  3rd  Am.  ed.)  251. 

*This  results  in  a  few  States,  however,  from  express  enactment.  Mo. 
Rev.  Stat.  1909,  §  6944;  Mass.  Rev.  Laws  1902,  Chap.  118,  §  73. 

'Irwin  V.  The  Travelers  Ins.  Co.  (1897)  16  Tex.  Civ.  App.  683;  Blum 
V.  N.  Y.  Life  Ins.  Co.  (1906)  197  Mo.  513;  Ricker  v.  The  Charter  Oak 
Life  Ins.  Co.  (1880)  27  Minn.  193;  Whitehead  v.  N.  Y.  Life  Ins.  Co. 
(1886)   102,  143;  contra,  Estate  of  Breitung  (1890)   78  Wis.  ^z- 

•Doty  V.  Dickey  (Ky.  1906)  96  S.  W.  544.  Such  assignment  may  how- 
ever be  prohibited  by  statute.  See  Whitehead  v.  N.  Y.  Life  Ins.  Co. 
supra. 

'Glanz  V.  Gloeckler  (1882)  104  111.  573;  Laughlin  v.  Norcross  (1902) 
97  Me.  33;  Continental  Life  Ins.  Co.  v.  Palmer  (1875)  42  Conn.  60; 
Drake  v.  Stone  (1877)  58  Ala.  133. 

•7  Columbia  Law  Review  214;  Peterson  v.  Gibson  (1901)  191  HI-  36S- 

•See  Sabin  v.  Phinney  (1892)  134  N.  Y.  423;  Schmidt  v.  Northern 
Life  Ass'n.  (1900)  112  la.  41. 

"See  cases  cited  in  foot-note,  7  supra. 

"Ryan  v.  Rothweiler  (1893)  50  Oh.  St.  595;  see  In  re  Policy  (1902) 
L.  R.  I  Ch.  D.  282. 

"Smith  V.  Metropolitan  Life  Ins.  Co.  (1908)  222  Pa.  226;  see  Shields 
V.  Sharp  (1889)  35  Mo.  App.  178. 
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i3  designated  as  beneficiaries,   those   members   surviving  the  insured 
take  the  entire  proceeds  and  representatives  of  the  predeceased  member 
I,   are  ignored.^^ 

P         The  reluctance  of  the  courts  to  treat  this  interest  as  consistently 
fl   vested  is  undoubtedly  due  to  their  failure  to  discover  any  satisfactory 
justification  for  their  attitude  in  treating  it  as  an  indefeasible  right. 
'   Thus,  while  the  policy  is  commonly  spoken  of  as  creating  an  irre- 
vocable trust  or  voluntary  settlement  for  the  beneficiary,^*  no  proof  is 
. '  offered  that  any  sum  has  been  specifically  set  aside  by  the  company.^^ 
;    And  on  the  other  hand,  to  treat  the  policy  holder  as  trustee,  for  the 
!,  beneficiary,  of  a  right  against  the  company  disregards  the  intent  of 
^j  the  latter,  which  is  to  be  liable  directly  and  solely  to  the  beneficiary 
^t  rather  than  to  the  insured.    It  is  impossible  too,  to  consider  the  trans- 
it   action  as  the  gift  of  a  chose  in  action,^®  since  the  beneficiary's  right 
arises  immediately  on  the  issuance  of  the  policy  without  the  necessity 
of  a  delivery.^^     Again,  it  has  even  been  held  that  the  one  procuring 
'  the  insurance  acted  as  agent  for  the  beneficiary,^^  and  frequently  the 
policy  is  spoken  of  as  a  contract  directly  with  the  latter.^®    But,  except 
in   rare   cases,^"   this   view   manifestly   distorts   the  facts.     The   real 
basis  for  the  rule  appears  to  be  found  in  the  favor  everywhere  shown 
to  any  arrangement  that  will  provide  future  protection  for  the  family,*^ 
and  in  the  feeling  that  only  by  treating  this  interest  as  a  vested  right 
can  all  future  control  by  the  insured  or  his  creditors  be  prevented. 
These  considerations  fully  justify  a  result  which  it  is  impossible  to 
sustain  on  any  logical  basis   and  will  no  doubt  furnish  the  guiding 
principle  in  the  further  crystallization  of  the  law  on  this  complicated 
subject, 

"Farr  v.  Grand  Lodge  (1892)  83  Wis.  446;  Bell  v.  Kineer  (1897)  loi 
Ky.  271.  When  there  are  two  classes  of  beneficiaries  and  the  interest  of 
one  class  is  contingent  on  its  surviving  the  other,  as  "to  my  wife  if  living, 
and  if  not  living,  to  the  children,"  some  courts  decree  payment  to  those 
children  only  who  survive  their  mother,  Walsh  v.  Mut.  Life.  Ins.  Co. 
(1892)  133  N.  Y.  408,  while  others  allow  recovery  by  the  estate  of  the 
predeceased  child.    In  re  Estate  of  Conrad   (1893)   89  la.  396. 

"Preston  v.  Conn.  Mut.  Ins.  Co.  (1902)  95  Md.  loi ;  Ricker  v.  Charter 
Oak  Life  Ins.  Co.  supra. 

"In  New  York,  however,  a  bank  must  hold  as  trustee,  regardless  of  the 
actual  intention  of  the  parties,  any  money  deposited  for  a  specific  purpose. 
People  V.  City  Bank  (1884)  96  N.  Y.  32;  Cutler  v.  Am.  Exch.  Bank  (1889) 
113  N.  Y.  593,  and  there  would  seem  to  be  no  greater  difficulty  in  apply- 
ing the  same  rule,  in  this  State,  to  an  insurance  company. 

"Olmsted  v.  Keyes  (1881)  85  N.  Y.  593,  598;  Richards,  Insurance 
(3rd  ed.)  64. 

"When,  however,  the  policy  has  been  delivered  to  the  beneficiary,  his 
right  is  clearly  irrevocable.  Lemon  v.  Phoenix  MuL  Life  Ins.  Co.  (1871) 
38  Conn.  294. 

"Whitehead  v.  N.  Y.  Life  Ins.  Co.  supra. 

"See  Walsh  v.  Mut.  Life  Ins.  Co.  supra,  418;  Lanier  v.  Ins.  Co.  (1906) 
142  N.  C.  14,  18. 

"See  Millard  v.  Brayton  (1901)  I77  Mass.  533. 

"Johnson  v.  Bacon  (1907)  92  Miss.  156;  see  Continental  Life  Ins.  Co. 
.  Webb  (1875)  54  Ala.  688. 
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Bills  and  Notes — Indorsement  After  Maturity — Set-off. — In  an 
action  on  a  promissory  note  indorsed  to  the  plaintiff  after  maturity,  the 
maker  sought  to  set  off  a  collateral  claim  against  the  indorser.  Held, 
the  set-off  should  be  allowed.  McKay  v.  H.  A.  Hall  &  Co.  (Okla.,  1912) 
120  Pac.  1108. 

After  maturity,  a  negotiable  instrument  is  usually  considered  a  mere 
chose  in  action,  so  that  the  indorsee  should  take  it  subject  to  equities. 
Harris  v.  Burwell  (1871)  65  N.  C.  584;  Downing  v.  Gihson  (1880)  53 
la.  517.  This  rule  has  not  been  consistently  adhered  to,  however,  and 
many  anomalous  distinctions  have  been  made  by  the  courts.  11  Harv. 
L.  Rev.  40.  Thus,  it  has  generally  been  held  that  the  indorsee  should 
be  protected  against  the  equities  of  all  except  the  maker,  Y.  M.  C.  A. 
v.  Banic  (1899)  179  111.  599;  Connell  v.  Bliss  (1864)  52  Me.  476,  and 
even  against  those  of  the  maker  which  arise  after  the  indorsement, 
though  before  notice  of  it.  Whittaher  v.  Kuhn  (1879)  52  la.  315;  Davis 
V.  Miller  (Va.  1857)  14  Gratt.  1.  What  claims  are  entitled  to  be  set  off 
by  the  maker  of  the  note  is  of  course  dependent  upon  the  interpretation 
of  the  various  statutes  of  set-off.  Usually,  however,  claims  arising  from 
collateral  transactions  are  not  regarded  as  equities,  but  as  mere  personal 
claims  against  the  indorser,  and  the  indorsee  is  held  liable  only  to  such 
defences  as  arise  from  the  same  transaction  as  the  instrument  itself. 
Burrongh  v.  Moss  (1830)  10  B.  &  C.  558;  Leavitt  v.  Peahody  (1882)  62 
N.  H.  185;  contra,  Sargent  v.  Southgate  (Mass.  1827)  5  Pick.  312. 
Nevertheless,  the  unusually  broad  language  of  the  Oklahoma  statute  of 
set-off  undoubtedly  justifies  the  decision  of  the  principal  case. 

Carriers — ^Liability  of  Lessor — Discrimination  in  Sidings. — In  an 
action  for  discrimination  in  siding  facilities,  the  defendant  pleaded 
that  it  had  previously  leased  its  line  to  another  carrier.  A  statute 
granted  the  power  to  make  such  a  lease.  Held,  the  plea  was  good. 
Moser  v.  Philadelphia,  H.  &  P.  R.  Co.  (Pa.  1912)  82  Atl.  362. 

A  carrier  assumes  certain  duties  to  the  public  in  return  for  the 
privileges  granted  by  its  franchise.  York  etc.  B.  B.  Go.  v.  Winans 
(1854)  58  U.  S.  30.  In  the  absence  of  legislative  authority  to  lease 
its  plant,  therefore,  these  duties  cannot  be  avoided,  and  a  lessee  is 
regarded  as  acting  as  a  mere  agent  of  the  lessor.  Ahhott  v.  Johnston- 
etc.  B.  B.  Co.  (1880)  80  N.  Y.  27;  Lee  v.  S.  P.  B.  B.  Co.  (1897)  11^^ 
Cal.  97.  And  even  when  the  power  to  lease  has  been  expressly  granted 
by  statute,  it  is  held  in  many  States  that  this  does  not  imply  any  ex- 
emption from  the  obligations  originally  assumed.  Noyes,  Intercor- 
porate Relations,  §  219;  C.  &  G.  T.  By.  Co.  v.  Hart  (1904)  209  111.  414. 
The  better  view,  however,  is  that  the  legislature  intends  by  such  a 
statute  to  allow  the  carrier  to  escape  all  liabilities  except  those  for 
which  a  landlord  is  ordinarily  responsible,  Pinherton  v.  Traction  Co. 
(1899)  193  Pa.  229;  Acherman  v.  Cincinnati  etc.  B.  B.  Co.  (1906)  143 
Mich.  58,  for  otherwise  the  statutory  permission  would  be  of  practically 
no  effect.  The  lessor  company  should,  then,  be  liable  only  for  defects 
in  the  construction  of  its  plant,  and  the  lessee  alone  should  be  responsible 
for  inj\iries  arising  from  the  operation  of  the  road.  Taylor,  Landlord 
&  Tenant,  (9th  ed.)  §  175;  Arrowsmith  v.  N.  &  D.  B.  B.  Co.  (1893; 
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57  Fed.  165.  As  the  furnishing  of  sidings  appears  to  be  a  detail  of 
operation  rather  than  of  construction,  the  principal  case  adopts  the 
preferable  doctrine. 

Constitutional  Law — Due  Process  of  Law — Fine  in  Quo  Warranto 
Proceedings. — In  quo  warranto  proceedings  for  violation  of  the 
Missouri  Anti-trust  Act,  a  fine  of  $50,000  was  imposed.  The  defend- 
ants appealed  upon  the  ground  that  the  judgment  was  entered  without 
the  notice  and  hearing  essential  to  due  process  of  law  in  that  such 
relief  was  not  responsive  to  the  cause  of  action.  Held,  the  judgment 
was  valid.  Standard  Oil  Company  of  Indiana  v.  State  of  Missouri 
(U.  S.  1911)  32  Sup.  Ct.  Kep.  406.    See  Notes,  p.  548. 

Contempt — Constructive  Contempt — ^Initiation  of  Proceedings  to 
Punish. — The  plaintiff,  having  been  convicted  of  contempt  of  court  in 
publishing  libelous  statements  in  a  newspaper,  appealed  on  the  ground 
that  the  court  had  no  jurisdiction,  no  preliminary  affidavit  or  order  re- 
citing the  facts  having  been  filed.  Held,  two  judges  dissenting,  the 
judgment  should  be  quashed.    Lee  v.  State  (Ark.  1912)  143  S.  W.  909. 

According  to  the  weight  of  authority,  newspaper  publications  should 
not  be  punishable  as  in  contempt  of  court  unless  they  amount  to  more 
than  mere  i)ersonal  libels  and  actually  tend  towards  the  obstruction  or 
perversion  of  justice.  2  Columbia  Law  Review  246.  Therefore,  because 
the  question  involved  is  largely  one  of  public  policy,  it  has  been  held 
that  the  court  should  not  be  dependent  on  the  testimony  of  outsiders, 
but  should  take  judicial  notice  of  the  publication  and  proceed  on  its 
own  motion  to  punish  it.  People  v.  Court  CN.  Y.  1864)  27  How.  Pr.  14. 
But  the  arbitrary  nature  of  the  power  to  punish  for  contempt  has  led 
to  the  view  that  greater  restrictions  are  necessary  in  order  to  safeguard 
the  rights  of  the  individual.  Batchelder  v.  Moore  (1871)  42  Cal.  412; 
Phillips  V.  Welch  (1877)  12  Nev.  158.  Accordingly,  the  prevailing  rule 
is  that  the  facts  must  be  brought  to  the  attention  of  the  court  by  affi- 
davit, Wyatt  V.  People  (1892)  17  Colo.  252,  or  indictment.  State  v. 
McClaugherty  (1889)  33  W.  Va.  250,  and  in  many  States  express  stat- 
utes so  provide.  Young  v.  Cannon  (1880)  2  Utah  560;  In  re  Coulter 
(1901)  25  Wash.  526.  Moreover,  even  in  jurisdictions  where  the  court 
itself  is  permitted  to  initiate  proceedings,  it  is  usual  first  to  make  an 
order  placing  the  facts  upon  the  record.  State  v.  Morrill  (1855)  16  Ark. 
386;  State  v.  Frew  (1884)  24  W.  Va,  416.  The  decision  of  the  principal 
case,  therefore,  is  undoubtedly  correct  in  holding  that  the  lower  court, 
having  failed  to  adopt  either  of  these  methods  of  procedure,  was 
without  jurisdiction. 

Contracts  —  Indemnity  Contracts  —  Specific  Performance.  —  The 
plaintiff  bought  stock  for  the  defendants,  who  agreed  to  pay  for  it  as 
bought  and  to  indemnify  the  plaintiff  against  loss.  Upon  the  defend- 
ants' failure  to  pay,  but  before  suffering  any  loss,  the  plaintiff  sued  in 
equity  for  specific  performance  of  the  covenant  to  pay.  Held,  the 
plaintiff  should  succeed.  Roberts  et  al.  v.  Keene  et  al.  (1911)  133 
X.  Y.  Supp.  1091. 

It  is  well  settled  that  a  surety  may  maintain  a  bill  quia  timet  in 
equity  before  he  has  suffered  any  loss,  procuring  exoneration  by  a 
decree  compelling  the  debtor  to  pay  the  obligation.  Story,  Eq.  Jur. 
(13th  ed.)  §  327;  Union  Trust  Co.  v.  Morrison  (1888)  125  U.  S.  591. 
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The  rights  of  parties  to  an  indemnity  contract,  however,  are  not  based 
upon  equitable  principles,  but  are  created  by  express  contract,  and 
equity  therefore  refuses  to  interfere  before  the  happening  of  the  con- 
tingency upon  which  the  right  to  indemnity  rests.  Central  Trust  Co. 
V.  Louisville  Trust  Co.  (1900)  100  Fed.  545;  Bank  v.  Hastings  (Mich. 
1844)  1  Doug.  225.  But  a  contract  of  indemnity  against  loss  should 
be  distinguished  from  one  of  indemnity  against  liability.  Brown  v. 
Bank  (1899)  69  N.  Y.  Supp.  354.  When,  as  in  the  principal  case,  the 
indemnitor  promises  to  pay  the  obligation  when  it  becomes  due,  he  is 
then  responsible  to  the  indemnitee,  although  the  latter  has  not  yet 
suffered  any  loss.  Champion  v.  Brown  (N.  Y.  1822)  6  John.  Ch.  398. 
The  indemnitee  may  enforce  this  liability  at  law,  but  his  damages 
would  be  nominal.  Courts  of  equity,  therefore,  holding  that  the 
remedy  at  law  is  not  adequate,  and  that  the  indemnitee  should  not  be 
forced  to  satisfy  the  debt  before  proceeding  against  the  indemnitor. 
Hoy  V.  Eanshorough  (Miss.  1844)  1  Freeman  Ch.  533,  usually  enforce 
specific  performance  of  the  contract  of  indemnity. 

Contracts — Recovery  for  Work  Done  by  a  Volunteer. — The  plaintiff, 
having  contracted  with  the  defendant  to  excavate  certain  property, 
sought  to  recover  for  part  of  th^  work  which  a  contractor  excavating 
nearby  had  performed  by  mistake.  Held,  three  judges  dissenting, 
there  could  be  no  recovery.  St.  George  Contracting  Co.  v.  City  of 
New  York  (N.  Y.  Ct.  of  App.  March  26,  1912).    Not  yet  reported. 

Where  there  has  been  no  assignment  of  the  contract,  the  rule  is  estab- 
lished that  a  volunteer  can  acquire  no  rights  under  a  contract  to  which 
he  is  not  a  party.  Boston  Ice  Co.  v.  Potter  (1877)  123  Mass.  28; 
Boulton  V.  Jones  (1857)  2  H.  &  N.  564.  The  principal  Case  is  one  of 
novel  impression,  involving  the  right  of  a  promisee  to  recover  on  a 
contract  which  a  volunteer  has  performed.  If  the  work  had  been 
done  pursuant  to  an  agreement  with  the  promisor.  Hunt  v.  Test  (1845) 
8  Ala.  713;  Marshall  v.  Craig  (Ky.  1809)  1  Bibb  379,  or  if  the  latter 
had  performed  the  work  himself,  Glaspie  v.  Glassow  (1881)  28  Minn. 
158,  the  promisee  could  have  recovered  on  the  ground  that  the  defend- 
ant had  rendered  performance  of  the  contract  impossible.  A  closer 
analogy  may  be  drawn  from  those  cases  in  which  the  destruction  of 
the 'subject  matter  without  the  fault  of  either  party  renders  perform- 
ance impossible  and  frees  both  parties  from  liability  on  the  contract. 
Taylor  v.  Caldwell  (1863)  3  Best.  &  S.  826;  Butterfield  v.  Byron  (18dl) 
153  Mass.  517.  It  is  submitted  that  the  plaintiff's  right  to  recover  de- 
pends on  his  ability  to  ratify  the  act  of  the  volunteer.  This  he  cannot 
do  in  the  principal  case,  as  only  those  acts  done  professedly  on  his 
behalf  may  be  adopted  by  him.  Eeighly  v.  Durant  L.  R.  [1901]  A.  C. 
240;  Wilson  v.  Tumman  (1843)  6  M.  &  G.  235.  Although  the  defend- 
ant has  obtained  the  results  contracted  for,  there  is  no  theory  on  which 
the  performance  by  the  volunteer  can  enure  to  the  benefit  of  the  plain- 
tiff.   But  see  McGuire  v.  Lumber  Co.  (1906)  97  Minn.  293. 

Contracts — Subscription  Papers — Consideration. — To  a  suit  brought 
by  the  plaintiff  upon  a  subscription  paper,  the  defendant  pleaded  want 
of  consideration.  Held,  the  promises  of  the  other  subscribers  were  an 
adequate  consideration.  Brown  v.  Marion  Commercial  Cluh  (Ind. 
1912)  97  N.  E.  958. 

There  is  great  diversity  of  opinion  as  to  what  constitutes  the  con- 
sideration for  subscription  agreements.    By  one  view,  each  promisor  re- 
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'  quests  as  consideration  the  promises  of  the  other  subscribers;  Petty  v. 
Church  (1883)  95  Ind.  278;  Academy  v.  Robinson  (1860)  37  Pa.  210; 
by  another,  the  signers  impliedly  ask  the  promisee  to  undertake  the  en- 
terprise, and,  in  accepting  the  terms  of  the  paper,  he  impliedly  promises 

:  to  do  so,  thus  making  a  bilateral  contract.  School  Dis't.  v.  Shiedley 
(1897)  138  Mo.  672;  Haskell  v.  Oak  (1883)  75  Me.  519.     Both  views 

t  seem  to  distort  the  facts,  for  the  usual  passive  attitude  of  the  sub- 
scriber scarcely  warrants  the  implication  of  any  request  by  him.     The 

«  most  prevalent  theory,  however,  holds  that  the  consideration  is  the  in- 
curring of  a  liability  by  the  promisee  in  reliance  upon  the  subscription, 

.  Hotel  Co.  V.  En<;ampTnent  Co.  (1892)  140  El.  248;  Sherwin  v.  Fletcher 

.  (1897)  168  Mass.  413,  although  it  is  well  settled  that  in  other  types 
of  contracts  mere  reliance  upon  a  promise  is  not  consideration.  Bragg 
y.  Danielson  (1866)  141  Mass.  195;  1  Page,  Contracts,  §  277.  Since  it 
is  as  easy  to  supply  an  adequate  consideration  for  subscriptions  as  for 
other  promises,  see  Rogers  v.  College  (1898)  64  Ark.  627;  Whitsitt  v. 
"  urc/i  (1884)  110  111.  125;  Barnett  v.  College  (1893)  10  Ind.  App.  103, 
is  not  plain  why  the  courts  should  favor  this  one  type  of  agreement. 
if,  however,  public  policy  demands  the  enforcement  of  such  philan- 
thropy, see  Irvnn  v.  Univ.  (1897)  56  Oh,  St.  9,  it  seems  that  the  best 
theory  on  which  to  accomplish  this  is  that  the  promisee  furnishes  a 
consideration  in  undertaking  the  work.  Regarding  the  other  subscrip- 
tions as  the  consideration  involves  more  strain  on  the  facta,  and  the 
further  difficulty  that  it  is  a  beneficiary,  and  not  the  promisee,  who  is 
interested  in  enforcing  the  contract. 

-SPORATioNS — Receivers — Right  to  Sue  in  Foreigx  Jurisdiction — A 
•eiver  of  an  insolvent  Minnesota  corporation  brought  suit  in  a  Wis- 
consin court  to  enforce  a  stockholder's  liability  imposed  by  a  statute 
of  the  former  State.  The  defendant  claimed  that  the  plaintiff  could 
not  sue  in  "Wisconsin.  Held,  under  the  "full  faith  and  credit"  clause 
of  the  Constitution,  the  suit  must  be  permitted.  Converse  v,  Hamil- 
ton (U.  S.  Sup.  Ct.  April  1st  1912.)    Not  yet  reported. 

The  liability  to  a  corporation's  creditors  which  statutes  may  impose 
on  the  shareholders  can,  in  general,  be  enforced  outside  the  State, 
Flash  V.  Conn  (1883)  109  U.  S.  371 ;  12  Columbia  Law  Review  450,  and 
the  judgment  against  the  corporation  fixing  the  extent  of  this  obliga- 
tion is  binding  upon  a  foreign  stockholder,  who  is  a  part  of  the  cor- 
poration. King  v.  Cochran  (1904)  76  Vt,  141;  9  Columbu  Law  Re- 
view 168.  This  liability  cannot  be  enforced  in  most  jurisdictions  by 
an  ordinary  receiver,  since  it  is  an  obligation  directly  to  the  creditors, 
-and  not  an  asset  of  the  corporation.  Minn.  Baseball  Co.  v.  City  Bank 
(1896)  66  Minn.  441;  but  cf.  Hanson  v.  Davison  (1898)  73  Minn.  454. 
But  a  contrary  rule  prevails  in  a  few  States,  by  a  mistaken  analogy 
to  the  receiver's  right  to  recover  unpaid  subscriptions,  Howarih  v. 
Lombard  (1900)  175  Mass.  570,  which  clearly  are  corporate  assets. 
Fish  v.  Smith  (1900)  73  Conn,  377.  But  a  receiver  is  merely  an  arm 
of  the  court  appointing  him,  and,  though  most  States  will  through 
comity  allow  a  foreign  receiver  to  bring  any  suit  which  does  not  violate 
domestic  policies,  Kirtley  v.  Holmes  (1901)  107  Fed.  1;  Hurd  v.  City 
of  Elizabeth  (1879)  41  N.  J.  L.  1,  he  cannot  demand  recognition  as 
guaranteed  under  the  "full  faith  and  credit"  clause,  Covell  v.  Fowler 
(1906)  144  Fed.  535;  6  Columbl\  Law  Re\tew  521.  This  difficulty  is 
■■■vercome,  however,  by  a  decree  of  assignment,  Bemheimer  v.  Converse 
■f)06)  206  U.  S.  516,  or,  as  in  the  principal  case,  by  an  express  enact- 
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ment,  which  vests  the  creditors'  rights  against  the  stockholders  in  the 
receiver  as  trustee.  King  v.  Cochran  supra;  Relfe  v.  Bundle  (1880) 
103  U.  S.  222;  but  see  Howarth  v.  Angle  (1900)  162  N.  Y.  179;  Hale 
V.  Hardon  (1899)  95  Fed.  747. 

Criminal  Law — Inherent  Power  of  Court  to  Control  Sentence — 
Subsequent  Committal. — ^After  a  plea  of  non  vuli  the  court  in- 
definitely postponed  rendering  sentence.  Over  two  years  later  the 
petitioner  was  committed  to  prison  and  a  writ  of  habeas  corpus  was 
secured.  Held,  the  court  had  inherent  power  to  suspend  indefinitely 
the  rendering  of  sentence  and  the  petitioner  was  promptly  committed. 
Gehrviann   v.  Osborne  (N.  J.  1912)  82  Atl.  424. 

The  defendant  was  duly  convicted  and  sentence  imposed.  The 
execution  of  the  sentence  was  indefinitely  suspended  during  the  good 
behavior  of  the  defendant.  Later  an  order  was  made  imposing  the 
sentence  and  he  appealed.  Held,  the  suspension  was  void  and  the  de- 
fendant must  serve  the  sentence.  Fuller  v.  State  (Miss.  1912)  57  So. 
806.     See  Notes,  p.  543. 

Criminal  Law — Murder — Duress. — The  defendant  participated  under 
compulsion  in  a  robbery  which  resulted  in  the  conunission  of  a  murder 
by  one  of  his  associates.  A  statute  made  duress  an  excuse  for  all 
crimes  except  murder.  Held,  the  defendant  was  guilty  of  murder. 
State  V.  Moretti  (Wash.  1912)  120  Pac.  102. 

At  common  law  duress  was  not  regarded  as  an  excuse  for  a  crimi- 
nal act.  1  Hale,  Pleas  of  the  Crown,  51;  Regina  v.  Tyler  (1838)  8  C. 
&  P.  616.  Now,  however,  the  harshness  of  this  rule  has  been  modified, 
and  one  who  does  wrong  under  an  immediate  fear  of  death  or  bodily 
injury  is  not  responsible.  1  Wharton,  Criminal  Law,  §  94.  But,  as 
duress  in  civil  cases  renders  an  act  voidable  rather  than  void,  so  it 
would  seem  to  relieve  a  criminal  from  punishment  for  his  wrongful 
act  rather  than  to  absolve  him  from  guilt.  Stephen,  Digest  of  Crimi- 
nal Law,  §  31  n.  2;  cf.  State  v.  Doxvell  (1890)  106  N.  C.  722.  The 
defendant  in  the  principal  case  was  therefore  technically  guilty  of 
robbery,  though  protected  by  the  statute  from  prosecution  for  that 
crime,  and  might  be  held  guilty  of  the  resulting  murder.  Williams  v. 
State  (1886)  81  Ala.  1.  Nevertheless,  since  the  criminal  intent  essen- 
tial to  constitute  murder  was  purely  constructive  and  inferred  from 
the  wrongful  purpose  involved  in  the  robbery,  May,  Criminal  Law, 
(3rd  Ed.)  §  28,  a  more  lenient  construction  would  seem  preferable. 
The  decision,  though  theoretically  correct,  presents  the  anomaly  of  a 
defendant  protected  from  liability  for  the  natural  results  of  his  act, 
but  responsible  for  unforeseen  and  unexpected  consequences. 

Deeds — Alteration — ^Burden  of  Proof. — The  plaintiflF  claimed  land 
under  a  deed  in  which  the  erasure  of  an  initial  in  the  name  of  the 
grantee  was  apparent.  Held,  that  the  burden  of  showing  that  the 
erasure  had  been  made  after  delivery,  was  upon  the  defendant.  Tharp 
V.  Jamison,  Sheriff,  et  al.  (la.  1912)  134  N.  W.  583. 

In  some  jurisdictions  an  erasure  apparent  upon  the  face  of  a  deed 
is  presumed  to  have  been  made  after  execution,  so  that  one  who  claims 
under  the  instrument  must  explain  the  apparent  alteration.  Hum- 
phreys v.  GuiUow  (1843)  13  N.  H.  385;  Waring  v.  Smyth  (N.  Y.  1847) 
2  Barb.  Ch.  119.  Other  courts,  asserting  that  there  is  no  presumption 
of  law  with  regard  to  the  erasure,  leave  it  to  the  jury  to  find  whethei 
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it  was  made  before  or  after  delivery.    Bailey  v,  Taylor  (1836)  11  Conn. 

531;  Stillwell  v.  Patton   (1891)    108  Mo.  352.     Ihe  prevailing  view, 

however,  is  that  the  change  should  be  presumed  to  have  been  made 

•;  before,  or  contemporaneously  with,  the  execution  of  the  deed.     Ward 

■  V,  Cheney  (1897)  117  Ala.  238.     Since  alterations  are  often  made  in  a 

deed  before  delivery,  Beaman  v.  Russell  (1848)  20  Vt.  205,  and  pre- 

'  sumptions  of  law,  which  are  based  on  the  experienced  course  of  human 

conduct,  should  be  in  favor  of  innocence  rather  than  of  guilt,  Wilsori 

-.  Hayes  (1889)  40  Minn.  531,  the  decision  of  the  principal  case  seems 

rrect  in  placing  the  burden  upon  the  defendant.     However,  when 

mere  is  evidence  of  suspicious  circ\imstances  in  regard  to  the  erasure, 

or  when  it  has  been  proved  that  it  was  made  after  delivery,  the  burden 

of  explaining  the  alteration  is  upon  the  party  claiming  under  the  deed. 

Jordan  v.  StewaH  (1854)  23  Pa.  244. 

EviDE>-CE — Legislative  Records — Conclusiveness  of. — ^A  statute  ap- 
peared upon  its  face  and  from  the  journals  of  both  houses  of  the 
legislature  to  have  been  regularly  passed.     Evidence  was  offered  to 
prove  that  the  governor  had  not  returned  the  bill  within  the  period 
required  by  statute  in  order  for  it  to  become  a  law.    Held,  two  judges 
^senting,  the  evidence  was  inadmissible.    State  v.  Joseph  (Ala.  1911) 
7  So.  942. 
If  an  enrolled  act  appears  valid  upon  its  face,  the  legislature  is 
sometimes  conclusively  presvuned  to  have  acted  according  to  law,  and, 
because  of  the  theory  of  the  separation  of  powers,  the  judicial  depart- 

,  ment  wiU  not  inquire  further  as  to  whether  the  bill  was  in  fact  validly 
passed.  State  v.  Jones  (1893)  6  Wash.  452;  Sherman  v.  Story  (1866) 
30  Cal.  253.  But  as  certain  constitutional  requirements  must  be  met 
before  the  bill  can  become  a  statute,  the  courts  in  most  jurisdictions 
inspect  the  l^slative  journals  also,  in  order  to  ascertain  that  the 
legislature  has  fulfilled  these  requirements.  Oshum  v.  Staley  (1871)  5 
W.  Va.  85;  State  v.  Piatt  (1870)  2  S.  C.  150.  Other  evidence,  however, 
is  usually  excluded,  on  the  ground  that  the  stability  of  the  laws 
should  not  be  dependent  on  extrinsic  evidence.  State  v.  Smith  (1880) 
44  Oh.  St.  348;  Division  of  Howard  County  (1875)  15  Kan.  195; 
contra,  Jones  v.  Jones  (1849)  12  Pa.  350.  It  would  seem  that  the 
courts  might  well  receive  any  evidence  which  would  prove  that  the 
constitutional  requirements  had  not  been  complied  with,  Jones  v.  Jones 
supra;  Legg  v.  Mayor  (1874)  42  Md.  203,  and  in  the  principal  case, 
since  the  l^slative  journals  were  silent  as  to  the  time  of  the  gov- 
ernor's  return    of   the   bill,   the   evidence   offered   might    have   been 

'  admitted. 

EviDEKCE — Negligence — Custom  or  Habit. — In  an  action  for  injuries 
received  in  a  railroad  accident  observed  by  witnesses,  evidence  that  the 
plaintiff  was  usually  cautious  in  crossing  the  tracks  was  admitted. 
Held,  the  evidence  should  have  been  excluded.  Zucker  v.  Whitridge 
(N.  Y.  1912)  47  K  T.  L.  J.  No.  7. 

Evidence  of  a  custom  or  habit  is  clearly  relevant  as  tending  to 
show  whether  the  act  which  is  the  subject  of  the  habit  was  done  on  the 
particular  occasion  in  question.  Craven  v,  C  P.  R.  R.  Co.  (1887) 
"2  Cal.  345;  1  Wigmore,  Evidence,  §  92.  The  probative  force  of  such 
•  idence,  however,  depends  upon  the  regularity  of  the  habit,  while  the 
,  evidence  is  objectionable  because  it  raises  collateral  issues,  Adams  v. 
C.  M.  &  St.  P.  Ry.  Co.  (18£(5)  93  la.  565.    It  is  admitted,  therefore. 
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only  when  its  probative  force  is  sufficient  to  overcome  this  objection. 
Shaber  v.  St.  P.,  M.  &  M.  Ry.  Co.  (1881)  28  Minn.  103;  Meier  v. 
Shrunk  (1890)  Y9  la.  17.  Evidence  of  general  habits  of  carefulness  or 
negligence  is  of  little  value  in  proving  caxefulness  or  negligence  upon 
any  particular  occasion,  Junction  City  v.  Blades  (1895)  1  Kan.  App. 
85,  and  is  usually  regarded  as  proof  merely  of  a  careful  or  reckless 
character,  negligence  being  considered  an  exceptional  condition  which 
cannot  be  the  basis  of  a  habit.  1  Wigmore,  Evidence,  §  97.  Such 
evidence  is  therefore  excluded  in  most  jurisdictions,  B.  &  0.  R.  Co.  v. 
Calvin  (1888)  118  Pa.  230;  McCarragher  v.  Rogers  (1890)  120  N.  Y. 
626,  although  a  few  admit  it,  because  of  the  necessity  of  the  case, 
when  there  were  no  eye  witnesses  of  the  act  in  question.  C,  R.  I.  <& 
P.  Ry.  Co.  V.  Clark  (1883)  108  HI.  113;  see  Tenney  v.  Tuttle  (1861) 
83  Mass.  185;  contra.  Chase  v.  M.  C.  R.  R.  Co.  (1885)  77  Me.  62. 
Evidence  of  care  or  negligence  in  doing  a  particular  thing  is  usually 
excluded  also.  L.  &  N.  R.  R.  Go.  v.  McClish  (1902)  115  Fed.  268; 
P  &  P.U.  Ry.  Co.  V.  Clayherg  (1883)  107  111.  644.  Some  courts,  how- 
ever, receive  it.  Smith  v.  B.  &  M.  R.  R.  (1899)  70  N.  H.  53;  S.  F. 
&  F.  R.  Co.  V.  Flanagan  (1889)  82  Ga.  579,  particularly  when  other 
testimony  is  lacking  or  conflicting,  Craven  v.  C.  P.  R.  R.  Co.  supra; 
Pittsburgh  etc.  Co.  v.  McNeil  (Md.  1903)  66  N.  E.  777,  and  its  high 
degree  of  probative  force  would  seem  to  warrant  its  adjnission  much 
more  generally. 

Husband  and  Wife — Larceny  of  Husband's  Goods  by  Wife. — The 
defendant  was  indicted  for  larceny  from  her  husband.  Held,  the  direc- 
tion of  a  verdict  of  not  guilty  was  proper.  State  v.  Phillips  (Oh.  1912) 
97  N.  E.  976. 

Since  the  notion  that  husband  and  wife  are  one  does  not  relieve 
him  of  criminal  liability  for  an  assault  upon  her.  Baron  and  Feme, 
(2nd  ed.)  9;  State  v.  Mabrey  (1870)  64  N.  C.  692,  the  common  law 
rule  that  the  wife  cannot  steal  from  her  husband  seems  to  depend 
upon  her  delegated  agency  in  his  goods.  See  People  v.  Schuyler  (N.  Y. 
1827)  6  Cow.  572;  Regina  v.  Featherstone  (1854)  6  Cox  C.  C.  376. 
The  cases  however  refer  this  rule.  Queen  v.  Kenny  (1877)  L.  R.  2 
Q.  B.  D.  307;  Regina  v.  Avery  (1859)  Bell  C.  C.  150,  as  well  as 
that  denying  the  wife  the  right  to  sue  her  husband  in  tort,  Phillips  v. 
Barnet  (1876)  L.  R.  1  Q.  B.  D.  436;  Abbott  v.  Abbott  (1877)  67  Me. 
304,  entirely  to  the  fiction  of  unity.  Nothing,  therefore,  short  of  a 
fundamental  change  in  the  theory  of  the  legal  relation  between  hus- 
band and  wife  can  remove  these  disabilities.  Moreover,  to  construe 
the  enabling  statutes  as  making  the  husband  punishable  for  taking  the 
wife's  goods,  and  permitting  her  to  sue  him  in  tort  except  in  so  far 
as  the  statutes  permit  suits  for  the  protection  of  her  separate  estate, 
see  Whitney  v.  Whitney  (N.  Y.  1867)  3  Abb.  Pr.  [n.  s.]  350,  would 
result  in  giving  to  her  superior  protection  and  rights,  unless  reciprocal 
advantages  be  extended  to  him  by  interpreting  the  statutes  to  have 
abrogated  the  basic  notions  which  would  otherwise  prevent  it. 
See  10  Albany  L.  J.  273.  With  this  issue  presented  the  courts  have 
generally  held,  in  accord  with  the  principal  case,  that  the  fiction  of 
unity  was  not  intended  to  be  abolished.  Schultz  v.  Schultz  (1882) 
89  N.  Y.  644,  reversing  27  Hun  26;  Thompson  v.  Thompson  (1910) 
218  U.  S.  611;  contra.  Hunt  v.  State  (1904)  72  Ark.  241.  The  hesi- 
tancy of  the  courts  to  take  a  more  liberal  position  has  been  partly  due 
to  a  conviction  that  the  old  rules  are  sound  in  policy.    But  a  rational 
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construction  of  the  rights  conferred  by  the  marriage  contract  would 
prevent  the  absurd  results  feared  in  some  quarters,  see  Walker  v. 
Beamy  (1860)  36  Pa.  410,  and  an  ultimate  change  from  the  fiction 
of  unity  to  a  recognition  of  the  l^al  independence  of  the  wife,  seems 
both  desirable  and  inevitable. 

Insueaxce — Mutual  Life  Interest  of  Beneficiary. — Action  was  brought 
on  a  mutual  benefit  insurance  certificate  payable  to  the  "children"  of 
the  insured.  The  defendant  pleaded  that  representatives  of  a  child  who 
died  before  the  insured  be  made  parties  plaintifF.  Held,  the  pre- 
deceased child  had  no  interest  which  survived  him  and  his  representa- 
tives, therefore,  were  not  necessary  parties.  Martin  v.  Modem  Wood- 
men of  America  (III  1912)  97  X.  E.  693.    See  Notes,  p.  551. 

Interstate  Commerce — Garnishment  by  State  CJoubt — Validity. — A 
state  court  attached  property  imder  trustee  process  while  it  was  in  the 
hands  of  an  interstate  carrier  consigned  to  a  person  in  another  State. 
The  defendant  pleaded  that  the  attachment  constituted  an  interfer- 
ence with  interstate  commerce.  Held,  the  plea  was  bad.  Rosenbush 
et  al.  V.  Bemheimer  et  al.  (Mass.  1912)  97  N.  E.  984. 

While  Congress  has  exclusive  jurisdiction  over  interstate  commerce, 
it  is  settled  that  a  State  has  the  right  to  enact  laws  for  the  protection 
of  its  citizens,  and  that  all  persons,  while  within  the  limits  of  the 
State,  are  amenable  to  such  laws.  Stone  y.  Farmers'  Loan,  &  Trust 
Co.  (1886)  116  U.  S.  307.  Therefore,  although  a  State  cannot  directly 
reg^ulate  or  burden  interstate  commerce,  it  does  not  follow  that  an 
otherwise  valid  local  law  wiU  be  held  invalid  merely  because  it  in- 
directly affects  interstate  commerce.  Geer  v.  Conn.  (1896)  161  TJ,  S. 
519.  However,  if  the  chief  purpose  of  the  state  law  is  to  control 
interstate  commerce,  Railroad  v.  Jacohson  (19(X))  179  U.  S.  287,  or 
if  it  is  not  justified  by  the  requirements  of  local  conditions,  its  effect 
upon  interstate  commerce  will  render  it  voii  Railroad  v.  Illinois 
(1900)  177  TJ.  S.  514.  But  since  attachment  laws  for  the  benefit  of 
cerditors  represent  a  proper  and  salutory  exercise  of  the  State's 
authority  to  enforce  the  rights  of  its  citizens,  it  is  generally  held  that 
they  will  not  be  defeated  merely  because  they  incidentally  interfere 
with  interstate  commerce.    Davis  v.  Railroad  (1910)  217  U.  S.  157. 

Jury — Incompetency  of  Juror — Waiter  of  Disqualification. — After 
he  had  been  convicted  of  murder,  the  defendant  moved  to  set  aside  the 
verdict  because  one  juror  lacked  the  property  qualification  required  by 
statute.  Held,  the  defendant's  failure  to  question  the  jiiror  with  re- 
gard to  this  qualification  constituted  a  waiver.  State  v.  Cosmos  (N. 
T.  Ct.  of  App.  March  26,  1912).    Not  yet  reported. 

It  is  held  in  some  States  that  a  disqualified  person  is  no  juror,  and, 
therefore,  that  the  defendant  cannot  waive  the  defect.  Shane  v.  Clarh 
(Md.  1792)  3  H.  &  M'H.  101,  see  12  Columbia  Law  Review  163. 
Other  jurisdictions,  while  recognizing  that  there  may  be  a  waiver  in 
civil  suits,  hold  that  there  can  be  none  in  criminal  cases,  because  it 
the  duty  of  the  state  to  furnish  competent  jurors.  Hill  v.  People 
MS)  16  Mich.  351;  cf.  State  v.  Vogel  (1868)  22  Wis.  449.  The  gen- 
eral rule,  however,  is  that  when  a  new  trial  is  sought  because  a  dis- 
jqualified  person  acted  as  a  juror,  the  defendant  must  show  that  the  dis- 
iqualification  was  unknown  to  him  at  the  time  of  trial,  and  that  he 
exercised  due  diligence  to  ascertain  it.     Chase  v.  People  (1866)  40  111. 
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S52;  Eastman  v.  Wight  (1854)  4  Oh.  St.  156.    A  failure  to  question  ; 
the  juror  upon  the  matters  which  form  the  basis  of  the  subsequently  [ 
claimed  defect  is  usually  regarded  as  a  lack  of  diligence,  Jeffries  v. 
Randall  (1817)  14  Mass.  205;   Gillonley  v.  State  (1877)  58  Tnd.  182, 
although  it  has  been  suggested  that  the  defendant  should  not  be  forced 
to  antagonize  the  jury  by  questioning  them  on  all  possible  grounds  of 
incapacity.     Brown  v.  State  (1859)  28  Gra.  439.     Moreover,  according 
to  the  prevailing  view,  the  defendant  has  no  absolute  right  to  a  new 
trial  even  when  he  has  shown  that  he  did  not  waive  the  disqualifica-  . 
tion,   but   it    is    discretionary   with   the   court  whether    one   will   be  ; 
granted.     Woodward  v.  Dean  (1873)  113  Mass.  297.    This  is  in  accord-  f 
ance  with  sound  policy,  for  mere  technical  defects  should  not  be  per-  | 
mitted  to  obstruct  justice  and  afford  protection  to  criminals. 

Master  and  Servant — Contracts — Hiring  at  Will. — The  defendant 
was  sued  for  breach  of  a  contract  requiring  him  to  devote  his  whole 
time  to  the  plaintiff's  business  at  a  salary  to  be  paid  weekly.    Held,  this  i 
was  a  hiring  at  will  and  the  defendant  might  terminate  it  at  any  time. 
Watson  V.  Gugino  (N.  Y.  1912)  98  N.  E.  18. 

Contracts  of  employment  are  us\ially  regarded  as  bilateral,  and  when 
a  servant  agrees  to  perform  services  for  a  definite  time,  the  master  is  | 
impliedly  bound  to  hire  him  for  the  same  period.    Wood,  Master  &  Ser-  : 
vant,  §  81.    Moreover,  if  an  employee  for  a  stated  term  continues  after  i 
its  expiration  to  render  services  without  objection  by  the  master,  a  ; 
new  contract  of  the  same  duration  arises  by  implication.     Dickinson  ' 
V.  Norwegian  Plow  Co.  (1898)  101  Wis.  157;  Kelly  v.  Wheel  Co.  (1900)  ; 
62  Oh.  St.  598.     The  courts,  however,  are  not  in  harmony  in  their  in- 
terpretation of  general  contracts  of  hiring.     In  England  there  is  an  ; 
arbitrary  presumption  of  a  yearly  term  of  employment  regardless  of  i 
the  method  of  payment,  Beeston  v.  Collyer  (1827)  4  Bing.  309 ;  Lilley 
V.  Elwin  (1848)  11  Q.  B.  742,  except  when  some  other  rule  is  established 
by  custom.     See  Fawcett  v.  Cash  (1834)  3  Nev.  &  Man.  177.    A  few 
jurisdictions  in  this  country  consider  the  method  of  payment  as  indica- 
tive of  the  period  of  service  contracted  for.  Beach  v.  MulUn  (1870)  34 
N.  J.  L.  343;  Hotel  Co.  v.  Leopold  (1897)  72  111.  App.  108,  but  the 
majority  view  is  that  represented  by  the  principal  case.    Wood,  Master 
&  Servant,  §  134;  Martin  v.  N.  Y.  Life  Ins.  Co.  (1895)  148  N.  Y.  117; 
Finger  v.  Brewing  Co.  (1883)   13  Mo.  App.  310.     Where  no  definite 
period  of  service  is  contracted  for,  therefore,  the  mBthod  of  payment  is 
not  indicative  of  the  intention  of  the  parties  as  to  the  term  of  service, 
but  is  merely  a  convenient  way  of  computing  the  value  of  the  services 
rendered. 

Mortgages — Assignment — Notice  to  Mortgagor. — The  plaintiff,  the 
holder  under  an  unrecorded  assignment  of  a  mortgage  securing  a  non- 
negotiable  instrument,  sought  to  foreclose  it.  The  defendant  pleaded 
payment  to  the  mortgagee  after  the  assignment,  but  before  notice  of  it. 
No  surrender  of  the  securities  had  been  requested  upon  pa:^ent. 
Held,  the  plea  was  invalid.  Assets  Realization  Co.  v.  Clark  (N.  Y.  Ct 
of  App.  March  26,  1912).    Not  yet  reported. 

Payment  to  a  mortgagee  before  notice  of  an  assignment  of  the 
mortgage  discharges  the  debtor,  Heermans  v.  Ellsworth  (1876)  64  H. 
Y.  159;  Barry  v.  Stover  (1906)  20  S.  D.  459,  except  when  the  obliga- 
tion is  a  negotiable  instrument  which  has  been  transferred  for  value. 
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^'  Murphy  v.  Barnard  (1894)  162  Mass.  72;  Burhans  v.  Hutcheson  (1881) 
25  Kan.  625.  Since  a  mortgage  is  a  conveyance  within  the  provisions 
of  the  recording  acts,  James  v.  Johnson  (N.  Y.  1822)  6  Johns.  Ch.  416, 

;  record  is   constructive  notice,    Woodward  v.   Brown   (1897)   119   Cal. 

'  283,  though  the  mort^gor  himself  is  usually  excepted  from  this  rule. 

^  N.  Y.  Real  Prop.  Law,  §  324;  contra,  Cornish  v.  Woolverton  (1905) 

!  32  Mont.  456.  However,  facts  sufficient  to  put  the  debtor  on  inquiry 
\-  operate  as  notice.     1  Jones,  Mortgages,  §  545.     Thus,  a  failure  to  sur- 

'  render  the  securities  upon  payment  is  generally  regarded  as  such 
notice,  which,  in  the  absence  of  due  diligence  by  the  debtor  in  ascer- 

.  taining  the  true  state  of  facts,  Bacon  v.  Van  Schoonhoven  (1882)  87 

■  N.  Y.  446;  see  Foster  v.  Beats  (1860)  21  N.  Y.  247,  estops  him  from 
pleading  ignorance  of  the  assignment.  Brown  v.  Btydenburgh  (1852) 
7  N.  Y.  141;  Wilson  v.  Campbell  (1896)  110  Mich.  580;  contra,  Olsen 
V.  Northwestern  etc.  Co.  (1896)  65  Minn.  475.  The  courts  of  New 
York  for  a  time  did  not  consider  a  mere  failure  to  surrender  the  secur- 
ities sufficient  to  put  the  debtor  on  inquiry,  Van  Keuren  v.  Corkins 
(1876)  66  N.  Y.  77;  Bams  v.  L.  I.  Real  Estate  Co.  (1903)  88  App. 
Div.  83,  but  the  principal  case  follows  another  recent  decision,  Syra- 
cuse Savings  Bank  v.  Merrick  (1905)  182  N.  Y.  387,  in  agreeing  with 
the  general  rule. 

Municipal  Corporations — Closing  of  Streets — ^Persons  Entitled  to 
Damages. — The  plaintiff  sued  under  a  statute  granting  compensation 
to  property  owners  damaged  by  the  discontinuance  of  any  street.  N.  Y. 
I  Laws  1895,  c.  1006,  §  6.  Her  property  did  not  abut  on  the  street  to  be 
closed,  but  was  wholly  dependent  ujwn  it  for  access.  Held,  the  plain- 
tiff was  entitled  to  compensation.  In  re  151st  St.  in  City  of  New  York 
(1912)  133  N.  Y.  Supp.  894. 

Nearly  all  States  have  provided,  either  in  their  constitutions  or  by 
statute,  that  one  whose  property  is  injured  by  the  closing  of  a  street 
shall  have  a  right  to  compensation.  Lewis,  Eminent  Domain,  (3rd 
ed.)  §  197.  These  provisions,  however,  are  usually  general  in  their 
terms,  and  are  interpreted  as  applying  only  when  the  property  owner 
has  suffered  some  special  injury  different  in  kind  as  well  as  in  degree 
from  the  damage  to  the  general  public.  Hyde  v.  Fall  River  (1905) 
189  Mass.  439;  Heinrich  v.  St.  Louis  (1894)  125  Mo.  424.  An  abutting 
owner  is  regarded  as  suffering  such  an  injury  when  the  street  in  front 
of  his  land  is  vacated,  Heinrich  v.  St.  Louis  supra,  or  when  his 
access  to  the  general  system  of  streets  of  the  municipality  is  cut  off. 
Putnam  v.  Railroad  (1903)  182  Mass.  351;  MacGinnitie  v.  Silvers 
(1906)  167  Ind.  321.  When  access  in  one  direction,  but  not  in  another, 
is  prevented  by  the  discontinuance  of  a  street,  the  authorities  differ 
as  to  the  right  of  the  property  owner  to  compensation.  The  better 
view  recognizes  such  a  right,  on  the  ground  that  the  property  suffers 
a  depreciation  in  value  which  is  an  injury  entirely  distinct  from  the 
inconvenience  caused  the  owner  by  the  termination  of  his  right  as  a 
member  of  the  public  to  use  the  street.  In  re  Melon  St.  (1897)  182 
Pa.  397;  contra.  Smith  v.  Boston  (Mass.  1851)  7  Cush.  254.  More- 
over, it  would  seem  to  follow  that  owners  of  property  not  abutting 
on  the  discontinued  street  should  also  be  entitled  to  compensation  for 
a  destruction  of  the  right  of  access,  and  the  decision  of  the  principal 
icase  agrees  with  the  view  prevailing  in  those  jurisdictions  in  which 
similar  cases  have  arisen.  Petition  of  Concord  (1871)  50  N.  H.  530; 
Mellor  V.  Phila.  (1894)  160  Pa.  614. 
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Negligence — Imputed  Negligence — Joint  Enterprise. — The  plaintiff, 
while  engaged  in  a  car  inspection,  was  injured  through  the  concurrent 
negligence  of  the  defendant  and  his  own  co-employee,  whose  duty  was 
to  warn  him  of  approaching  dangers.  Held,  one  judge  dissenting,  the 
negligence  of  the  plaintiff's  helper  should  not  be  imputed  to  him. 
Rosenhaum  Grain  Co.  v.  Mitchell  (Tex.  Civ.  App.  1912)  142  S.  W.  121. 
See  Notes,  p.  541. 

Partnership — Actions  at  Law  Between  Partners — Trover  for  Con- 
version OF  Firm  Property. — A  partner,  having  wrongfully  transferred 
personal  property  of  the  firm  to  a  third  person,  was  sued  by  his  co- 
partner in  trover.  Held,  the  action  was  maintainable.  Weiss  v.  Weiss 
(1912)  133  N.  Y.  Supp.  1021.    See  Notes,  p.  546. 

Patents — Contributory  Infringement. — The  defendant  sold  un- 
patented inks  to  persons  who  had  bought  patented  mimeographa  from 
the  plaintiff  with  the  restriction  that  they  should  be  used  only  with 
inks  purchased  from  the  plaintiff.  Held,  the  defendant's  sale,  with 
knowledge  of  the  purchasers'  intention  to  infringe  the  patent,  was  a 
contributory  infringement.  Henry  v.  A.  B.  Dich  Co.  (1912)  32  Sup. 
Ct.  Rep.  364. 

Sales  of  an  unpatented  element  of  a  patented  combination,  or  of 
unpatented  articles  essential  to  the  use  of  a  patented  device,  which 
the  patentee  sold  with  the  restriction  that  such  articles  should  be 
furnished  by  him,  are,  when  made  with  knowledge  that  the  purchaser 
will  use  the  articles  to  infringe  the  patent,  regarded  as  contributory 
infringements.  Celluloid  Co.  v.  Zylonite  Co.  (1887)  30  Fed.  437; 
Button-Fastener  Co.  v.  Specialty  Co.  (1896)  77  Fed.  285;  Aeolian  Co. 
v.  Juelg  Co.  (1907)  165  Fed.  119.  By  one  view,  the  basis  of  a  con- 
tributory infringer's  liability  is  the  common  law  liability  of  one  who 
aids  and  abets  a  trespass.  Thomson-Houston  Co.  v.  Brass  Co.  (1897) 
80  Fed.  712,  721.  This  is  unsatisfactory,  for  it  does  not  seem  that  one 
who  merely  furnished  materials  used  in  the  commission  of  a  tort  was 
guilty  of  aiding  and  abetting  at  common  law.  8tud  Co.  v.  O'Brien 
(1898)  93  Fed.  200.  The  better  ground  for  such  liability  would  seem 
to  be  that  a  court  of  equity,  having  first  ascertained  that  the  patent 
is  being  infringed,  will  enjoin  the  contributory  infringer  from  further 
continuance  of  his  participation  in  the  tort,  even  though  he  was  not 
primarily  liable  as  a  joint  tort  feasor.  Stud  Co.  v.  O'Brien  supra. 
This  is  a  logical  extension  of  the  doctrine  that  equity  will  restrain  a 
continuous  trespass.  4  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  1361.  The 
number  of  principal  infringers  is  generally  so  great,  and  the  injury 
inflicted  by  each  so  insignificant,  that  the  patentee's  only  adequate 
remedy  is  stopping  the  infringement  at  its  source  by  enjoining  the 
vendor  of  the  articles  which  make  infringement  possible. 

Keal  Property — Estates  by  Entireties — Effect  of  Married  Women's 
Acts. — The  plaintiff,  having  bought  at  ah  execution  sale  the  interest 
of  a  judgment  debtor  in  certain  lands  owned  in  entireties  by  the  debtor 
and  his  wife,  sought  partition  of  the  said  lands,  field,  the  plaintiff 
took  as  tenant  in  common  with  the  debtor's  wife,  subject  to  her  right 
of  survivorship,  but  he  could  not  maintain  partition.  Barthowaik  v. 
Sampson  et  al  (1912)  133  N.  Y.  Supp.  401.    See  Notes,  p.  639. 

Receivers — Corporation  Tax  Levied  During  Receivership — ^Priority 
Over  Mortgage- — A  corporation   mortgaged   its  ferry  property  to  a 
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trustee  for  bondholders.  Pending  foreclosure  a  receiver  was  appointed 
who  managed  the  property  until  it  was  sold  "subject  to  all  taxes  which 
might  be  liens  thereon."  Held,  the  purchaser  took  subject  to  corpora- 
tion taxes  levied  during  the  receivership.    New  York  Terminal  Co.  y. 

I'  Gaus  (N.  Y.  1912)  98  X.  E.  11. 

I  While   oi)erating  franchises   may   well  pass   with   other  corporate 

't  property  by  sale  or  mortgage,  Willamette  M'fg  Go.  v.  Banh  (1886) 
119  U.  S.  191,  the  primary  franchise  to  be  a  corporation  is,  unless  by 

j'  express  statute,  see  Pierce  v.  Emery  (1856)  32  X.  H.  484,  inalienable. 

]■  3   Thompson,   Corporations,    (2nd  ed.)    §§   2900-2902.     Therefore  the 

.  appointment  of  a  receiver  pending  foreclosure  does  not  terminate  the 

■  separate  existence  of  the  corporation,  Decker  v.  Gardner  (1891)   124 

X.  Y.  334,  for  he  assumes  control  of  only  the  mortgaged  property. 

Bank  of  Montreal  v.  Fibre  Go.  (1901)   2  New  Bruns.  Eq.  328.     The 

sequestered  property  is  subject  as  before  to  taxes  upon  the  mortgaged 

operating  franchises,  Chesapeake  &  Ohio  Ry.  v.  Atlantic  Transp.  Go. 

(1900)  62  N.  J.  Eq.  751,  and  this  is  clearly  just,  for  such  charges, 

like  other  expenses  of  operation.  Buster  v.  Mann  (1900)  69  Ark.  23, 

should  be  borne  by  the  creditors  who  are  ultimately  to  receive  the 

earnings.    But  a  principal  purpose  of  the  receivership  is  to  remove  the 

mortgaged  property  beyond  the  reach  of  new  liens  for  which  it  is  not 

primarily  liable.     Cowan  v.  Plate   Glass   Go.    (1898)    184  Pa.   1.     It 

aid  therefore  seem,  on  principle,  that  the  lien  of  a  corporation  tax, 

ilch  is  not  a  tax  upon  any  part  of  the  sequestered  property,  should 

I   charge   that   property   in  the   hands   of  the   receiver.      Crews   v. 

nited  States  Gar  Co.  (1898)  57  X.  J.  Eq.  357;  cf.  Matter  of  Mather 

(1S94)   52  X.  J.  Eq.  607.     The  court  in  the  principal  case,  however, 

professed  to  follow  an  earlier  Xew  York  decision,  Central  Trust  Co. 

r.  R.  R.  Go.  (1888)  110  X.  Y.  250,  in  holding  that  a  receiver  pending 

foreclosure  operates  under  the  corporate  franchise,   and  so  that  the 

Tax  is  a  lien  upon  the  property  in  his  hands. 


Statute  of  Frauds — Contracts — Escrow  Deed. — The  defendant  con- 
tracted orally  to  convey  land  to  a  third  person  named  by  the  plaintiff, 
and  delivered  a  deed  in  escrow.  Held,  the  escrow  deed  did  not  render  the 
contract  valid  under  the  Statute  of  Frauds.  Barr  v.  Johnson  (Ark. 
1912)  144  S.  W.  527. 

The  delivery  of  a  deed  in  escrow  does  not  render  an  oral  contract 
for  the  sale  of  land  enforceable  against  the  vendee,  for  he  has  not 
signed  the  deed,  and  has  received  nothing  under  the  contract  until  there 
is  a  second  delivery.  Cogger  v.  Lansing  (1871)  43  X.  Y.  550;  Dvcett 
V.  Wolf  (1890)  81  Mich.  311.  It  has  also  been  held  that,  as  such  a  deed 
is  of  no  effect  in  passing  title,  it  wiU  not  make  the  contract  enforceable 
against  the  vendor.  Freeland  v.  Ghamiey  (1881)  80  Ind.  132.  Accord- 
ing to  another  view,  however,  the  vendor,  in  signing  the  deed,  has  given 
•a  sufficient  memorandum  in  writing  to  take  the  case  out  of  the  Statute 
'of  Frauds.  See  Jenkins  v.  Harrison  (1880)  66  Ala.  345.  The  correct- 
ness of  this  doctrine  becomes  apparent  when  the  very  informal  writings 
hich  have  been  regarded  as  satisfying  the  Statute  are  taken  into  con- 
deration,  see  Fry,  Specific  Performance,  §§  504,  505,  and  it  is  further 
supported  by  many  decisions  holding  that  a  deed  with  which  the  vendor 
:ha8  never  parted  is  sufficient  to  render  an  oral  contract  enforceable. 
.Blacknall  v.  Parish  (X.  C.  1860)  6  Jones  Eq.  70;  Wood  v.  Davis  (1876) 
82  HI.  311.     But  this  rule  should  be  restricted  to  the  comparatively 
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few  cases  in  which  the  deed  expresses  all  the  material  terms  of  the 
contract,  Popp  v.  Swanke  (1887)  68  Wis.  364;  Kopp  v.  Better  (1893) 
146  111.  437,  and  it  is  obvious,  therefore,  that  the  plaintiff  in  the  prin- 
cipal case,  who  was  not  named  in  the  deed,  could  not  use  it  to  enforce 
the  contract.    Henderson  v.  Beard  (1889)  51  Ark.  483. 

Statute  of  Frauds — Parol  Evidence  Connecting  Several  Writinqs,— 
The  plaintiff  sought  to  support  an  action  upon  a  contract  by  introduc- 
ing parol  evidence  to  connect  several  writings  which  together  contained 
the  terms  of  the  contract,  but  which  made  no  reference  to  each  other. 
Held,  the  evidence  was  not  admissible.  Boaring  Springs  Blank 
Book  Co.  V.  Lesser  (1912).  133  N.  Y.  Supp.  1032. 

It  is  everywhere  agreed  that  a  contract  may  be  taken  out  of  the 
Statute  of  Frauds  by  several  writings  which,  when  read  together, 
clearly  present  the  entire  agreement,  Thayer  v.  Luce  (1871)  22  Oh.- 
St.  62,  and  that  when  the  writing  signed  by  the  promisor  refers  to- 
others, they  may  be  identified  by  parol.  Beckwith  v.  Talbot  (1877) 
95  U.  S.  289;  Wilkinson  v.  Taylor  M'fg.  Co.  (1889)  67  Miss.  231.; 
When  there  is  no  such  reference,  the  courts  in  this  country  are  prac- 
tically unanimous  in  refusing  parol  testimony  to  connect  the  separate 
writings,  Bidgway  v.  Ingram  (1875)  50  Ind.  145;  Johnson  v.  Buck 
(1872)  35  N.  J.  L.  338;  contra,  Lee  v.  Mahoney  (1859)  9  la.  344, 
on  the  ground  that  to  admit  it  would  defeat  the  very  purpose  of  the 
Statute  by  permitting  parol  proof  of  the  promisor's  intention.  The 
English  courts  were  formerly  in  accord  with  this  view,  Jacob  v. 
Kirk  (1839)  2  M.  &  R.  221;  see  also  Clinan  v.  Cook  (1802)  1  Sch.  & 
Lef.  22,  but  they  have  departed  from  it,  and  now  hold  that  to  reject 
the  evidence  would  be  to  permit  a  technicality  to  obstruct  justice. 
Oliver  v.  Hunting  (1890)  L.  R.  44  Ch.  D.  205,  Long  v.  Millar  (1879) 
L.  R.  4  C.  P.  D.  450.  This  departure  seems  justifiable,  for  it  is  sub- 
mitted that,  when  the  promisor  has  put  into  several  writings  all  the 
essential  terms  of  the  contract,  it  does  not  amount  to  parol  proof 
of  his  intention  to  permit  the  promisee  to  show  that  all  are  parts  of 
a  whole,  and  that  to  deny  him  that  right  works  injustice. 

Suretyship  and  Guaranty — Contracts — Construction. — The  defend- 
ant contracted  to  guarantee  indebtedness  to  the  amount  of  $2,000.  The 
plaintiff  extended  credit  to  the  assured  for  more  than  that  amount,  and 
the  defendant  claimed  that  this  was  contrary  to  the  contract  and  ab- 
solved him  from  liability.  Held,  the  limitation  applied  to  the  guaran- 
tor's liability,  and  not  to  the  amount  of  credit  to  be  given.  Carson  v. 
Hurst  (Ga.  1912)  74  S.  E.  52. 

It  has  been  held  that  a  contract  of  guaranty  should  be  construed 
most  strongly  against  the  creditor,  on  the  ground  that  one  who  relies 
upon  such  an  instrument  should  ascertain  that  the  guarantor's  liability 
is  clearly  expressed,  Nicholas  v.  Paget  (1832)  1  Cr.  &  M.  48,  and  also 
because  the  law  should  not  compel  one  man  to  pay  another's  debt  unless 
he  plainly  manifests  his  intention  to  be  liable.  See  Bussell  v.  Clark's 
Ex'rs.  (1812)  7  Cranch  69,  90.  But,  going  to  the  opposite  extreme,  other 
courts  construe  such  contracts  against  the  guarantor  as  strongly  as 
the  wording  permits.  Mason  v.  Pritchard  (1810)  12  East  227;  Drum- 
mond  V.  Prestman  (1827)  12  Wheat  515,  holding  that,  by  failing  to 
clearly  limit  his  liability,  he  becomes  responsible  to  creditors  misled 
by  his  negligence.  Bright  v.  McKnight  (Tenn.  1853)  1  Sneed  158; 
Mamerow  v.  Nat.  Lead  Co.  (1900)  98  HI.  App.  460.  By  the  weight  of 
authority  now,  however,  contracts  of  guaranty,  like  other  contracts, 
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>;  should  be  construed  according  to  the  popular  sense  of  the  words  em- 
i  ployed,  without  favoring  either  party.  Noyes  v.  Nichols  (1855)  28  Vt. 
■  159.  It  i3  only  where  there  is  an  ambiguity,  unexplained  by  parol  evi- 
!  dence,  that  the  technical  rule  that  written  instruments  will  be  con- 
'  strued  against  the  maker  should  apply.     Crist  v.  Burlingame  (N.  Y. 

1862)  62  Barb.  351.  The  decision  in  the  principal  case  recognizes  these 
.  >  rules  of  construction,  and  the  result  reached  is  in  accordance  with,  other 
.    decisions  upon  similar  facts.    Rindge  v.  Judson  (1861)  24  N.  Y.  64; 

Church  V.  Albers  (1903)  174  Mo.  331. 

Trusts — ^Resulting  Trusts — Statute  of  Frauds — Co>.'veya>ce  to 
•  Wife. — The  plaintiff  paid  for  a  conveyance  which  was  taken  in  the 
name  of  his  wife,  who  orally  undertook  to  hold  in  trust  for  him.  At 
her  death,  she  devised  the  property  to  her  heirs.  Held,  the  plaintiff 
was  without  remedy.  Mullong  v.  Schneider  et  al.  (la.  1912)  134  N.  W. 
957. 

When  a  conveyance  is  taken  in  the  name  of  another,  it  is  funda- 
mental that  a  trust  results  to  the  one  who  pays  the  purchase  price,  on 
the  equitable  theory  that  it  is  intended  that  the  use  shall  accompany 
the  consideration.    3  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  1031.    Also,  when 
a  blood  consideration  exists,  the  presumption  of  a  resulting  trust  gives 
way  to  one  of  an  intended  gift  or  advancement.     Dyer  v.  Dyer  (1788) 
2  Cox  92;   Grey  v.  Qrey  (1677)  2  Swanst.  594.     Either  presumption 
may  be  rebutted  by  convincing  parol  evidence  of  an  intention  contrary 
to  it,  Williams  v.  Williams  (1863)  32  Beav.  370;  see  Marshall  v.  Crut- 
well  (1875)  L.  R.  20  Eq.  328,  for  resulting  trusts  are  regarded  as  aris- 
'  ing  by  operation  of  law  and  hence  as  expressly  exempted  from  the 
Statute  of  Frauds,  1  Perry,  Trusts,  (6th  ed.)  §137.    Moreover,  an  ex- 
'•ess  declaration  of  trust  is  mere  surplusage  upon  proof  of  facts  other- 
ise  sufficient  to  raise  a  resulting  trust,  which  may  accordingly  exist, 
Uiough  the  express  declaration  cannot  be  proved  because  of  the  Statute 
of  Frauds.    Barrows  v.  Bohan  (1874)  41  Conn.  278 ;  Bohinson  v.  Leflore 
'  (1881)  59  Miss.  148.    But  when,  as  in  the  principal  case,  the  facts  do 
not  give  rise  to  this  presumption,  it  is  said  that  to  raise  a  resulting 
trust  by  proof  of  an  express  declaration  would  be  to  give  effect  to  a 
parol  trust,  which  is  void  by  the  Statute  of  Frauds.    Bispham,  Equity, 
Tth  ed.)  §  80;  Sheldon  v.  Harding  (1867)  44  HI.  68.    But  as  the  in- 
ntion  of  the  grantor  is  controlling,  it  is  at  least  arguable  that  the 
express  declaration  should  be  admitted  merely  to  rebut  the  presumed 
i     advancement,  in  which  case  the  payment  of  the  purchase  price  by  the 
plaintiff  would  cause  a  trust  to  result  to  him.    It  would  seem,  in  any 
,event,  that  the  plaintiff  should  have  been  allowed  to  recover  on  the  theory 
of  a  constructive  trust  arising  from  the  defendant's  unconscientious 
retention  of  the  property.  6  Columbia  Law  Review  326. 

Trusts — Voluntary  Declaration  of  Trust  in  Real  Estate. — The 
plaintiff  sought  to  enforce  a  trust  which  the  defendant  had  voluntarily 
(declared  on  his  land.  Held,  the  absence  of  consideration  did  not  defeat 
ithe  trust    Schumacher  v.  Dolan  (la.  1912)  134  K  W.  624. 

At  common  law  a  use  could  be  created  without  consideration  by 
'ffine,  feoffment  or  recovery;  but  when  there  was  no  transmutation  of 
.possession  a  blood  or  valuable  consideration  was  necessarj-.  Gilbert, 
iUses,  (2nd  ed.)  46.  Accordingly,  no  use  would  be  enforced  in  favor 
!of  a  volunteer  unless  the  owner  had  parted  with  his  legal  title. 
(Doctor  &  Student,  Dial.  II,  Ch.  22,  23;  see  Sharington  v.  Strotton 
(1565)  Plowden  298.    It  was  later  held  that  the  legal  owner  of  a  chose 
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in  action  might  create  himself  trustee  of  it  by  a  voluntary  declaration 
in  favor  of  another.  Ex  parte  Pye  (1811)  18  Ves.  140.  However 
anomalous  this  decision  may  be  upon  strict  principles,  it  was  a  result 
flowing  naturally  from  the  difficulties  at  that  time  surrounding  the 
voluntary  transfer  of  a  chose  in  action.  It  is  therefore  probable  that  a 
different  result  would  have  been  reached,  in  accordance  with  the  older 
authorities,  had  the  res  consisted  of  an  interest  in  land,  which  was  { 
freely  transferable.  While  in  England  the  doctrine  has  been  extended  i 
to  support  a  voluntary  declaration  of  trust  in  land,  Steele  v.  Waller 
(1860)  28  Beav.  466,  in  this  country  the  courts,  adhering  to  common 
law  principles,  have  denied  its  application  to  real  estate.  Pittman  v. 
Pittman  (1890)  107  N.  C.  159;  Thompson  v.  Branch  (Tenn.  1838) 
Meigs  390;  contra,  Leeper  v.  Taylor  (1892)  111  Mo.  312.  As  the 
soundness  of  the  doctrine  that  a  voluntary  declaration  of  trust  is 
enforceable,  is,  as  an  original  proposition,  questionable,  this  reluctance  ; 
to  extend  its  application  to  land  is  commendable. 

i 
Vendor   and   Purchaser — Bona   Fide   Purchaser — ^Possession    of  a  [ 
Tenant  as  Notice  of  His  Landlord's  Title. — ^Land  in  possession  of  a  I 
tenant  was  conveyed  to  the  plaintiff,  who  failed  to  record  his  deed.  ' 
While  the  tenant  continued  in  possession,  the  grantor  conveyed  to  the 
defendant,  who  had  knowledge  of  the  original  lease,  but  was  ignorant 
of   the   deed.     Held,  three  judges   dissenting,  the  possession   of  the 
tenant  was  sufficient  to  put  the  defendant  upon  inquiry  as  to  the 
plaintiff's  claim.    Penrose  v.  Cooper  (Kan.  1912)  121  Pac.  1103.     See 
Notes,  p.  549. 

Vendor  and  Purchaser — Warehouse  Eeceipts — Transfer. — The  owner 
of  cotton  deposited  it  in  the  defendant's  warehouse,  and  took  a  receipt 
which  stipulated  that  it  should  be  returned  on  delivery  of  the  cotton. 
He  then  sold  the  receipt  to  the  plaintiff,  and  later  induced  the  defend- 
ant to  deliver  the  cotton  to  himself.  The  plaintiff  sued  for  the  value 
of  the  cotton,  and  the  defendant  pleaded  that  it  had  no  notice  of  the 
transfer  of  the  receipt.  Held,  one  judge  dissenting,  the  plea  was 
good.  Stamford  Compress  Co.  v.  Farmers'  &  Merchants'  Bank  (Tex. 
1912)  143  S.  W.  1142. 

Warehouse  receipts  are  documents  of  title,  and  their  delivery  has 
the  same  effect  in  transferring  title  as  the  delivery  of  the  goods  them- 
selves. Gibson  V.  Stevens  (1850)  8  How.  384;  Bank  v.  HuH 
(1892)  99  Ala.  130.  At  common  law,  since  there  was  no  privity  of 
contract  between  the  assignee  of  such  receipts  and  the  warehouseman, 
the  assignee  could  proceed  against  the  warehouseman  only  in  the  name 
of  his  assignor.  Thompson  v.  Dominy  (1845)  14  M.  &  W.  402.  Now 
statutes  in  most  States  have  made  warehouse  receipts  negotiable. 
See  statutes  in  Mohun,  Warehousemen.  Under  these  statutes,  how- 
ever, the  receipts  are  not  regarded  as  negotiable  instruments,  in  a 
technical  sense,  but  the  effect  of  the  statutes  is  merely  to  permit  the 
assignee  to  proceed  directly  against  the  warehouseman.  Shaw  v. 
Railroad  (1879)  101  TJ.  S.  557.  Since  the  purpose  of  this  legislation 
was  to  make  warehouse  receipts  freely  assignable,  it  seems  that  the 
assignee  should  no  longer  be  required  to  inform  the  warehouseman 
of  an  assignment.  In  issuing  the  receipts,  the  warehouseman  repre- 
sents that  he  will  hold  the  goods  for  the  owner  of  the  receipts,  and  he 
should  be  estopped  from  setting  up  a  delivery  to  anyone  else  as  a 
defense.  Star  Compress  Co.  v.  Meridan  Cotton  Co.  (1905)  87  Miss. 
228. 
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The  Law  of  Keal  Estate  Brokers.  With  Forms. — By  Fred.  L. 
G«oss  of  the  Brooklyn  Bar.    New  York :   The  Ronald  Press.    1911. 

The  author,  with  his  experience  and  accumulated  data,  doubtless 
can,  and  he  ought  to,  write  another  and  a  useful  book.  In  the  book 
that  he  has  written  he  gives  his  data,  but  withholds  the  benefit  of  his 
legal  training  and  experience. 

In  his  preface  he  says  that  he  has  sought  wherever  possible  "to 
state  principles  in  the  language  of  the  courts  rather  than  substitute  his 
own  language,  thus  presenting  what  the  courts  have  reaUy  said  instead 
of  what  the  text  writer  says  they  have  said."  The  result  of  the  au- 
thor's application  of  this  principle  is  a  compromise  between  a  text  book 
and  a  digest,  and,  as  is  almost  inevitable,  lacks  the  virtues  of  either. 

Opinions  of  courts  are  addressed  to  the  facts  at  bar,  and  to  de- 
termine the  contribution  of  a  decision  to  the  law  of  a  subject  requires 
knowledge  of,  and  discriminating  application  of  the  language  to, 
those  facts.  Were  it  not  so,  a  good  digest  would  serve  aU  the  pur- 
poses of  a  law  library. 

A  text  writer  should  illustrate,  harmonize  and  suggest,  and  if  he 
would  serve  any  useful  purpose  he  must  liberally  supply  what  "the 
t«xt  writer  says"  the  decisions  mean.  This  the  author  has  scarcely 
attempted.  His  reader  must  go  to  the  cases  cited,  not  to  verify  the 
author  but  to  find  out  what  the  law  is ;  and  must  still  go  to  the  digests 
to  be  sure  that  the  cases  cited  are  all  that  he  needs  to  consult.  The 
book  has  therefore  little  reason  for  being. 

The  following,  which  is  selected  at  random,  is  typical  and  an 
illustration  of  the  way  in  which  the  book  breaks  down  for  lack  of 
personal  contribution  by  the  author: 

Section  134  reads  as  follows: 

"Where  the  broker  does  not  accomplish  the  precise  thing  which 
he  was  employed  to  do,  but  what  he  did  is  accepted  by  the  owner  as 
being  satisfactory,  the  broker  is  entitled  to  commissions. 

If  the  broker  negotiates  a  contract  different  from  that  prescribed 
by  his  employer  and  the  employer  subsequently  ratifies  it,  and  thus 
a  contract  is  finally  made  which  is  satisfactory  to  him,  then  the  broker 
has  earned  his  commission.  This  applies  where  the  broker  has  acted 
in  good  faith,  and  the  contract  made  is  either  signed  by  the  employer 
himself  or  is  approved  or  ratified  by  him.  It  has  been  said,  however, 
that  'the  mere  approval  of  the  contract  made  by  the  broker  where  it  is 
substantially  different  from  the  contract  he  was  employed  to  make, 
cannot  of  itself  be  held  to  be  an  acceptance  by  the  owner  as  perform- 
ance of  the  broker's  obligations.'" 

This  leaves  the  reader  in  the  dark  as  to  what  is  a  ratification  and 
what  is  not.  For  lack  of  the  explanation  or  clue  which  the  author's 
experience  and  legal  training  might  have  supplied  it  is  meaningless. 

Similar  instances  might  be  given  of  indecision  in  treatment  of 
almost  every  matter  touched  upon,  but  to  point  out  all  of  the  defects 
of  the  book  would  require  that  it  be  paralleled  by  a  running 
commentary. 
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Undoubtedly  in  the  subject  treated  in  this  book  much  depends 
upon  fine  shadings  of  fact  and  there  is  much  diversity  of  opinion,  but 
the  author  might  have  made  an  effort  to  point  out  the  lines  along 
which  distinctions  are  drawn,  and  where  the  decisions  are  conflicting 
to  indicate  what  is  the  weight  of  authority  and  which  the  better 
opinion. 

A  bad  principle  of  arrangement  also  contributes  to  the  cloudiness  of 
the  book.  I  was  told  once  of  a  girl  who  in  packing  her  trunk  tried  to  leave 
one  end  of  everything  sticking  up  so  that  when  she  wanted  a  particular 
article  of  dress  she  had  only  to  open  the  top  of  the  trunk  and  grab  it. 
The  author  has  followed  the  same  principle  in  packing  his  book.  He 
has  tried  to  arrange  it  so  that  one  can  find  complete  in  a  separate 
chapter  or  separate  paragraph  the  answer  to  the  particular  problem 
of  the  moment  without  having  or  troubling  to  acquire  any  knowledge 
of  the  general  subject.  The  intent  is  praiseworthy,  but  the  result, 
as  the  result  of  any  similar  attempt  is  bound  to  be,  is  simply  incom- 
pleteness, repetition,  and  apparent  contradiction. 

J.  G.  Boston. 

Cases  on  Administrative  Law.  By  Ernst  Freund.  St.  Paul, 
Minnesota:  West  Publishing  Co.    1911.    pp.  xxi,  681. 

The  study  of  administrative  law  is  indebted  to  this  compilation  of 
Professor  Freund's  for  a  service  even  more  important  than  that 
rendered  to  the  law  of  trusts  by  the  case-book  of  Dean  Ames.  The 
subject  matter  of  the  collection  still  receives  but  slight  recognition 
in  the  law  school  curriculum.  Those  who  concede  its  existence  as  a 
separate  field  of  study  disagree  as  to  its  scope  and  content.  There  ia 
still  room  for  the  work  of  the  pioneer.  Professor  Goodnow  has  blazed 
the  trail  and  made  straight  the  way  for  the  student  of  government. 
Professor  Freund's  interest  seems  to  lie  more  particularly  in  develop- 
ing the  subject  from  the  point  of  view  of  individual  private  right. 
His  selection  and  arrangement  of  cases  merits  unqualified  approval  not 
only  because  it  provides  an  admirable  case-book  for  the  class-room 
and  thus  promotes  the  study  of  an  important  subject,  but  because  it 
aids  materially  in  securing  a  more  definite  conception  of  what  are  still 
ill-defined  categories  of  legal  principles.  Painstaking  scholarship  and 
a  genius  for  classification  and  arrangement  have  afforded  supreme 
excellence  of  technique  in  the  difficult  art  of  case-book  making. 

The  cases  in  the  collection  deal  with  the  methods  of  securing 
judicial  relief  against  administrative  action  and  with  objections  to  the 
validity  of  such  action  either  because  the  power  to  act  was  improperly 
vested  in  an  administrative  authority,  or  because  the  specific  action 
taken  failed  to  comply  with  the  procedural  requirements  imposed  by 
some  statute  or  constitution.  For  the  most  part  these  objections 
may  be  related  to  the  constitutional  requirement  of  due  process  of  law. 
Particular  decisions  upon  the  remedy  available  against  administrative 
action  may  involve  directly  no  constitutional  question;  yet  the  im- 
possibility of  securing  judicial  relief  may  be  urged  in  the  proper  form 
of  action  as  a  reason  for  denying  the  power  of  the  legislature  to  veet 
in  the  administration  authority  to  act  in  the  manner  complained  of. 
Certain  it  is,  at  any  rate,  that  any  conception  of  the  field  of  American 
administrative  law  must  embrace  many  problems  of  distinctly  constiti:^ 
tional  import.  Administrative  law  is  in  large  part  a  subdivision  (u. 
constitutional  law.     Schematically  the  two  fields  cannot  be  made  dia* 
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tinct.  Yet  from  the  point  of  view  of  class  instruction  this  collection 
involves  slight  duplication  of  the  work  covered  in  any  course  in  con- 
stitutional law.  The  constantly  widening  sphere  of  administrative 
activity  and  the  corresponding  increase  in  number  and  importance  of 
the  interests  of  person  and  property  subjected  to  administrative  con- 
trol make  it  highly  desirable  that  the  special  problems  treated  in 
Professor  Freund's  collection  be  made  a  separate  topic  of  study  in  all 
our  law  schools. 

T.  R.  Powell. 

Handbook  ok  the  Constructiok  axd  Ixterpbetatiox  of  the  Laws. 
By  Hekry  Campbell  Black.  Second  Edition.  St.  Paul,  Minnesota: 
West  Publishing  Company.    1911.    pp.  xii,  710. 

The  most  distinguished  and  authoritative  interpreter  of  the  civil 
law  in  Germany  (if  not  in  Europe)  during  the  latter  part  of  the  nine- 
teenth century,  Professor  Windscheid  of  Leipzig  University,  was  ac- 
customed to  tell  his  students  that  the  degree  of  freedom  with  which 
written  laws  were  interpreted  by  courts  varied  in  different  countries 
and  at  different  times.  In  endeavoring  to  determine  and  carry  out  the 
purpose  of  a  law  {voluntas  legis),  courts  were  accustomed,  everywhere 
and  always,  "to  think  over  again  the  thought  which  the  legislator  was 
trying  to  express."  The  Roman  jurists,  however,  did  more  than  this: 
they  did  not  hesitate  "to  think  out  the  thought  which  the  legislator 
was  trying  to  think."  It  was  Windscheid's  belief  that  modem  courts 
did  not  do  this;  but  he  knew  practically  nothing  of  the  history  of  the 
English  law,  and  he  was  apparently  not  familiar  with  French  judicial 
practice.  In  1904,  in  connection  with  the  celebration  of  the  centenary 
of  the  French  Civil  Code,  M.  Ballot-Beaupre,  chief  justice  of  the 
highest  court  in  the  Republic,  declared  that  the  provisions  of  the 
Xapoleonic  legislation  had  been  adapted  to  modern  conditions  by  in- 
terpretation "in  the  evolutive  sense."  ""We  do  not  inquire,"  he  ex- 
plained, "what  the  legislator  willed  a  century  ago,  but  what  he  would 
have  willed  if  he  had  known  what  our  present  conditions  would  be." 

In  Mr.  Black's  treatise  on  construction,  which  is  substantially  a 
laborious  and  excellent  digest  of  the  American  cases  on  the  subject, 
and  which  has  deservedly  achieved  the  success  of  a  second  edition,  the 
student  will  find  no  hint  of  such  audacities.  Mr.  Black  has  not  con- 
sidered, apparently,  what  the  courts  have  done  or  are  doing;  he  has 
confined  his  attention  to  what  they  say  they  do.  This,  of  course,  is  a 
defensible  method  of  constructing  a  treatise  for  practitioners.  The 
lawyer  must  address  the  court  in  its  own  language.  K  he  wishes  the 
'  court  to  extend  its  power  of  interpretation,  he  will  cite  dicta  concern- 
ing its  duty  to  consider  the  "spirit  and  reason  of  the  law"  (pages 
66-76),  and  to  carry  out  its  "purpose"  (pages  76-80),  even  as  regards 
its  "implications"  (pages  84-94).  He  will  be  careful  not  to  confine  too 
closely  the  exact  degree  of  power  which  he  wishes  the  court  to  exercise ; 
it  would  imperil  his  cause  to  employ  the  searching  analysis  of  a 
Windscheid  or  the  frank  language  of  a  Ballot-Beaupre. 

Mr.  Black  himself  regards  all  such  extensions  of  the  judicial  power 
as  illegitimate;  and  in  his  preface  (page  vi)  he  asserts  that  our  courts 
are  steadily  becoming  more  conservative  in  this  matter.  No  one's 
judgment  on  this  point  is  entitled  to  higher  consideration  than  Mr. 
.Black's;  but  his  opinion  would  carry  fuller  conviction  if  his  method 
of  investigation  were  different.  When  he  says  that  a  doctrine  has  been 
abandoned,  it  is  not  always  certain  that  the  evidence  adduced  goes 
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beyond    proving    that    the    phraseology    in    which    the    doctrine    was 
formerly  stated  has  become  obsolete. 

The  reviewer  finds  himself  least  in  accord  with  the  author  in  the 
matter  of  the  construction  of  constitutions.    In  some  cases  Mr.  Black's 
statements  seem  open  to  criticism  even  from  his  own  point  of  view, 
taking   into   consideration   merely   the  language  used  by   the  courts. ! 
For  example,   the   very   important  statement   that   "the  principle   of  j 
stare  decisis  applies  with  special  force  to  the  construction  of  constitu- 
tions"   (page   44),    is    supported   by    one    citation    only:     Maddox   v.\ 
Graham,  2  Metcalf  (Ky.)  56.     In  that  case  the  reviewer  can  find  no  ' 
such  assertion  or  implication.    All  that  he  can  find  is  the  declaration  ' 
(at  page  85)  that  stare  decisis  applies  with  special  force  where  the  case 
involves  the   validity  of  contracts  and  the  rights   of  innocent  third  \ 
parties  under  a  statute  previously  examined  and  upheld  as  constitu-  i 
tional  by  the  same  court.     On  the  other  hand  there  are  decisions  not  \ 
cited  by   Mr.   Black   which  make   more   or  less   directly   against  his ' 
generalization :   cf.  Willis  v.  Owens,  43  Texas  41   (48) ;  Kneeland  v. ; 
Milwaukee,   15  Wis.  454   (692);  Kobinson  v.   Schenck,  102  Ind.  307} 
(319).    And  if  we  consider  in  particular  whether  any  such  generaliza-  j 
tion  is  applicable  in  the  matter  of  interpreting  the  federal  Constitu- 1 
tion,  we  search  in  vain  for  any  decisions  or  dicta  which  would  support  ■ 
it.     On  the  other  hand,  in  Pollock  v.  Farmers'  Loan  and  Trust  Com-  [ 
pany,   157   U.   S.  429    (574-576),   we  find  that  the  doctrine  of  stare 
decisis  is  applicable  only  "in  respect  of  decisions  directly  upon  the 
points  in  issue,"  and  is  "not  to  extend  to  any  decision  upon  a  con- 
stitutional question"  if  the  court  "is  convinced  that  error  in  principle 
might  supervene."     It  is  probable  that  Mr,   Black,  like  many  other 
lawyers  and  laymen,  dislikes  the  position  which  the  Supreme  Court 
took  in  that  famous  case;  but  it  is  an  extraordinary  proceeding  to 
ignore  it. 

If  we  consider  the  question  from  other  points  of  view  than  Mr. 
Black's — if  we  ask  not  only  what  the  Supreme  Court  has  said  but  also 
what  it  has  done — it  would  be  extremely  difficult  to  show  that  that 
tribunal  has  adhered  more  rigidly  to  previous  decisions  in  construing 
the  Constitution  than  in  interpreting  ordinary  statutes.  And  if  we  go 
still  further  from  any  of  the  points  of  view  which  Mr.  Black  takes — 
if  we  consider  that,  while  state  constitutions  are  easily  amended — 
the  federal  Constitution  is  practically  unamendable — may  we  not  legiti- 
mately inquire  whether  the  situation  does  not  justify  the  assertion 
that  the  principle  of  stare  decisis  should  apply  with  less  force  to  the 
construction  of  the  federal  Constitution  than  to  any  class  of  cases 
with  which  the  Supreme  Court  has  to  deal?  May  we  not  say  that 
there  is  more  reason  for  interpreting  that  Constitution  "in  the  evolu- 
tive sense"  than  can  be  found  for  so  interpreting  any  other  body  of 
written  law  in  the  world? 

The  same  failure  to  consider  the  difference  between  our  amendable 
state  constitutions  and  our  inflexible  federal  Constitution  appears  in 
Mr.  Black's  statements  that  "in  the  construction  ...  of  a  con- 
stitution the  courts  have  nothing  to  do  with  the  argument  from  in- 
convenience"; that  they  are  not  at  liberty  to  take  into  account  pros- 
pective "unjust,  oppressive  or  invidious  results";  and  that  they  are  not 
to  consider  "changes  in  public  opinion"  produced  by  "the  increasing 
complexity  of  modem  life."  (Pages  35,  36.)  All  these  statements, 
indeed,  are  limited  to  cases  where  the  meaning  of  a  constitutional 
provision  is  "obvious";  but  this  is  a  matter  on  which  opinions  may 
easily  differ,  and  it  is  well  known  that  the  opinions  even  of  judges  are 
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influenced,  consciously  or  unconsciously,  by  their  ideas  of  conveniens 
and  justice  and  by  public  opinion.  Couple  this  position  of  Mr.  Black's 
with  his  doctrine  that  stare  decisis  "applies  with  special  force  to  the 
construction  of  constitutions,"  and  the  attitude  taken  by  the  New  York 
Court  of  Appeals  in  its  interpretation  of  '"due  process"  becomes 
natural  if  not  inevitable.  On  the  other  hand,  the  attitude  which  the 
Supreme  Court  at  Washington  is  now  assuming  in  the  interpretation 
of  "due  process"  appears  to  involve  the  negation  of  one  or  the  other, 
if  not  of  both,  of  Mr.  Black's  principles. 

Munroe  Smith. 

The  Law  of  Contracts.  By  Clarence  D.  Ashley.  Boston: 
Little,  Brown  &  Co.    1911.    pp.  ix,  310. 

This  carefully  and  conscientiously  prepared  treatise  well  deserves 
the  attention  and  study  of  the  profession,  as  well  as  students  of  law. 
It  is  a  scholarly  work,  and  discloses  painstaking  investigation  on  the 
part  of  its  author. 

One  feature,  particularly,  entitles  the  book  to  high  commendation, 
namely,  its  lucidity,  which  is  coupled  with  a  freedom  from  efforts  at 
evasion  of  difficult  questions.  Too  many  text-books  manifest  such 
confusion  of  thought,  or  of  expression  of  thought,  that  the  reader  is 
left  in  a  maze,  or,  at  the  very  least,  in  tmcertainty  as  to  just  where 
the  author  stands  on  a  given  proposition,  "this  may  result  from  either 
one  of  two  things: — to  wit,  either  from  the  author's  failure  to  think 
clearly,  or  from  his  wilful  design  to  cover  up,  by  mystification  of 
language,  his  paucity  of  thought  on  the  subject  under  discussion. 

The  work  under  review  is  entirely  free  from  this  vice.  The  author 
does  not  seek,  in  any  part  of  his  work,  to  dodge  an  issue,  but  on  the 
contrary  meets  it  courageously  and  when  he  does  not  find  a  solution 
satisfactory  to  himself  he  frankly  says  so.  In  a  word,  the  author  is 
entitled  to  the  highest  praise  for  the  intellectual  honesty  displayed  in 
his  labors.  In  this  respect  the  treatise  should  be  a  model  for  other 
I  writers. 

The  book  covers,  in  compact  form,  all  the  topics  legitimately  be- 
'  longing  to  the  law  of  simple  contracts,  and  in  addition  contains  some 
discussion  of  the  law  of  promises  under  seal.  It  is  proper  to  couple 
with  a  treatise  on  the  law  of  simple  contracts  sufficient  discussion  of 
the  law  governing  promises  under  seal  as  may  be  necessary  to  dis- 
tinguish the  former  from  the  latter. 

It  is  not  inconsistent  with  a  declaration  that  this  treatise  is  a 
distinct  contribution  to  the  literature  on  the  subject,  to  say  that  con- 
clusions other  than  some  of  those  reached  by  the  author  might  be  more 
satisfactory.  For  example,  one  could  not  very  well  agree  with  the  con- 
clusion reached  in  the  disciossion  on  page  14  in  respect  of  the  question 
•which  would  arise  in  the  case  of  an  offer  sent  from  New  York  to 
Massachusetts  and  a  letter  of  acceptance  mailed  in  Massachusetts, 
addressed  to  the  offerer  in  New  York.  The  point  of  the  Massachiosetts 
doctrine  in  respect  of  an  offer  by  letter,  contemplating  a  bilateral  con- 
tract, is  that  the  acceptance,  to  be  such,  must  be  a  promise,  and  that 
a  promise  is  nothing  until  it  is  conununicated,  and  that  therefore  the 
letter  containing  such  promise  must  be  received  and  read  by  the 
offerer  before  acceptance  takes  place. 

By  way  of  further  illustration,  it  would*  be  difficult  to  agree  with 
the  statement  of  the  author  on  page  70.  In  a  discussion  of  the  case 
of  Pillans  v.  Van  Mierop,  he  says : 
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"As  the  case  concerned  negotiable  paper,  it  was  not  necessary  to 
pass  upon  the  question  of  consideration,  and  the   Court  could  havei 
sustained  its  conclusion  upon  the  theory  that  the  doctrine  was  noti 
involved." 

The  converse  seems  to  be  the  fact  and  the  law,  namely,  that  not 
only  is  the  doctrine  of  consideration  involved  in  questions  of  negoti- 
able paper,  but  in  the  case  of  negotiable  paper,  as  in  the  case  of  simple 
contracts,  the  doctrine  of  consideration  is  inevitably  involved,  the  only 
distinction  between  negotiable  paper  and  simple  contracts  being,  that! 
in  the  case  of  the  former  consideration  is  presumed,  whereas  in  the 
latter  it  is  not.  Therefore,  although  "the  case  concerned  negotiable 
paper"  it  was  necessary  for  the  Court  to  pass  upon  the  question  of 
consideration.  And  incidentally  it  might  be  remarked  that  the  Court 
passed  erroneously  upon  that  question,  and  the  decision  in  the  case 
would  not  be  law  anywhere  to-day. 

One  may  well  agree  with  the  author  upon  the  proposition  that 
definitions  are  in  general  unsatisfactory  and  frequently  lead  to  con- 
fusion, but  one  cannot  agree  with  the  author  when  he  remarks : 
"It  may  well  be  said  that  any  description  of  consideration  leaves  us 
where  we  started  and  no  satisfactory  definition  can  be  given.  This  is 
true,  and  an  understanding  of  the  doctrine  must  be  gained  through  its 
application  and  by  illustration."  With  this  before  us  it  may  well  be 
asked  why  it  is  not  entirely  adequate,  descriptive  and  precise  to  say 
that  in  simple  contracts  any  surrender  of  a  legal  right  may  he  a  con- 
sideration for  a  promise.  This  covers  all  the  cases,  is  simple,  and  gets 
rid,  at  once,  of  the  incorrect  conception  that  anything  to  be  a  con- 
sideration must  be  of  value. 

"Detriment,"  as  thus  defined,  is  the  universal  and  the  only  con- 
sideration which  will  serve  for  a  simple  promise. 

The  author  enters  into  a  discussion  of  what  he  regards  as  the 
troublesome  question  involved  in  cases  of  offers  contemplating  uni- 
lateral contracts,  in  case  the  offerer  revokes  his  offer,  when  the  act 
called  for  has  been  partially  performed.  The  difficulty  in  the  question, 
he  conceives,  arises  because  of  the  resulting  hardship  to  the  offeree. 
He  advances  a  very  ingenious  theory  by  which  to  overcome  this  hard- 
ship. His  theory  is  that  by  the  application  of  the  doctrine  of  estoppel 
the  offerer  will  be  prevented  from  withdrawing  his  offer  after  the 
offeree  has  acted  in  reliance  upon  it.  It  would  seem  that  this  sugges- 
tion, ingenious  as  it  is,  must  be  rejected  because,  as  the  author  him- 
self in  some  degree  admits,  the  elements  of  an  estoppel  are  not  present. 
For  an  estoppel  there  must  be  a  representation  which  is  false.  All  an 
offerer  does  is  to  make  a  promise,  that  is  to  say,  an  undertaking  to  do 
something  in  the  future,  if  the  offeree  will  do  something  else.  Now, 
a  promise,  or  an  undertaking  to  do  something  in  the  future,  cannot 
possibly  be  true  or  false.  It  is  simply  an  engagement  for  the  future 
and  therefore  the  first  element  of  an  estoppel  is  entirely  lacking. 
Furthermore,  there  does  not  seem  to  be  any  great  hardship  to  the 
offeree  except  one  of  his  own  making.  He  is  not  obliged  to  begin  per- 
formance of  the  act  which  constitutes  the  acceptance  of  the  offer,  and 
if  he  does  begin  it,  he  must  realize  that  it  is  at  his  own  risk;  and 
if  in  fact  the  offer  is  withdrawn  before  he  finishes  the  act,  it  is  only 
what  he  might  have  expected.  He  could  have  protected  himself  easily 
by  insisting  that  the  contract  should  be  in  the  bilateral  form. 

The  author's  discussion  of  the  subject  of  "conditions  subsequent" 
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and  the  clear  brand  of  spuriousness  which  he  puts  upon  them  is 
admirable.  They  have  no  place  in  simple  contracts  and  should  be 
relegated  to  the  province  where  they  properly  belong,  to  wit,  the  law 
of  property.  What  are  improperly  called  conditions  subsequent  are  in 
reality  nothing  but  conditions  precedent,  as  the  writer  emphatically 
declares. 

Space  will  not  permit  any  further  reference  to  specific  parts  of 
this  interesting  work,  and  it  only  remains  to  say  that  the  treatise  has 
demonstrated  the  fact  that  a  subject  is  never  exhausted,  but  may 
always  be  further  developed  and  elucidated  out  of  the  mature  thoughts 
of  earnest  scholars. 

Charles  Thaddexis  Terry. 

The  Liability  of  Eailroads  to  Interstate  Employees.  By 
Philip  J.  Doherty.  Boston:  Little,  Brown  &  Company,  1911. 
pp.  371. 

This  treatise  concerns  certain  aspects  of  federal  regulation  of  the 
remedy  for  death  or  injury  to  employees  in  the  service  of  interstate 
railroads.  In  an  appendix  the  author  reproduces  the  principal  federal 
statutes  defining  the  responsibility  of  the  interstate  carriers  as  em- 
ployers toward  their  employees;  such  as  the  so-called  Employer's  Lia- 
bility Acts  of  1906,  1908  and  1910;  the  Safety  Appliance  Acts  of 
1893,  1896,  1903  and  1910;  the  Ash  Pan  Law;  the  Hours  of  Service 
Act,  and  the  Boiler  Inspection  Law.  The  last  four  Acts  are  im- 
portant elements  in  any  discugsion  of  the  Federal  Employer's  Liability 
Law  because  Sections  3  and  4  of  the  latter  give  a  remedy  to  those 
'within  the  purview  of  that  act  wherever  the  employer's  "violation 
.  .  .  of  any  statute  enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  or  death  of  such  employee." 

The  treatment  of  the  subject  is  divided  into  two  nearly  equal  parts, 
the  first  consisting  of  a  discussion  of  the  state  of  the  law  preceding 
the  various  enactments  of  Congress  and  the  effect  of  these  acts,  to- 
gether with  a  most  painstaking  analysis  of  the  statutes  and  their 
application;  the  second,  comprising  a  consideration  of  the  question  of 
'the  constitutionality  of  the  Employer's  Liability  Act  of  1908.  This 
part  concludes  with  a  review  of  the  now  famous  Hoxie  Case.  The 
author  is  much  more  effective  in  the  first  division  of  his  book  than  he 
is  in  his  discussion  of  constitutional  questions. 

The  analysis  of  the  principal  statute  and  the  comment  upon  and 
quotation  from  adjudicated  cases  are  in  the  main  excellent.  This  por- 
tion of  the  volume  will  be  of  real  value  to  that  very  considerable 
number  of  our  bar  engaged  in  litigation  respecting  personal  injuries. 
It  gives  an  orderly  and  fairly  detailed  treatment  of  all  the  essential 
points  likely  to  arise  in  any  ordinary  litigation  under  the  Act. 

The  constitutional  questions  are  not  treated,  however,  in  the  same 
thorough  and  authoritative  manner,  and  one  feels  that  there  is  much 
Tiore  of  metaphysics  and  economics  underlying  the  author's  conclu- 
sions than  there  is  of  law. 

JacJeson  E.  Reynolds. 
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THE  GENIUS  OF  THE  COMMON  LAW.^ 

V.  Rescue  and  Ransom. 

Having  now  seen  something  of  the  troubles  that  beset  our 
lady  and  her  servants  at  sundry  stages  of  their  pilgrimage,  we 
may  well  be  curious  about  the  remedies :  and  here  we  must  deal 
tenderly  with  lay  common  sense,  which  may  be  apt  to  think  that 
we  are  making  a  great  fuss  and  mystery  about  nothing  to  magnify 
the  importance  of  our  faculty.  The  plain  man  is  ready  enough  to 
believe  that  the  Common  Law  has  had  outworn  and  cumbrous 
tools  to  work  with.  What  he  does  not  so  readily  see  is  why  we 
should  not  scrap  our  old  plant  like  other  modern  men  of  business 
and  say  no  more  about  it ;  or  for  that  matter  why  it  was  not  done 
centuries  ago. — So  simple  a  thing,  he  will  say,  for  you  lawyers  to 
devise  new  and  better  forms ;  you  have  not  even  cost  of  materials 
to  reckon  with  ;  nothing  but  pen  and  ink — yes,  and  brains,  I  know ; 
but  without  brains  no  business  of  any  kind  gets  done.  Did  King 
Henry  H  sit  up  o'nights  over  the  Assize  of  Novel  Disseisin,  what- 
ever that  may  have  been?  Well,  I  suppose  that  was  what  he  was 
king  for. — My  dear  man,  answers  our  lady  the  Qommon  Law,  I 
have  to  tell  you  that  it  was  just  you  lay  people,  as  often  as  not, 
who  hindered  my  servants  from  improvmg  things  in  the  simplest 
way  when  they  were  eager  to  do  it  and  drove  them  into  making 
their  improvements  by  crooked  devices,  to  the  great  disparage- 
nent  of  my  honour  and  worship,  and  useless  charges  and  vexa- 
ion  of  my  suitors. — Will  the  worthy  layman  believe  that?  Our 
ime  is  full  short  to  convince  him  if  he  does  not  already  know 

^Errata. 

Vol.     XII     p.     190,     note     i:     "STON-NAUGH"     should  be     "STON. 
Vanyl." 

Vol.  XII  p.  292,  line  35:   "formation"  should  be  "formalism." 
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the  facts.     We  can  only  give  him  a  few  of  them  in  the  time  we 
have. 

One  fact  is  that  in  the  thirteenth  century  the  king's  judges 
and  clerks  were  ready  to  provide  new  forms  of  writs  to  meet  the 
growing  demand  for  the  king's  justice.  That  was  the  rational  and 
straightforward  course.  It  was  no  fault  of  theirs  that  their  bene- 
ficent invention  was  checked  by  jealousy,  the  jealousy  not  of  any 
professional  vested  interest  but  of  outside  interests  and  privileges. 
Many  great  lords,  many  smaller  ones  too,  had  their  private  juris- 
dictions or  judicial  franchises^  and  derived  much  profit  from  them 
in  fees  and  fines.  If  the  king's  justice  had  a  free  hand,  their  privi- 
lege and  profit  would  be  assailed  by  novel  and  irresistible  methods 
of  competition.  I  cannot  affirm  that  their  jealousy  was  reenforced 
by  the  ancient  popular  distrust  of  official  experts  and  the  super- 
stitious popular  sentiment  which,  except  under  pressure  of  an  im- 
mediate grievance,  looks  on  innovation  of  any  kind  with  fear  and 
dislike ;  but  I  cannot  think  it  improbable.  In  any  case  the  skilled 
reformers  were  not  allowed  to  carry  out  their  intention.  The  pro- 
fession and  the  suitors  were  put  off  with  the  half-hearted  recogni- 
tion of  Actions  on  the  Case,  which  amounted,  in  untechnical  lan- 
guage, to  saying  that  new  remedies  might  not  be  introduced  except 
under  pretense  of  being  variations  on  old  ones.  Whether  the  lords 
of  private  courts  were  any  the  better  for  this  may  be  doubted. 
They  did  not  know  that  our  lady  the  Common  Law  was  to  have 
much  of  King  Edward  I's  heart  in  her  governance,  and  had  Quo 
Warranto  up  her  sleeve  for  him  that  therewith  he  might  teach  arro- 
gant lords  their  place.  But  that  story  is  not  for  us  here.  Again, 
skipping  some  centuries,  we  may  ask  the  judicious  critic  to  note 
that  no  less  a  publicist  than  Junius  denounced  Lord  Mansfield's 
reforms,  universally  approved  by  later  generations,  as  arbitrary 
corruptions  of  the  law  and  encroachments  on  the  liberties  of  Eng- 
lishmen, substituting  his  own  unsettled  notions  of  equity  for  posi- 
tive rules.  In  one  sense,  indeed,  it  is  true  enough  that  you  can 
hardly  expect  reform  if  you  are  not  prepared  to  interfere  with  liber- 
ties :  namely,  if  you  take  the  word  ''liberty"  in  the  sense  it  regularly 
bears  in  medieval  Latin,  which  is  a  right,  by  way  of  monopoly, 
custom  or  otherwise  as  it  may  be,  to  get  all  you  can  out  of  some- 
body. This  may  seem  less  paradoxical  when  we  remember  that 
"franchise"  is  only  the  French  equivalent  of  lihertas. 

^The  profits  of  justice  which  was  originally  public  or  royal  could  be  ap- 
propriated in  various  ways,  and  not  seldom  were. 
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Intelligent  laymen,  to  be  sure,  have  tried  their  hand  at  con- 
tributing to  law  reform,  but  they  have  not  been  invariably  success- 
ful even  in  our  enlightened  age.  A  certain  well  meant  amateur 
addition  to  one  of  our  English  Companies  Acts  was  fruitful  of  liti- 
gation and  costs  until,  a  few  years  ago,  it  perished  unlamented  in 
the  general  revision  of  a  consolidating  act.  Another  recent  ex- 
ample is  perhaps  more  instructive.  In  the  latter  years  of  the  nine- 
teenth century,  notwithstanding  the  reconstruction  of  our  judicial 
system  in  1875  and  the  merger  of  all  special  jurisdictions  in  the 
universal  powers  of  the  High  Court,  there  was  much  complaint 
among  London  business  men  of  delay  in  hearing  commercial  causes 
in  the  Queen's  Bench  Division.  An  elaborate  scheme  for  a  volun- 
tary tribunal  of  arbitration  was  framed  by  a  combination  of  legal 
and  mercantile  wits,  and  the  names  of  many  distinguished  lawyers 
were  placed  on  the  rota  of  arbitrators.  It  was  a  mighty  pretty 
scheme,  but  its  promise  was  cut  short  in  an  unexpected  manner. 
Lord  Gorell  (then  Justice  Gorell  Barnes  of  the  Probate  and  Ad- 
miralty Division)  gave  out  one  day^  that  he  was  ready  to  put 
causes  of  a  commercial  kind  in  a  special  list,  expedite  all  inter- 
locutory stages,  and  abridge  or  wholly  dispense  with  pleadings,  if 
the  parties  would  only  undertake  not  to  raise  merely  technical 
points  and  to  admit  all  substantially  uncontested  facts.  He  also 
gave  a  hint  that  (the  actual  jurisdiction  being  undoubted  under  the 
Judicature  Act)  it  would  not  be  the  Court  that  would  ask  whether 
any  particular  cause  were  exactly  an  Admiralty  matter.  This 
pioneer  experiment  was  speedily  followed  by  the  common-law 
judges,*  who  established  the  so-called  Commercial  Court  by  a  sim- 
ple exercise  of  administrative  discretion.'  It  is  in  truth  not  a  dis- 
tinct court,  but  a  special  cause  list  open  to  parties  on  the  under- 
standing devised  in  the  first  instance  by  Justice  Gorell  Barnes,  and 
assigned  to  a  judge  familiar  with  commercial  matters.  The  ar- 
rangement works  excellently  and  nothing  more  is  heard  of  the 
grand  arbitration  scheme  which  was  to  relieve  the  congested  courts 
and  display  the  superior  resources  of  private  enterprise.®  Of  all 
;his  the  general  public  knows  nothing  and  some  lawyers  very  little ; 

*In   1893;   see   9  Law  Q.   Rev.  373. 

*This,  though  no  longer  officially  correct  since  1875,  is  still  a  current 
md  convenient  term  in  the  profession. 

"In  1895,  see  Encycl.  Laws  of  England,  j.  v.  "Commercial  Court." 

•We  shall  not  forget  that  there  was  and  is  a  great  deal  of  private  and 
uite  informal  arbitration  nor  think  it  any  reproach  to  the  law  that  this, 
/henever  practicable,  is  a  better  way  than  litigation. 
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for  it  was  done  with  no  controversy  and  an  absolute  minimum  of 
formality.  Sure  I  am  that  for  so  complete  and  peaceful  a  triyimph 
of  rational  procedure  Lord  Gorell  and  his  companions  have  earned 
our  lady's  most  benignant  smile.  It  remains  true  that  lawyers  tend, 
for  the  more  part,  to  cling  to  the  tradition,  good  or  bad,  ancient  or 
recent,  in  which  they  were  trained.  But  when  reforms  have  been 
carried  against  the  majority  of  the  profession,  I  think  it  has 
always  been  by  the  exertions  of  a  keen  and  able  professional 
minority  who  cared  much  more  about  their  cause  than  the  public 
whom  they  persuaded  to  support  them. 

These  preliminary  remarks  make  no  claim  to  be  exhaustive 
or  systematic.  It  is  enough  to  have  shown  that  correction  of  the 
evils  due  to  formalism  and  stagnation  is  not  such  an  easy  matter 
as  it  looks  and  that  the  blame  of  failure,  when  it  occurs,  is  not 
always  due  to  the  lawyers.  We  will  now  try  to  classify  the 
remedial  methods:  they  are  all  more  or  less  artificial,  and  some- 
times they  involve  an  element  of  pious  fraud,  or  rather  (for  it  has 
a  better  sound  in  Latin)  dolus  bonus.  The  most  ancient  way  is  to 
call  in  aid  authorities  and  jurisdictions  which  in  their  origin  were 
extraordinary,  and  which  just  for  that  reason  still  have  some  dis- 
cretionary freedom.  The  next  is  to  extend  and  develop  the  more 
convenient  modes  of  procedure  at  the  expense  of  the  less  con- 
venient; and  here  we  find  the  uses  of  fiction,  that  sadly  misunder- 
stood instrument  of  justice.  The  third  method,  effective  if  em- 
ployed with  due  skill  and  knowledge,  is  the  specific  amendment 
of  what  is  amiss  by  some  form  of  legislative  authority.  A  fourth 
and  very  modern  way  is  the  systematic  reconstruction  of  proce- 
dure as  a  whole,  a  dispensation  under  which  many  of  us  are  now 
living.  In  this,  as  likewise  in  partial  improvement  by  legisla- 
tion, the  power  employed  may  be  either  direct  or  delegated. 

First,  then,  the  use  of  extraordinary  jurisdiction  to  circumvent 
the  defects  of  ordinary  forms  is  the  royal  road  in  every  sense 
for  so  long  as  it  is  practicable.  By  that  method  the  superior 
courts  as  we  knew  them  from  the  thirteenth  to  the  nineteenth 
century,  were  established.  The  doctrine  of  the  twelfth  century 
under  Henry  II,  is  that  the  hundred  and  county  courts  are  still 
the  instruments  of  ordinary  justice.  There  is  a  list  of  criminal 
matters  reserved  for  the  king,  as  a  certain  number  were  even 
before  the  Norman  Conquest;  in  civil  matters  the  king  as  over- 
lord has  original  jurisdiction  over  his  own  immediate  tenants,  and 
to   a   considerable   extent   he   can    supersede   the   county   court   in 
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other  cases.  A  great  mass  of  minor  business  is  left  to  the  popular 
courts,  or  to  the  seignorial  and  other  special  jurisdictions  which  are 
actively  competing  with  them.  Still  the  king's  justice  is  fast  grow- 
ing in  importance  and  it  is  thought  proper  that  an  officer  of  its 
inner  circle  should  write  a  manual  of  its  practice  under  the  Jus- 
ticiar's patronage.  About  a  century  later  we  find  that  the  king's 
court  has  definitely  come  to  the  front,  and  a  body  of  learned 
persons  permanently  attached  to  it  as  judges,  clerks  and  prac- 
titioners is  already  formed.  There  are  still  pretty  large  gaps  in 
the  jurisdiction  but  the  judges  are  eager  to  fill  them.  If  their 
efforts  are  not  wholly  successful,  it  is  not  from  the  profession,  as 
we  have  already  noticed,  that  the  difficulties  come.  In  one  region, 
indeed,  that  of  contract,  law  and  procedure  are  rudimentary,  and 
have  to  remain  so  for  about  two  centuries  more.  Here,  however, 
we  must  remember  that  the  materials,  in  the  actual  state  of  busi- 
ness among  Englishmen,  are  rudimentary  likewise,  outside  the 
sphere  of  the  law  merchant,  and  external  trade  is  for  the  most 
part  in  the  hands  of  foreigners  who  settle  their  affairs  within  their 
own  gilds  or  in  the  market  courts.  The  hundred  court  is  mori- 
bund and  the  county  court  is  kept  alive  in  strict  subordination  to 
the  king's  judges,  it  would  seem  chiefly  for  the  purpose  of  collect- 
ing the  king's  fines.  But  there  is  already  a  less  favourable  side  to 
the  picture.  One  cannot  have  an  elaborate  and  far-reaching 
official  system  for  nothing.  In  becoming  highly  organized  the 
king's  justice  has  become  formalized,  though  not  after  the  archaic 
fashion.  No  room  is  left  for  patriarchal  intervention  like  the 
Conqueror's  or  even  Henry  II's.  Forms  of  action  are  inflexible, 
precedents  are  binding,  judges  know  and  counsel  are  ready  to 
remind  them,  that  the  judgments  they  make  on  any  new  question 
will  be  law  for  their  companions  and  successors.  Moreover  the 
complaints  of  great  men  defying  the  law  have  not  ceased.  The 
hands  of  the  king's  judges  are  valiant  in  his  work,  but  there  is 
much  left  that  only  the  king  in  his  Council  can  do.  Learned 
canonists  and  civilians  are  not  wanting  who  boast  of  their  sum- 
mary procedure ;  and  it  is  like  enough  that  in  some  dioceses  and 
archdeaconries  people  who  are  in  the  ale-house  when  they  ought  to 
be  in  church,  or  perjure  themselves,  or  commit  other  scandalous 
actions,  do  find  the  process  of  the  Court  Christian  more  summary 
than  they  desire. 

Accordingly,  we  have  no  cause  for  surprise  when,  after  another 
century,  we  see  the  Chancellor's  jurisdiction  rising  and  becoming 
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popular.  We  may  learn  from  Blackstone,  who  followed  his  Eliz- 
abethan authorities  quite  correctly,  that  it  was  founded  in  the 
king's  unexhausted  duty  to  see  justice  done  where  the  ordinary 
means  fell  short  or  were  frustrated.  Equitable  jurisdiction,  com- 
ing so  late  on  the  scene,  had  to  go  through  a  stage  of  conflict  with 
the  older  courts  at  Westminster  and  long  remained  a  thing  apart 
from  the  Common  Law  in  the  most  specific  sense  of  that  term.  It 
so  remains  in  some  jurisdictions  even  now.  We  may  doubt 
whether  the  conflict  that  took  place  in  the  days  of  Elizabeth  and 
James  I  was  at  all  reasonably  necessary ;  we  may  be  sure  that  it 
was  aggravated  by  Coke's  pseudo-antiquarian  pedantry  and  the 
personal  hostility  between  him  and  Bacon.  But  at  this  day  we 
can  see  that  the  growth  of  the  Chancellor's  equity,  and  the  fixing 
of  it  in  a  model  as  regular  as  that  of  the  common  law  (on  which 
Blackstone  again  speaks  profitably),  were  really  a  continuation 
of  the  very  same  historic  process  which  began  with  Henry  II's 
reforms  and  was  witnessed  and  confirmed  by  the  Great  Charter. 
The  development  of  auxiliary  criminal  jurisdiction  in  the  Star 
Chamber  was  exactly  parallel  (as  Bacon  has  told  us)  and  did 
quite  honest  service  for  a  century  or  more.  It  was  ruined  not  by 
inherent  vice  but  by  abuse;  the  Star  Chamber  was  doomed  when 
Charles  I  made  it  an  engine  of  political  and  ecclesiastical  persecu- 
tion. With  it  fell  the  whole  method  of  invoking  extraordinary 
jurisdiction  to  create  new  forms  of  justice  which  in  due  course 
become  ordinary.  Cut  short  by  violent  death  before  our  civil  war 
had  begun,  it  must  be  pronounced  extinct  on  this  earth.  We 
cannot  tell  whether  long  life  or  honourable  euthanasia  would  have 
been  its  portion  if  the  Stuart  kings  had  been  masters  of  a  diflferent 
kind  of  statecraft  from  that  which  they  exhibited  in  fact.  There 
may  or  may  not  be  some  innocent  reason  in  the  judicial  nature 
of  things  why  the  art  of  drawing  as  required  on  the  king's  re- 
served treasures  of  justice  must  in  any  case  have  lost  its  virtue. 
I  see  no  such  reason  myself.  It  rather  pleases  me  to  dream  of  some 
planet  where  a  dynasty  of  wise  rulers,  escaping  religious  distrac- 
tions and  civil  strife,  established  responsible  government  at  a 
stage  (let  us  say)  corresponding  to  our  politically  barren  fifteenth 
century;  where  judicial  discretion  doing  its  best  to  be  impartial  is 
not  hampered  at  every  turn  by  the  meddling  of  partisan  statutes 
with  their  crude  remedies  of  contrary  excess,  first  one  way  and 
then  the  other,  for  the  grievances  of  successive  generations ;  where 
nobody  pretends  to  be  infallible,  and  not  honest  mistake  is  cen- 
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sured,  but  obstinate  refusal  to  acknowledge  and  repair  it;  where 
Orders  in  Council,  carefully  framed  by  the  servants  of  the  State 
with  the  best  skill  available  and  after  all  due  consultation,  and 
operative  by  an  inherent  authority  which  it  has  never  been  neces- 
sary to  dispute,  provide  for  most  administrative  needs ;  where 
commissions  of  inquiry  are  a  serious,  and  judicial  preparation  for 
action ;  where  matters  of  principle  are  gravely  and  fruitfully  dis- 
cussed in  an  assembly  whose  considered  opinion  is  the  policy  of  the 
realm;  and  where  formal  legislation,  other  than  for  financial  pur- 
poses, is  rather  an  exceptional  solemnity.  I  do  not  ask  whether 
a  party  system  either  of  the  British  or  of  the  American  type 
deserves  a  place  in  that  dream ;  it  is  not  a  question  of  law,  there- 
fore, not  fit  to  be  considered  here. 

Secondly,  there  is  some  consolation  in  extending  old  jurisdic- 
tions, if  you  cannot  make  new  ones.  Here  our  lady  the  Common 
Law  smiles  a  little  at  those  who  wonder  that  she  favours  economic 
competition  and  dislikes  monopoly.  "How  should  I  not  approve 
competition,"  she  whispers  to  her  more  discreet  apprentices, 
"when  I  owe  so  much  of  my  resources  to  the  competition  of  my 
servants  for  fees?  All  through  the  Middle  Ages  and  even  later 
jurisdiction  meant  fees  and  profits;  or  do  you  really  think  thir- 
teenth-century lords  (including  bishops  and  mayors)  took  a  senti- 
mental pride  in  hanging  their  own  thieves?  My  sister  Canonica 
may  purse  up  her  mouth  if  she  likes,  as  who  should  say  that  in  her 
kingdom  they  know  nothing  of  such  vulgar  motives.  I  am  not 
denying  her  genuine  zeal  for  the  welfare  of  souls  and  we  all 
know  that  breach  of  faith  is  a  sin.  Still,  would  bishops  and  arch- 
deacons have  entertained  suits  in  the  Court  Christian  about  a  load 
of  hay  or  a  loan  of  pots  and  pans  if  there  had  been  no  profit  in  it  ? 
And  if  my  servants  had  not  found  that  between  the  king's  Chan- 
cellor and  the  bishop's  chancellors  they  were  in  danger  of  losing 
much  good  business,  how  much  longer  might  I  have  waited  for  a 
rational  doctrine  of  contract?  Sister  Canonica  puts  on  her  most 
precise  air  and  all  but  sniffs ;  I  know  she  will  not  believe  we  have 
made  it  rational  yet.  Well,  I  profess  to  hold  people  to  their 
bargains  and  not  to  hold  them  to  promises  that  are  not  bargains 
unless  they  choose  to  make  it  a  solemn  affair.  After  all,  is  not 
that  common  sense?  My  sister  holds  out  in  one  hand  the  pro- 
fession of  enforcing  all  serious  promises  and  takes  away  most  of 
it  with  the  other  by  means  of  artificial  exceptions  and  rules  of 
proof.     I   like   my   own   way   better.     As    for   having  reached   a 
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tolerably  simple  conclusion  by  devious  and  puzzling  ways,  we 
have  both  done  too  much  of  that  to  criticize  one  another."  But 
we  must  respect  our  lady's  confidences;  perhaps  we  have  already 
gone  to  the  verge  of  prudence. 

Just  now  that  which  directly  interests  us  is  not  so  much  the 
competition  for  business  between  rival  courts  as  the  competition 
within  our  own  house  between  different  methods  of  procedure, 
old  and  new,  permanent  and  experimental,  of  which  the  most  con- 
venient or  at  any  rate  the  least  inconvenient  came  out  successful. 
At  the  same  time  this  operation  was  an  indispensable  factor  in 
actual  extensions  of  the  jurisdiction.  The  tool  which  had  to  be 
handled  for  all  or  almost  all  the  work  was  the  Action  on  the  Case ; 
and  we  shall  find  it  curious  to  remark  on  how  narrow  a  foundation 
the  great  superstructure  of  our  classical  common  law  was  built. 
In  a  general  way  there  was  nothing  to  prevent  an  action  analogous 
to  any  of  the  settled  forms  being  framed  "in  a  like  case."  But  in 
fact  the  more  ancient  forms  were  too  stubborn  to  be  dealt  with  in 
this  manner ;  not  by  reason  of  anything  in  the  cause  of  action  itself, 
but  because  they  were  entangled  in  cumbrous  and  awkward  points 
of  procedure  at  every  stage.  Here  we  may  learn  something  from 
the  little  noticed  mistake  of  a  great  author.  Blackstone  conjec- 
tured that  the  action  of  Assumpsit,  the  regular  modern  action  of 
contract,  was  the  action  on  the  case  answering  to  the  thirteenth- 
century  writ  of  Covenant :  a  clever  but  rash  and  baseless  con- 
jecture, and  hardly  excusable,  for  without  going  farther  back  than 
Coke's  Reports  he  might  have  known  that  it  was  originally  founded 
in  tort.  Now  in  fact  there  was  nothing  to  be  done  in  that  way 
with  Debt  or  Covenant,  or  even  with  Account,  which  at  first  sight 
might  look  more  tractable.  The  only  forms  that  would  really 
serve  were  those  of  the  later  thirteenth  century  which  had  a 
specially  royal  and  official  character,  and  therefore  were  fairly 
free  from  archaic  incidents,  namely  Trespass  and  Deceit.  All 
our  modern  remedies  in  the  Common  Law  so  far  as  concerns 
ordinary  civil  affairs  are  the  offspring  of  one  or  the  other;  As- 
sumpsit, by  a  peculiar  combination,  of  both.  Trespass  protected 
and  still  protects  actual  possession ;  its  analogous  extensions  protect 
the  right  to  possess,  as  distinct  (not  necessarily  separated)  from 
possession  itself,  in  corporeal  things,  and  also  the  many  categories 
of  exclusive  right  in  incorporeal  things.  We  are  not  to  conceive 
this  process  as  exhausted  in  the  Middle  Ages  or  at  any  assignable 
time;  it  would  be  rash,  in  my  opinion  erroneous,  to  say  that  it  is 
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exhausted  now.  Not  till  after  the  Restoration  was  pleading  on 
ordinary  contracts  and  quasi-contracts  immensely  simplified  by  the 
bold  and  beneficent  invention  of  the  "common  counts"  for  goods 
sold  and  delivered,  money  paid,  and  so  forth.  Fraud  not  involving 
a  breach  of  contract  was  long  regarded  as  a  matter  that  only  the 
Count  of  Chancery  could  deal  with,  until  in  the  latter  part  of  the 
eighteenth  century  the  common  law  jurisdiction  attacked  it  with  the 
action  on  the  case  for  deceit.  Later  still,  not  much  more  than  half 
a  century  ago,  came  the  action  for  procuring  breach  of  contract, 
allowed  against  learned  and  weighty  dissent,  continued  in  the  face 
of  more  dissent  and  severe  criticism,  in  jeopardy,  as  it  seemed, 
within  quite  recent  memory,  and  finally  confirmed  in  England,  and 
set  on  its  true  footing,  only  by  judgments  in  the  House  of  Lords 
and  the  Court  of  Appeal  so  recent  that  they  passed  through  my 
hands  as  editor  of  the  Law  Reports.  American  jurisprudence, 
to  its  credit,  was  more  firmly  progressive  on  this  delicate  point. 
In  our  most  modern  stage,  be  it  noted,  opposition  comes  not  from 
without  but  from  within.  Our  lady  the  Common  Law  has  many 
stout  men  doing  her  knight  service,  and  some  of  them  are  more 
adventurous  than  others.  Her  landmarks  have  not  been  advanced 
without  hesitation  and  partial  retreats.  In  some  cases  imprudent 
expeditions,  or  indeed  unlawful  raids  on  the  freedom  of  lawful 
men,  have  been  properly  restrained.  On  the  other  hand  there  have 
been  regrettable  checks,  and  for  us  in  England  some  irreparable 
ones.  My  learned  friend  Professor  Williston  of  Harvard  is  not 
too  late  in  this  country  to  lift  up  his  voice  against  the  narrow  and 
inelegant  decision  of  the  House  of  Lords  in  Derry  v.  Peek.''  But 
it  is  becoming  an  old  story,  and  I  said  long  ago  what  I  could  say 
about  that  misfortune,  as  we  of  the  Equity  Bar  thought  it. 

If  the  Action  on  the  Case  was  the  right  hand  of  our  lady's  serv- 
ants in  extending  her  realm,  the  left  hand  was  Fiction ;  or  rather 
we  should  have  to  symbolize  her  as  a  Hindu  goddess  with  many 
hands  both  right  and  left.  By  fiction  the  cumbrous  real  actions 
were  all  but  laid  on  the  shelf,  and  those  two  good  stage  carpenters 
John  Doe  and  Richard  Roe  set  a  scene  which  they  left  clear  for 
the  speaking  actors  to  play  their  parts  without  further  hindrance." 

'"Liability  for  Honest  Misrepresentation."  By  Samuel  Williston.  28 
Harv.  L.  Rev.  415. 

'It  might  have  been  better  to  simplify  and  rationalize  the  principal 
real  actions,  as  indeed  several  American  states  have  done.  But  it  would 
take  us  altogether  too  far,  in  our  present  short  course,  to  stop  for  discus- 
sion of  what  might  have  been;  and  let  this  apology  cover  other  like  cases 
as  they  occur. 
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By  fiction,  the  fiction  of  conclusively  presuming  that  a  man  had 
prv_/mised  to  pay  what  he  owed,  Assumpsit  annexed  the  territory 
which  formalism  would  have  reserved  for  Debt.  By  a  new  and 
most  ingenious  fiction,  almost  in  our  own  time,  Willes  and  his 
brethren  gave  us  a  complete  remedy  for  the  case  of  an  agent  who 
professes,  whether  in  good  or  in  bad  faith,  to  have  an  authority 
which  he  has  not.  True  it  is  that  the  fiction  was  called  for  only  by 
reason  of  a  stupid  maxim  due  to  some  unknown  medieval  bungler 
who  had  dabbled  in  Romanist  phrases.  By  fiction  our  lady  the 
Common  Law  borrowed  the  name  of  a  still  more  exalted  lady, 
St,  Mary-le-Bow  in  the  ward  of  Cheap,  to  stretch  the  power  of  her 
arm  beyond  the  four  seas,  as  Governor  Mostyn  learnt  to  his  cost. 
It  is  easy  to  laugh  at  these  and  other  fictions  that  our  fathers  made 
in  their  need.  Their  outer  garb  may  be  quaint,  even  grotesque ; 
but  in  every  case  there  was  a  sound  principle  of  justice  under 
these  trappings  and  the  ends  of  justice  could  not  be  otherwise 
attained.  Many  were  the  suitors  who  invoked  the  aid  of  the 
king's  Exchequer  against  persons  alleged  to  be  in  their  debt,  and 
by  default  in  payment  to  hinder  them  from  paying  their  own  dues 
to  the  king.  No  penny  of  those  imaginary  dues  went  into  the  royal 
accounts,  but  the  writ  of  Quo  niinius  turned  the  Exchequer  from 
a  mere  revenue  department  into  a  court  co-ordinate  with  the 
King's  Bench  and  Common  Pleas,  and  at  last  fully  equal  to  them 
in  strength  and  reputation.  The  King's  Bench  itself  was  not  above 
laying  hands  on  the  pleas  of  subjects  by  a  fiction  even  more  trans- 
parent. Uniformity  of  Process  Act,  Common  Law  Procedure 
Acts,  Judicature  Acts,  these  in  our  fathers'  time  and  our  own  took 
down  the  queer  untidy  scaffolding  of  procedural  devices ;  but 
without  the  scaffolding  the  builders  could  not  have  worked. 

The  third  remedial  method  is  the  most  obvious  and  at  first 
sight  should  be  the  most  useful,  namely,  specific  amendment  by 
legislation  directed  to  particular  defects  as  they  are  discovered  or 
come  to  be  more  urgently  felt.  Without  doubt  this  is  a  service- 
able instrument  when  rightly  handled,  but  in  unskilful  hands  it  can 
be  a  remedy  worse  than  the  disease.  Until  our  own  time  it  was 
commonly  treated  as  belonging  to  the  technical  part  of  the  law 
and  left  to  the  leaders  of  the  profession.  It  is  much  older  than 
we  commonly  recognize.  Much  of  the  familiar  everyday  process 
in  our  courts  of  law  rests  on  medieval  statutes  which  not  one 
modern  lawyer  in  a  hundred  has  ever  looked  at;  all  power  to  deal 
with  costs,   for  example,  is   derived   from  statutes.     The  partial 


THE  GENIUS  OF  THE  COMMON  LAW.  587 

reforms  in  pleading  effected  in  the  early  part  of  the  eighteenth 
century  and  commemorated,  as  we  have  already  seen,  by  Black- 
stone,  are  almost  as  little  remembered  at  this  day.  Many  pro- 
visions of  this  kind  have  become  obsolete  and  are  superseded  by 
better  or  more  comprehensive  enactments.  It  is  probable  that 
some  were  never  anything  but  mistakes,  for  good  lawyers  may 
fall  into  bad  mistakes  of  policy.  Some,  it  is  certain,  were  mere 
failures,  proving  inoperative  in  practice  from  one  or  another  un- 
foreseen cause.  At  best  there  are  points  of  inherent  weakness  in 
these  occasional  repairs.  Even  a  tinker  of  genius  cannot  get  be- 
yond tinkering,  and  tinkers  are  not  men  of  genius  as  a  rule.  There 
is  no  security  for  any  uniform  plan  being  followed,  or  even  for  the 
workman  of  to-day  having  any  clear  understanding  of  what  those 
before  him  have  done.  Indeed,  it  is  often  hard  enough  for  experts, 
after  a  long  course  of  statutory  patching  and  mending,  to  know 
what  the  result  amounts  to,  and  how  much  of  it  was  intended. 
Then  the  modern  conditions  of  legislative  discussion  have  brought 
in  the  danger  of  amateur  meddling,  and  the  not  very  desirable 
antidote  of  purposely  framing  technical  amendments  in  the  form 
least  intelligible  and  most  repulsive  to  the  lay  mind.  Much  has 
been  said  in  reproach  of  lawyers,  but  there  is  more  and  worse  to 
be  said,  if  we  chose  to  say  it,  against  the  man  of  business  who 
thinks  he  knows  better.  The  foregoing  remarks  are  also  more  or 
less  applicable  to  the  mechanism  of  larger  constructive  changes  in 
the  substance  of  the  law,  which,  however,  is  not  immediately  before 
us.  On  the  whole,  the  genius  of  the  Common  Law  works  here  in  a 
turbid  medium  where  "the  gladsome  light  of  jurisprudence"  is 
apt  to  be  sadly  obscured.  This  is  in  some  measure  the  fault  of  the 
profession  itself.  Both  judges  and  practitioners  have  often  lacked 
either  the  wit  to  know  or  the  will  to  try  how  much  could  be  done 
without  legislation. 

The  fourth  and  latest  way  of  amendment  we  have  to  note  is 
deliberate  reconstruction  of  jurisdiction  and  procedure  on  a  large 
scale:  a  heroic  method  adopted  in  many  countries  outside  the 
Common  Law,  but  oftener  than  not  for  political  or  national  rather 
than  purely  legal  reasons.  One  may  find  it  associated,  as  in  the 
codes  of  continental  Europe,  with  systematic  recasting  of  the  sub- 
stantive law  itself,  but  this  has  not  been  the  usual  way  of  the 
Common  Law.  One  great  drawback  to  extensive  schemes  of  this 
kind  has  been  the  neglect  to  make  any  regular  provision  for  future 
amendment;   hence   arises   danger   of   the   new   model   becoming 
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stereotyped  and  begetting  new  formalism  of  its  own,  which  in 
time  may  be  little  better  than  the  old.  Periodical  revision  at  fixed 
intervals  has  been  often  recommended  but,  so  far  as  I  know,  seldom 
practised.  In  England  we  have  found  another  way,  less  ambitious 
but  not  less  effectual,  by  delegating  a  continuous  regulating  power 
to  the  Court.  It  is  easier  for  our  judges  to  supplement  or  amend 
the  Rules  of  the  Supreme  Court  (which  are  in  substance  a  proce- 
dure code)  than  for  the  Government  of  India  to  revise  its  Pro- 
cedure Codes  even  without  the  complication  of  the  parliamentary 
machine  and  with  the  aid  of  an  expert  but  overworked  Legislative 
Department.  In  English-speaking  countries  all  these  things  would 
be  better  done  if  professional  zeal,  when  it  is  awakened,  were 
backed  by  an  intelligent  public  opinion.  But  we  have  allowed  our 
art  and  mystery"  to  become  a  mystery,  in  the  sense  of  the  like- 
sounding  and  now  more  familiar  word,  to  the  lay  people;  and  in 
this  and  other  ways  we  have  to  pay  for  it.  The  best  of  all  would 
be,  once  more,  that  the  Courts  should  never  be  wanting  in  the 
knowledge  of  their  own  inherent  powers  and  the  courage  to  use 
them.  But  this  achievement  is  of  a  felicity  not  reducible  to  classi- 
fication or  rule. 

Frederick  Poli^ock. 
London. 

'Ministeriuvi  (mod.  French  metier)  not  mysterium. 


TRADE  UNIONS  AND  TRADE  DISPUTES  IN 
ENGLISH    LAW. 

No  subject  at  the  present  time  excites  more  discussion  among 
thoughtful  people  in  England  than  that  of  the  relation  of  capital 
and  labour.  It  is  not,  however,  from  the  economical  and  social 
side,  but  from  the  legal  side,  that  I  propose  to  view  the  question, 
avoiding  as  far  as  possible  discussion  of  the  economic  eflFects  and 
merits  of  recent  legislation  or  legislative  proposals — subjects  which 
are  still  matter  of  acute  controversy. 

At  common  law  a  trade  union  was  an  unincorporated  association 
of  persons  who  were  bound  together  by  their  having  agreed  to  abide 
by  its  rules  and  were  joint  owners  of  the  property  of  the  union  as 
the  members  of  a  club  are  of  the  club  property.^  Generally  speak- 
ing they  had  two  main  objects :  namely  trade  purposes  and  benevo- 
lent purposes.  In  so  far  as  their  purposes  were  benevolent  they 
were  in  the  nature  of  friendly  societies,  constituted  to  provide  bene- 
fits for  their  members  when  out  of  work  or  incapacitated  by  sick- 
ness or  old  age.  In  those  objects  there  was  nothing  unlawful. 
Among  the  usual  trade  purposes  of  a  union  of  workmen  was  that 
of  bringing  about  improvements  in  the  conditions  of  labour  and 
rate  of  wages.  To  combat  these  purposes  so  far  as  thev  were,  or 
were  thought  to  be,  inimical  to  the  interests  of  employers,  unions 
of  masters  were  formed. 

Trade  unions,  whether  of  masters  or  of  men,  sought  to  attain 
their  ends  partly  by  diplomacy  and  negotiation  and  partly  by 
the  militant  methods  of  strikes  and  lockouts.  In  so  far  as  their 
rules  provided  only  for  the  employment  of  bargaining  and  nego- 
tiation, without  resort  to  illegal  means,  they  were  lawful  asso- 
ciations. But  the  rules  generally  made  provision  for  strikes,  as 
the  only  effective  means,  in  the  last  resort,  of  attaming  their 
ends.  Now  a  strike  or  lock  out  is  not  necessarily  illegal.  One 
man  may  refuse  to  work  or  to  employ  workmen,  and  any  number 
of  men  in  concert  may  refuse  to  work  or  to  give  employment 
otherwise  than  on  certain  terms ;  and  they  commit  no  offense 
and  probably  incur  no  legal  liability  by  their  refusal.     But  any 

^The  legal  position  of  trade  unions  at  common  law  is  explained  very 
clearly  in  the  little  work  on  "The  Law  Relating  to  Trade  Unions"  (1869) 
by  Sir  William  Erie,  Justice  of  the  Court  of  Common  Pleas,  1841 ;  Jus- 
tice of  the  Queens  Bench,  1846;  Chief  Justice  of  the  Common  Pleas,  1859- 
1866. 
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agreement  by  which  a  person  fetters  his  liberty  to  exercise  his  own 
judgment  as  to  when,  for  whorn,  and  on  what  terms,  he  will  work 
or  employ  others  is  prima  facie  an  unlawful  agreement  as  being 
in  restraint  of  trade.  Accordingly,  if  the  rules  of  the  union  pro- 
vided that  the  members  should  be  bound  to  strike  or  to  close  their 
works  if,  and  whenever,  called  upon  to  do  so  by  a  majority  of  the 
members  of  a  union  or  by  an  executive  committee,  a  member,  by 
agreeing  to  be  bound  by  the  rules,  thereby  entered  into  an  agree- 
ment which  was  in  restraint  of  trade.  As  every  restraint  of  trade 
is  prima  facie  unlawful,  i.  e.,  is  unlawful  until  it  is  shown  to  be 
reasonable,  an  unqualified  rule  compelling  members  to  strike  or 
lock  out  their  workmen  was  necessarily  unlawful  and  unenforceable. 
This  principle  was  established  in  1855  by  the  leading  case  of 
Hilton  V.  Eckersley^  and  has  been  re-asserted  in  several  later  cases. 

Though  since  the  passing  of  the  Trade  Union  Act  of  1871  the 
purposes  of  a  trade  union  are  not  by  reason  merely  that  they  are  in 
restraint  of  trade  unlawful,  it  is  still  some^times  necessary  to  con- 
sider whether  the  purposes  of  a  trade-union  are  such  that  they 
would  have  been  unlawful  at  common  law,  a  question  considered 
in  several  recent  cases.  In  most,  if  not  all,  of  these  cases  the  ques- 
tion has  arisen  in  connection  with  unions  of  workmen  and  it  will 
be  convenient  to  confine  our  attention  to  such  unions,  always  re- 
membering that  the  same  principles  are  applicable  to  unions  of 
masters. 

The  modern  cases  fall  easily  into  two  groups:  (i)  Those  in 
which  the  purposes  of  the  union  were  militant  and  were  unlawful 
because  by  the  rules  the  members  bound  themselves  to  strike  when- 
ever ordered  to  do  so  ;^  (ii)  those  in  which  the  purposes  were  held 
to  be  not  unlawful  because  they  were  mainly  benevolent  and  there 
was  no  compulsory  strike  clause.*  The  inclusion  among  the  benevo- 
lent objects  of  a  rule  for  the  payment  of  benefits  to  members  on 
strike  does  not  render  the  purposes  unlawful.  For  a  strike  is  not 
illegal,  and  there  is  nothing  illegal  in  assisting  and  countenancing 
a  strike,  provided  the  members  do  not  bind  themselves  by  an  agree- 
ment to  s'trike.® 

It  is  obvious  that  the  rules  of  a  trade  union  may  impose  on  its 

*6  E.  &  B.  47. 

^E.g.  Russell  V.  Amalgamated  Society  of  Carpenters   [1910]   i  K.  B.  506. 

*B.g.  Swaine  v.  Wilson  (1889)  L.  R.  24  Q.  B.  D.  252. 

'Gozney  v.  Bristol,  etc.  Trade  and  Provident  Society  [1909]  i  K.  B. 
901;  Osborne  v.  Amalgamated  Society  of  Railway  Servants  [1911]  i  Ch. 
540. 
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members  an  unlawful  restraint  otherwise  than  by  a  compulsory 
strike  rule.  The  effect  of  such  a  rule  was  considered  in  Swatne  v. 
Wilson.^  The  society  in  that  case  was  one  founded  mainly  for 
benevolent  purposes  so  that  its  general  objects  were  not  illegal. 
Among  the  rules  were  some  by  which  a  member  was  deprived  of 
"out  of  work"  benefit  if  he  left  a  situation  on  account  of  a  dispute 
with  his  master  without  the  consent  of  the  Committee  of  the  Union 
and  others  which  were  intended  to  prevent  a  member  "in  work" 
from  being  deprived  of  his  place  by  another  member.  It  was  con- 
tended that  these  rules  were  in  unlawful  restraint  of  trade.  The 
Court  of  Appeal  took  the  view  that  they  were  not  unlawful  in  as 
much  as  they  were  made  for  the  bona  Ude  purpose  of  protecting 
the  funds  of  the  society  from  avoidable  claims  and  did  not  impose 
a  greater  restraint  than  was  reasonably  necessary  for  that  purpose 
and  were  not  detrimental  to  the  public."  But  further  it  was  held 
that  if  the  general  purposes  were  not  unlawful  the  fact  that  some 
of  the  rules  were  in  unlawful  restraint  of  trade  would  not  render 
the  whole  unlawful,  but  would  only  prevent  the  court  from  en- 
forcing those  which  were  unlawful,  provided  the  two  were  not  so 
intermingled  as  to  be  inseparable. 

The  principle  of  this  case  governs  all  trade  unions  of  the 
Friendly  Society  type,  whose  objects  are  benevolent  and  whose 
rules,  even  though  some  may  be  in  restraint  of  trade,  are  framed  to 
carrj'  out  those  objects  and  protect  the  funds  of  the  society.  It 
applies  also  to  associations  like  that  in  Collins  v.  Locke*  formed 
merely  to  prevent  competition  and  regulate  the  distribution  of 
work  among  its  members,  provided  the  restraint  imposed  is  not 
more  than  is  reasonably  necessar}'  for  those  purposes  and  is  not 
detrimental  to  the  public. 

Unions  of  a  militant  type  on  the  other  hand  nearly  always  have 
compulsory  strike  rules.  The  question  may  arise  hereafter  whether 
even  a  compulsory  strike  rule  might  not  be  so  limited  a?  regards 
the  objects  for  the  attainment  of  which  a  strike  may  be  declared 
that  it  could  be  shown  to  impose  no  greater  restraint  than  is  rea- 
sonably necessary  to  protect  the  lawful  interests  of  the  members 
and  not  to  be  detrimental  to  the  public,  and  so  be  not  unlawful. 
But  it  is  not  likely  that  such  a  case  will  occur.  A  rule  so  limited 
would  not  be  effective  for  the  militant  purposes  of  the  union,  and, 

'(1889)  L.  R.  24  Q.  B.  D.  252. 

'Sec  Collins  v.  Locke  (1879)  L.  R.  4  A.  C.  674- 

*Ihid. 
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as  will  be  seen  hereafter,  it  is  rather  an  advantage  than  otherwise 
for  a  trade  union  to  be  one  whose  purposes  would  be  ille.^al  at 
comtnon  law.  It  suffers  therefrom  no  detriment  and  the  unlawful- 
ness of  its  objects  is  sometimes  available  as  a  defence  to  actions 
brought  against  it. 

At  common  law  if  the  general  purposes  of  a  trade  union  (as  dis- 
tinguished from  particular  rules)  were  in  unlawful  restraint  of 
trade  not  only  could  the  courts  not  enforce  agreements  entered  into 
by  members  by  their  assenting  to  the  rules,  but,  as  any  trust  for 
such  objects  was  void,  they  could  not  successfully  vest  their  prop- 
erty in  trustees.  They  could  only  resort  to  the  cumbrous  and  often 
ineffectual  method  of  joint  ownership  with  the  attendant  difficulties 
in  enforcing  their  rights  of  property  by  civil  or  criminal  proceed- 
ings.^ With  a  fluctuating  body  of  persons  like  a  trade  union  it 
was  very  difficult  to  say  in  whom  the  property  was  vested  at  any 
moment.  Thus  an  ordinary  trade  union  formed  for  militant  pur- 
poses was  to  a  large  extent  outside  the  protection  of  the  law.  But 
it  does  not  necessarily  follow  that  there  was  anything  criminal  in 
membership. 

There  is  nothing  criminal  about  an  association  of  persons 
for  improving  by  lawful  means  the  condition  and  terms  of  their 
employment  and  if  an  ordinary  trade  union  formed  to  improve 
the  conditions  of  labour  was  criminal  it  could  only  be  so  by 
reason  of  the  means  which  its  rules  provided  for  effecting  its  ob- 
jects. It  was  at  one  time  much  debated  whether  the  mere  fact  that 
its  rules  made  strikes  compulsory  and  so  operated  in  restraint  of 
trade  was  sufficient  to  make  a  trade  union  a  criminal  association  so 
that  its  members  were  indictable  for  conspiracy.  The  better  opinion 
is  that  it  never  was  so,^°  though  there  were  weighty  authorities  to 
the  contrary.^^  At  any  rate,  the  matter  was  set  at  rest  by  the  Trade 
Union  Act  of  1871,  which  declares  that: 

"The  purposes  of  any  trade  union  shall  not,  by  reason  merely 
that  they  are  in  restraint  of  trade,  be  deemed  to  be  unlawful  so  as 

'A  servant  of  the  union  who  had  embezzled  the  funds  of  the  union 
was  indictable  for  embezzlement,  Reg.  v.  Stainer  (1870)  L.  R.  I.  C.  C.  R. 
230,  but  if  a  member  of  the  union  stole  its  property  he  could  not  be  in- 
dicted for  larceny  as  he  was  in  law  a  joint  owner  of  the  property.  Reg.  v. 
Blackburn  (1868)   11  Cox  C.  C.  157. 

"See  "The  Law  of  Criminal  Conspiracies  and  Agreements"  by  R.  S. 
Wright,  Justice  of  the  Queens  Bench  Division  (1891-1904)  published  in 
1873  and  Reg.  v.  Stainer  (1870)  L.  R.  I.  C.  C.  R.  430. 

"See  for  instance  the  opinion  of  Crompton,  /.,  in  Hilton  v.  Eckersley 
(i8ss)  6  E.  &  B.  47. 


I 


TRADES  UNIONS  AND  TRADE  DISPUTES.       593 

to  render  any  member  of  such  trade  union  liable  to  criminal  prose- 
cution for  conspiracy  or  otherwise.*'^^ 

In  addition  to  the  protection  given  by  this  Act  there  was  passed 
in  the  same  year  an  "Act  to  amend  the  Criminal  Law  relating  to 
Violence,  Threats  and  Molestation."^'  This  Act  was  repealed  in 
1875  but  re-enacted  with  substantial  modification  by  the  Conspiracy 
and  Protection  of  Property  Act,  1875,  which  provides  that: 

"An  agreement  or  combination  by  two  or  more  persons  to  do  or 
procure  to  be  done  any  act  in  contemplation  or  furtherance  of  a 
trade  dispute  between  employers  and  workmen  shall  not  be  in- 
dictable as  a  conspiracy  if  such  act  committed  by  one  person  would 
not  be  punishable  as  a  crime. "^* 

The  effect  of  this  Act  is  to  prevent  prosecutions  for  conspiracy 
where  the  means  employed  in  furtherance  of  a  trade  dispute  are 
acts  which  would  be  only  unlawful  and  not  criminal  if  dene  by  an 
individual.  The  Act  of  1875  ^^^^  repealed  and  re  enacted  with 
variations  an  Act  of  1826  which  made  punishable,  the  employment 
of  intimidation,  violence,  or  annoyance  with  a  view  to  compelling 
any  person  to  abstain  from  doing,  or  to  do,  any  act  which  such 
other  person  has  a  legal  right  to  do  or  to  abstain  from  doing. 
These  offences  are  defined  with  much  precision.^'  Among  them 
is  that  of  picketing,  that  is  watching  or  besetting  a  house  or  place 
where  a  person  resides  or  works  unless  it  is  done  "merely  to  ob- 
tain or  communicate  information." 

The  Trade  Disputes  Act,  1906,'''  has  legalized  what  is  called 
"peaceful  picketing"  bv  permitting  watching  and  besetting  if  done 
merely  for  the  purpose  "of  peacefully  persuading  any  person  to 
work  or  abstain  from  working."  This  apparently  slight  alteration 
in  the  law  has  had  far  reaching  results  and  it  is  contended  by  many 
employers  that  "peaceful  persuasion"  inevitably  results  in  intimida- 
tion and  disorder.  It  has  certainly  introduced  a  new  feature  into 
trade  disputes. 

The  Trade  Union  Act.  1871,  however,  did  much  more  than  alter 
the  law  of  conspiracy.     It  began  by  enacting  that : 

'-"35  Vict.  c.  31. 

"35  Vict.  c.  32. 

"39  Vict.  c.  86. 

'""They  include  intimidating  any  workman  or  his  wife  or  children,  injur- 
ing his  property,  hiding  his  tools,  following  him  about  from  place  to  place 
and  watching  or  besetting  the  place  where  he  resides  or  carries  on  work. 
The  punishment  is  three  months  hard  labour  on  summary  conviction. 

'°6  Edw.  VII.  c.  47. 
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"The  purposes  of  any  trade  union  shall  not,  by  reason  merely 
that  they  are  in  restraint  of  trade,  be  unlawful  so  as  to  render  void 
or  voidable  any  agreement  or  trust." 

But  for  the  qualifying  section  which  follows,  this  would  have 
abolished  the  whole  doctrine  of  restraint  of  trade  as  applicable  to 
trade  unions,  and  have  put  them  upon  exactly  the  same  footing  as 
clubs  or  associations  formed  for  lawful  purposes.  But  it  is  pro- 
vided by  section  four  that  nothing  in  the  Act  shall  enable  any  court 
to  entertain  any  legal  proceedings  instituted  with  the  object  of 
directly  enforcing  what  we  may  call  the  domestic  agreements  en- 
tered into  by  members  of  the  union  as  such.  These  unenforceable 
agreements  include:  (i)  agreements  between  members  of  a  trade 
union  as  such  concerning  the  conditions  on  which  any  member 
shall  or  shall  not  employ  or  be  employed;  (ii)  agreements  for  pay- 
ments of  subscriptions  or  penalties  to  the  union;  and  (iii)  agree- 
ments for  the  application  of  the  funds  of  a  union  to  provide  bene- 
fits for  members.  Now  it  results  from  this  proviso  that  to  any 
action  instituted  with  the  object  of  directly  enforcing  any  of  the 
specified  agreements  it  is  a  good  defence  that  the  purposes  of  the 
trade  union  would  have  been  unlawful  at  common  law;  but  to  an 
action  instituted  with  any  other  object  that  defence  is  no  longer 
available.  Accordingly,  the  defence  that  its  objects  are  such  that 
they  would  have  been  unlawful  at  common  law  as  being  in  restraint 
of  trade  is  frequently  pleaded  by  trade  unions  to  actions  brought 
against  them  or  their  officers  to  enforce  payment  of  benefits  pro- 
vided for  by  the  rules. 

In  all  these  cases  the  courts  have  refused  to  entertain  actions 
instituted  for  any  of  the  objects  specified  in  section  four  if  the 
union  is  one  formed  for  militant  purposes  with  compulsory  strike 
rules^"  but  has  entertained  the  action  where  there  are  no  such  rules 
and  the  society  is  merely  a  benefit  society,  even  though  strike  pay 
is  included  in  the  benefits  provided.^*  Section  four  of  the  Act  of 
1871  only  prevents  the  courts  from  entertaining  actions  brought 
with  the  object  of  directly  enforcing  or  recovering  damages  for 
the  specified  agreements.  Hence  an  action  which  is  brought 
directly  for  some  other  object  may  be  entertained  even  though  in- 

"Hornby  v.  Close  (1867)  L.  R.  2  Q.  B.  153;  Russell  v.  Amalgamated 
Society  of  Carpenters  [1910]  i  K.  B.  506,  [1912]  A.  C.  — ;  Baker  v. 
Ingall   [1912]   3  K.  B.  106. 

"Swaine  v.  Wilson  (1889)  L.  R.  24  Q.  B.  D.  252;  Gozney  v.  Bristol  Trade 
and  Provident  Society  [1909]  i  K.  B.  901;  See  Osborne  v.  Amalgamated 
Society  of  Railway  Servants   [1911]   i   Ch.  540. 
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directly  it  may  result  in*  the  enforcing  of  one  of  the  specified  agree- 
ments. Accordingly  the  courts  will  grant  an  injunction  restrain- 
ing a  trade  union  from  applying  its  funds  to  objects  other  than 
those  provided  for  by  the  rules,  or  which  cannot  lawfully  be  pro- 
vided for  by  the  rules,  even  though  by  so  doing  they  may  be  in- 
directly enforcing  an  agreement  for  the  application  of  the  funds 
of  the  union  to  provide  benefits  for  members.*" 

The  application  of  this  principle  has  recently  had  important 
political  results.  In  1902  a  body  called  the  Labour  Representation 
Committee  was  formed  for  the  purpose  of  establishing  a  distinct 
labour  party  in  Parliament  and  many  trade  unions  (among  them 
the  Amalgamated  Society  of  Railway  Servants)  became  affiliated 
to  the  Committee.  The  Society  of  Railway  Servants  then  made  a 
new  rule  by  which  each  of  its  members  was  required  to  pay  a  small 
annual  sum  to  a  parliamentary  fund  which  was  to  be  used  for  pro- 
viding for  the  representation  of  railway  men  in  Parliament  and 
for  making  contributions  to  the  Labour  Representation  Committee. 
All  candidates  for  Parliament  supported  by  the  society  were  re- 
quired to  sign  and  accept  the  conditions  of  the  labour  party  and 
be  subject  to  their  whip  and  when  elected  they  were  to  receive  from 
the  Society  a  salarv'  of  ^250  a  year  and  travelling  expenses  so  long 
as  they  remained  members  of  Parliament. 

Osborne,  a  member  of  the  Society,  though  now  famous,  ob- 
jected to  the  application  of  the  funds  of  the  union  for  securing 
parliamentary  representation  and  brought  an  action  against  the 
society  and  its  trustees  asking  for  an  injunction  on  the  ground 
that  the  rules  providing  for  the  payment  of  the  funds  for 
these  purposes  were  ultra  vires.  The  Court  of  Appeal^"  gave 
judgment  for  the  plaintiff  on  the  ground  that  it  is  not  competent 
to  a  trade  union  to  include  among  its  objects  something  so  wholly 
distinct  from  the  objects  contemplated  by  the  Trade  Union  Acts 
as  a  provision  to  secure  or  maintain  parliamentary  representation. 
This  was  put  on  three  grounds:  (i)  that  such  purposes  were  alto- 
gether outside  and  foreign  to  the  purposes  of  trade  unions  as  de- 
fined by  the  Trade  Union  Acts  of  1871  and  1876;  (ii)  that  it  is 
contrary  to  public  policy  to  compel  a  member  of  a  union  to  sub- 
scribe to  a  party  with  whose  tenets  he  may  not  agree ;  and  (iii)  that 
the  members  elected  would  be  in  effect  paid  delegates  bound  by 

'^Thus  a  trade  union  has  been  restrained  from  misapplying  part  of  its 
funds  by  paying  strike  pay  in  cases  not  authorized  by  the  rules.  Yorkshire 
Miners  Assn.  v.  Howden  [1905]  A.  C.  256. 

"[1909]  I  Ch.  163. 
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the  terms  on  which  their  salaries  were  payable  to  vote  in  a  pre- 
scribed manner.  This  decision  was  affirmed  by  the  House  of  Lords 
on  the  first  ground.  Most  of  the  Law  Lords  abstained  from  ex- 
pressing any  opinion  on  the  second  and  third  grounds.  Those  who 
did  express  any  opinion  did  not  dissent  from  the  opinion  expressed 
in  the  Court  of  Appeal.-^ 

In  consequence  of  his  successful  action  against  the  Society  of 
Railway  Servants  the  society  expelled  Osborne  from  membership. 
Osborne  then  brought  an  action  claiming  a  declaration  that  he  was 
wrongfully  expelled  and  an  injunction  restraining  the  society  and 
its  officers  from  acting  on  the  resolution  of  expulsion.  In  this 
action  also  he  was  successful,  the  Court  of  Appeal  holding  that, 
assuming  the  purposes  of  the  society  were  illegal  at  comomn  law 
as  being  in  restraint  of  trade,  the  action  was  not  instituted  with  the 
object  of  directly  enforcing  any  of  the  agreements  specified  in  sec- 
tion four  of  the  Act  of  1871." 

The  decision  in  Osborne's  first  case  put  the  labour  party  in  a 
difficult  position.  It  was  followed  by  numerous  other  actions 
brought  for  restraining  other  unions  from  applying  their  funds  to 
the  purposes  of  securing  parliamentary  and  municipal  representa- 
tion.-^ There  was  also  a  vigorous  agitation  for  getting  rid  of  the 
decision  by  legislation  and  a  bill  with  that  object  is  now  before  par- 
liament. Meanwhile  the  government  with  a  view  to  relieving  the 
difficulties  of  the  Labour  Party  has  instituted  payment  of  mem- 
bers, every  member  of  Parliament  now  receiving  from  the  Treasury 
a  salary  of  £400  a  year.  This  does  not  wholly  satisfy  the  Labour 
Party  as  they  require  funds  for  fighting  elections,  parliamentary 
and  municipal,  and  many  of  the  officials  are  politicians  of  ad- 
vanced views  who  think  the  interests  of  labour  are  best  served  by 
using  the  unions  as  political  organizations  and  exercising  through 
them  a  direct  control  over  the  labour  members  in  Parliament. 
Whether  the  "Osborne  Case  Judgment  Bill"  (as  it  is  popularly 
called)  will  receive  the  sanction  of  Parliament  remains  to  be  seen. 

The  Trade  Union  Act,  1871  (as  amended  by  an  Act  of  1876) 
gave  trade  unions  a  quasi-corporate  character  by  enabling  them  to 
be  registered  and  (if  registered)  to  own,  through  the  medium  of 
trustees,  a  limited  amount  of  real  estate  and  unlimited  personal  es- 

='[1910]  A.  C.  87. 

"[igii]   I  Ch.  540. 

"'The  principle  was  held  to  be  applicable  to  the  promotion  of  candidates 
at  municipal  elections  in  Wilson  v.  Amalgamated  Society  of  Engineers 
[1911]  2  Ch.  324. 
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tate  for  the  use  and  benefit  of  themselves  and  their  members.  It 
also  made  provision  for  the  protection  of  their  property  and  the  ac- 
countability of  their  officers  and  trustees  and  for  the  distribution 
of  their  funds  on  a  winding  up.  Trade  unions,  however,  even  when 
registered,  are  not  incorporated.  There  is  no  express  provision  in 
the  acts  that  they  may  sue  and  be  sued  in  their  registered  name; 
but  it  is  provided  that  the  trustees  may  in  their  own  names  bring 
or  defend  any  action  touching  or  concerning  the  property  right  or 
claim  to  property  of  the  trade  union.  This  provision  would  no 
doubt  apply  to  an  action  for  a  tort  committed  by  the  union  touch- 
ing the  property  of  the  union  as,  for  instance,  in  building  on  their 
land  so  as  to  obstruct  an  easement  of  light  or  in  so  using  their  land 
as  to  cause  a  nuisance.  But  the  Act  is  silent  as  to  the  liability  of 
trade  unions  for  other  torts,  such  as  libels  or  assaults  committed 
by  their  agents. 

During  the  thirty  years  following  the  passing  of  the  Act  of  1871 
there  had  been  a  series  of  cases  arising  out  of  trade  disputes  in 
which  actions  were  successfully  brought  against  individual  mem- 
bers of  unions  for  procuring  breaches  of  contracts  of  service  and 
for  trade  molestation.-*  Now  it  is  obvious  that  in  course  of  many 
trade  disputes  torts  of  this  kind  are  committed.  Inducing  work- 
men to  break  their  contracts  of  service,  coercing  masters  into  not 
employing  blacklegs,  inducing  strike  breakers  by  intimidation  not 
to  enter  into  contracts  of  service,  are,  if  not  necessary  concomi- 
tants, at  least  common  accompaniments,  of  strikes ;  moreover,  these 
things  are  often  done  by  agents  of  a  trade  union  and  in  obedience 
to  the  orders  of  its  officials.  The  agents  are  generally  men  of  little 
substance  whereas  the  unions  are  often  very  wealthy,  and  if  the 
unions  could  be  sued  for  damages  for  torts  committed  by  their 
agents  there  would  be  a  chance  of  recovering  damages  commen- 
surate with  the  injury  suflFered. 

Until  September  1900,  however,  it  seems  to  have  been  tacitly 
assumed  that  a  trade  union  could  not  be  sued  at  all  by  name  in  its 
quasi-corporate  character,  nor  could  its  funds  be  made  answerable 
by  suing  the  trustees  for  torts  of  these  kinds  committed  by  its 
agents.  In  August  of  that  year  a  strike  broke  out  among  the  ser- 
vants of  the  Taff  Vale  Railway  Company.  The  Amalgamated 
Society  of  Railway  Servants   (a  registered  trade  union)   took  an 

"Among  the  best  known  are:  Bowen  v.  Hall  (1881)  L.  R.  6  Q.  B. 
D-  333;  Temperton  v.  Russell  [1893I  I.  Q-  B.  715;  Allen  v.  Flood  [1898I  A. 
C.  i;  Lyons  v.  Wilkins  [1899]  i  Ch.  255;  Quinn  v.  Leathern  [1901]  A.  C. 
495- 
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active  part  in  the  strike,  and  in  consequence  of  the  annoyance  suf- 
fered by  the  company  from  the  picketing  of  its  premises  the  com- 
pany brought  an  action  against  the  union  and  some  of  its  officials 
claiming  an  injunction  restraining  them,  their  servants,  and  agents 
from  watching  or  besetting  the  premises  of  the  company  for  the 
purpose  of  persuading  persons  from  working  for  the  plaintiffs  and 
from  procuring  persons  who  had  entered  into  contracts  with  them 
to  break  their  contracts.  A  summons  was  taken  out  by  the  Society 
to  strike  out  their  name  as  defendant  on  the  ground  that  it  was 
neither  a  corporation  nor  an  individual  and  could  not  be  sued  in  a 
quasi-corporate  or  other  capacity.  Farwell,  /.,  at  chambers,  after 
a  careful  examination  of  the  whole  subject,  refused  to  strike  out 
the  Society  and  granted  an  injunction  against  it  as  asked.  The 
Court  of  Appeal  reversed  his  decision;  but  the  House  of  Lords 
unanimously  reversed  the  Court  of  Appeal  and  restored  the  de- 
cision of  Farwell,  /.  The  head  note  of  the  report  in  the  Law 
Reports^"  of  this  momentous  decision  is  as  follows :  "A  trade  union 
registered  under  the  Trade  Union  Acts,  1871  and  1876,  may  be 
sued  in  its  registered  name" 

and  the  ratio  decidendi  is,  shortly  stated,  that  as  the  legislature  has 
given  to  a  registered  trade  union,  which  is  neither  a  corporation 
nor  a  partnership  nor  an  individual,  a  capacity  for  owning  prop- 
erty and  acting  by  agents,  such  capacity,  in  the  absence  of  express 
enactment  to  the  contrary,  involves  the  necessary  correlative  of 
liability  to  the  extent  of  such  property  for  the  acts  and  defaults  of 
such  agents. 

The  Taff  Vale  Case  caused  consternation  among  trade  unionists. 
It  was  followed  by  a  number  of  actions  in  many  of  which  unions 
were  cast  in  heavy  damages.  There  was  hardly  a  trade  dispute  of 
any  magnitude  in  which  a  union  had  not  by  its  agents  induced  its 
members  or  other  workmen  to  break  their  contracts  of  employ- 
ment or  by  intimidation  procured  masters  to  dismiss  workmen  or 
workmen  not  to  enter  into  contracts  with  masters.  It  resulted  that 
trade  unions  were  hampered  in  their  work  by  fear  of  the  conse- 
quences of  too  active  participation  in  trade  disputes.  There  was 
at  once  an  agitation  for  legislation  to  get  rid  of  the  decision  and 
this  agitation  resulted  in  the  passing  of  the  Trade  Disputes  Act  of 
1906. 

"Taff    Vale    Railway    Co.    v.    The    Amalgamated    Society    of    Railway 
Servants  [1901]   A.  C.  426. 
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That  Act  not  only  overrides  the  Taff  Vale  Case  but  also  strikes 
at  Lumley  v.  Gye^^  and  Quinn  v.  Leathern.'^'  The  fourth  section 
enacts  that 

"An  action  against  a  trade  union  *  *  *  in  respect  of  any 
tortious  act  alleged  to  have  been  committed  by  or  on  behalf  of  the 
trade  union,  shall  not  be  entertained  by  any  Court."^* 

There  is  only  one  express  exception  to  this  sweeping  enactment 
viz.,  that  of  actions  against  the  trustees  in  respect  of  any  tort  con- 
cerning the  property  of  the  trade  union,  which  may  still  be  enter- 
tained unless  such  tort  shall  have  been  "committed  by  or  on  behalf 
of  the  union  in  contemplation  or  furtherance  of  a  trade  dispute." 
Thus  if  a  trade  union  should  obstruct  an  easement  of  light  or  com- 
mit a  nuisance  on  its  property  "in  contemplation  or  furtherance  of 
a  trade  dispute"  (an  unlikely  event)  no  action  would  lie  against 
the  union  or  its  trustees  as  representing  the  union ;  but  trade  unions 
may  still  be  sued  for  torts  of  this  kind  not  committed  in  contem- 
plation or  furtherance  of  a  trade  dispute.  And  as  regards  all  torts 
which  do  not  touch  or  concern  the  property  of  the  union  {e.g. 
libels,  assaults,  malicious  prosecution,  procuring  breaches  of  con- 
tract, or  trade  molestation)  the  exemption  from  liability  is  appar- 
ently absolute  whether  such  torts  are  committed  in  contemplation 
or  furtherance  of  a  trade  dispute  or  not.  As  Mr,  Justice  Darling 
has  said : 

"*  *  *  *  From  the  humiliating  position  of  being  on  a  level 
with  other  associations  of  his  Majesty's  subjects  the  Statute  of 
1906  has  relieved  all  registered  trade  unions,  and  they  are  now 
super  legem,  just  as  the  mediaeval  Emperor  was  super  grain^ 
maticam.     *     *     *"-* 

This  section  has  been  considered  recently  by  the  Court  of  Ap- 
peal upon  an  application  to  strike  out  a  statement  of  claim  in  an 
action  brought  against  a  trade  union  for  libel  and  trade  molesta- 
tion.^**  The  court  suggested  that  some  limitations  will  have  here- 
after to  be  read  into  the  section,  but  held  that  in  any  case  the  sec- 

"(1853)  2  E.  &  B.  216. 

''Supra. 

»6  Edw.  VII.  c.  47. 

"^Bussy  V.  The  Amalgamated  Society  of  Railway  Servants  (1908)  24 
Times  L.  Rep.  437. 

"Vacher  v.  London  Society  of  Compositors  (1912)  28  Times  L.  Rep. 
366.  The  application  is  equivalent  to  a  general  demurrer,  the  grounds  of 
the  application  being  that  the  statement  of  claim  discloses  no  cause  of 
action. 
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tion  was  not  (as  was  argued  by  the  plaintiffs)  limited  to  torts  com- 
mitted in  contemplation  or  furtherance  of  a  trade  dispute  and  that 
the  action  was  not  maintainable.  Accordingly,  they  struck  out  the 
statement  of  claim  and  so  put  an  end  to  the  action  as  framed. 

The  Act  of  1906  also  gives  protection  to  all  persons  in  respect 
of  certain  torts  when  committed  in  contemplation  or  furtherance 
of  a  trade  dispute.    It  provides  that : 

"An  Act  done  by  a  person  in  contemplation  or  furtherance  of  a 
trade  dispute  shall  not  be  actionable  on  the  ground  only  that  it  in- 
duces some  other  persons  to  break  a  contract  of  employment  or 
that  it  is  an  interference  with  the  trade,  business,  or  employment 
of  some  other  person,  or  with  the  right  of  some  other  person  to 
dispose  of  his  capital  or  his  labour  as  he  wills," 

The  extent  of  this  exemption  has  not  yet  been  defined. ^^ 

To  appreciate  the  effect  of  this  section  we  must  see  what  is  the 
common  law  with  regard  to  inducing  breaches  of  contracts  of  em- 
ployment and  trade  molestation.  To  put  it  shortly,  without  at- 
tempting precise  definition,  the  law  is:  (i)  It  is  actionable  to  in- 
duce a  breach  of  contract  if  there  is  no  justification  and  damage 
results. ^^  The  Act  says  that  (as  regards  acts  done  in  contempla- 
tion or  furtherance  of  a  trade  dispute)  this  shall  no  longer  be  ac- 
tionable, (ii)  There  is  some  doubt  whether  apart  from  the  Act  an 
action  lies  in  any  circumstances  for  only  inducing  a  person  not  to 
enter  into  a  contract  of  employment  or  to  lawfully  determine  a  con- 
tract of  employment.  Allen  v.  Flood^^  is  sometimes  thought  to 
answer  this  question  in  the  negative ;  but  though  there  are 
dicta  to  that  effect,  it  seems  really  only  to  decide  that  no 
action  lies  for  merely  warning  or  advisiing  a  person  not  to 
enter  into  a  contract  or  to  lawfully  determine  a  contract. 
However  that  may  be,  the  Act  removes  the  doubt  as  affecting 

"The  meaning  of  the  section  was  discussed  in  Conway  v.  Wade  [1908] 
2  K.  B.  844,  [1909]  A.  C.  500,  an  action  brought  by  a  workman  against 
an  official  of  a  trade  union  claiming  damages  on  the  ground  that  the 
defendant  had  by  threat  of  a  strike  induced  his  master  to  dismiss  him. 
The  only  point  decided  was  that  there  was  evidence  to  support  the  find- 
ing of  the  jury  that  the  acts  complained  of  were  not  done  in  contempla- 
tion or  furtherance  of  a  trade  dispute.  "Trade  Dispute"  is  defined  by  the 
Act  as  "any  dispute  between  employers  and  workmen  or  between  work- 
men and  workmen,  which  is  connected  with  the  employment  or  non- 
employment,  or  the  terms  of  the  employment,  or  with  the  conditions  of 
labour,  of  any  person,  and  the  expression  'workmen'  means  all  persons 
employed  in  trade  or  industry,  whether  or  not  in  the  employment  of  the 
employer  with  whom  a  trade  dispute  arises."  The  last  words  were  added 
to  cover  the  case  of  sympathetic  strikes. 

"Lumley  v.  Gye  supra. 

"[1898]  A.  C.  I. 
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trade  disputes  by  enacting  that  merely  to  induce  persons  not 
to  contract  or  to  lawfully  determine  their  contracts  shall  not, 
if  done  in  contemplation  or  furtherance  of  a  trade  dispute, 
be  actionable.  (iii)  There  is  at  common  law  a  cause  of 
action  for  using  threats,  violence,  or  intimidation  whereby  a  per- 
son's liberty  to  dispose  of  his  labour  or  capital  as  he  wills  is  inter- 
fered with,  or  whereby  others  are  induced  to  break  their  contracts 
with  him  or  not  to  deal  or  enter  into  contracts  with  him.^*  These 
causes  of  action  are  not  touched  in  any  way  by  section  three  of 
the  Trade  Disputes  Act,  which  only  applies  to  cases  where  in- 
ducing is  the  only  ground  of  action.^'  It  must  be  remembered, 
however,  that  by  section  four  actions  of  this  kind  can  no  longer 
be  brought  against  a  trade  union,  but  only  against  the  wrongdoers 
personally. 

The  only  other  section  of  the  Act  of  1906  to  which  we  need 
refer  is  the  first.  It  has  been  much  debated  whether  at  common 
law  an  action  for  conspiracy  will  lie  when  two  or  more  persons  in 
combination  with  the  design  of  causing,  and  actually  causing, 
damage  to  another,  do  acts  which  would  not  be  actionable  if  done 
by  one  person  alone.  In  Quinn  v.  Leathern, ^^  Lord  Brampton^" 
stated  his  view  of  the  common  law  thus : 

"It  has  often  been  debated  whether,  assuming  the  existence  of 
a  conspiracy  to  do  a  wrongful  and  harmful  act  towards  another 
and  to  carry  it  out  by  a  number  of  overt  acts,  no  one  of  which 
taken  singly  and  alone  would,  if  done  by  one  individual  acting 
alone  and  apart  from  any  conspiracy,  constitute  a  cause  of  action 
such  acts  would  become  unlawful  or  actionable  if  done  by  the  con- 
spirators acting  jointly  or  severally  in  pursuance  of  their  con- 
spiracy, and  if  by  those  acts  substantial  damage  was  caused  to  the 
person  against  whom  the  conspiracy  was  directed:  my  opinion  is 
that  they  would." 

Other  expressions  of  opinion  to  the  same  effect  have  been  made 
bv  eminent  lawvers.^* 


"Quinn  v.  Leathern  supra ;  Read  v.  The  Friendly  Society  of  Operative 
Stonemasons  [1902]  2  K.  B.  72,2;  Giblan  v.  National  Amalgamated  Labour- 
ers' Union  [1903]  2  K.  B.  600;  Glamorgan  Coal  Co.  v.  South  Wales 
Miners'  Federation  [1903]  2  K.  B.  545;  Garret  v.  Taylor  (1621)  Cro.  Jac. 
567;   Tarleton  v.   MGawley   (1764)    i    Peake  N.  P.  C.  205. 

"Conway  v.  Wade,  per  Lord  Lorebum  [1909]  A.  C.  506,  510. 

"[1901]    A.  C.  494,  529. 

''Better  known  as  Sir  Henr>'  Hawkins— a  judge  of  the  High  Court 
1876-1899- 

"^E.g.  by  Lord  Lindley  in  Quinn  v.  Leathem  supra  and  by  Lord  Justice 
Stirling  in  Giblan  v.  National  Amalgamated  Labourers'  Union  supra. 
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If  this  is  the  law,  a  conspiracy  between  A,  B,  and  C  to  induce 
others  not  to  work  for  D,  resulting  in  damage  to  D,  would  be  action- 
able even  though  A,  B  and  C  used  no  threats  or  intimidation  and 
did  nothing  which  would  be  actionable  if  done  by  one  alone.  Now 
by  section  three  of  the  Act  of  1906  it  is  not  actionable  for  one  per- 
son (in  furtherance  or  contemplation  of  a  trade  dispute)  to  merely 
induce  another  to  break  a  contract  of  employment  or  to  merely  in- 
terfere with  the  business  or  employment  of  another;  and  reading 
this  with  section  one  we  get  the  result  that  it  is  not  actionable  for 
A,  B,  and  C  (in  contemplation  or  furtherance  of  a  trade  dispute) 
to  conspire  to  induce  D's  workmen  to  break  their  contracts  of  em- 
ployment with  him  or  to  interfere  with  D's  business  and  his  liberty 
to  employ  his  capital  or  labour  as  he  will  even  though  they  have 
no  justification  for  so  doing  and  damage  results  to  D.  The  con- 
spiracy is  only  actionable  if  violence,  threats,  or  intimidation  are 
used  and  damage  results.^® 

Thus  the  Trade  Disputes  Act  has  not  only  placed  trade  unions 
super  legem  but  has  given  to  all  persons  acting  in  contemplation 
or  furtherance  of  a  trade  dispute  immunities  from  civil  and  crimi- 
nal proceedings  which  are  denied  to  persons  acting  in  furtherance 
of  other  objects,  political,  social,  charitable  or  personal.  The  law 
has  indeed  changed  since  the  day  when  a  very  learned  judge*** 
could  say  that  he  thought  trade  unions  were 

"illegal  and  indicable  at  common  law  as  tending  directly  to  impede 
and  interfere  with  the  free  course  of  trade  and  manufacture." 


J.  G.  Pease. 


London. 


^"The  question  as  to  what  will  justify  inducing  a  breach  of  contract  or 
the  use  of  threats  and  intimidation  was  discussed  in  several  of  the  cases. 
See  especially  the  judgment  of  Collins,  M.  R.  in  Read  v.  The  Friendly 
Society  of  Operative  Stonemasons  supra ;  Giblan  v.  National  Amalgamated 
Labourers'  Union  supra;  and  Glamorgan  Coal  Co.  v.  South  Wales  Miners' 
Federation  supra. 

^''Crompton,  /.,  in  Hilton  v.  Eckersley  (1855)  6  E.  &  B.  47,  53-  The 
other  judges  who  took  part  in  the  decision  did  not  concur  in  this  view. 


STARE  DECISIS  AND  THE  FOURTEENTH 
AMENDMENT. 

The  principle  voiced  in  the  maxim,  stare  decisis  et  non  quieta 
movere — to  stand  by  precedents  and  not  to  disturb  what  is  settled — 
has  been  known  to  all  systems  of  judicature.  Former  judicial 
decisions  as  a  source  of  law  were  recognized  as  far  back  as  the 
ancient  Egyptians.  In  some  measure  this  principle  operated  in  the 
Roman  law  and  is  not  without  force  in  those  modern  outgrowths 
of  the  Roman  system.^ 

The  full  development  of  this  doctrine  is  found  in  the  English 
Common  Law.  It  is  founded  on  the  principle  that  stability  and 
certainty  in  the  law  are  of  first  importance.  When  a  point  of  law 
is  once  clearly  decided  by  a  court  of  final  jurisdiction,  it  becomes 
a  fixed  rule  of  law  to  govern  future  action.  The  certainty  of  the 
law  is  regarded  as  of  more  importance  than  the  reason  of  it.  It 
is  better  to  have  a  bad  law  with  certainty  of  its  meaning  than  a 
good  law  whose  scope  of  operation  is  indefinable  and  unknown. 

The  doctrine  of  stare  decisis  is  of  the  utmost  importance  to 
the  whole  Anglo- American  system  of  judicature.  The  case  system 
of  the  study  and  the  practice  of  law  is  based  directly  upon  it.  It 
operates  strongest  where  rights  of  contract  or  property  inter  partes 
are  involved.  The  reason  is  apparent.  When  property  rights  are 
once  fixed,  especially  titles  to  real  property,  they  cannot  be  dis- 
turbed without  great  injustice  to  those  who  have  based  their  ac- 
tions and  entered  into  business  relations  on  the  basis  of  such  former 
decisions.  Faith  in  the  stability  of  the  law  is  essential  to  the  health 
of  the  business  world.  Misera  est  servitus  ubi  jus  est  vagum  out 
incertum.    The  courts  are  not  at  liberty  to  consider  cases  de  novo. 

On  the  other  hand,  the  doctrine  of  stare  decisis  is  much  weaker 
in  the  realm  of  constitutional  law.  This  is  inevitable.  Constitu- 
tional law  is  organic.  It  grows.  It  is  an  expression  of  the  life  of 
the  social  organism.  This  phase  of  the  public  law  cannot  be  bound 
by  precedents  to  the  same  extent  as  private  law. 

The  principle  of  stare  decisis  is  of  peculiar  importance  in  its  re- 
lation to  the  operation  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States.  We  shall  confine  our  study  to  sec- 
tion one  of  that  article,  the  other  four  sections  being  now  possessed 
of  little  or  no  vitality.    It  reads  as  follows : 

'See  9  Harv.  L.  Rev.  27,  31.     "Judicial   Precedents"  by  John  Chipman 
Gray. 
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"All  persons  born  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.  No  State  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States ;  nor  shall  any  State  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due  process  of  law ;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws." 

Now  this  section  does  not  define  itself.  Its  terminology,  al- 
though time-honored  among  people  of  English  stock,  is,  in  its  new 
setting,  vague,  indefinite  and  uncertain.  Under  our  constitutional 
system  the  Supreme  Court  of  the  United  States  is  the  only  organ 
of  the  Government  to  which  the  people  can  look  for  a  definition. 
Cases  under  the  Amendment  began  coming  before  that  tribunal  as 
early  as  1873  but  the  court  thought  it  wiser  to  leave  the  definition 
of  the  meaning  and  scope  of  its  terms  to  the  operation  of  the  doc- 
trine of  stare  decisis  rather  than  to  attempt  a  definition  of  the 
whole  provision  outright.  Thus  by  the  gradual  process  of  judicial 
inclusion  and  exclusion  it  was  intended  that  there  should  be  accu- 
mulated in  the  course  of  time  a  long  line  of  judicial  precedents 
based  on  concrete  cases  presented  for  decision,  which  would  in 
themselves  define  the  terms  of  the  Amendment.^ 

In  adopting  this  course  the  court  followed  its  usual  custom  of 
considering  only  those  points  which  were  properly  presented  and 
vital  to  the  issue.  In  this  particular  the  operation  of  the  doctrine 
of  stare  decisis  is  reduced  to  a  minimum  quantitatively  because  if 
a  case  can  be  disposed  of  on  a  lesser  point,  the  greater  will  not  be 
considered.  The  following  extract  from  the  opinion  in  the 
Slaughter-Housc  Cases^  is  an  illustration  in  point: 

"Having  shown  that  the  privileges  and  immunities  relied  on  in 
the  argument  are  those  which  belong  to  the  citizens  of  the  States 
as  such,  and  that  they  are  left  to  the  State  governments  for  se- 
curity and  protection,  and  not  by  this  article  placed  under  the 
special  care  of  the  Federal  Government,  we  may  hold  ourselves  ex- 
cused from  defining  the  privileges  and  immunities  of  citizens  of 
the  United  States  which  no  State  can  abridge,  until  some  case  in- 
volving those  privileges  may  make  it  necessary  to  do  so." 

The  Court  in  this  case  defined  neither  citizenship  in  the  United 
States  nor  citizenship  in  the  States  but  declared  in  effect  that  in 
the  particular  case  before  it  the  Federal  Government  could  under 
the  Fourteenth  Amendment  give  no  relief  from  State  activity. 

^Cf.  Davidson  v.  New  Orleans  (1877)  96  U.  S.  97  and  Holden  v.  Hardy 
(1897)   169  U.  S.  366. 
'(1873)   16  Wall.  7,6,  78. 
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From  the  adoption  of  the  Amendment  in  1868  to  the  close 
of  the  19101911  Term  of  the  Supreme  Court,  six  hundred  and 
four  opinions  have  been  delivered  under  section  one  of  that  article.* 
We  have  now  a  line  of  decisions  running  back  for  forty-one  years. 
Has  the  operation  of  the  doctrine  of  stare  decisis  effected  a  defini- 
tion of  the  Amendment?  Is  its  sphere  of  operation  now  known? 
These  questions  must  be  answered  in  the  negative.  After  forty 
years  from  the  date  of  the  adoption  of  the  ^\mendment,  Mr.  Justice 
Moody  in  delivering  the  opinion  of  the  Court  in  a  recent  case 
could  say : 

"*  *  *  The  Fourteenth  Amendment  withdrew  from  the  States 
powers  theretofore  enjoyed  by  them  to  an  extent  not  yet  fuly  as- 
certained    *     *     *."' 

In  a  still  more  recent  case,  after  five  hundred  and  sixty-seven 
cases  involving  an  interpretation  of  the  "due  process  of  law"  clause 
under  the  Amendment  had  been  considered  by  the  Court,  Mr. 
Justice  Holmes  said : 

"But  it  is  familiar  that  what  is  due  process  of  law  depends  on  cir- 
cumstances."® 

We  have  made  but  little  progress  in  reaching  even  a  working 
definition  of  section  one  of  the  Fourteenth  Amendment  under  the 
operation  of  the  principle  of  stare  decisis.  This  would  be  a  matter 
of  small  practical  concern  were  it  not  for  the  fact  that  the  Amend- 
ment is  fruitful  of  more  litigation  before  the  courts  of  the  country 
today  than  any  other  provision  of  the  Constitution.  It  is  becoming 
more  and  more  intertwined  with  the  great  economic  questions  of 
the  day.  An  increasing  amount  of  the  time  and  energy  of  the 
Supreme  Court  of  the  United  States  is  being  consumed  in  dis- 
posing of  questions  arising  under  it. 

What  is  "due  process  of  law  ;"  what  is  "equal  protection  ;' '  what 
are  the  "privileges  or  immunities  of  citizens  of  the  United  States :" 
what  the  relations  between  citizenship  in  the  United  States  and 
State  citizenship — we  do  not  exactly  know.  The  policy  of  the 
Supreme  Court  is  to  wait  until  a  sufficient  number  of  cases  have 
arisen  that  they  themselves  will  define  every  phase  of  the  Amend- 
ment. This  is  the  only  logical  position  for  the  Court  to  adopt. 
The  difficulty  is  unavoidable.    It  is  practically  impossible  to  define 

*See  table  printed  at  the  end  of  this  article. 
'Twining  v.  New  Jersey   (1908)  211  U.  S.  78,  92. 
•Mover  v.   Peabody   (1909)  212  U.   S.  78,  84. 
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the  Amendment  outright  and  any  attempt  to  do  so  would  be  with- 
out precedent  and  dangerous. 

The  fault  is  not  with  the  Court  but  is  inherent  in  the  Amend- 
ment itself.  Its  terms  are  elastic,  vague,  and  indefinite.  They  are 
so  general  and  so  comprehensive  as  to  embrace  within  the  scope 
of  'their  operation  the  entire  range  of  the  civil  rights  of  the  indi- 
vidual. It  is  capable  of  more  adaptation,  more  expansion,  and  more 
extension  than  is  any  other  portion  of  the  Federal  Constitution  not 
even  excepting  the  Interstate  Commerce  Clause.  Its  place  in 
American  Constitutional  Law  is  historically  and  logically 
anomalous. 

Under  the  operation  of  the  principle  of  stare  decisis,  under  even 
more  favorable  circumstances  than  now  exist,  it  would  require 
hundreds  of  years  and  thousands  of  cases  before  an  adequate  defini- 
tion could  be  gleaned  bit  by  bit  from  the  long  line  of  precedents. 
This  means  that  the  essential  elements  of  the  Amendment  will 
never  be  defined.  It  will  always  remain  a  vague,  indefinite,  and 
uncertain  measure.  The  circumstances  surrounding  our  social  life 
are  constantly  changing.  The  political  ideals  of  one  generation 
are  superseded  by  those  of  the  next;  and  since  the  Fourteenth 
Amendment  attempts  to  deal  with  the  most  vital  problem  in  our 
governmental  system — the  relations  of  the  States  to  the  Federal 
Government — we  may  not  hope  for  a  definition  of  its  terms  from 
the  operation  of  the  principle  of  stare  decisis. 

This  situation  is  unfortunate.  It  is  very  important  that  the 
States  should  know  where  they  stand  in  the  Federal  Government. 
This  is  especially  true  in  matters  economic  where  property  rights 
are  involved.  Within  the  past  forty-one  years  the  Supreme  Court 
of  the  United  States  has  delivered  more  than  four  hundred  opinions 
in  concrete  cases  involving  the  one  question  of  the  States  taking 
property  "without  due  process  of  law."  Less  than  one  hundred 
of  these  cases  arose  prior  to  1896.  More  than  one-half  of  all  of 
them  deal  with  the  relations  of  the  States  to  the  corporations — 
the  public  service  companies  forming  the  predominating  element. 
This  is  therefore  an  intensely  modern  question  and  one,  it  seems, 
which  cannot  be  solved  by  the  courts. 

The  actual  operation  of  the  principle  of  stare  decisis  in  the 
judicial  history  of  the  Fourteenth  Amendment  is  as  complex  as 
it  is  interesting.  A  case  is  "followed,"  "affirmed,"  "reaffirmed," 
"applied,"  "approved,"  "considered,"  "explained,"  "reconciled," 
"distinguished,"  "qualified,"  or  "reversed."    Each  of  these  words 
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have  become  quasi-technical  terms.  Each  is  a  shade  different  in 
meaning  from  the  other  in  the  order  named.  Each  has  its  proper 
function  in  designating  the  attitude  which  the  Court  assumes  to 
the  former  decision  under  consideration.  Now  the  Court  seldom 
comes  out  boldly  and  reverses  itself.  Such  a  procedure  would 
indeed  appear  unseemly.  It  is  necessary  for  the  sake  of  stability 
and  propriety  that  the  Supreme  Court  of  the  United  States  main- 
tain an  apparent  infallibility.  But  since  the  laws  of  evolution  do 
not  spare  even  this  high  tribunal,  and  since  here  also  there  must 
be  adaptation,  discovery,  and  change  to  correspond  to  the  growing 
life  of  a  progressive  people,  reversals  of  previous  opinions  some- 
times become  necessary.  The  Supreme  Court,  buhvark  of  sta- 
bility that  it  is  in  our  constitutional  system,  in  interpreting  the 
Constitution  must  ultimately  yield  to  the  persistent  force  of  public 
opinion.  The  changed  attitude  of  the  Court  is  usually  expressed 
by  "explaining,"  "distinguishing,"  or  "qualifying"  the  prior  opinion 
in  question.  For  example,  twenty-three  cases  were  "distinguished" 
at  the  1910-1911  Term  of  the  Court.  The  effect  is  often  a  reversal 
in  whole  or  in  part  resulting  in  a  partial  or  complete  change  of 
front.  The  method  is  in  keeping  with  the  dignity  and  the  learning 
of  that  august  body,  but  it  involves  a  species  of  mental  g}-mnastics 
that  strikes  the  uninitiated  with  admiration  and  amazement.^ 

Now  the  application  of  these  principles  to  the  interpretation  of 
the  Fourteenth  Amendment  produces  considerable  uncertainty  and 
confusion.  As  has  been  said  before,  the  difficulty  is  inherent.  Not 
many  months  ago,  Mr.  Justice  Holmes  in  a  dissenting  opinion  in 
an  important  case  under  the  Fourteenth  Amendment,  made  the 
following  remarks : 

"*  *  *  I  am  aware  that  the  battle  has  raged  with  varying 
fortunes  over  this  matter  of  unconstitutional  conditions,  but  it 
appears  to  me  ground  for  regret  that  the  court  so  soon  should 
abandon  its  latest  decision.  Security  Mut.  Life  Ins.  Co.  v.  Prewitt, 
202  U.  S.  246."* 

'The  following  may  be  used  as  an  illustration:  In  Ex  parte  Harding 
(1911)  219  U.  S.  363.  378.  Mr.  Chief  Justice  White,  in  delivering  the 
opinion  said:  "We  must  then  either  reconcile  the  cases  or  if  this  cannot 
be  done  determine  which  line  rests  upon  the  right  principle  and  having 
so  determined  overrule  or  qualify  the  others  and  apply  and  enforce  the 
correct  doctrine.  *  ♦  *  "  In  this  case  Ex  parte  Hoard  (1881)  105 
U.  S.  578  and  the  cases  following  it  were  applied;  Virginia  v.  Rives 
(1879)  100  U.  S.  313  and  cases  following  it,  distinguished;  and  Ex  parte 
Wisner  (1906)  203  U.  S.  449,  I»  re  Moore  (1908)  209  U.  S.  490,  and  In 
re  Winn  (1909)  213  U.  S.  458,  disapproved  in  part  and  qualified. 

•Western  Union  Tel.  Co.  v.  Kansas  (1909)  216  U.  S.  i,  55- 
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A  few  days  later,  in  a  dissenting  opinion  in  another  case  in- 
volving the  same  point  of  law,  he  said : 

"I  think  that  the  tax  in  question  *  *  *  was  lawful  under 
all  the  decisions  of  this  court  until  last  week.  *  *  *  But  I 
have  not  heard  and  have  not  been  able  to  frame  any  reason  that 
I  honestly  can  say  seems  to  me  to  justify  the  judgment  of  the 
court  in  point  of  law."^     *     *     * 

This  is  a  clear  illustration  of  the  point  under  consideration. 
Did  the  court  here  reverse  itself?  Mr.  Justice  Holmes  thought 
so  and  with  him  agreed  Mr.  Justice  McKenna  and  Mr.  Chief 
Justice  Fuller.  But  the  majority  of  the  court  declared  no  such  in- 
tention. In  fact  it  was  following  the  doctrine  of  stare  decisis.  In 
other  words,  under  a  constitutional  provision  so  phrased  as  is  the 
Fourteenth  Amendment,  the  lines  of  legal  distinctions  can  be  so 
finely  drawn  that  even  the  most  experienced  jurists  cannot  agree 
on  the  relationship  of  one  case  to  the  other  in  the  line  of  precedents. 

In  every  branch  of  the  law  the  rule  of  stare  decisis  is  subject 
to  occasional  exceptions.  These  changes  of  position  by  the  courts 
are  extremely  rare  in  questions  dealing  with  the  law  of  contracts 
and  of  property.  The  law  here  remains  practically  certain  from 
generation  to  generation.  But  in  the  line  of  decisions  under  the 
Fourteenth  Amendment  uncertainty  has  been  the  rule.  The  Su- 
preme Court  has  never  been  able  to  make  here  a  practical  appli- 
cation of  the  doctrine  of  stare  decisis.  Dissenting  opinions  have 
been  prevalent  all  along  the  line.  The  first  case  under  the  Amend- 
ment was  decided  by  a  divided  court  of  four  against  five.^''  Prior 
to  1883  there  were  twenty-five  cases  before  the  court  under  the 
Amendment.  Ten  of  these,  including  practically  every  important 
case,  were  accompanied  by  dissenting  opinions.  In  the  lengthy 
and  learned  dissent  of  Mr.  Justice  Harlan  in  the  Ciinl  Rights 
Cases,^'^  the  following  language  is  found : 

"The  opinion  in  these  cases  proceeds,  it  seems  to  me,  upon  grounds 
entirely  too  narrow  and  artificial.  I  cannot  resist  the  conclu- 
sion that  the  substance  and  spirit  of  the  recent  Amendments  of 
the  Constitution  have  been  sacrificed  by  a  subtle  and  ingenious 
verbal  criticism." 

This  is  an  extreme  illustration  of  how  the  court  is  often  divided 
in  the  matter  of  interpreting  the  Amendment. 

•Pullman  Co.  v.  Kansas  (1910)   216  U.  S.  56,  77. 
"Slaughter-House  Cases   (1872)    16  Wall.  36. 
"(1883)   109  U.  S.  3,  26. 
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From  1872  to  the  close  of  the  1910-1911  Term  of  the  Court,  out 
of  six  hundred  and  four  opinions  delivered,  one  hundred  and  fifty- 
five  were  accompanied  by  dissenting  opinions.  This  includes 
nearly  all  of  the  cases  of  real  importance.  The  relation  of  this 
situation  to  the  doctrine  of  stare  decisis  can  readily  be  seen. 
While  all  of  these  cases  are  final  in  so  far  as  they  relate  to  the 
immediate  parties,  from  the  standpoint  of  judicial  precedents  as 
a  source  of  law  they  are  of  questionable  value. 

Let  us  take  one  more  concrete  illustration.  On  November  3, 
1896,  there  was  submitted  to  the  Supreme  Court  a  case  involving 
the  constitutionality  of  the  following  Texas  statute  under  the 
Fourteenth  Amendment  :^- 

" Section  i.  Be  it  enacted  by  the  legislature  of  the  State  of 
Texas,  That  after  the  time  when  this  act  shall  take  eflfect,  any 
person  in  this  State  having  a  bona  fide  claim  for  personal  services 
rendered  or  labor  done,  or  for  damages,  or  for  overcharges  on 
freight,  or  claims  for  stock  killed  or  injured  by  the  train  of  any 
railway  company,  provided  that  such  claims  for  stock  killed  or 
injured  shall  be  presented  to  the  agent  of  the  company  nearest 
to  the  point  where  such  stock  was  killed  or  injured,  against  any 
railway  corporation  operating  a  railroad  in  this  State,  and  the 
amount  of  such  claim  does  not  exceed  $50,  may  present  the  same, 
verified  by  his  affidavit,  for  payment  to  such  corporation  by  filing 
it  with  any  station  agent  of  such  corporation  in  any  county  where 
suit  may  be  instituted  for  the  same,  and  if.  at  the  expiration  of 
:hirty  days  after  such  presentation,  such  claim  has  not  been  paid 
or  satisfied,  he  may  immediately  institute  suit  thereon  in  the  proper 
court;  and  if  he  shall  finally  establish  his  claim,  and  obtain  judg- 
ment for  the  full  amount  thereof,  as  presented  for  payment  to 
such  corporation  in  .such  court,  or  any  court  to  which  the  suit  may 
have  been  appealed,  he  shall  be  entitled  to  recover  the  amount  of 
such  claim  and  all  costs  of  suit,  and  in  addition  thereto  all  reason- 
able attorney's  fees,  provided  he  has  an  attorney  employed  in  his 
case,  not  to  exceed  $10,  to  be  assessed  and  awarded  by  the  court 
or  jury  trying  the  issue. ''^^ 

Let  us  call  this  the  EUis  Case.  The  only  point  in  controversy 
was  the  constitutionality  of  the  clause  relating  to  the  attorney's 
fees.  The  statute  had  been  upheld  by  the  District  Court,  by  the 
Court  of  Civil  Appeals,  and  by  the  Supreme  Court  of  Texas,  re- 
spectively.^* The  majority  of  the  Supreme  Court  of  the  United 
States  declared  the  statute  null  and  void  by  reason  of  the  Four- 

"Gulf,  Colorado  &  Santa  Fe  Ry.  Co.  v.  Ellis  (1897)  165  U.  S.  150. 
"Sayles'  Supplement  to  Texas  Civil  Statutes,  p.  768,  Art.  4266a. 
"(1894)  87  Tex.  19. 
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teenth  Amendment  in  that  the  provision  relating  to  the  attorney's 
fees  permitted  the  taking  of  property  "without  due  process  of 
law"  and  denied  to  the  railroad  companies  the  "equal  protection 
of  the  laws."  The  opinion  was  delivered  by  Mr.  Justice  Brewer, 
with  whom  concurred  Justices  Field,  Harlan,  Brown,  Shiras  and 
Peckham.  Forty-two  cases  were  cited  as  precedents  in  the  opinion 
of  the  court. 

A  dissenting  opinion  was  delivered  by  Mr.  Justice  Gray,  up- 
holding the  constitutionality  of  the  statute,  with  whom  concurred 
Mr,  Justice  White  and  Mr.  Chief  Justice  Fuller.  Fifteen  cases 
were  cited   as  precedents   in  the  opinion. 

On  January  i8,  1899,  there  came  up  before  the  Supreme  Court 
a  case^'  involving  the  constitutionality  of  the  following  Kansas 
statute : 

"Section  i.  Be  it  enacted  by  the  legislature  of  the  State  of 
Kansas:  That  in  all  actions  against  any  railway  company  organized 
or  doing  business  in  this  State,  for  damages  by  fire,  caused  by  the 
operating  of  said  railroad,  it  shall  be  only  necessary  for  the  plain- 
tiff in  said  action  to  establish  the  fact  that  said  fire  complained  of 
was  caused  by  the  operating  of  said  railroad,  and  the  amount 
of  his  damages,  (which  proof  shall  be  prima  facie  evidence  of 
negligence  on  the  part  of  said  railroad)  :  Provided,  that  in  estimat- 
ing the  damages  under  this  act,  the  contributory  negligence  of  the 
plaintiff  shall  be  taken  into  consideration. 

"Section  2.  In  all  actions  commenced  under  this  act,  if  the 
plaintiff  shall  recover,  there  shall  be  allowed  him  by  the  court  a 
reasonable  attorney's  fee,  which  shall  become  a  part  of  the  judg- 
ment."^" 

In  the  Ellis  Case  the  claim  was  for  $50  for  the  killing  of  a 
colt  by  the  railroad  company,  the  lower  courts  assessing  an  at- 
torney's fee  of  $10.  In  this  case,  which  we  shall  call  the  Matthews 
Case,  the  damages  allowed  for  loss  by  fire  caused  by  the  railroad 
were  $2094  and  the  attorney's  fees  assessed  at  $225.  The  railroad 
company  set  up  the  claim,  on  the  basis  of  the  decision  in  the 
BUis  Case  as  a  precedent,  that  the  provision  relating  to  the  at- 
torney's fees  was  a  violation  of  the  "due  process  of  law"  and  the 
"equal  protection"  clauses  of  the  Fourteenth  Amendment.  The 
Supreme  Court  by  a  majority  opinion  held  the  Kansas  statute  to 
be  a  valid  enactment,  distinguishing  it  from  the  Texas  statute 
which  was  declared  unconstitutional  in  the  BUis  Case.    Mr.  Justice 

"Atchison,  Topeka  &  Santa  Fe   Ry.   Co.   v.   Matthews    (1899)    174  U. 
S.  96. 

"Kansas  Session  Laws  1885,  c.  155,  258. 
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Brewer  again  delivered  the  majority  opinion  and  with  him  con- 
curred Chief  Justice  Fuller,  and  Justices  Gray,  White  and  Shiras. 
Thirty-one  cases  were  cited  as  precedents  in  the  opinion. 

There  was  a  strong  dissenting  opinion  by  Mr.  Justice  Harlan, 
with  whom  concurred  Justices  Brown,  Peckham  and  McKenna. 
Thirty-five  cases  were  cited  as  precedents  in  the  opinion.  In 
speaking  of  the  two  cases  Mr.  Justice  Harlan  said : 

<•*  *  *  Placing  the  present  case  beside  the  former  case,  I  am 
not  astute  enough  to  perceive  that  the  Kansas  statute  is  consistent 
with  the  Fourteenth  Amendment,  if  the  Texas  statute  be  uncon- 
stitutional."" 

These  statutes  are  essentially  the  same.  It  appears  to  the 
writer  that  the  Texas  statute  is  more  safely  constitutional  under 
the  Amendment  than  the  Kansas  statute  in  that  it  throws  around 
the  railroad  company  more  safeguards  and  protection. 

In  looking  over  these  two  cases  it  will  be  noticed  that  the  posi- 
tions taken  by  Justices  Harlan,  Brown  and  Peckham  against  the 
constitutionality  of  both  statutes,  and  the  position  of  Chief  Justice 
Fuller  and  Justices  Gray  and  White  in  favor  of  the  constitution- 
ality of  both  statutes,  remains  the  same  in  each  instance.  Mr. 
Justice  Field,  who  decided  with  the  majority  in  the  Ellis  Case 
against  the  Texas  statute,  was  no  longer  on  the  bench  in  the 
Matthews  Case,  his  place  being  supplied  by  Mr.  Justice  McKenna 
who  decided  with  the  minority  in  the  Matthews  Case  against  the 
Kansas  statute.  The  new  position  taken  by  Justices  Brewer  and 
Shiras  in  the  Matthews  Case  means,  if  not  a  reversal  of  the 
majority  opinion  in  the  Ellis  Case,  at  least  considerable  confusion 
as  to  what  legislation  the  people  of  the  States  may  adopt  along 
these  lines. 

This  is  a  fair  example  of  the  futility  of  proposing  that  we  wait 
until  the  Fourteenth  Amendment  be  defined  by  the  operation  of  the 
principle  of  stare  decisis.  E^ch  side — not  of  the  attorneys — but 
of  the  members  of  the  Supreme  Court  itself,  cited  numerous 
precedents.  If  precedents  could  establish  the  law  under  the 
Amendment,  both  sides  were  right. 

We  may  not  expect  a  definition  of  the  "due  process  of  law" 
and  the  "equal  protection"  clauses  of  the  Fourteenth  Amendment. 
They  are  too  vague  and  too  elastic.  This  weakens  the  doctrine  of 
stare  decisis  to  the  point  where  it  no  longer  becomes  authoritative. 
It  thus  leads  to  confusion  instead  of  serving  as  a  guide.    The  busi- 

"(1899)  174  U.  S.  96,  III. 
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ness  interests  do  not  know  what  laws  the  States  may  enact  concern- 
ing them.  The  people  of  the  States  do  not  know  how  far  they 
can  go  in  their  attempts  to  solve  their  own  economic  and  social 
problems.  The  Fourteenth  Amendment,  uncertain  in  its  scope 
from  the  day  of  its  adoption,  remains  uncertain.  Under  present 
rules  of  procedure  there  is  no  escape  from  the  dilemma. 


> 

a! -a 

►4  aJ 

o  o 

rfl  > 

•■«  n 

« 

tu 

u  — 

t;j 

U 

Q 

o 

' 

u 

XJ  ^ 

■^ 

O   " 

s 

CJ 

Or- 


^ 

c3t3 

iJ  <u 

^  > 

Oo 

K    > 

•■"  c 

0   D 

CU  3 

^   CS 

(U 

u  — 

■M 

3U 

CJ 

Q 

o 

' 

' 

u 

0) 

>, 

>> 

0  S 

J3 

0/ 

c 

a 

O  1) 

3 

^ 

o 

OH 

5?; 

hj 

A 

1872 

1873 
1874 
187.:; 

1S76, 
1877, 
1878 
1879, 

i38o, 
18S1, 
18S2. 
18S3. 
1884. 
1885. 
1886. 
1S87. 
1888. 

iSqo. 


5 

4 

2 

8 

3 
8 

7 
8 
6 

4 
7 
2 

9 

5 

1892.. 

1893.. 
1894.. 
189,.. 
1896. . 

1897.. 

1898.. 
1899.. 

1900. . 
I90I. . 
1902. . 

1903.. 
1904. . 
1905.. 

1906. . 

1907.. 

1908. . 

1909. . 

Total 


604  I  136 


423 


27ii 


SUMMARY   TABLE 

.Showing  CKRXAiri  Phasks  ok  thk  OPERATIo^f  of  the  Fourteenth 

Amendment  in  Relation  to 

STARE  DEC /SIS. 


Charles  Wallace  Collins. 


Washington. 


LAW  AND  LIBERTY. 

In  the  May  number  of  this  Review,  Mr.  E.  V.  Abbott  reviews 
my  work,  The  Underlying  Principles  of  Modern  Legislation.^  The 
reviewer  selects  a  particular  passage,  argues  that  the  passage  is  fal- 
lacious, and  then,  with  an  expression  of  kind  regret  for  which  I 
am  duly  grateful,  dismisses  the  whole  work  as  vitiated  by  the  fal- 
lacies which  he  alleges  to  exist  in  the  passage  which  he  cites.  No 
author  can  be  indifferent  to  a  review  of  his  work  which  appears 
in  a  periodical  of  the  standing  of  the  Columbia  Law  Review, 
even  if  he  thinks  the  review  manifestly  carries  its  own  condemna- 
tion. I  do  not  propose,  however,  to  enter,  in  this  article,  upon 
any  defence  of  my  work.  I  desire  only  to  discuss  the  particular 
passage  which  provokes  Mr.  Abbott's  censure.  That  passage  im- 
plies certain  views  as  to  the  relation  of  law  to  liberty,  which,  despite 
the  reviewer's  arguments,  I  believe  to  be  sound  and  of  funda- 
mental importance. 

I  think  no  apology  is  necessary  for  discussing  the  relation  of 
law  to  liberty  in  a  law  review.  The  very  bulk  of  our  modern 
law  compels  the  lawyer  to  press  down  his  analysis  of  principles  and 
rules  to  Ultimate  principles  or  elements;  and  in  the  course  of  this 
analysis  he  is  constrained,  both  by  the  necessities  of  thought  and 
the  trend  of  judicial  interpretation,  to  reflect  upon  the  ends  which 
law  serves.  Among  these  ends,  none  is  more  important  than  the 
liberty  of  the  subject.  It  therefore  behooves  the  lawyer  to  have 
clear  ideas  about  liberty  and  its  relations  to  legal  regulations  if  he 
would  understand  the  law  which  he  professes  to  interpret  and  apply. 

In  one  not  unimportant  respect,  the  reviewer  and  I  seem  to  be 
in  accord — the  supreme  importance  of  liberty  as  an  element  in 
social  and  individual  well-being.  We  differ,  however,  in  our  views 
of  the  importance  of  legislative  regulation  as  a  means  to  the  promo- 
tion of  liberty.  The  difference  may  result  in  part  from  environ- 
ment. The  Labour  Party  in  Australia  has  enjoyed  a  political  as- 
cendency for  several  years;  and  it  has  achieved  much  in  the  way 
of  useful  reform.  At  the  present  moment,  however,  the  rank  and 
file  are  fast  embracing  Socialism  as  a  political  creed ;  and  they  are 
enforcing  that  creed  upon  their  nominal  leaders.  The  driving 
power  behind  this  movement  is  not  difficult  to  discover.  The 
workers  desire  to  become  civil  servants.     I  believe  that  the  estab- 

^12  Columbia  Law  Revikw  477. 
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lishment  of  a  Socialistic  State  is  inevitable  unless  opposing  forces 
are  able  to  formulate  a  sound  and  progressive  policy  of  State  regu- 
lation of  private  owned  industry.  The  tendency  towards  combines 
and  monopoly  is  too  general  and  apparent  to  be  ignored ;  and  the 
methods  of  monopolistic  control  which  most  American  writers 
think  adequate  to  American  conditions  fall  far  short  of  what  is 
necessary  in  a  community  which,  from  its  comparative  isolation, 
its  high  protective  policy,  its  very  limited  market,  and  its  relative 
lack  of  individual  enterprise,  offers  unusual  opportunities  for  the 
complete  suppression  of  competition  as  a  factor  in  the  determina- 
tion of  prices.  I  doubt,  to  take  an  example,  if  any  American 
Trust  is  so  completely  beyond  the  reach  of  actual  or  potential  com- 
petition as  our  Colonial  Sugar  Refining  Company.  Such  differences 
of  conditions  may  account  in  part  for  a  divergence  in  the  mental 
attitude  of  Australian  and  American  authors  with  respect  to  the 
relations  of  law  to  liberty. 

The  following  passages  from  Mr.  Abbott's  review  indicate  the 
points  at  issue  between  us : 

"His  (the  author's)  reasons  are  thus  stated  at  page  63  of  his 
treatise:  'The  liberty  of  an  individual  may  be  promoted  by  restric- 
tions that  the  State  imposes  upon  him  in  his  own  interests.  In  a 
later  chapter,  I  shall  refer  to  the  abuse  of  this  proposition.  At 
present,  I  wish  to  illustrate  the  truth  of  the  expressive  paradox 
of  Rousseau  that  a  man  may  be  forced  to  be  free.  In  a  humble 
sphere,  the  municipal  legislation  of  our  time  affords  some  familiar 
examples.  A  by-law  prescribes  a  penalty  for  boarding  a  tram 
which  is  already  full.  A  would-be  passenger,  compelled  to  wait 
in  the  rain  until  the  next  car  passes,  may  be  tempted  to  complain 
that  his  liberty  is  thereby  infringed.  If,  however,  he  will  employ 
the  interval  in  profitable  reflection,  he  may  learn  to  take  a  saner 
view  of  things.  While  the  by-law  prevents  him  from  riding  in  one 
car,  it  ensures  that  he  shall  be  free  from  being  sat  upon  in  the 
next  car,  and  possibly  from  being  deposited  in  the  mud  as  the  result 
of  a  break-down.  More  important  still,  the  by-law  serves  to  pro- 
tect him  from  being  exploited  in  the  interests  of  a  tramway  com- 
pany that  would  like  to  be  allowed  to  run  one  car  where  it  ought 
to  run  two.  We  have  all  heard  of  the  suburban  strap-hangers  of 
New  York ;  and  we  do  not  envy  their  freedom  to  pass  a  not  incon- 
siderable portion  of  their  lives  in  clinging  to  a  strap.' 

"We  may  be  very  certain  that  the  strap-hangers  of  New  York 
would  hotly  resent  any  such  legislation  in  this  city  and  that  nothing 
that  Professor  Brown  says  would  convince  them  that  it  would  be 
either  promotive  of  their  liberties  or  conducive  to  their  happiness. 
Indeed,  what  he  says  is  not  truly  convincing  on  either  point.  It 
is  no  argument  to  urge  that  restricting  a  man's  liberty  may  pro- 
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mote  it;  restriction  might  promote  his  comfort,  but  it  could  not 
promote  his  hberty,  and  the  proposition  is  a  mere  contradiction  in 
terms  which  only  confuses  the  issue.  It  is  no  argument  to  point 
out  that  legislation  will  free  the  passenger  from  being  sat  upon 
and  possibly  from  being  deposited  in  the  mud  as  the  result  of  a 
break-down.  We  may  readily  admit  that  the  passenger  will  receive 
some  benefit  from  the  restriction  of  his  liberty, — few  things  are 
wholly  evil, — but  that  is  no  answer  to  the  objection  that  he  has  a 
proper  right  to  determine  for  himself  whether  he  wants  that  benefit, 
or  that  he  may  lose  other  and  more  important  benefits.  It  is  no 
argument  to  say  that  the  passenger  will  not  be  exploited  in  the 
interests  of  a  company  that  would  like  to  run  only  one  car  when 
it  ought  to  run  two ;  the  remedy  for  that  wrong  is  not  to  restrict 
the  liberty  of  the  passenger,  but  to  punish  the  wrong-doing  com- 
pany. It  is  apparent,  therefore,  even  from  this  brief  summary, 
that  the  considerations  which  the  learned  author  advances  do  not 
support  his  thesis."^ 

No  one,  who  is  at  all  acquainted  with  the  development  of 
modern  thought,  will  fail  to  concede  Mr.  Abbott's  valour  in  enter- 
ing the  lists  in  defence  of  a  view  of  the  nature  of  libery  which 
most  writers  of  to-day  have  forsaken.  The  validity  of  that  view 
may  be  tested  by  the  following  propositions  which  I  take  from  Mr. 
Abbott's  text. 

(i)  The  restriction  of  a  man's  liberty  may  promote  his  comfort, 
but  it  cannot  promote  his  liberty. 

Australian  Factory  legislation  prescribes  certain  conditions  of 
labour,  and  establishes  Wages  Boards  or  Boards  of  Industrial  Ar- 
bitration, for  the  purpose  of  fixing  the  rates  of  wage.  Factory  In- 
spectors are  appointed  to  see  that  the  provisions  of  the  Acts  are 
observed.  The  result  is  that  the  worker's  freedom  of  contract 
is  impaired.  He  once  had  the  choice  of  underselling  his  fellow- 
worker,  either  by  working  longer  hours  or  by  working  for  a 
sweating  wage.  The  choice  is  now-  denied  to  him.  To  this  extent 
is  his  liberty  impaired.  But  if  liberty  mean  anything  more  than 
"the  desolate  freedom  of  the  wild  ass" — and  I  assume  that  even 
Mr.  Abbott  would  concede  so  much — his  liberty  as  a  whole  is  pro- 
moted. It  is  promoted  in  ways  so  numerous  and  so  apparent  as 
to  call  for  no  demonstration.  High  wages  and  reasonable  hours 
of  employment  mean  of  course  more  comfort ;  but  they  also  mean 
new  opportunities  for  culture,  recreation,  or  indulgence.  I  hum- 
bly submit  that  Mr.  Abbott  has  not  yet  outgrown  the  naive  view 
of  liberty  as  a  kind  of  natural  substance  from  which  every  dimi- 
nution means  a  net  loss. 

*Ibid.  478. 
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(2)  The  remedy  against  a  tramway  company  which  would 
like  to  run  one  car  ivhen  it  ought  to  run  two  is  to  punish  the 
wrong-doer. 

I  make  no  objection  to  this  proposition ;  but  I  cannot  admit  its 
relevancy.  Whether  legislation  forbids  persons  from  boarding  a 
tram  already  full,  or  forbids  the  tramway  company  from  carrying 
excess  passengers,  the  effect  upon  the  citizen's  freedom  of  choice 
is  taken  away.  He  once  was  free  to  ride  on  an  overcrowded  tram. 
He  is  no  longer  free  to  do  so.  In  one  case,  the  law  directly  for- 
bids the  citizen  from  doing  a  certain  thing;  in  the  other  case,  the 
law  virtually  imposes  upon  the  company  the  duty  of  passing  a 
by-law  which  prohibits  the  citizen  from  doing  the  same  thing. 
Whether  the  citizen  is  restricted  by  law  or  by  by-law  does  not 
affect  the  fact  that  he  is  being  restricted  in  his  freedom  of  choice. 

(3)  The  strap-hangers  of  New  York  zvould  hotly  resent  any 
such  legislation  as  Professor  Brozvn  proposes. 

Here  I  must  admit  myself  at  a  disadvantage.  Though  on 
several  occasions  I  have  witnessed  the  nightly  exodus  from  Man- 
hattan Island,  my  point  of  view  has  been  that  of  the  onlooker 
who,  though  he  may  see  most  of  the  game,  is  likely  to  fail  in  ap- 
preciating both  the  practical  difficulties  which  may  be  involved  in 
imposing  new  rules  of  the  game,  and  the  psychological  compen- 
sations which  console  a  competitor  in  a  free  fight.  Now,  for 
aught  I  know,  your  reviewer  may  be  a  strap-hanger  himself! 
Even  if  he  is  not,  his  opportunities  for  observation  and  investiga- 
tion must  have  been  far  greater  than  my  own.  I  may  be  per- 
mitted, however,  to  point  out  that  I  did  not  propose  any  legislation 
to  the  citizens  of  New  York.  As  the  context  shows,  my  object 
was  to  maintain  that  a  legislative  restriction  on  liberty  may  have 
the  net  effect  of  promoting  liberty,  not  that  it  must  have  that 
effect  under  all  conceivable  conditions.  When  I  last  had  the  privi- 
lege of  being  in  New  York,  I  was  told  that  there  were  physical 
impossibilities  in  the  way  of  providing  an  adequate  tram  service 
from  New  York  to  Brooklyn.  Assuming  this  to  be  the  case,  legis- 
lative restriction  of  the  kind  which  I  suggest  might  do  more  harm 
than  good.  It  is  better  to  hang  to  a  strap  than  to  dine  off  a 
cold  joint.  The  alternative,  however,  does  not  present  itself  in 
this  form  in  Australia.  No  physical  impossibility  exists;  and 
when  the  State  either  forbids  a  company  to  carry  excess  passen- 
gers, or  forbids  persons  to  board  a  tram  which  is  already  full, 
the  tramway  company  generally  finds  it  both  possible  and  expe- 
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dient  to  provide  a  more  efficient  service.  If  it  failed  to  do  so.  the 
State  would  be  constrained  to  discover  other  and  more  drastic 
forms  of  pressure.  The  Australian  elector  is  a  rather  exacting 
sort  of  person.  Less  endowed  with  individual  initiative  than  the 
citizen  of  the  United  States,  he  is  quick,  possibly  too  quick,  to 
invoke  the  civic  power  in  matters  where  that  power  appears  to 
be  capable  of  looking  after  his  interests. 

(4)  The  passage  cited  from  the  author  shows  that  his  miscon- 
ception of  the  nature  of  liberty  has  led  him  in  at  least  one  instance 
to  precisely  the  wrong  solution  of  a  problem.  Instead  of  advising 
a  vigilant  municipal  government  that  zvould  first  throw  safeguards 
about  the  granting  of  public  franchises  and  would  thereafter  com- 
pel the  grantees  to  fulfil  the  duties  which  their  franchises  create, 
he  would  liynit  the  freedom  of  the  people  zi'hom  he  is  trying  to 
protect. 

This  criticism  calls  for  several  comments,  (a)  As  I  have  just 
suggested,  the  "passage  cited"  was  not  written  with  the  object  of 
suggesting  a  solution  to  a  particular  problem,  but  as  an  illustrtaion 
of  a  possibility  that  a  man's  liberty  may  be  promoted  by  regulation 
which  restricts  in  some  ways  his  freedom  of  choice.  Whether 
this  very  desirable  result  will  follow  in  any  particular  case  must 
depend  upon  conditions  of  time  and  place.  I  willingly  concede 
to  Air.  Abbott  the  right  to  extol  the  freedom  of  the  Xew  York 
strap-hanger  to  spend  a  not  inconsiderable  portion  of  his  life  in 
clinging  to  a  strap,  while  I  claim  the  right  to  say  that  the  freedom 
is  one  which  I  do  not  envy. 

(b)  The  reviewer's  own  solution  of  the  problem  appears  to 
me  curious.  Certainly  a  municipal  government  should  grant  its 
franchises  subject  to  appropriate  conditions.  But  what  is  to  be 
done  with  regard  to  franchises  already  granted?  Are  they  to  be 
exercised  according  to  the  sweet  will  of  the  recipient?  In  Austra- 
lia, we  do  not  think  so.  If  a  company  enjoys  a  franchise,  and 
abuses  its  privileges,  our  legislators  think  it  no  shame  to  step  in 
and  say:  "There  are  limits  to  this  sort  of  thing.  We  granted 
you  a  franchise;  but  we  did  not  mean  that  you  should  do  with  it 
just  as  you  like.  We  assumed  that  you  would  exercise  it  with 
some  regard  to  public  purposes ;  and  we  are  going  to  take  good 
care  in  the  future  that  you  shall  so  exercise  it." 

(c)  Mr.  Abbott  appears  to  think  there  is  a  fundamental  differ- 
ence, even  for  the  purposes  of  illustrating  the  relation  of  law  to 
liberty,  between  granting  a  franchise  subject  to  the  observance  of 
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certain  conditions  and  imposing  these  conditions  when  the  fran- 
chise is  once  granted.  No  doubt  the  former  course  is  to  be  pre- 
ferred. Everyone  agrees  that  the  State  (or  the  MunicipaUty) 
should  look  ahead  when  conceding  new  and  important  privileges. 
But  with  the  State  as  with  the  individual,  it  is  sometimes  better 
to  be  late  than  never.  Whether  late  or  early  does  not  alter  the 
fact  that  liberty  is,  or  may  be,  promoted  by  the  imposition  of 
restrictions. 

In  the  present  article,  I  have  limited  myself  to  that  particular 
aspect  of  the  relation  of  law  to  liberty  which  is  involved  in  Mr. 
Abbott's  review.  I  could  not  deal  with  the  more  general  subject 
without  saying  over  again  what  I  have  already  said  in  my  book. 
I  may  be  allowed,  however,  to  add  that  the  amount  of  law  which 
is  demanded  for  the  assurance  of  liberty  increases  with  the  grow- 
ing complexity  of  the  economic  structure  of  society.  Those  who 
in  our  own  time  take  their  stand  as  opponents  of  legislative  re- 
strictions on  private  ownership  (and  on  the  conduct,  by  individ- 
uals or  companies,  of  industrial  concerns),  are  fighting  to  make 
Socialism  inevitable.  An  Australian  labour  leader  of  some  dis- 
tinction remarked  recently  that  he  saw  no  reason  why  he  should 
support  legislation  which  was  designed  to  make  the  system  of 
private  ownership  tolerable.  Personally,  I  am  too  conscious  of 
the  practical  difficulties  of  Socialism  to  contemplate  such  an  atti- 
tude with  complacency.  I  fully  recognise  that  the  system  of 
private  ownership  may  prove  unworkable ;  but  if  this  come  about, 
I  believe  that  the  result  will  be  due  to  an  opposition  on  the  part 
of  private  owners  to  that  measure  of  additional  regulation  which 
the  changing  conditions  of  our  time  render  at  once  reasonable 
and  imperative. 

W.  Jethro  Brown. 

Adelaide. 
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A  few  years  ago  I  published  an  article  which  ought  to  have 
had  the  effect  of  revolutionizing  the  law — or  rather  of  dissipating 
the  confusion — in  the  United  States  with  reference  to  waiver  in 
insurance  cases.  It  evidently  had  no  effect  of  any  kind,  for  in 
the  February  number  of  the  Columbia  Law  Review  I  find  a 
well-written  article  by  Mr.  George  Richards  in  which  all  the  old 
troubles  are  treated  as  still  in  existence,  and  my  panacea  is  un- 
noticed. I  appear  to  have  made  the  mistake  of  believing  that  a 
single  dose  of  my  medicine  was  sufficient.  At  all  events  I  know 
of  no  other  reason  for  its  failure.     Let  me  administer  a  second. 

There  has  been  a  struggle  between  the  courts  and  the  insurance 
companies,  and  upon  the  whole  the  companies  have  won  and  made 
the  courts  say  so,  although  they  had  a  very  bad  case.  They 
wanted  the  courts  to  declare  that  their  policies  insured  the  pay- 
ment of  premiums  rather  than  the  liquidation  of  losses.  They 
wanted  policies  that  would  be  alive  and  active  for  premium- 
catching,  and  quite  defunct  and  extinct — \-oid,  they  called  it — 
when  the  premium-payer  claimed  a  loss.  The  courts  saw  the 
iniquity ;  struggled  against  it ;  and  failed — failed  because  they  used 
the  wrong  weapon.  You  cannot  make  much  of  a  hole  with  a  jack- 
plane,  and  with  waiver  you  can  do  very  little  against  the  insurance 
companies.     I  recommend  a  trial  of  election. 

Does  anybody  know  what  waiver  is?  I  do  not.  Some  years 
ago  I  commenced  a  book  upon  waiver,  wrote  several  hundred 
pages,  and  then  observed  that  what  I  had  done  was  to  put  all  the 
waiver  cases  I  had  come  across  into  four  other  departments  of 
the  law.  I  resolved  to  go  no  further  with  my  book  on  waiver  until 
I  had  found  a  specimen  of  the  supposed  genus.  I  have  never  yet 
seen  one,  and  cannot  imagine  what  it  will  be  like  if  it  ever  be 
discovered.  What  is  waiver,  seems  a  very  easy  question;  but 
will  someone  tell  me  whether  it  is  a  unilateral  or  a  bilateral  act; 
whether  it  is  something  that  a  man  (or  an  insurance  agent)  may 
say  to  himself  in  the  middle  of  his  morning  prayers ;  or  is  it  some- 
thing that  must  be  communicated  to  and  acted  upon  by  the  other 
party  ? 

If  it  has  a  religious  aspect,  I  bow  respectfully  and  cease  my 
demand  for  definition ;  but  if  it  be  really  bilateral,  I  believe  that 
every  supposed  sample  can  be  put  in  one  of  four  well-known  and 
perfectly  respectable  categories:  Release,  Contract,  Estoppel,  or 
Election.     And  the  great  advantage,  of  course,  of  so  placing  the 
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cases  is  that  we  know  something  about  these  departments  of  the 
law,  whereas  we  know  nothing  at  all  about  waiver,  except  that 
it  has  bothered  a  lot  of  people  who  did  not  know  how  to  exor- 
cise it. 

Let  me  follow  Mr.  Richards  through  his  difficulties,  substi- 
tuting my  brad-awl  for  the  jack-plane.  He  says  (the  italics  are 
mine)  : 

"In  facing  this  question  it  is  well  to  scrutinize  the  doctrine  in 
practical  operation.  The  usual  fire  policy  provides  that  the  policy 
shall  be  void  if  the  insured  is  not  the  unconditional  and  sole 
owner  of  the  subject  matter  of  insurance,  or  if  he  has  other  in- 
surance, or  if  he  uses  certain  hazardous  articles,  or  if  the  insured 
building  stands  on  leased  ground,  or  if  the  insured  personal  prop- 
erty is  covered  by  a  chattel  mortgage,  without  written  consent 
or  permit  endorsed  on  the  policy.  It  is  shown  that  no  such  con- 
sent is  endorsed.  It  is  further  proved  in  each  case  that  the  par- 
ticular condition  of  the  policy  called  in  question,  has  not  been 
complied  with  by  the  insured,  and,  consequently,  that  a  forfeiture 
under  the  written  terms  of  the  policy  has  undoubtedly  been  in- 
curred by  the  insured.  Nevertheless,  by  virtue  of  this  doctrine 
of  parol  waiver,  the  insured  is  allowed  to  testify,  on  the  trial  of 
the  action  brought  to  recover  the  insurance  money,  that  the  agent 
of  the  company,  when  he  delivered  the  policy  or  accepted  the 
premium,  had  knowledge  of  the  facts  constituting  the  breach  of 
contract.  *  *  *  Although  a  warranty  has  been  broken,  the 
court  evades  a  forfeiture  by  indulging  in  the  inference,  or  legal 
fiction,  that  the  parties  intended  to  omit,  or  ignore,  the  written 
condition,  or  add  to  the  contract  the  appropriate  written  consent."^ 

Very  properly  Mr.  Richards  declares  that,  in  thus  acting,  the 
courts  are  wrong,  and  (as  he  notes)  the  United  States  Supreme 
Court  has  so  declared.  He  suggests  that  relief  might  be  obtained 
in  equity — by  reformation  of  the  contract — but  that,  of  course, 
would  be  applicable  only  to  cases  in  which  proof  of  mutual  mis- 
take could  be  supplied.  Usually,  all  that  the  insured  can  say  is, 
not  that  the  contract  as  written  does  not  express  the  contract  as 
agreed  to,  but  that  the  agent  neglected  to  get  the  consent  required 
by  the  contract. 

What  is  to  be  done  in  a  case  of  that  sort  ?  The  policy,  we  shall 
say,  is  five  years  old;  the  company  knew  all  the  time  of  the 
existence  of  the  prior  insurance,  or  the  chattel  mortgage;  but  no 
consent  was  ever  indorsed;  and  the  company  pleads  forfeiture. 
Watch  my  brad-awl  bore  a  hole-  in  the  defence.  First  I  challenge 
the  statement 
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"that  a  forfeiture  under  the  written  terms  of  the  policy  has  un- 
doubtedly been  incurred  by  the  insured." 

Were  that  true  we  might,  for  defence,  need  waiver  or  possibly 
silver  bullets.  But  it  is  not  true.  The  provision  in  the  policy 
declaring  that  the  policy  shall  be  "void"  if  certain  things  are  or 
are  not  done,  means  void  if  the  party  for  whose  benefit  the  pro- 
vision was  made — the  company — so  elects.  It  may  do  as  it  wishes 
— cancel  the  contract  or  not  as  it  pleases. 

If  you  do  not  agree  with  my  interpretation  of  the  word  void, 
test  it  by  supposing  that  to  an  action  by  an  insurance  company  for 
the  second  premium,  the  assured  pleads  that  according  to  the 
policy  it  was  to  be  void  if  he  brought  coal-oil  on  the  premises, 
and  that  on  the  15th  of  June  he  did  bring  a  gallon  there.  That 
would  not  be  much  of  a  plea.  It  lacks  precisely  what  the  insur- 
ance company's  plea  always  lacks — the  allegation,  "whereupon 
the  company  cancelled  the  policy." 

Misunderstanding  of  the  word  "void"  is  one  reason  for  the 
confusion,  in  the  cases,  and  another  is  the  misapplication  of  the 
word  forfeiture.  It  is  perfectly  correct  to  say  that  by  a  certain 
act,  a  man  forfeited  his  life,  or  that,  by  re-marriage,  a  widow 
forfeited  an  annuity,  for  in  each  case  we  mean  that  the  effect 
necessarily  followed  the  act.  But  when  we  say  that,  by  non-pay- 
ment of  rent,  a  tenant  forfeited  his  lease,  we  really  mean  that  by 
his  omission  he  gave  his  landlord  an  option  to  cancel  the  lease. 
And  if  the  lease  were  one  very  onerous  to  the  tenant  we  should 
easily  recognize  that  the  statement  that  he  had  forfeited  his  lease 
would  be  absurd.  We  associate  loss  with  forfeiture,  and,  untech- 
nically,  we  might  say  that  a  tenant  forfeited  a  valuable  lease,  but 
we  should  never  say  that  he  forfeited  one  of  burdensome  char- 
acter. In  reality  he  forfeited  neither  one  nor  the  other.  He  gave 
the  lessor  an  election  to  end  the  lease. 

And  so  in  insurance.  Why  should  you  use  language  with 
reference  to  a  policy  that  would  be  misleading  with  reference 
to  other  contracts  which  provide  for  their  determination  by 
specified  options?  If  the  insurance  company  chooses  to  can- 
cel the  contract  you  would  not  say  that  it  had  forfeited  future 
premiums,  nor  ought  you  to  say  that  it  had  forfeited  the  as- 
sured's  rights.  It  cancelled  the  contract — that  is  all.  Keep  clear 
of  forfeiture.  Substitute  election  to  terminate,  and  many  things 
will  become  clear. 

Having  established  this  point,  namely:  that  the  non-indorse- 
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ment  of  the  consent  of  the  company  is  not  a  forfeiture  of  the  pol- 
icy, but  an  occasion  merely  for  the  cancellation  by  the  company 
of  the  contract,  I  turn  upon  t"he  company  and  ask  it  whether  it 
ever  did  exercise  its  option  to  terminate  the  policy.  That  is  where 
the  brad-awl  hurts,  for,  of  course,  the  company  never  did.  It 
was  the  last  thing  it  could  have  been  induced  to  do.  It  had  paid 
good  commissions  in  order  to  get  that  policy.  The  non-indorse- 
ment was  a  matter  of  the  greatest  indifference  to  it.  It  wanted 
the  premiums,  and  for  five  years  it  collected  them.  It  did  not 
elect  to  cancel  the  policy.  It  elected  to  maintain  it.  That  is  the 
way  to  floor  the  company. 

Observe  the  effect  that  this  view  has  upon  the  pleadings : 
The  plaintiff  sets  out  the  policy  and  the  loss ;  the  company 
pleads  (i)  the  condition  for  avoidance,  and  (2)  the  non- 
indorsement.  Then  according  to  present  practice,  the  plaintiff 
replies  waiver.  But  that  is  all  wrong.  The  company's  plea  is 
bad.  It  should  plead  not  merely  (i)  the  condition  and  (2)  the 
non-indorsement,  but  (3)  that  in  consequence  thereof  the  com- 
pany exercised  its  election  and  cancelled  the  contract.  Without 
this  last  allegation  the  other  two  are  pointless. 

That  this  is  undoubtedly  true  may  be  seen  by  supposing  that 
the  company  pleaded  the  condition  of  the  policy  according  to  its 
true  meaning — namely,  not  that  the  policy  was  void,  but  that  non- 
indorsement  of  consent  gave  to  the  company  the  right  to  elect  to 
cancel  the  policy.  In  that  case,  very  clearly,  the  plea  would  be 
insufficient  without  an  allegation  that  thereupon  the  company  can- 
celled the  policy.  And  observe  that  the  company  having  to  plead 
election  and  cancellation,  the  plaintiff  does  not  in  his  reply  say 
anything  about  waiver!  It  would  be  wholly  inapplicable  and  use- 
less. If  the  company  pleads  that  it  elected  to  cancel,  the  only 
reply  is  that  it  did  not. 

The  effect  of  the  election  idea  upon  the  proof  is  obvious  and 
beneficial.  At  present,  the  plaintiff  flounders  about  at  the  trial 
endeavoring  to  prove  (i)  that  the  forfeiture  was  waived  and 
(2)  that  the  company  had  given  authority  for  this  waiver.  Largest 
sympathy  in  the  jury  box  frequently  fails  to  supplement  the 
efforts  of  the  perplexed  plaintiff,  and  usually,  as  a  matter  of  plain- 
est fact,  there  is  no  semblance  of  the  necessary  authority,  since 
the  company  produces  rules  to  show  that  everybody  was  specifi- 
cally prohibited  from  waiving. 

Election  changes  the  onus  of  proof.     For  the  company  must 
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prove  (i)  that  there  was  an  election  (2)  by  an  official  who  had 
authority  to  elect.  Amongst  the  regulations  of  insurance  com- 
panies, I  have  never  seen  one  which  authorized  anybody  to  elect. 
If  the  brad-awl  ever  gets  to  work,  no  company  will  be  without 
various  comprehensive  rules  containing  bestowments  of  unlinlited 
authority  upon  everybody  to  elect — rules  intended  for  ever  present 
aid  in  time  of  trouble. 

Mr.  Richards  tells  us  how  the  insurance  companies  were 
beaten  on  their  "no-waiver"  clause — the  clause  by  which  they 
provided  that  no  stipulation  of  the  policy  could  be  waived  without 
a  written  agreement  of  the  company  itself  to  that  effect ;  and  he 
relates  their  partial  success  with  their  invention  of  the  clause  pro- 
viding that  no  one  had  authority  to  waive : 

"In  New  York  and  in  many  states,  this  policy  restriction  upon 
the  authority  of  the  agent  is  respected  as  to  subsequent  parol 
waivers,  that  is,  as  applied  to  transactions  occurring  after  the  pol- 
icy is  delivered.     *    *     *"^ 

I  beg  to  suggest  that  the  courts  are  on  the  wrong  track.  Let  them 
ask  the  companies  two  questions :  ( i )  Do  you  say  that  you 
elected  to  cancel  the  policy?  (2)  If  so,  was  the  act  of  can- 
cellation a  duly  authorized  act?  Rules  restrictive  of  their  agents' 
authority  are  not  what  they  need.  Rules  permitting  their  agents 
to  cancel  are  what  they  must  produce  and  prove. 

Substitution  of  election  for  waiver  has  another  good  effect — 
it  terminates  the  usefulness  of  the  silence-strategy  sometimes  em- 
ployed by  the  companies.  At  present,  some  of  the  courts  say  that 
breach  of  a  condition  is  a  forfeiture  of  the  policy,  and  that  a 
waiver  of  such  forfeiture 

"*  *  *  cannot  be  inferred  from  its  mere  silence.  It  (the  com- 
pany) is  not  obliged  to  do  or  say  anything  to  make  a  forfeiture 
effectual.^  It' may  wait  until  claim  is  made  under  the  policy,  and 
then,  in  denial  thereof,  or  in  defence  of  a  suit  commenced  there- 
for, allege  a  forfeiture.     *     *     *"* 

If  we  assume  that  breach  of  a  condition  has  forfeited,  in  the 
sense  of  terminated,  the  policy,  there  can  be  no  reason  why  the 
company  should  send  notification  of  any  sort  to  the  insured.  He 
knows  of  the  breach  as  well  as  does  the  company  (usually  better) 
and  he  knows  that  his  contract  is  at  an  end.  Then  why  tell  him 
anything?    Silence  is  sufficient.    But  if  the  policy  is  terminated  not 

'Ibid.  141. 

'What  does  that  mean? 

*Titus  V.  Glen's  Falls  Ins.  Co.   (1880)  81  N.  Y.  410,  419. 
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by  the  act  of  the  insured,  but  by  the  election  of  the  company, 
notification  must  be  made.     Silence  is  not  sufficient. 

Other  courts  are  less  consistent,  but  more  nearly  correct,  when 
they  declare  that : 

"If  the  company  contemplated  the  forfeiture  of  the  policy  because 
of  the  non-payment  of  the  premium,  it  should  at  once  have  so 
declared  plainly  and  unconditionally."'* 

For  such  language  assumes  that  the  breach  has  no  effect  upon 
the  policy,  and  that  its  termination  is  the  result  of  the  company's 
election.  That  being  so,  the  necessity  for  a  declaration  by  the 
company  is  obvious.  If  the  breach  ended  the  policy,  then,  as  I 
have  said,  the  company  could  have  nothing  to  communicate  to  the 
assured,  for  he  knew  of  the  breach  and  of  its  legal  effect.  But 
if  it  is  the  election  of  the  company  that  is  the  important  factor, 
then  the  company  has  something  to  communicate,  something  of 
great  importance  to  the  assured,  something  of  which  he  can  have 
no  knowledge  unless  it  is  communicated  to  him  by  the  company. 
A  good  consequence,  therefore,  of  the  proposed  change  is  that 
silence-strategy  will  be  as  obsolete  as  flint  muskets,  and  that  the 
law  last  quoted  will  be  upheld  rather  than  that  which  supports  the 
contrary  view.  If  the  company  wants  to  cancel  the  policy  it  must 
do  so.  It  cannot  have  a  live  policy  for  premium-catching,  and  a 
dead  one  for  loss-dodging. 

John  S.  Ewart. 
Ottawa,  Canada. 

'United  States  Life  Ins.  Co.  v.  Losser   (1899)    126  Ala.  568,  584.     See 
also  Pollock  V.  German  Fire  Ins.  Co.  (1901)   127  Mich.  460. 
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NOTES. 

Breakixg  Descext  by  Aliexatiox. — The  common  law  o£  descent  is 
unique  in  that  it  looks  to  the  source  of  the  intestate's  property  and 
favors  the  blood  descendants  of  the  first  purchaser;  under  other  legal 
systems  the  descent  depends  entirely  upon  proximity  of  relationship 
to  the  intestate.^  The  explanation  is  historical.  The  feudal  lord,  re- 
lying upon  the  superior  personal  qualities  of  his  vassal,  made  no  abso- 
lute feoffment  but  limited  the  grant  to  the  feoffee  and  the  heirs  of 
his  body,  thus  indicating  the  succession ;-  but  apart  from  that  there  is 
a  claim  of  justice  in  distributing  property  not  among  the  heirs  of  him 
who  fortunately  inherited  it,  but  among  the  heirs  of  him  by  whose  in- 
dustry the  property  was  first  brought  into  the  line  of  inheritance. 
The  civil  law  in  an  analogous  situation  distinguishes  between  oner- 
ous and  lucrative  title,  and  where,  for  example,  a  widow  remarries, 
she  forfeits  property  held  by  her  in  the  former  mode  to  the  children 
of  the  first  marriage.^    This  justification  does  not,  however,  universally 

'Cutter  V.  Waddingham   (1855)  22  Mo.  206,  259. 

'2  Bl.  Comm.  221. 

'Cutter  V.  Waddingham  supra,  260;  cf.  Scott  t:  Ward  (1859)  13  Cal.  459. 
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apply,  for  the  term  purchase  technically  comprehends  every  mode  of 
acquisition  except  descent,*  including  gift  and  devise."*  Finally,  the 
function  of  the  law  of  descent  is  to  afford  a  legal  substitute  for  a  will; 
it  should,  therefore,  dispose  of  the  intestate's  property  as  it  might  be 
presumed  that  an  unbiased  testator  would  have  done,®  and  upon  such 
a  basis  the  identity  of  the  first  purchaser  would  commonly  be  ignored. 
This  principle,  which  universally  controls  the  distribution  of  per- 
sonalty,^ underlies  the  bulk  of  American  legislation  governing  the 
succession  to  land;  but  for  many  purposes,  particularly  where  rival 
claims  of  the  half  and  the  whole  blood  are  concerned,  it  is  important 
to  determine  whether  the  descent  which  would  otherwise  control  the 
devolution  of  estates  has  been  broken  by  the  intestate's  management 
of  the  title. 

Heirs  of  the  first  purchaser  may  be  said  to  have  a  sort  of  expect- 
ancy in  the  ancestral  property  of  which  a  person  is  seised,  in  that  upon 
his  death  without  issue  they  are  preferred  to  his  collateral  heirs  of  a 
certain  degree  of  remoteness;  but  just  as  no  prospective  heir  has  a 
vested  right  of  inheritance,  so  no  true  heir  of  the  first  purchaser  of 
property  has  a  vested  right  to  the  preservation  of  its  ancestral  character. 
One  may  disinherit  his  prospective  heirs  of  the  property  which  he  may 
possess  at  death  by  devising  it;  but  one  without  issue  who  holds 
ancestral  property  has  a  power  of  a  somewhat  different  nature ;  he  may 
admit  certain  classes  to  the  inheritance  and  reject  others  and  yet  re- 
tain the  property ;  he  may  within  certain  limits,  purposely  or  not,  direct 
the  devolution  of  the  property  of  which  he  shall  at  death  stand  seised 
and  yet  die  intestate,  by  changing  his  estate  from  one  by  descent 
to  one  by  purchase.  This  happens  irrevocably  upon  alienation,  even 
though  he  later  buys  the  same  estate,^  or  takes  other  land  in  exchange," 
or  re-invests  the  proceeds  of  the  sale,^°  for  no  trust  is  impressed  upon 
the  fund.  On  principle  the  same  result  must  follow  when  a  con- 
veyance is  made  on  trust  to  reconvey.  The  title  has  gone  out  and  the 
grantor  holds  merely  an  equitable  interest,  which,  it  is  true,  would 
descend  in  the  same  manner  as  a  legal  estate,^^  but  immediately  upon 
reconveyance  the  equitable  title  becomes  merged  in  the  legal  and  the 

*2  Bl.  Comm.  241. 

'The  devise  to  an  heir  of  the  very  estate  that  he  would  take  by  inheri- 
tance does  not  break  the  descent  since  the  estate  passes  under  the  worthier 
title.  Philips  v.  Dashiell  (Md.  1804)  i  H.  &  J.  478;  cf.  Gilpin  v.  Hollings- 
worth  (1852)  3  Md.  190;  see  Biederman  v.  Seymour  (1841)  3  Beav.  367, 
370.  In  England  this  result  is  rendered  impossible  by  a  statute  specifically 
effectuating  the  devise.     Owen  v.  Gibbons,  L.  R.   [1902]    i  Ch.  636. 

'See  Edwards  v.  Freeman  (1727)  2  P.  Wms.  436,  440;  Garland  v.  Harri- 
son (Va.  1837)  8  Leigh  368,  371 ;  i  Woerner,  Amer.  Lav/  of  Adm.  (2nd 
ed.)  §  9. 

'Howe,  Studies  in  the  Civil  Law,  233. 

'i  Co.  Litt.  12  b;  but  see  Hargrave  &  Butler,  Notes  on  Coke  12  h. 

'Brower  v.  Hunt  (1869)  18  Oh.  St.  311;  Armington  v.  Armington  (1867) 
28  Ind.  74;  cf.  Carter  v.  Day  (1898)  59  Oh.  St.  96. 

"Watson  V.  Thompson  (1879)  12  R.  L  466;  McCammon  v.  Cooper 
(1903)  69  Oh.  St.  366. 

"Abbott  V.  Burton  (1709)  2  Salk.  590;  Nanson  v.  Barnes  (1869)  L.  R. 
7  Eq.  *250. 
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grantor  consequently  holds  a  new  estate  by  purchase.^-  Nor  does  a 
positive  intention  to  break  the  descent  affect  this  result/^  for  at  most 
the  transfer  is  an  exercise  of  the  undoubted  right  to  disinherit. 
Indeed,  in  the  recent  case  of  Dudrow  v.  King  (Md.  1912)  83  AtL 
34,  the  element  of  intention  was  deemed  controlling.  The  intestate 
aliened  for  a  collateral  purpose  upon  trust  to  reconvey,  expressing  his 
intention  not  to  change  the  succession  and  the  court  held,  in  view 
of  the  grantors  desire,  that  the  descent  had  not  been  broken  by  the 
excursion  of  the  legal  title.  This  decision  shows  an  encouraging 
tendency  to  disregard  a  strictly  technical  rule  of  property  in  order 
to  effectuate  the  intention  of  the  intestate  and  to  allow  the  fullest 
freedom  in  the  management  of  the  title. 


Clog  on  the  Eight  to  Redeem. — The  court  of  chancery,  asserting  a 
paternal  solicitude  for  the  embarrassed  borrower,^  has  imposed  upon 
every  transaction  in  which  security  is  given  for  the  payment  of  a  debt, 
a  continuing  right  to  redeem  upon  payment  of  principal,  interest  and 
costs.-  This  right  has  become  a  necessary  incident  of  the  mortgage 
relationship,^  so  that  those  who  enter  into  that  relationship 
can  no  more  bargain  it  away*  than  men  who  contract  could 
agree  to  dispense  with  a  consideration.  There  can  be  no  valid 
promise  that  the  res  shall  be  indefeasibly  the  property  of  the  mort- 
gagee, either  if  the  mortgagor  fail  to  pay  on  the  law  day''  or  if  he  fail 
to  pay  within  an  agreed  time  thereafter.®  The  first  promise  would 
kill  and  the  second  would  cripple  the  equity  of  redemption  in  the  very 
instrument  which  gave  it  birth.^  Whatever  one  may  think  of  this 
bold  interference  of  equity  with  the  legal  conseqviences  of  the  mort- 
gagor's  deliberate   deed,®    it   is   clear   that  if  equity  was  justified   in 

"Holme  V.  Shinn  (igoi)  62  N.  J.  Eq.  i;  but  see  Hargrave  &  Butler 
supra.  The  conclusion  would  seem  to  be  supported  further  by  the  well- 
settled  proposition  that  when  one  inherits  the  equitable  estate  and  subse- 
quently buys  in  the  legal  title  he  holds  bv  purchase.  Goodright  v.  Wells 
(1781)  Doug.  771;  Selby  v.  Alston  (i797)  3  Ves.  Jr.  338;  Olmstead  v. 
Douglass  (1898)  16  Oh.  Cir.  Ct.  171;  cf.  Doe  d.  Harmon  v.  Morgan  (i797) 
7  D.  &  E.  103;  contra,  Frick  v.  Langhead  (1902)  203  Pa.  St.  168. 

"Nesbitt  V.  Trindle  (1878)  64  Ind.  183;  see  Kihlken  v.  Kihlken  (1898) 
59  Oh.   St.  106. 

'Vernon  v.  Bethel!  (1761)  2  Eden  113;  2  Story,  Eq.  Jur.  (13th  ed.)  § 
1012. 

'Jennings  v.  Ward   (1705)    2  Vem.  520. 

'Henr\-  v.  Davis    (1823)   7  Johns.  Ch.  40. 

^Samuel  v.  Jarrah  Corp.  L.  R.  [1904]  A.'C.  323- 

'Jackson  v.  Lynch  (1889)  129  111.  72;  Rogan  v.  Walker  (1853)  i  Wis. 
527- 

•Heirs  of  Samuel  Stover  v.  Heirs  of  William  Bounds  (1853)  i  Oh. 
St.  107;  see  Toomes  v.  Conset  (1745)  3  Atk.  261. 

'It  was  an  equally  invalid  restriction  to  limit  the  right  to  redeem  to 
the  mortgagor  himse'lf.  Salt  v.  Marquess  of  Northampton,  L.  R.  [1892] 
A.  C.  I.  or  to  a  particular  class  of  persons,  as  heirs  of  the  mortgagor's 
body.  Howard  v.  Harris  (1683)  i  Vem.  190.  If,  however,  the  court 
sees  a  proper  motive  for  such  restriction,  it  will  be  supported.  Bonham 
V.  Newcomb   (1683)    i  Vem.  232. 

•See  Salt  v.  Marquess  of  Northampton  supra;  Samuel  v.  Jarrah 
Corp.  supra;  cf.  4  Kent,  Comm.  (4th  ed.)   158. 
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creating  the  equity  of  redemption,  she  is  justified  in  seeing  that  her 
child  should  not  be  still-born.^ 

The  question  next  arises  whether  a  mortgagor  is  free  to  put  the 
day  of  legal  payment  at  a  distant  date  and  in  so  far  make  the  mort- 
gage irredeemable.'**  There  should  be  no  objection  to  such  a  stipu- 
lation; since,  until  the  law  day  arrives,  there  is  no  right  in  equity  to 
redeem  and  therefore  nothing  for  chancery  to  protect.  No  exception 
seems  to  have  been  taken  to  long-term  mortgages  in  this  country ;'' 
but  the  late  cases  in  England  continue  their  antiquated  attitude  of 
hostility,'^  as  a  recent  decision  of  the  Privy  Council,  Fairclough  v. 
Swan  Brewery  Co.,  L.  R.  (1912)  A.  C.  565,  strikingly  exemplifies^^ 
under  a  novel  state  of  facts.  A  mortgagor  mortgaged  his  leasehold 
interest  so  that  the  debt  was  not  wholly  due  until  the  eve  of  the  ex- 
piration of  the  lease.  The  court  allowed  him  to  pay  and  redeem  before 
the  appointed  time  on  the  theory  that  he  had  clogged  the  equity  of 
redemption  by  postponing  his  right  to  redeem  until  redemption  would 
be  worthless.  Such  a  conclusion  was  not  necessary  in  order  to  be 
loyal  to  the  equitable  theory  of  redemption  and  it  seems  to  be  a  further 
and  imnecessary  interference  with  freedom  of  contract. 

A  further  point  raised  in  the  case  suggests  that  equity's  solicitude 
was  not  exhaiisted  in  securing  to  the  mortgagor  the  unclogged  right 
to  redeem.  Chancery  insisted  that  redemption  would  be  meaningless 
unless  it  returned  to  the  redemptioner  his  unclogged  property,  free 
from  any  further  hold  upon  it  by  the  mortgagee.^*  An  instance  would 
be  presented  where  a  mortgagor  of  land,  in  addition  to  his  promise 
to  pay  off  a  loan  in  five  years,  binds  the  land  with  a  covenant  to  pay 
the  mortgagee  one-half  of  that  land's  rents  and  profits  for  ten  years. 
In  such  a  case,  the  collateral  covenant  is  enforceable  only  for  the  per- 
iod of  the  security.'^  It  is  not,  however,  essential  that  the  promise  be 
one  which  would  give  to  the  mortgagee  a  right  of  action  against  the 
property  itself;'®  for  the  courts  in  sweeping  language  ruled  that  if 
a  mortgagor,  after  redemption,  merely  find  himself  "enveloped  in  an 
atmosphere  of  danger"  as  to  his  use  and  enjoyment  of  the  res,  he  may 
disafiirm  the  promises  that  brought  about  his  hampered  situation.^^ 

It  is  probably  the  law  to-day  that  a  collateral  stipulation  not  af- 

"An  agreement  to  extinguish  an  equity  of  redemption  entered  into 
subsequently  to  and  independently  of  the  mortgage  transaction  will  be 
upheld  if  bona  Me  and  fair.  Wynkoop  v.  Cowing  (1859)  21  III  570; 
cf.  Villa  V.  Rodriguez    (1870)    12  Wall.  323. 

'"Abbe  V.  Goodwin   (1829)   7  Conn.  377;     cf.  Talbot  v.  Braddill   (1683) 

1  Vern.  183. 

"See  Gray,   Perp.    (2nd  ed.)    §  570. 

'^-Talbot  V.  Braddill  supra;  Cowdry  v.  Day  (1859)   i  Giflf.  316. 

"Morgan  v.  Jeffreys,  L.  R.  [1910]  i  Ch.  620.  It  seems  doubtful 
whether  there  is  any  rule  at  all  against  clogging  in  mortgages  of  deben- 
ture shares.  DeBeers  etc.  v.  British  South  African  Co.,  L.  R.  [1912]  A.  C. 
52. 

**Noakes  &  Co.  v.  Rice,  L.  R.  [1902]  A.  C.  24;  Browne  v.  Ryan   (1901) 

2  Ir.  R.  653. 

"Noakes  &  Co.  v.  Rice  supra;  Bradley  v.  Carritt,  L.  R.  [1903]  A.  C. 
253- 

'"Browne  v.   Ryan  supra,  684. 
"Bradley  v.  Carritt  supra. 
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fecting  the  mortgagor  as  owner  of  the  res  cannot  be  impugned  at  all,^' 
and  that  a  stipulation  which  does  affect  the  res  will  at  least  be  en- 
forced for  the  period  of  the  security.^'  Such  stipulations  appear  invul- 
nerable to  attack  as  being  clogs  upon  redemption.  It  was  long  the 
habit  of  the  courts  to  condemn  every  collateral  promise  which  inured 
to  the  benefit  of  the  mortgagee  as  necessarily  a  clog-"  or  as  unconscion- 
able pen  se.2i  ^Vhere  usury  laws  are  in  force  such  stipulations  are 
regarded  as  devices  to  cloak  disobedience  of  the  statute  ;-2  but  the 
refreshing  modern  tendency,-^  at  least  where  usury  has  been  abolish- 
ed,-* is  to  uphold  any  provision  which  does  not  clog  the  equity  of  re- 
demption as  delimited  above,-"'  nor  in  fact  involve  that  unconscionable 
conduct  against  whose  machinations  equity  should  always  and  every- 
where relieve.-**  Such  a  conclusion  is  eminently  satisfactory.  If  the  law 
is  fluid  enough  to  adapt  itself  to  changing  social  conditions,  it  should 
find  a  diiference  between  a  seventeenth  century  "impecunious  land  own- 
er in  the  toils  of  a  money  lender"-^  and  a  modern  business  man  seeking 
with  eyes  wide  open  to  secure  a  loan  on  those  conditions  which  he  deems 
most  advantageous  to  himself. 


I 


Knowledge  as  ax  Element  of  Assumption  of  Kisk. — One  of  the 
fundamental  principles  of  the  law  of  torts  is  that  one  who  knowingly 
assents  to  an  injury  cannoj  complain  of  the  damage  resulting  to  him- 
self. This  rule  has  most  frequently  found  expression  in  the  maxim 
volenti  non  fit  injuria  and  the  phrase  "assumption  of  risk."  The  latter 
is  commonly  used  in  cases  involving  the  relation  of  master  and  servant 
and,  by  the  weight  of  authority,  is  conceived  of  as  an  implied  term 
of  the  contract  of  employment/  the  servant  agreeing  to  assume  the  risk 

"Clawson  z:  Munson  (1870)  55  111.  394;  and  see  Bradley  v.  Carritt 
supra. 

"Biggs  V.  Hoddinott,  L.  R.   [1898]  2  Ch.  307. 

""See  Jennings  v.  Ward  supra;  Broad  z:  Selfe  (1863)  9  Jur.  N.  S.  885. 

"/h  re  Edwards'  Estate  (i860)  11  Ir.  Ch.  R.  367;  Barrett  v.  Hartley 
(1866)  L.  R.  2  Eq.  Cas.  789;  Broad  v.  Selfe  supra. 

=Uhlfelder  &  Co.  v.  Carter's  Adm'r.  (1879)  64  Ala.  527;  see  Tholen  v. 
Duffy    (1871)    7    Kan.    405. 

"Browne  z:  Ryan  supra,  678  et  seq;  Buchanan  z:  Harvey  [1904]  3  N.  B. 
Eq.  61;  and  see  Potter  z:  Edwards   (1857)   26  L.  J.  Ch.  468. 

"13  Harv.  L.  Rev.  595;   i   Coote,   Mortgages   (7th  ed.)    13. 

*':Mainland  z:  Upjohn  (1888)  L.  R-  41  Ch.  Div.  126;  Potter  z'.  Edwards 
supra;  Biggs  z\  Hoddinott  supra. 

"James  z:  Kerr  (1889)  L.  R.  40  Ch.  Div.  449;  see  Biggs  z:  Hoddinott 
supra. 

"Samuel  v.  Jarrah  Corp.  supra,  327. 

'Xarramore  z:  Rv.  Co.  (1899)  96  Fed.  298;  I.  C.  Ry.  Co.  v.  Fitzpatrick 
(1907)  227  111.  478;  Brown  v.  Rome  Co.  (1908)  5  Ga.  App.  142;  Yarmouth 
V.  France  (1887)  L.  R.  19  Q.  B.  D.  647;  contra.  Rase  z:  Ry.  Co.  (1909) 
107  Minn.  260.  The  conflict  of  authority  arises  where  assumption  of  risk 
is  pleaded  as  a  defense  to  an  action  founded  upon  the  violation  of  a 
statutorv  duty.  The  view  that  assumption  is  purely  contractual  in  its 
nature  necessitates  the  rejection  of  this  plea,  since  otherwise  the  servant 
would  be  allowed  to  contract  his  master  out  of  the  statute.  Narramore  v. 
Ry.  Co.  supra;  Davis  Coal  Co.  z:  Polland  (1902)  158  Ind.  607.  But  where 
the  doctrine  is  based  on  the  maxim  volenti  non  fit  injuria,  its  availability 
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of  the  dangf>rs  ordinarily  incident  to  the  service  he  contemplates  en- 
tering, his  wages  to  be  computed  with  reference  to  such  assumption.' 
A  distinction  must,  however,  be  drawn  between  those  obvious  risks 
existing  at  the  time  the  contract  was  entered  into,  which  the  servant 
must  be  deemed  to  have  contemplated  by  his  expressed  willingness  to 
undertake  work  in  which  they  are  necessarily  involved,  and  those 
dangers  which  result  from  the  employer's  negligence,  of  which  the 
employee  is  ignorant  until  after  his  term  of  service  has  begun.^  It 
is  apparent  that  such  extraordinary  risks  cannot  be  considered 
a  term  of  the  original  contract,  as  they  may  not  have  come  into  ex- 
istence until  afterward,  and  it  is  everywhere  held  that  they  are  not 
assumed  until  the  servant  becomes  aware  of  them.*  Hi.s  failure  to 
recover  for  an  injury  sustained  thereafter  must  therefore  be  based 
either  on  the  maxim  volenti  non  fit  injuria,^  or  upon  a  new  con- 
tractual assumption  of  the  risk  in  question,"  or  upon  an  implied 
waiver  of  his  inchoate  right  of  action  for  injury  resulting  from  the 
master's  negligent  performance  of  his  duties,  which  is  evidenced  by 
the  servant's  continuing  in  the  employment  without  protest  and  with 
full  knowledge.^  Upon  whichever  theory  his  recovery  be  denied, 
it  is  clear  that  the  servant's  knowledge  is  a  determining  factor  in 
absolving  the  employer  from  liability.  While  the  maxim  is  not 
scienti,  but  volenti  non  fit  injuria,  the  former  is  an  essential  ingredient 
of  the  latter,  inasmuch  as  consent  cannot^  be  implied  when  the  act 
as.=;ented  to  is  not  fully  comprehended. *  Moreover  it  is  elementary 
that  every  implied  contract  is  based  on  the  contractor's  intelligent 
choice.  Finally,  waiver  is  the  voluntary  relinquishment  of  a  known 
right,  and  is  predicated  largely  upon  the  party's  full  knowledge  of 
the  facts  which  give  rise  to  the  right  waived.^ 

The  difficulty  in  determining  the  extent  of  scienter  necessary  to 
assumption  of  risk,  is  evidenced  by  the  recent  case  of  Duggan  v. 
Heaphy  (Vt.  1912)  S3  Atl.  726,  in  which  the  plaintiff  was  injured  by 
her  employer's  failure  to  provide  a  guard  rail  for  the  mangle  with 
which  she  was  working.  The  employee  was  aware  of  the  existence  of 
some  danger,  but  did  not  realize  that  the  cause  of  such  risk  was  due 
to  the  absence  of  the  guard  rail,  knowing  nothing  of  such  a  safe- 
guard. Inasmuch  as  mere  appreciation  that  a  situation  is  dangerous 
will  not  bar  recovery  in  the  absence  of  knowledge  that  the  dangerous 

as  a  defense  remains  unaffected  by  the  statute.  Osterholm  v.  Boston,  etc. 
Co.  (1910)  40  Mont.  508;  Denver  etc.  R.  R.  Co.  v.  Norgate  (1905)  141 
Fe<1.   247. 

°P>urns  V.  Telegraph  Co.   (1904)   70  N.  J.  L.  745. 

•''\\'orden  v.  Gore  Meenan  Co.  (1910)  83  Conn.  642;  see  Rigsby  v.  Oil 
Well  Co.    (1905)    irS  M'o.  App.  297. 

*i  Labatt.  Master  &  Servant  §  271. 

''Rase  V.  Ry.  Co.  supra;  Osterholm  v.  Boston,  etc.  Co.  supra. 

'r  Labatt,  Master  &  Servant  §  276;  Fifield  v.  Northern  R.  R.  Co  (i860) 
42  N.  H.  225. 

'Perigo  7'.  C.  R.  I.  &  P.  R.  R.  Co.  (1879)  52  Ta.  276;  Bodie  v.  Ry.  Co. 
(1901)  61  S.  C.  468;  Drake  v.  Auburn  City  Ry.  Co.  (1903)   1/3  N.  Y.  466. 

'Thomas  v.  Quartermaine  (1887)  L.  R.  18  Q.  B.  D.  685;  Fitzgerald  v. 
Conn.  Co.   (1891)    155  Mass.   155. 

"Mumford  v.  C.  R.  I.  &  P.  R.  R.  Co.  (1905)   128  Ta.  685. 
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situation  results  from  the  defect  or  negligent  act  causing  the  injury,^" 
it  was  properly  held  that,  being  unaware  of  the  existence  of  the  par- 
ticular defect,  she  did  not  assume  the  risk  of  the  injury  resulting. 
Conversely  the  risk  is  not  assumed  if  the  plaintiff  does  not  fully  appre- 
ciate the  danger  arising  from  a  known  defect.^ ^  Appreciation  of  the 
danger  and  knowledge  of  the  defect  are  thus  both  essential  elements  in 
the  servants  assumption  of  the  risk.  Either  may  be  imputed  as  a 
matter  of  law;  the  former,  if  knowing  the  defect,  a  reasonably  in- 
telligent man  could  not  fail  to  perceive  the  relation  of  cause  and 
effect  between  it  and  the  danger ;i-  the  latter,  if  the  defect  be  obvious, 
or  bound  to  be  observed  by  the  servant  in  the  course  of  his  employ- 
ment.^^ The  fact  that  it  is  discoverable  will  not  aid  the  employer,  as 
the  employee  is  entitled  to  presume  that  the  master's  duty  of  inspec- 
tion has  been  performed,  and  he  is  therefore  under  no  duty  to  search 
for  imperfections.^*  In  the  event  that  knowledge  and  appreciation  can- 
not be  imputed  to  the  plaintiff  as  a  matter  of  law,  their  existence 
must  be  found  as  a  fact  by  the  jury  in  order  to  defeat  the  right  of 
action.^  ■' 


I 


The  Ixsurer's  Contract  with  the  Mortgagee  Under  the  Mort- 
gagee Clause. — While  to-day  the  contract  of  insurance^  is  universally 
considered  a  contract  of  indomuity,^  the  principle  of  indemnity  is  often 
misunderstood^  and  the  earlier  conception  of  the  insurance  contract  as  a 

"Smith  V.  Baker,  L.  R.  [1891]  A.  C.  325;  see  Osborne  v.  London  etc. 
Ry.  Co.  (1888)  L.  R.  21.  Q.  B.  D.  220;  contra,  Scanlon  v.  Wedger  (1892) 
156  Mass.  462 — The  dissenting  opinion  seems  preferable. 

Millen  f.  Pacific  Bridge  Co.  (1908)  51  Ore.  538;  Miner  v.  Telephone 
Co.  (1910)  83  Vt.  311.  Realization  of  the  extent  or  character  of  the  injury 
sustainable  is  not,  however,  necessary.  National  Steel  Co.  i:  Hore  (1907) 
155  Fed.  62. 

""Where  the  elements  and  combination  out  of  which  the  danger  arises, 
are  visible  it  cannot  always  be  said  that  the  danger  itself  is  so  apparent 
that  the  employee  must  be  held,  as  a  matter  of  law,  to  understand,  appre- 
ciate and  assume  the  risk  of  it  *  *  But  where  the  conditions  are  constant 
and  of  long  standing,  and  the  danger  is  one  that  is  suggested  by  the  com- 
mon knowledge  which  all  possess,  and  both  the  conditions  and  the  dangers 
are  obvious  to  the  common  understanding,  and  the  employee  is  of  full 
age,  intelligence  and  adequate  experience  *  *  *  the  question  becomes 
one  of  law  for  the  decision  of  the  Court."  Moody  J.  in  Butler  v.  Frazee 
(1908)  211  U.  S.  459.  466,  467;  Hightower  z:  Gray  U904)  36  Tex.  Civ.  App. 
674. 

"^ex.  Co.  V.  Garrett  (Tex.  iqii)  134  S.  W.  812;  Moulton  v.  Gage 
(1885)  138  Mass.  390.  Due  regard  must  be  had  for  the  employee's  youth 
or  inexperience.     Demars  v.  Glen  Mfg.  Co.   (1892)   67  N.  H.  404. 

"Tex.  etc.  Ry.  v.  Archibald  (1898)  170  U.  S.  665;  Miner  v.  Telephone 
Co.  supra. 

"Williams  v.  Birmingham  etc.  Co.  L.  R.  [1899]  2  Q.  B.  D.  338. 

*As  to  the  nature  of  a  contract  of  life  insurance  see  Grigsby  v.  Russel! 
(1911)   222  U.   S.   149- 

^'^ance,  Insurance,  52. 

'Such  policies  were  undoubtedly  allowed  until  the  passage  of  19  Geo. 
n  c.  37  (1746)  which  prohibited  the  making  of  further  assurances  "inter- 
est or  no  interest."  See  Depaba  v.  Ludlow  (1726)  i  Com.  360;  Assievedo 
V.  Cambridge  (1711)   10  Mod.  77;  2  Park,  Ins.   (6th  ed.)   259  et  seq. 


032  COLUMBIA    LAW   REVIEW. 

wagering  policy  seems  to  lie  at  the  root  of  many  decisions.*  The  in- 
sured may  not  recover  without  proof  of  loss/'  since  indemnity  pre- 
supposes loss  to  the  insured  and  reimhursement  by  the  insurer,**  nor 
should  he  vvvowv  in  excess  of  his  actual  loss,  for  in  that  event  he  will 
receive  more  than  indenniity.'  Yet  where  the  insured's  interest  is 
less  than  entire  and  unlimited  legal  ownership  the  courts  have  often 
allowed  a  recovery  for  the  full  value  of  the  property  destroyed,  on 
the  theory  that  the  insurance  is  against  lots  to  the  ])roperty  and  the 
injury  to  the  property  is,  therefore,  the  true  measure  of  damage.^ 
Under  this  theory  tlie  insurance  policy  muiit  be  considered  a  wagering 
contract,  with  this  modification,  that  the  insured  need  show  only 
some  "insurable  interest"'  as  a  condition  precedent  to  recovery  of 
the  full  value  of  the  property  insured,  without  inquiry  as  to  the  actual 
loss  suffered  by  him."  "Insurable  interest,"  however,  is  predicated 
.solely  upon  the  cai)aeity  to  suffer  loss  through  the  happening  of  the 
event  insured  against.'"  Inasruuch  as  this  capacity  can  exist  only  in 
so  far  as  the  insured  has  an  interest  in  the  property,  it  seems  clear 
that  the  measure  of  indemnity  should  be  the  damage  to  that  interest^^ 
and   not  arbitrarily  the  full  <lanuige  to  the  property   it-self'^ 

As  a  logical  (.•onse(juence  it  follows  that  if  the  damage  to  the  in- 
sured's intcrot  lia.s  been  in  any  way  dimiui.-hed  before  the  bringing 
of  the  suit   against  the  insurer,  the  indemnity  to  which  the  insured 

*Thus  the  attitude'  of  the  courts  in  sustaining  the  so-called  "valued 
policy,"'  in  which  the  parties  estimate  the  amount  of  damage  in  advance, 
receives  an  historical  explanation.  As  a  general  rule,  the  reasonableness 
of  the  amount  agreed  upon  by  the  parties  as  liquidated  damages  is  always 
the  subject  of  inquiry,  i  Sedgwick,  Damages,  §  407,  but  in  the  case  of 
the  valued  policy  this  estimate  is  regarded  as  conclusive,  in  the  absence 
of  fraud,  accident  or  mistake,  Sturm  v.  Atl.  ^hlt.  Ins.  Co.  (1875)  ^3  N.  Y. 
•j-^,  and  the  recovery  may  be  very  disproportionate  to  the  actual  loss  suf- 
fered.    See  Barker  v.  Janson  (1868)  L.  R.  3  C.  P.  303. 

'Weightman  v.  Union  Trust  Co.    (1904)   208  Pa.  449. 

■■■Riggs  v.  C.  M.  Ins.  Co.   (1890)    125  N.  Y.  7. 

'Tabbutt  V.   Am.  Ins.  Co.   (1904)    185   Mass.  419. 

'Convis  V.  Citizens'  etc.  Ins.  Co.  (1901)  127  Mich.  616  (life  tenant); 
Merrett  v.  Farmers'  Ins.  Co.  (1875)  42  la.  11  {husband"s  homestead  inter- 
est in  wife's  property);  Franklin  etc.  Ins.  Co.  v.  Drake  (Ky.  1841)  2  B. 
Mon.  47   (husband's  marital  privilege  to  use  and  enjoy  wife's  property). 

"Full  recovery  in  such  case  might  be  allowed  on  the  anomalous  the- 
ory of  the  valued  policy.     See  Merrett  v.  Farmers'  Ins.  Co.  supra. 

'"Vance,   Insurance,  47,   52. 

"Where  the  life  tenant  is  allowed  full  recovery,  some  courts  compel 
him  to  hold  the  amount  received  in  excess  of  his  interest  for  t'..e  re- 
mainderman. Green  v.  Green  (1897)  50  S.  C.  514,  while  other  courts 
allow  him  to  retain  the  whole  since  he  has  not  acted  as  agent  or  trustee 
in  procuring  the  policy.  Bennett  v.  Featherstone  (1902)  no  Tenn.  27; 
Harrison  v.   Pepper   (1896)    166  Mass.  288. 

'^Tabbutt  V  \m.  Ins.  Co.  supra  (conditional  vendee)  ;  Beekman  v. 
Fulton  etc.  Ins.  Co.  (N.  Y.  1901)  66  App.  Div.  72)  (life  tenant).  An 
insured  having  the  beneficial  use  and  enjoyment  of  the  property  might 
well  recover  more  than  the  value  of  his  interest  computed  by  mathemati- 
cal tables,  see  ii  Harv.  L.  Rev.  512,  51^-  hut  the  recovery  of  a  mortgagee 
i;.suring  only  his  own  interest  is  limited  to  the  extent  of  the  mortgage 
debt.     10  Columbia  Law  Review  153- 
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is  entitled  is  reduced  in  like  amount.^'  It  is  apparent  then  that  in 
seeking  recovery  the  insured  has  the  option  to  pursue  either  of  two 
eoiirses:  to  proceed  directly  against  the  insurer  or  first  to  exhaust 
other  claims  which  he  may  have  in  respect  to  the  damaged  property. 
The  result  of  the  adoption  of  the  latter  course  is  clearly  pointed 
out  by  the  Xew  York  court  in  the  case  of  Heilhrunn  v.  German  Alli- 
ance Ins.  Co.  (X.  Y.  1912)  135  X.  Y.  Supp.  769.  The  insured,  a  mort- 
gagee, exercised  his  option  by  proceeding  against  the  mortgagor  after 
the  loss  and  before  bringing  suit  against  the  insurer.  He  then  sued 
the  insurance  company,  but  as  the  debt  had  been  paid  in  full  he 
could  not  show  in  what  way  he  had  been  damaged,  and  the  court, 
therefore,  properly  denied  him  recovery.  Where  the  former  course 
is  adopted  and  the  insured  proceeds  directly  against  the  insurer, 
justice  requires  that  the  same  result  be  ultimately  reached  through  the 
process  of  subrogation.  Universally,  the  insurer  may  staxid  in  the 
insured's  shoes  with  reference  to  the  latter's  right  against  a  tort 
feasor,  who  has  been  responsible  for  the  loss,  for  in  that  case  as  be- 
tween parties  who  are  under  obligation  to  make  good  a  loss,  the  one  who 
has  caused  the  loss  is  equitably  bound  to  bear  the  burden."  If  the 
premise  taken  above  be  true  and  the  promise  of  indemnity  is  not 
for  damage  to  the  property  but  for  damage  to  the  insured's  interest 
therein,  the  right  of  subrogation  should  be  extended  to  include  con- 
tractual and  other  claims  which  the  insured  may  have  in  the  prop- 
erty. The  right  is  in  its  nature  equitable;  it  does  not  depend  upon 
contract  between  the  parties'^^  and  if  the  insured  receives  the  amount 
of  his  claim  in  addition  to  reimbursement  for  the  loss  of  security  it 
is  obvious  that  he  is  made  doubly  whole.^*  Finally,  as  a  corollary 
to  this  right  of  subrogation,  it  is  evident  that  if  the  insured  has,  after 
payment  by  the  insurer,  received  satisfaction  of  his  claim  against  the 
third  person  in  respect  to  his  interest  in  the  insured  property,  the 
insurer  may  sue  for  the  excess  the  insured  has  received  over  and 
above  indemnity.^^ 


Maliciols  Use  of  Property. — The  view  taken  by  a  unanimous 
court  in  the  recent  case  of  Xorton  v.  Randolph  (Ala.  1912)  58  So.  Rep. 
282,  that  equity  will   enjoin  the  malicious  erection  of  a  spite  fence, 

"Parker  r.  Eagle  Fire  Ins.  Co.  (1857)  7^  Mass.  152;  Hadley  v.  N.  H. 
Ins.  Co.    (1875)   55   N.  H.iio. 

"Hall  V.  The  Railroad  Cos.  (U.  S.  1871)  13  Wall.  367;  Hart  v.  West- 
ern R.  R.  Corp.   (Mass.    1847)    13  Mete.  99. 

"^St.  Louis  etc.  Ry.  Co.  i:  Commercial  Union  Ins.  Co.  (1890)  139  U.  S. 
223.  But  in  Massachusetts  before  the  passage  of  a  statute  allowing  this 
right  the  insurer  could  not  claim  subrogation  to  the  right  of  a  mortgagee 
against  the  mortgagor.  Suffolk  Fire  Ins.  Co.  z:  Boyden  (1864)  91  Mass. 
1^3- 

"Castellain  f.  Preston  (1883)  L.  R.  li  Q.  B.  D.  380:  Darrell  7-.  Tib- 
bits  (1880)  L.  R.  5  Q.  B.  D.  560;  Sussex  etc.  Ins.  Co.  v.  Woodruff 
(1857)   26  N.  j.  L.  541. 

'^Castellain  t-.  Preston  suf^ra  (recovery  of  msurance  money  after  pay- 
ment of  mortgage  debt  to  insured,  the  mortgagee);  Darrell  '.-.  Tibbits 
supra  (rec^verA-  from  lessor  after  lessee  had  performed  agreement  to 
repair^  \nd  i'f  the  insured  has  released  any  rights  against  third  persons 
to  which 'the  insurer  might  have  been  subrogated  the  insurer  may^  after 
pavment  to  the  insured,  recover  the  damage  suffered  thereby.  Phoenix 
.\s's.   Co.  V.   Spooner  L.  R-   [1905]    2  K.   B.  753- 
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squarely  raises  the  question  whether  the  common  law  maxim  cuius  est 
solum  can  throw  the  safeguard  of  its  protection  over  a  property 
owner  who  exercises  his  rights  for  the  sole  purpose  of  inflicting  injury 
upon  others.  The  malicious  exercise  of  property  rights  has  never 
received  that  careful  consideration  which  courts  have  bestowed  upon 
the  malicious  exercise  of  purely  personal  rights  in  cases  involving 
unfair  competition  and  trade  combination.^  This  has  been  due  to  the 
fact  that  instances  of  the  former  are  comparatively  rare  and  exceed- 
ingly limited  in  scope  and  that  the  courts  have  usually  dismissed  the 
question  summarily  upon  the  ground  that  since  an  absolute  property 
right  is  involved  the  resulting  injury  is  damnum  absque  injuria.^ 

Since  prima  facie,  the  intentional  and  wilful  infliction  of  harm 
on  another  gives  rise  to  a  cause  of  action/  the  plea  of  an  absolute 
property  right  as  a  justification  invites  a  rigid  examination.  It  is 
clear  that  there  is  an  absolute  right  on  the  part  of  the  property  owner 
to  make  whatever  beneficial  use  and  enjoyment  he  can  out  of  his 
property.*  It  is  true  also  that  in  making  such  beneficial  use  his 
motive  can  not  be  inquired  into.  The  fact  that  malice  may  be  an 
incidental  or  even  a  controlling  motive  makes  no  difference  so  long 
as  he  is  engaged  in  a  use  which  can  be  actually  beneficial  to  him  in  the 
enjoyment  of  the  res.'  So  far  he  is  exercising  an  immediate  right  of 
ownership  for  the  sake  of  which  property  is  recognized  by  law.  But 
it  is  plain  that  when  he  uses  his  property  for  the  sole  purpose  of 
'injuring  others  and  in  such  a  way  that  he  can  not  possibly  derive  any 
benefit  therefrom  as  owner,  he  is  exercising  not  a  right  of  ownership 
but  a  mere  incident  of  rights  which  were  established  for  very  different 
ends.* 

The  two  most  conspicuous  instances  of  the  actual  adjudication 
of  the  courts  on  the  exercise  of  this  "quasi-accidental'"  right  to  injure 
others  are  found  in  the  cases  involving  percolating  waters  and  ma- 
licious structures.  In  England,  the  orthodox  view  is  strictly  adhered 
to  and  the  owner  is  protected  in  his  unlimited  control  of  waters  per- 
colating through  his  soil,  even  if  his  sole  purpose  be  to  inflict  malicious 
injury  on  his  neighbor.*  In  America,  while  the  English  view  origin- 
ally prevailed,"  the  weight  of  authority  now  takes  the  more  enlightened 
position  that  the  owner's  control  should  be  limited  to  beneficial  use 

^See  note  to  Passaic  Print  Works  v.  Ely  (1900)  105  Fed.  165,  62  L.  R. 
A.  673;  Lewis  on  "Motive  in  Trade  and  Labor  .Cases,"  5  Columdia  Law 
Review   107;   9  Columbia  Law   Review  455. 

^Pickard  v.  Collins  (1856)  23  Barb.  444;  see  collection  of  authorities 
in  case  note  to  Koblegard  v.  Hale   (1907)   60  W.  Va.  Z7- 

bollock,  Torts  (7th  ed.)  319;  20  Harv.  L.  Rev.  253,  262;  20  L.  Q.  R. 
10,  22;  2  Columbia  Law  Review  Z7 ',  dissenting  opinion  of  Sanborn,  J. 
in  Passaic  Print  Works  v.  Ely  supra. 

*2  Tiodeman,    State  and  Federal  Control  of   Persons  &   Property,    145. 

'Ladd  T-.  .Flynn  (1892)  90  Mich.  181;  Gallagher  v.  Dodge  (1880)  48 
Coim.  T,'S'7. 

•'Rideout  v.  Knox  (1899)  148  Mass.  3ri8;  Burke  z:  Smith  (1888)  69 
Mich.  380. 

'Ridcout  V.  Knox  supra,  374. 

'Acton  V.  Blundell  (1843)  12  M.  &  W.  324;  Chasemore  v.  Richards 
(1859)    H.  L.  C.  349- 

"Ellis  V.  Duncan  (N.  Y.  1855)  21  Barb.  230;  Roath  v.  Driscoll  (1850) 
20  Conn.  533. 
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and  enjoyment  and  the  "quasi-accidental"  right  to  divert  percolating 
waters  solely  to  injure  others  is  denied.'" 

The  right  to  maintain  malicious  structures  is  to-day  clearly  estab- 
lished in  England' 1  and,  it  seeing,  justifiably  so.  Inasmuch  as  the  only 
method  of  preventing  the  negative  easement  of  light  and  air  from 
arising  is  by  erecting  a  structure  for  the  purpose  of  preventing  their 
passage.'-  the  question  of  malice  is  immaterial. '^  The  owner  is  en- 
gaged in  making  a  beneficial  use  of  his  property  in  that  he  is  pre- 
venting its  subjection  to  the  easement  of  ancient  lights.  When  the 
question  of  spite  fences  first  arose  in  this  country,  the  English  view 
was  followed  upon  the  same  reasoning.'*  Subsequently,  when  it  was 
settled  that  this  easement  could  not  be  acquired  here,  the  courts  refused 
to  discard  the  rule  although  the  reason  for  it  had  disappeared  and 
based  their  decisions  on  the  old  common  law  maxim. ^'^ 

This  attitude  is  often  defended  upon  the  practical  ground  that  any 
other  result  would  leave  property  rights  to  be  determined  by  the  whims 
of  a  jury."^  But  this  justification  is  hardly  tenable  since  the  question 
of  malice  has  always  been  held  capable  of  proof  as  a  cause  of  action 
in  cases  of  malicious  prosecution'*  and  as  an  element  of  damages  in 
all  torts."  Furthermore  there  is  the  strong  legal  presumption  that 
the  jury  will  find  the  facts  only  as  they  exist. ^'^  On  principle,  it  is 
submitted  that  there  can  be  no  adequate  justification  for  the  law's 
safeguarding  a  property  owner  in  the  exercise  of  a  socalled  incidental 
right  which  is  so  inconsequential  as  not  to  come  within  the  protection 
of  the  '*due  process"  clause  of  the  Fourteenth  Amendment, "°  and  whose 
only  purpose  is  to  gratify  malevolence  and  to  inflict  wanton  harm. 
Where  the  law  has  already  become  crystallized,  the  reluctance  of  the 
courts  to  disturb  settled  rules  of  property  will  no  doubt  impose  upon 
the  legislatures  the  duty  of  curbing  the  right  to  maintain  spite  fences,^^ 
but  where,  as  in  the  jurisdiction  of  the  principal  case,  the  question 
is  an  open  one,  its  example  should  be  universally  follow-ed.^- 

"Chesley  v.  King  (1882)  74  Me.  164;  Holdeman  v.  Bruckhardt  (i853) 
55  Pa.  St.  514;  9  CoLUMBi.\  Law  Review  543. 

"Note  to  Letts  v.  Kessler  54  Oh.  St.  73,  40  L.  R.  A.  177;  Burdick, 
Torts    (2nd   ed.)    44. 

"Combes,  Law  of  Light,  158;  see  Chandler  v.  Thompson  (1811)  3 
Campb.  80. 

"Note  to  Letts  v.  Kessler  supra. 

"Mahan  v.  Brown  (N.  Y.  1838)   13  Wend.  261. 

"Parker  v.  Foote  (N.  Y.  1838)  19  Wend.  308;  Pickard  v.  Collins 
supra;  Myers  v.  Gemmel   (N.  Y.  1851)    10  Barb.  537. 

"Pickard  v.  Collins  supra;  cf.  dissenting  opinion  of  Holt  J.  in  Barger 
V.   Barringer    (1909)    I5i    N.   C.  433. 

"Burdick.  Torts   (2nd  ed.)   249. 

'7fcjd.  199- 

"Aikens  v.  Wisconsin  (1904)   I95  U.  S.  I94- 

="Horan  r.  Byrnes  (1903)  7^  N.  H.  93;  Lord  v.  Langdon  (1898)  91 
Me.  221 ;  Rideout  v.  Knox  supra.  But  the  statute  is  held  to  apply  only 
to  fences  on  or  near  the  dividing  line.  Brostrom  v.  Lauppe  (1901)  }79 
Mass  311.  In  California  it  is  applied  only  to  fences  on  the  boundary  line. 
Granite  Co.  v.  Knickerbocker  (1894)  103  Cal.  in.  Malice  must  be  the 
predominant  motive.     Gallagher  v.  Dodge  supra. 

^'Karasik  v.  Peier  (1900)  22  Wash.  419;  Freund,  Police  Power,  452; 
see  Metzger  v.  Hochrein   (1900)    107  Wis.  267. 

"Burke  v.   Smith  supra;  Barger  v.   Barringer  supra. 
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The  Creditor's  Remedy  on  a  Stockholder's  Statutory  Liability. — 
The  liability  of  a  stockholder  for  corporate  debts  is  not  derived  from 
any  principles  of  the  common  law,  but  is  wholly  statutory.  In  spite 
of  its  origin,  it  is  not  a  statutory  penalty  but  a  contractual  obliga- 
tion.^ The  stockholder  impliedly  offers,  in  the  very  terms  of  the  stat- 
ute, to  assume  individual  liability  on  contracts  entered  into  by  the 
corporation,  and  the  creditor  accepts  this  offer  by  extending  credit 
in  reliance  upon  it.^  The  remedy  against  the  stockholder  is,  therefore, 
upon  the  contract,  and  not  upon  the  judgment  against  the  corpora- 
tion.^ As  a  condition  precedent  to  the  enforcement  of  this  remedy, 
statutes  have  universally  imposed  upon  the  creditor  the  duty  of  showing 
that  the  corporation  is  insolvent,  or  that  a  judgment  against  it  has 
been  returned  unsatisfied.  This  feature  has  led  some  courts  to  con- 
strue the  stockholder's  liability  as  that  of  a  surety.*  Although  the 
analogy  is  striking,  the  majority  view,  that  the  stockholder's  relation- 
ship is  not  accompanied  by  the  usual  incidents  of  suretyship,  is 
preferable,^  since  the  statutory  condition  precedent  does  not  destroy 
the  primary  nature  of  the  obligation. 

Under  statutes  providing  for  a  definite  limited  and  fixed  liability, 
the  remedies  cannot,  of  course,  be  uniform,  but  vary  with  the  character 
of  the  obligation  imposed.  Where  creditors  seek  to  enforce  their  claims 
to  unpaid  subscriptions,  the  fact  that  the  right  to  this  fund  is  in  the 
corporation  necessitates  a  recourse  to  the  jurisdiction  of  equity  in 
order  to  secure  a  proper  adjustment  of  the  rights  of  the  corporation, 
the  stockholders,  and  the  creditors  involved."  The  same  result  must 
follow  where  the  liability  is  proportioned  to  the  amount  of  stock  held.^ 
The  so-called  double  liability — a  joint  and  several  liability  to  an 
amount  equal  to  the  face  value  of  the  stock,  gives  rise  to  an  apparent 
conflict  as  to  whether  the  proper  remedy  be  legal  or  equitable.*     The 

^Corning  v.  McCullough  (1847)  i  N.  Y.  47;  Hawthorne  v.  Calef  (U.  S. 
1864)   2  Wall.  10;  but  see  Knowlton  v.  Ackley   (Mass.   1851)   8  Cush.  93. 

"Trippe  V.   Huncheon    (1882)    82  Ind.  307. 

'Trippe  v.  Huncheon  supra;  Schalucky  v.  Field  (1888)  124  111.  617; 
cf.  Bohn  V.  Brown   (1876)  22,  Mich.  257. 

*Stearns,  Suretyship  §  283;  i  Brandt,  Suretyship  (3rd  ed.)  §  i.  The 
adoption  of  this  view  has  resulted  in  holding  that  an  extension  of  time 
by  the  corporation  relieves  the  stockholders,  Hanson  v.  Donkersley  (1877) 
27  Mich.  184;  and  that  the  period  of  limitation  applying  to  the  stock- 
holder's liability  is  not  shifting  according  to  the  kind  of  debt  owed 
by  the  corporation,  but  is  constantly  the  period  which  applies  to  surety- 
ship contracts.     Hawkins   v.   Furnace   Co.    (1884)    40   Oh.    St.    507. 

°Mohr  V.  Elevator  Co.  (1889)  40  Minn.  343;  Moss  v.  McCullough  (N. 
Y.   1849)   7  Barb.  279;  Young  v.  Rosenbaum   (1870)   39  Cal.  646. 

'Patterson  v.  Lynde  (1882)  106  U.  S.  519;  Brown  v.  Fiske  (1885)  23 
Fed.  228.  The  jurisdiction  of  equity  in  these  cases  is  sometimes  explained 
upon  the  ground  that  the  corporation  holds  its  claims  for  unpaid  sub- 
scriptions in  trust  for  creditors.  Turner  Bros.  v.  Mining  Co.  (1887)  25 
111.   App.    144;    Sawyer  v.    Hoag    (U.    S.    1873)    17  Wall.   610. 

'Pollard  V.  Bailey  (U.  S.  1874)  20  Wall.  520;  see  also  Mfg.  Co.  v. 
Bradley    (1881)    105  U.   S.    175- 

'Fames  v.  Doris  (1882)  102  111.  350;  Queenan  v.  Palmer  (1886)  117 
111.  619;  Garrison  v.  Howe  (1858)  17  N.  Y.  458;  Flash  v.  Conn.  (1883) 
109  U.  S.  371. 
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cases  may  be  reconciled  on  the  facts,  however,  by  the  application  of 
fundamental  equitable  principles.^  Theoretically,  the  rights  given  by 
the  statute  are  legal  rights;  and  there  is  no  objection  to  their  exer- 
cise where  the  action  is  maintained  by  one  creditor  against  a  single 
stockholder,  as  is  invariably  the  case  where  actions  at  law  are  al- 
lowed. But  where  the  claims  of  all  the  creditors  exceed  the  aggregate 
liability  of  all  the  stockholders,  it  is  inequitable  to  permit  one  to  secure 
complete  satisfaction  of  his  claim  through  the  exercise  of  his  legal 
right,  and  equity  will  take  exclusive  jurisdiction  over  the  ratable 
distribution  of  the  common  fund. 

In  many  instances  the  shield  of  corporate  protection  is  entirely  re- 
moved and  an  unlimited  liability  is  imposed  upon  the  stockholder 
by  statute.  His  obligation  is  then  generally  regarded  as  being  the  same 
as  that  of  a  partner  at  common  law.^**  The  measure  of  liability  is 
diiferent,  however,  since  stockholders  are  almost  universally  bound  not 
merely  jointly,  but  severally  as  well;  and  yet  the  resemblance  is  very 
close^^  and  is  the  basis  upon  which  is  predicated  one  of  two  con- 
flicting lines  of  decisions.  A  practical  illustration  of  the  results  flow- 
ing from  a  strict  application  of  the  partnership  theory  is  instanced 
by  the  decision  of  the  ^lichigan  courts  in  the  case  of  Shurlow  v. 
Lewis  et  al.  (Mich.  1912)  136  N".  W.  484.  A  creditor-stockholder 
brought  an  action  at  law  against  a  fellow  stockholder  on  his  in- 
dividual liability  for  all  debts  for  labor.  The  statute  permitted  one 
compelled  to  pay  such  a  debt  to  sue  other  shareholders  for  contribu- 
tion. The  court  held  that  the  plaintiff  and  defendant  were  in  effect 
partners,  and  that  the  plaintiff's  only  remedy  would  be  a  suit  in  equity 
for  contribution.  Thus  the  analogy  of  the  partnership  is  carried  to  its 
logical  conclusion.  The  substantial  justification  of  the  decision,  how- 
ever, rests  in  the  fact  that  circuity  of  action  is  thereby  avoided,^-  and 
that  the  debtor-stockholder  is  not  compelled  to  assume  temporarily 
a  burden  which  he  may  later  shift  upon  others.  Considerations  of 
justice  and  of  public  convenience,  rather  than  any  reasoning  based 
upon  the  similarity  to  the  partnership  relation,  make  this  result  prefer- 
able to  that  reached  in  jurisdictions^^  which  allow  a  stockholder, 
after  deducting  his  own  ultimate  liability,  to  sue  his  fellow  stock- 
holders at  law  for  the  balance  of  his  claim. 

"See  Bank  v.  Ibbotson   (N.  Y.   1840)  24  Wend.  473. 

"Deming  v.  Bull  (1835)  10  Conn.  409;  Conant  v.  Van  Schaick  (N.  Y. 
1857)  24  Barb.  87.  "The  incorporation  of  this  company  does  not  shield 
or  exempt  its  corporators  and  members  from  undivided  responsibility  for 
the  debts  and  engagements  of  the  company,  but  leaves  them,  under  the 
common  law  liability,  as  partners  or  joint  debtors  for  those  debts  and 
engagements" — Corning  v.   McCullough  supra. 

"See  2  Morawetz,  Corporations  (2nd  ed.)  §  878. 

"Thayer  v.  Tool  Co.  (Mass.  1855)  4  Gray  75;  Kleug  v.  Bosch  (1893) 
28  N.  Y.  Supp.  159;  Clark  v.  Myers  (N.  Y.  1877)  11  Hun.  608. 

"Brinham  v.  Wellersburg  Co.  (1864)  47  Pa.  St.  43.  This  theory  is 
often  sought  to  be  supported  by  the  decisions  which  permit  a  suit  at 
law  to  enforce  a  double  liability  provided  by  statute.  The  cases  are  to 
be  distinguished,  for  such  a  liability  is  fixed,  and  what  the  plaintiff  would 
recover,  the  defendant  could  not  shift  to  otners  by  a  subsequent  suit  for 
contribution.  Guemey  v.  Moore  (1895)  131  Mo.  650;  Iron  Works  v. 
Chittenden    (N.    Y.    1859).     4   Bosw.    406. 
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Is  Alimony  a  Debt? — In  the  recent  case  of  Adams  v.  Adams  (N.  J. 
1912)  83  Atl.  190,  it  was  adjudicated  that  the  enforcement  of  a  decree 
for  the  payment  of  alimony  by  attachment  for  contempt  was  not 
prohibited  by  a  constitutional  provision  forbidding  imprisonment  for 
debt.  Although  well  in  accord  with  authority,^  the  decision  is  illus- 
trative of  the  problems  which  arise  in  the  process  of  defining  a  peciiliar 
and  anomalous  right,  and  invites  that  inquiry  into  its  historical  origin 
and  fundamental  characteristics  which  the  solution  of  such  problems 
necessarily  requires. 

The  ecclesiastical  courts  of  England,  which  until  recently  had 
exclusive  jurisdiction  over  divorce,  perceived  the  obvious  necessity  of 
providing  by  some  method  for  the  future  support  of  the  wife.  Inas- 
much as  those  courts  did  not  recognize  absolute  divorce  but  granted 
only  a  judicial  separation  a  mensa  et  thoro,  which  stopped  short  of 
severing  the  marriage  bond,  it  was  natural  to  decree  that  the  husband 
remain  under  his  common  law  duty  to  support  the  wife.'  That  the 
obligation  to  pay  alimony  sprang  from  and  never  existed  independently 
of  this  duty  of  support  is  further  evidenced  by  the  fact  that  alimony 
was  never  awarded  to  the  husband,  since  the  common  law  saw  no  duty 
on  the  part  of  the  wife  to  support  him.'  Again,  the  decree  never 
awarded  a  lump  sum  or  a  definite  portion  of  the  estate,  but  always 
required  periodic  payment  in  the  form  of  an  allowance.*  Thiis,  it 
merely  fixed  in  the  form  of  a  continuing  obligation,  the  general  duty 
of  support  which  had  previously  been  subject  to  the  husband's  dis- 
cretion.' It  follows  that  no  maintenance  was  ever  awarded  when  the 
marriage  was  annulled  as  void  ah  initio,  since  the  only  duty  on  which 
it  could  be  predicated  never  existed."  But  when  absolute  divorce  found 
universal  recognition  both  in  this  country  and  in  England,  the  alimony 
then  awarded  naturally  assumed  the  characteristics  impressed  upon 
it  by  the  ecclesiastical  courts  in  the  case  of  limited  divorce.  This 
fact  is  strikingly  illustrated  by  the  attitude  of  most  modem  jurisdic- 

^Rapalje,  Contempts,  i8i.  Carlton  v.  Carlton  (1871)  44  Ga.  216;  Ex 
parte  Perkins  (1861)  18  Cal.  60;  Hurd  v.  Hurd  (1896)  62  Minn.  443.  A 
few  cases  reach  a  contrary  result.  Blake  v.  People  (1875)  80  111.  11; 
Coughlin  V.  Ehlert  (1866)  39  Mo.  285;  Steller  v.  Steller  (1872)  25  Mich. 
159.  But  as  even  these  admit  that  imprisonment  would  be  decreed  if 
the  defendant  were  shown  to  be  unable  to  pay,  they  differ  from  the 
majority  only  in  shifting  the  burden  of  proof,  compelling  the  petitioner 
to  show  affirmatively  the  obligor's  ability  to  perform.  See  also  Ex  parte 
Davis  (1908)  loi  Tex.  607,  which  distinguishes  imprisonment  for  failure 
to  pay  a  voluntary  agreement  to  pay  alimony,  though  the  agreement 
was  incorporated  in  the  divorce  decree.  Ex  parte  Gerrish  (1900)  42 
Tex.  Cr.  114. 

*Stewart,  Mar.  &  Div.  §  362;  Bowman  v.  Worthington  (1867)  24  Ark. 
522;  see  Fischli  v.  Fischli   (Ind.   1825)    i  Blackf.  360,  364,  365. 

'i  Bishop,  M)ar.  Div.  &  Sep.  §  1184.  This  rule  has  been  changed  by 
statute  in  a  few  jurisdictions.  I  Bishop,  op.  cit.  §  1387;  see  Livingston  v. 
Superior  Court  (1897)   117  Cal.  62,3. 

*2  Bishop,  op.  cit.  §  834,  835;  but  cf.  Ross  v.  Ross  (1875)  78  111.  402. 
None  was  awarded,  however,  if  the  wife  had  other  meaiis  of  support 
either  provided  independently  by  the  husband  or  derived  from  her  own 
estate.  Stewart,  op.  cit.  §  372;  Wilson  v.  Wilson  (1797)  2  Hagg.  Con- 
sist. 203. 

"Romaine  v.  Chauncey  (1892)  129  N.  Y.  566;  see  Audubon  v.  Shufeldt 
(1900)   181  U.  S.  575- 

"2  Bishop,  op.  cit.  §  855. 
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tions  in  refusing  to  entertain  an  independent  suit  for  maintenance/ 
A  few  courts  have  tried  to  justify  the  result  by  the  consideration  that 
the  questions  involved  cannot  be  suitably  determined  except  in  divorce 
proceedings.'  Others,  however,  have  openly  discarded  as  outgrown  this 
lingering  survival  of  an  earlier  conception  and  have  courageously  taken 
the  broader  view  that  by  entertaining  in  an  independent  suit  a  wife's 
petition  for  support,  actual  divorce  may  often  be  averted.' 

It  is  due  to  this  inherent  character  of  alimony  as  the  counterpart 
of  an  inchoate  and  undefined  duty  of  support,  that  the  obligation  to 
pay  and  the  corresponding  claim  for  alimony  have  become  anomaloixs 
in  our  law.  It  would  have  been  natural  to  consider  the  claim  a  con- 
tract right  arising  from  the  civil  contract  of  marriage.""  It  could 
have  been  deemed  a  property  right  analogous  to  a  claim  for  dower." 
Again,  since  in  general  only  the  innocent  spouse  is  awarded  alimony 
it  might  have  been  awarded  as  damages  for  the  other's  tortious  con- 
duct. But  the  peculiar  interest  of  society  in  providing  for  the  con- 
tinued support  of  the  wife  prevented  the  alignment  of  alimony  with 
any  other  interest  known  to  our  law."  This  consideration  at  once 
explains  and  justifies  the  strongly  prevailing  view,  as  evidenced  by 
the  principal  case,  that  alimony  is  not  a  debt  within  the  intention 
of  the  f  ramers  of  the  constitutional  prohibitions  against  imprisonment." 
Thus,  too,  is  explained  the  well-nigh  universal  holding  that  the  obliga- 
tion is  not  provable  in  bankruptcy  or  discharged  thereby."  A  few 
courts  have  based  a  contrary  opinion"  on  phrasing  which  includes 
debts  ''which  are  a  fixed  liability,  as  evidenced  by  a  judgment  *  *  *.'"* 
But  they  lose  sight  of  the  fact  that  alimony  is  not  a  "fixed  liability" 
since  the  sum  decreed  to  be  paid  can  be  changed  by  the  court,  and 
even  the  amount  of  arrears  may  be  reduced."  In  other  instances, 
however,  the  judicial  attitude  on  the  general  question  involved  has  not 
been  entirely  consistent.  Since  assignment  of  a  claim  for  future 
alimony  would  divert  payment  from  support  of  the  wife  and  thus 
frustrate  the  purpose  of  society,  such  claim  is  so  far  distinguished 
from  a  debt  as  to  be  deemed  a  right  purely  personal  to  the  wife,  and 

'Fischli  V.  Fischli  supra;  Ramsden  v.  Ramsden  (1883)  91  N.  Y.  281. 

'Trotter  v.  Trotter  (1875)   77  IH-  5iO- 

"In  re  Popejoy  (1899)  26  Col.  32;  Murray  t:  Murray  (1887)  84  Ala.  363. 

^Tyler  v.  Tyler  (1896)  99  Ky.  31;  see  Steams  v.  Steams  (1893)  66  Vt 
187. 

"Audubon  v.  Shufeldt  supra;  Lyon  v.  Lyon   (1851)   21  Conn.   185. 

"The  same  causes  seem  to  have  produced  the  similarly  anomalous 
character  of  the  beneficiary's  interest  in  a  life  insurance  policy.  12 
Columbia  L-^w  Review  551 ;  see  Romaine  v.  Chauncey  supra. 

"Note  I  supra.  The  inconsistency  of  cases  represented  by  the  recent 
decision  of  Hayes  v.  Hayes  (1912)  135  N.  Y.  Supp.  225,  which  refuse 
after  termination  of  a  divorce  suit  to  imprison  for  unpaid  arrears  of 
alimony  pendente  lite,  is  only  apparent,  since  all  provisional  orders  neces- 
sarily fall  when  the  action  •  »-ises  to  exist. 

"Deen  v.  Bloomer  (1901)  191  111.  416;  Audubon  v.  Shufeldt  supra; 
Maisner  v.  Maisner   (N.  Y.  1901)  62  App.  Div.  286. 

"In  re  Houston  (1899)  94  Fed.  119;  7«  re  Van  Orden  (1899)  96  Fed.  86. 

"30  U.  S.   Stat,  at  L.  ch.  541  §  63  a. 

"Cohen  z:  Cohen  (1906)  150  Cal.  99;  Campbell  v.  Campbell  (1875) 
37  Wis.  206. 
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not  assignable."  On  the  other  hand,"  as  the  same  reasoning  does  not 
apply  to  a  claim  for  accrued  alimony,  since  obviously  the  support  of 
the  wife  has  already  been  accomplished  in  some  manner,  many  courts 
allow  her  to  treat  it  as  a  debt  and  to  assign  this  surplus  as  she  pleases.^" 
Its  character  as  a  debt  rather  than  a  mere  personal  claim  is  again 
asserted  in  the  decisions  which  allow  arrears  due  at  the  husband's 
death  to  be  recovered  from  his  estate,"  as  well  as  in  those  cases  which 
give  to  the  deceased  wife's  representatives  a  right  of  recovery." 

"A  contract  before  divorce  to  transfer  a  portion  of  any  alimony 
received  is  open  to  the  additional  objection  of  being  contrary  to  public 
policy  by  hindering  reconciliation.  Jordan  v.  Westerman  (1886)  62  Mich. 
170. 

"/n  re  Robinson  (1884)  L.  R.  27  Ch.  Div.  160;  Lynde  v.  Lynde  (1902) 
64  N.  J.  Eq.  736;  contra,  Fournier  v.  Glutton  (1906)  146  Mich.  298.  The 
claim  for  future  payments  is  not  even  a  property  right  to  the  extent  that 
that  it  is  barred  by  a  general  ante-nuptial  contract.  Logan  v.  Logan 
(Ky.   1841)      2B.  Mon.  142;   Stearns  v.   Stearns  supra. 

'"Stevenson  v.  Stevenson  (1884)  34  Him.  157;  Sheffer  v.  Boy  (1888) 
5  Pa.  Co.  Ct.  158;  see  Watkins  v.  Watkins,  L.  R.   [1896]   Prob.  Div.  222. 

''Burdick,  Law  of  Torts   (2nd  ed.)    228. 

''Francis  v.  Francis  (Va.  1879)  31  Gratt.  283;  Sloane  v.  Cox  (Tenn. 
1817)   1  Hayw.  75;  Knapp  v.  Knapp  (1883)   134  Mass.  353. 
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Agexcy — Agent  for  Both  Parties— Blrdex  of  Loss.— The  defendant 
remitted  to  its  local  representative,  through  whom  a  farm  loan  had 
been  negotiated  by  the  plaintiff,  an  amount  sufficient  to  discharge 
existing  encumbrances  upon  the  land.  The  representative  default^. 
Held,  two  judges  dissenting,  the  loss  should  fall  equally  upon  the  bor- 
rower and  the  lender,  since  the  defaulter  was  the  agent  of  both  parties. 
Schick  V.  Warren  Mortgage  Company  (Kan.  1912)  122  Pac.  872. 

Since  agency  depends  not  upon  status  but  upon  delegated  authority 
to  perform  acts,  Anson,  Contracts,  330,  the  same  agent  may  represent 
adverse  parties,  but  only  in  the  sense  that  he  may  perform  distinct  acts 
for  each,  see  Williams  v.  Millington  (1768)  1  H.  Bl.  81,  85,  for  it  seems 
that  only  as  agent  for  joint  principals  could  he  perform  the  same  act 
for  more  than  one.  If  this  be  so,  the  court  in  effect  held  in  the  prin- 
cipal case  that  the  borrower  and  the  lender  were  joint  principals  in 
having  the  mortgage  money  applied;  and  upon  no  other  theory,  indeed, 
could  the  distribution  of  the  loss  be  justified.  But  the  decision  is  novel 
in  departing  from  the  usual  rule  that  the  agent,  in  the  particular  act 
involved,  represented  either  one  party  or  the  other  solely.  Thus  the 
inadequacy  of  the  security  before  the  discharge  of  outstanding  encum- 
brances is  often  considered  proof  that  the  lender,  in  forwarding  the 
money,  regarded  the  agent  as  his  own  representative  and  not  the  bor- 
rower's Gibson  V.  Davenport  (1876)  29  Oh.  St.  309;  Jensen  v.  Lewis 
Investment  Co.  (1894)  39  Xeb.  371;  contra,  Englemann  v.  Reuse  (1886) 
61  Mich.  395 ;  nor  does  it  seem  that  the  lender,  by  inserting  in  the  ap- 
plication to  be  filled  in  by  the  borrower  a  clause  authorizing  payment  of 
the  loan  to  the  agent,  should  be  able  to  shift  the  risk  to  the  borrower, 
McLean  v.  Ficl-e  (1895)  94  la.  283;  cf.  Land  Mortgage  Co.  v.  Preston 
(1898)  119  Ala.  290;  contra,  Rohinson  v.  Jarvis  (1887)  25  Mo.  App.  421. 

Appeal  and  Error — Xox- joinder  ix  Appellate  Proceedixgs  of  a 
Surety  ox  ax  Appeal  Boxd. — A  motion  to  dismiss  was  filed  on  the 
ground  of  the  non-joinder  of  the  surety  on  an  appeal  bond  as  an  appel- 
lant from  the  joint  judgment  rendered  against  him  and  the  principal. 
Held,  the  motion  should  be  dismissed.  Evans  v.  Cheyenne  C.  S.  & 
B.  Co.   (Wyo.  1912)   122  Pac.  588. 

In  general,  all  parties  against  whom  a  joint  judgment  has  been 
rendered  must  join  in  an  appeal  from  that  judgment,  oce  Masterson  v. 
Herndon  (U.  S.  1870)  10  Wall.  416,  so  that  the  court  may  not  be  com- 
pelled to  review  the  same  judgment  several  times.  Mclntyre  v.  Sholty 
(1891)  139  111.  171;  Bartlett  v.  Keating  (1898)  79  111.  App.  642.  Strict 
adherence  to  this  rule  is  enforced  when  \e  surety  is  a  party  to  the 
original  action,  for  his  liability  is  then  to  be  determined  by  the  merits 
of  the  case  against  him.  Estes  v.  Trahue  (1888)  128  U.  S.  225.  When, 
however,  he  is  involved  in  the  record  only  as  liable  for  a  judgment 
rendered  against  the  principal,  few  courts  insist  on  his  being  joined, 
but  see  Sellers  v.  Smith  (1904)  143  Ala.  566;  Thomas  v.  Wyatt  (Miss. 
1S48)  9  Smedes  &  M.  308,  and  by  the  weight  of  authority  he  is  not 
considered  a  necessary  party  on  appeal,  since  he  presents  no  issues  to 
be  tried  in  the  case  and  is  adequately  represented  by  the  principal. 
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Hurst  V.  Lakin  (1911)  13  Ariz.  328;  Hudson  v.  Grafflin  (1896)  72 
Fed.  200.  As  an  interested  party  he  may,  nevertheless,  join  in  such 
an  appeal.  See  Jewett  v.  Crane  (N.  Y.  1861)  35  Barb.  208.  In  the 
principal  case,  as  the  liability  of  the  surety  arose  on  the  appeal  bond 
and  not  on  the  original  suit  against  the  principal,  and  as  a  statute 
declared  that  the  surety  should  be  liable  only  in  case  of  the  failure  of 
the  principal  to  satisfy  the  judgment,  the  court  was  justified  under  the 
prevailing  doctrine  in  holding  that  the  surety  was  not  a  necessary 
party.    See  The  New  York  (1900)  104  Fed.  561. 

Carriers — Limitation  of  Liability — Free  Pass. — The  plaintiif  was 
injured  while  riding  on  the  defendant  railroad  on  a  free  pass  exempting 
the  latter  from  liability  for  negligence.  Held,  the  defendant  was 
nevertheless  liable.  Huckstep  v.  St.  Louis  &  H.  By.  Co.  (Mo.  1912) 
148  S.  W.  988. 

In  general,  a  contract  of  a  common  carrier  against  liability  for  negli- 
gence to  passengers  is  void,  since  it  is  extorted  under  duress  of  cir- 
cumstances and  is  against  public  policy,  as  tending  to  relax  the 
carrier's  vigilance.  Railroad  Co.  v.  Lockivood  (1873)  17  Wall.  357. 
Some  jurisdictions,  including  that  of  the  principal  case,  have  also  ap- 
plied the  rule  to  contracts  made  with  gratuitous  passengers,  consider- 
ing them  on  the  same  footing  as  passengers  for  hire.  Railroad  Co.  v. 
McGown  (1886)  65  Tex.  640;  Railroad  Co.  v.  Hopkins  (1868)  41  Ala. 
486.  Admitting  that  the  relation  of  common  carrier  and  passenger 
exists  in  such  cases,  the  reasons  for  the  general  rule  above  are  inap- 
plicable. The  holder  of  a  gratuitous  pass  is  not  obliged  to  accept  its 
terms,  and  the  number  of  passes  issued  is  too  small  to  induce  any  neg- 
ligence on  the  carrier's  part.  Quimhy  v.  Railroad  (1890)  150  Mass. 
365;  Rogers  v.  Steamship  Co.  (1894)  86  Me.  261.  But  while  a  railroad 
is  under  the  obligation  of  a  common  carrier  in  respect  to  its  duty  to 
protect  free  as  well  as  regular  passengers,  independent  of  contract. 
Railroad  v.  Derby  (1852)  14  How.  486;  Indianapolis  etc.  Go.  v. 
Klentschy  (1907)  167  Ind.  598,  it  does  not  follow  that  as  to  the  former 
it  is  in  all  respects  to  be  regarded  as  such.  1  Wyman,  Pub.  Serv. 
Corp.,  §§  785,  786.  It  is  essential  to  the  status  of  common  employment 
that  the  carriage  be  for  hire;  Citizens'  Bank  v.  Steamboat  Co.  (1841) 
2  Story  16;  hence  as  to  gratuitous  passengers  a  railroad  is  a  mere  pri- 
vate carrier,  whose  contracts  are  subject  to  none  of  the  stringent  rules 
of  policy  applied  to  public  service  companies.  Railroad  Co.  v.  Adams 
(1904)  192  U.  S.  444;  Griswold  v.  Railroad  Co.  (1885)  53  Conn.  371. 
From  any  standpoint,  therefore,  the  decision  in  the  principal  case  can- 
not be  supported,  and  is,  moreover,  opposed  to  the  weight  of  authority. 
2  Hutchinson,  Carriers,  §  1075. 

Constitutional  Law — Cruel  and  Unusual  Punishments — Steriliza- 
tion OF  Criminals. — A  statute  provided  that  any  person  convicted  of 
rape  upon  females  under  ten  years  of  age  should  be  subjected  to  the 
operation  of  vasectomy.  Held,  the  statute  did  not  impose  a  "cruel  pun- 
ishment" within  the  meaning  of  the  Washington  Constitution.  State 
V.  Feilen  (Wash.  1912)  126  Pac.  75. 

The  power  to  fix  punishment  for  crime  is  inherently  in  the  legisla- 
ture, and  the  courts  have  always  been  reluctant  to  interfere,  save  in  the 
most  extreme  cases.  Comm.  v.  Murphy  (1895)  165  Mass.  66;  Territory 
V.  Ketchum  (1901)  10  N.  M.  718.  They  may,  however,  declare  a  pun- 
ishment within  the  constitutional  inhibitions  if  it  is  either  shocking 
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in  character,  or  excessive  in  degree.  Weem^  v.  United  States  (1909) 
217  U.  S.  349;  1  Bishop,  New  Cr.  Law,  (8th  ed.)  §  947.  Since  death 
is  not  considered  a  penalty  disproportionate  to  the  crime  of  rape,  see 
Mischer  v.  State  (1899)  41  Tex.  Cr.  212;  Rei/na  v.  State  (Tex.  1903) 
75  S.  W.  25,  it  follows  that  no  lesser  punishment  can  be  excessive, 
though  it  might  nevertheless  be  unconstitutional  if  regarded  as  shock- 
ing in  character.  But  in  general,  only  those  punishments  which  out- 
rage the  public  sense  of  propriety  are  so  regarded,  see  Hohhs  v.  State 
(1892)  133  Ind.  404;  Garcia  v.  Territory  (1869)  1  N.  M.  415,  and  there 
is  nothing  in  the  nature  of  sterilization  which  would  justify  its  con- 
demnation on  this  ground.  It  is  clear,  therefore,  that  in  the  principal 
case  there  were  no  proper  grounds  for  interference  by  the  judiciary. 
Moreover,  it  is  probable  that  the  same  result  would  be  reached  in  other 
jurisdictions,  although  the  Washington  Constitution,  unlike  that  of 
most  States,  does  not  prohibit  unusual  punishments,  for  it  is  well  settled 
that  the  words  "cruel  and  unusual"  must  be  construed  together  and 
that  an  otherwise  proper  punishment  will  not  be  rendered  unconsti- 
tutional on  the  ground  of  novelty  alone.  People  v.  Durston  (1890)  119 
N.  Y.  569;  Storti  v.  Comm.  (1901)  178  Mass.  549. 

Contracts — Partial  Restraint  of  Trade — Good  Will. — The  defend- 
ant, a  chiropodist,  sold  the  plaintiff  her  business  and  good  will.  Later 
she  set  up  in  business  again  in  the  same  city.  Held,  the  plaintiff  was 
entitled  to  an  injunction.  Brown  v.  Benzinger  (Md.  1912)  84  Atl.  79. 
It  was  an  ancient  rule  of  the  common  law  that  a  contract  in  restraint 
of  trade  was  void,  as  against  public  policy,  Dyers'  Case  (1415)  Y.  B. 
2  Hen.  V.  p.  5.  pi.  26 ;  Ipswich  Tailors'  Case  (1615)  11  Coke  53,  and 
a  contract  in  unreasonable  restraint  of  trade  is  still  unenforcible, 
Alger  v.  ThacTier  (Mass.  1837)  19  Pick.  51;  Ward  v.  Byrne  (1839) 
5  M.  &  W.  547,  but  if  the  contract  applies  only  to  the  territory  in  which 
the  business  to  be  protected  is  carried  on,  it  may  now  usually  be 
enforced.  Diamond  Match  Co.  v.  Roeher  (1887)  106  N.  Y.  473; 
Oregon  Navigation  Co.  v.  Winsor  (1873)  87  U.  S.  64.  In  some  jurisdic- 
tions, however,  a  contract  in  general  restraint  of  trade  is  held  invalid 
whether  reasonably  necessarv'  for  the  protection  of  the  business  or  not, 
on  the  ground  that  it  might  compel  a  man  to  transfer  his  residence  and 
allegiance  to  another  state.  Taylor  v.  Blanchard  (Mass.  1866)  13 
Allen  370,  375;  Union  Strawhoard  Co.  v.  Bonfield  (1901)  193  111.  420; 
but  see  Oregon  Navigation  Co.  v.  Winsor  supra.  Moreover,  it  has  been 
laid  down  as  a  general  rule  that  no  contract  in  restraint  of  trade  may 
rest  upon  implication  alone.  Cottrell  v.  Bahcock,  etc.  Co.  (1886)  54 
Conn.  122;  Porter  v.  Gorman  (1879)  65  Ga.  11.  It  seems,  however, 
that  such  a  contract  should  be  implied  when  the  value  of  a  sale  of 
good  will  is  whollv  dependent  upon  this  implication.  Dwight  v. 
Hamilton  (1873)  113  Mass.  175;  Foss  v.  Rohy  (1907)  195  Mass.  292. 
As  this  is  particularly  true  with  regard  to  the  good  will  of  a  profession, 
Foss  V.  Rohy  supra,  as  in  the  principal  case,  the  decision  adopts  the 
preferable  rule. 

Contracts — Rewards — Public  Offer — Acceptance. — The  defendant 
publicly  offered  a  reward  for  the  return  of  certain  books.  The  plain- 
tiff, who  was  ignorant  of  the  offer,  returned  the  books.  Held,  the  plain- 
tiff was  entitled  to  the  reward.  Sullivan  v.  Phillips  (Ind.  1912)  98 
.N.  E.  868. 

Since   a   contract    is    a   meeting   of   the   minds.   Smith   t.    Vernon 
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County  (1905)  188  Mo.  501,  it  would  seem  that  a  reward  cannot  be 
earned  by  one  who  does  not  know  that  it  has  been  offered.  See  note  to 
Broadnax  v.  Ledbetter  (Tex.  1907)  9  L.  R.  A.  [n.  s.]  1057.  The  view 
adopted  in  the  principal  case  has,  however,  been  defended  on  various 
theories.  Some  authorities  hold  that  the  offer  of  a  reward  is  a  condi- 
tional promise,  the  condition  being  the  performance  of  the  desired 
services.  Auditor  v,  Ballard  (Ky.  1873)  9  Bush  572;  Story,  Con- 
tracts, §  380.  But  a  promise  which  has  not  been  communicated,  and 
for  which  no  consideration  has  been  given,  cannot  be  binding.  See 
Langdell,  Contracts,  §  14;  Bailey  v.  Walker  (18G0)  29  Mo.  407.  Another 
view  is  that  offers  of  rewards  should  be  enforced  as  a  stimulant  to 
activity.  Dimmmond  v.  U.  8.  (1900)  35  Ct.  CI.  356,  but  it  is  diffi- 
cult to  understand  how  a  person's  activities  can  be  stimulated  by  that 
of  which  he  is  ignorant.  It  is  also  said  that  knowledge  of  the  offer 
is  immaterial,  because  the  services  performed  without  it  are  none 
the  less  valuable  to  the  defendant.  Dawhins  v.  Sappington  (1866)  26 
Ind.  199.  This  value  received  might  be  the  basis  of  a  recovery  in 
quasi-contract,  but  it  cannot  supply  the  elements  of  a  contract.  Broad- 
nax V.  Ledbetter  supra.  It  would  seem,  therefore,  that  the  view  of 
the  principal  case  is  an  anomaly  in  the  law  of  contracts,  see  Dawkins 
V.  Sappington  supra,  which  cannot  be  supported  on  theory. 

Corporations — Directors — Secret  Profits. — An  officer  of  a  corpo- 
ration took  advantage  of  his  position  to  make  a  secret  profit,  and 
divided  the  proceeds  with  three  of  the  directors.  Held,  two  judges  dis- 
senting, the  directors  were  jointly  and  severally  liable  to  account  to 
the  corporation.  Asphalt  Const.  Co.  v.  Bouker  ei  al.  (1912)  135  N.  Y. 
Supp.  714. 

A  director's  duty  to  carefully  manage  the  corporation,  1  Morawetz, 
Corporation,  §  554,  necessarily  forbids  the  use  of  his  fiduciary  capacity 
for  private  gain.  By.  Co.  v.  Blaikie  (1853)  1  Macq.  461,  and  he  is 
liable  at  law  to  the  corporation  for  mismanagement.  New  Haven  Trust 
Co.  V.  Doherty  (1903)  75  Conn.  555.  The  cause  of  action,  however,  is 
several,  for  one  director  is  not  liable  for  a  co-director's  act  unless  he 
has  contributed  to  it,  but  is  held  only  for  the  natural  consequences 
of  his  own  wrongdoing.  O'Brien  v.  Fitzgerald  (1894)  143  N.  Y.  377; 
People  V.  Eq.  Life  Ass.  Soc.  (K  Y.  1908)  124  App.  Div.  714.  The 
fiduciary  character  of  their  position  has  led  equity  also  to  take  jurisdic- 
tion over  directors,  treating  them  as  trustees.  2  Thompson,  Corpora- 
tions, §  1215.  But  a  trustee  is  not  jointly  liable  for  the  fraud  of  his 
co-trustee  unless  he  has  furnished  the  opportunity  for  it.  1  Perry, 
Trusts,  §  415;  cf.  Hunter  v.  Hunter  (1872)  50  Mo.  445.  On  any 
theory,  therefore,  the  amount  received  by  each  director  should  be  the 
measure  of  his  liability,  Loudenslager  v.  Land  Co.  (1899)  58  N.  J.  Eq. 
556;  Gaskell  v.  Chambers  (1858)  26  Beav.  360,  unless  there  is  evidence 
of  concerted  action  in  the  commission  of  the  wrongful  act.  Spaulding 
V.  Town  Site  Co.  (1900)  106  Wis.  481;  Bosworth  v.  Allen  (1901)  168  N.  Y. 
157.  It  is  not  clear  in  the  principal  case  whether  such  evidence  was 
presented,  but  if  it  were  not,  the  result  is  unsupportable,  for  a  mere 
subsequent  division  of  plunder  would  not  seem  to  be  sufficient  to 
warrant  a  joint  and  several  judgment.  Cf.  Loudenslager  v.  Land  Co. 
supra. 

Corporations — Stockholder's  Liability — Creditor's  Remedy. — Under 
a  statute  imposing  upon  stockholders  an  unlimited  individual  liability 
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for  corporate  debts  arising  from  labor  contracts,  and  providing  for 
subsequent  contribution,  a  creditor-stockholder  brought  an  action  at 
law  against  fellow  stockholders.  Held,  since  the  stockholder's  lia- 
bility under  the  statute  was  the  same  as  that  of  a  partner  at  common 
law,  the  plaintiff  must  sue  in  equity  for  contribution.  Shurlow  v. 
Lewis  et  al.  (Mich.  1912)  136  X.  W.  484.    See  Notes,  p.  636. 

Crops — Ownership — Contracts. — One  Stebbins  contracted  tn  farm  the 
defendant's  land  on  shares.  Before  harvesting  time  he  sold  an  un- 
divided share  of  the  crops  to  the  plaintiff,  and  later  rescinded  the  con- 
tract. Held,  two  judges  dissenting,  Stebbins  and  the  defendant  were 
tenants  in  common  of  the  crops,  and  the  plaintiff  was  therefore  en- 
titled to  one-half  of  them.  Croshy  v.  Wolhren  (1912)  134  N.  Y. 
Supp.  328. 

It  is  often  doubtful  whether  an  agreement  whereby  a  cultivator 
promises  to  farm  land  on  shares  should  be  construed  as  a  lease  or  as 
a  mere  contract.  Where  the  agreement  gives  exclusive  possession  to 
the  cultivator,  it  is  generally  inteq^reted  as  a  lease,  1  Tiffany,  Land. 
k  T.  §  10;  Steele  v.  Frick  (1867)  56  Pa.  172,  but  in  the  absence  of  any 
such  clear  indication,  it  is  usually  not  so  considered.  Taylor  v.  Bradley 
(1868)  39  N.  Y.  129;  Puttiam  v.  Wise  (X.  Y.  1841)  1  Hill  234.  Thus 
the  cultivator  is  frequently  regarded  as  a  mere  servant,  who  is  to 
receive  a  share  of  the  crops  as  wages.  Bryant  v.  Pugh  (1890)  86 
Ga.  525;  Patton  v.  Heustis  (1857)  26  X.  J.  L.  293.  The  better  view, 
however,  seems  to  be  that  the  agreement  conveys  an  interest  in  the 
crops  to  the  cultivator,  constituting  him  a  tenant  in  common  with 
the  landowner,  Taylor  v.  Bradley  supra,  for  it  is  probably  the  inten- 
tion of  the  parties  that  the  landowner  shall  be  thus  assured  of  his 
share  of  the  proceeds  of  the  land,  and  the  cultivator  of  the  fruits  of 
liis  labor.  Putnam  v.  Wise  supra.  Where  the  agreement  is  held  to  be 
a  lease,  either  the  regular  rule  that  a  tenant  owns  all  the  crops  is  ap- 
plied, C.  £  W.  M.  Ry.  Co.  V.  Unard  (1883)  94  Ind.  319;  Doremus  v. 
Howard  (1852)  23  X.  J.  L.  390,  or  the  landlord  is  regarded  as  except- 
ing a  half  interest  in  them  from  the  terms  of  his  demise.  Moulton  v. 
Robinson  (1853)  27  X.  H.  550.  Whether  or  not  there  was  a  lease  in  the 
principal  case,  therefore,  the  court  was  correct  in  holding  that  the 
cultivator  had  an  assignable  interest  in  the  crops. 

Descent  and  Distribution — Manner  of  Taking — Breaking  Descent. — 
The  intestate,  being  erroneously  advised  that  a  purchase  directly  from 
his  co-heirs  would  be  illegal,  joined  with  them  in  a  conveyance  to  a 
third  person,  who,  pursuant  to  agreement,  reconveyed  to  him.  Upon 
the  death  of  the  intestate  without  issue,  his  collateral  heirs  claimed  a 
share  in  the  interest  he  had  originally  inherited.  Held,  the  claim  was 
invalid,  since  the  intestate  had  manifested  an  intention  not  to  break 
the  descent.  Dudrow  v.  King  (Md.  1912)  83  Atl.  34.  See  Notes, 
p.   625. 

DnoRCE — Alimony — Committal  on  Contempt  as  ''Imprisonment  for 
Debt." — The  defendant  was  imprisoned,  in  contempt  proceedings,  for 
failure  to  pay  alimony.  He  pleaded  the  constitutional  guaranty 
against  imprisonment  for  debt.  Held,  his  committal  was  not  such 
imprisonment.  Adams  v.  Adams  (1912)  83  Atl.  190.   See  Notes,  p.  638. 

Equity — Reformation  of  Written  Instruments — Specific  Perform- 
ance— Statute  of  Frauds. — The  plaintiff  sued  on  the  ground  of  fraud 
to  supply  by  parol  an  essential  part  of  an  executory  contract  for  the 
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sale  of  land,  and  for  the  specific  performance  of  the  contract  as  re- 
formed. The  defendant  pleaded  the  Statute  of  Frauds.  Held,  the  plea 
was  good.  Safe  Deposit  Co.  v.  Diamond  Coal  Co.  (Pa.  1912)  83 
Atl.  54.  ... 

Fraud  or  mistake  gives  equity  jurisdiction  to  reform  a  written  in- 
strument upon  parol  evidence,  and  when  the  effect  of  this  reformation 
is  to  limit  or  defeat  the  instrument,  the  Statute  of  Frauds  is  not  a 
bar  to  specific  performance.  Gillespie  v.  Moon  (N.  Y.  1817)  2  Johns. 
Ch.  585.  But  when  parol  evidence  enlarges  the  scope  of  the  contract, 
it  seems  that,  in  the  absence  of  part  performance,  or  any  other  equit- 
able estoppel,  see  Tilton  v.  Tilton  (1838)  9  N.  H.  385,  the  Statute 
of  Frauds,  which  prohibits  the  enforcement  of  parol  agreements  for 
the  sale  of  land,  should  be  a  bar.  Elder  v.  Elder  (1833)  10  Me.  80, 
for  a  written  instrument  which  requires  parol  testimony  to  establish 
any  essential  part  stands  on  the  same  footing  as  an  oral  contract.  See 
Moale  V.  Buchanan  (Md.  1840)  11  Gill.  &  J.  314.  In  some  courts,  how- 
ever, an  opposite  view  obtains,  on  the  ground  that  it  would  be  useless 
to  reform  unless  the  parties  may  enforce  the  corrected  contract,  and 
that,  if  a  defendant  may  show  the  true  agreement  by  way  of  defense, 
a  plaintiff  should  be  able  to  establish  his  rights  by  it.  See  Barry  v. 
Harris  (1877)  49  Vt.  392;  Keiselhrack  v.  Livingston  (N.  Y.  1819)  4 
Johns.  Ch.  144.  But  there  is  nothing  inconsistent  in  holding  that 
fraud  may  vitiate  a  writing  tainted  with  it,  but  has  no  creative  power 
to  take  a  oral  contract  out  of  the  Statute  of  Frauds.  Glass  v.  Hulhert 
(1869)  102  Mass.  24.  It  is  evident,  therefore,  that  the  principal  case 
is  correct. 

Fixtures — Chattel  Mortgages — Record — Effect  as  Notice. — One 
Beach  executed  a  chattel  mortgage  on  certain  mill  machinery  to  the 
plaintiff.  Later  he  aifixed  the  machinery  to  the  land  and  mortgaged 
the  premises  to  the  defendant.  Held,  the  machinery  became  part  of 
the  realty  and  the  subsequent  real  estate  mortgage  took  priority  over 
the  chattel  mortgage.    Elliot  v.  Hudson  (Cal.  1912)  124  Pac.  103. 

If  the  court  is  correct  in  holding  that  the  machinery  became  part 
of  the  realty  when  it  was  affixed  to  tne  land,  the  decision  is  undoubtedly 
correct,  for  the  recording  of  a  chattel  mortgage  is  notice  of  liens 
only  upon  personal  property,  Brennan  v.  Whitaker  (1865)  15  Oh.  St. 
446;  Tihhets  v.  Home  (1889)  65  N.  H.  242,  and  instruments  affecting 
real  estate  are  ineffective  against  subsequent  encumbrancers  unless 
recorded  in  the  realty  record.  Cady  v.  Purser  (1901)  131  Cal.  552,  559. 
But  intention  is  an  essential  element  in  the  creation  of  a  fixture, 
Warner  v.  Kenning  (1878)  25  Minn.  173;  Ford  v.  Cohh  (1859)  20  N.  Y. 
344,  and,  when  the  owner  has  once  expressed  his  intention  that  the 
article  shall  remain  personalty  by  making  it  the  subject  of  a  chattel 
mortgage,  it  is  generally  held  that  he  cannot  later  change  its  char- 
acter by  affixing  it  to  the  land,  if  it  retains  the  necessary  attributes 
of  personal  propertv  in  being  capable  of  removal  without  substantial 
damage  to  the  realty.  Tift  v.  Horton  (1873)  53  K  Y.  377.  It  is 
urged  by  some  courts  that  this  doctrine  works  a  hardship  in  that  it 
compels  a  purchaser  of  real  estate  to  search  the  records  of  chattel 
mortgages.  Bringholff  v.  Munsenmaier  (1866)  20  la.  513.  However, 
when  an  article  may  be  removed  without  injury  it  must  be  apparent 
to  a  purchaser  that  it  may  or  may  not  be  part  of  the  realty,  and  under 
these  circumstances,  there  is  no  hardship  in  forcing  him  to  make  such 
a  search.  Sword  v.  Low  (1887)  122  111.  487;  KHbbs  v.  Alford  (1890) 
120  N.  Y.  519;  Rowlands  v.  West  (N.  Y.  1892)  62  Hun.  583,  586. 
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IxsuRAXCE — Mortgagee  Clause — Recovery  After  Payment  of  Mort- 
gage Debt. — The  plaintiff,  a  mortgagee,  had  been  paid  the  full  amount 
of  the  mortgage  debt  after  the  loss,  but  before  suit  against  the  in- 
surance company.  Held,  there  could  be  no  recovery  from  the  com- 
pany. Heilhrunn  v.  German  Alliance  Ins.  Co.  (X.  Y.  1912)  135  N.  Y. 
Supp.  769.    See  Xotes,  p.  631. 

Judges — Disqualificatiok — Relationship  to  Interested  Party. — The 
plaintiff's  attorneys,  who  had  the  case  on  a  contingent  fee,  were  the 
son  and  brother-in-law  of  the  presiding  judge.  Held,  the  judge  was 
disqualified.    Yazco  <&  M.  V.  R.  Co.  v.  Kirk  (Miss.  1912)  58  So.  710. 

The  common  law  regarded  a  judge  as  disqualified  to  sit  in  his  own 
case,  Bonlxam's  Case  (1610)  8  Coke  118;  see  Dimes  v.  Grand  Junction 
Canal  Co.  (1852)  16  Eng.  L.  &  Eq.  63,  but  relationship  to  an  interested 
party  was  not  a  disqualification.  Brookes  v.  Rivers  (1680)  Hardres  503; 
see  Matter  of  Dodge  etc.  Co.  (1879)  77  N.  Y.  101.  Statutes  in  almost  all 
juri.<dictions.  however,  now  provide  that  a  judge  may  not  sit  in  a  case 
in  which  he  or  a  relative  is  a  party.  This  is  interpreted  as  applying 
to  all  cases  where  the  relative  is  a  party  in  interest,  regardless  of 
whether  he  is  a  party  of  record  or  not,  see  Matthews  v.  Noble  (X.  Y. 
1898)  25  Misc.  674,  and,  indeed,  relationship  to  a  merely  nominal  party 
is  not  a  ground  of  disqualification.  Matter  of  Hopper  (1835)  5  Paige 
489;  see  Fowler  v.  Byers  (1855)  16  Ark.  196.  But  courts  are  not  at 
all  in  harmony  as  to  what  amount  of  interest  it  is  necessary  that 
a  relative  should  have  in  order  to  disqualify  a  judge.  Thus  it  has  been 
held  that  an  owner  of  stock  in  a  litigating  corporation  is  not  a  party 
in  interest.  Matter  of  Dodge  etc.  Co.  supra;  Turnpike  Co.  v.  Cutler 
(1834)  6  Vt.  315;  contra,  Bank  v.  McGuire  (1899)  12  S.  D.  226,  while 
the  opposite  conclusion  was  reached  in  the  case  of  a  surety,  though  he 
was  indemnified  against  loss.  Oakley  v.  Aspinivall  (1850)  3  N.  Y. 
547.  It  seems  clear,  however,  that  the  interest  of  an  attorney  who  is 
trying  a  case  on  a  contingent  fee  is  sufficiently  personal  and  direct 
to  disqualifv  a  judge  who  is  related  to  him  from  sitting  in  the  case. 
Roberts  v.  ^Roberts  (1902)  115  Ga.  259;  Vine  v.  Jones  (1900)  13 
S.  D.  54. 

J^Iaster  and  Servant — Assumption  of  Risk — Knowledge  of  Defect. — 
The  plaintiff  was  injured  as  a  result  of  her  employer's  negligent  fail- 
ure to  provide  a  guard-rail  for  the  mangle  with  which  she  was  work- 
ing. She  realized  that  the  work  was  dangerous,  but  knew  nothing 
of  such  a  safeguard  as  a  guard-rail.  Held,  one  judge  dissenting,  she 
did  not  assume  the  risk  of  the  injury  in  question.  Duggan  v.  Heaphy 
(Vt.  1912)  83  Atl.  726.     See  Xotes,  p.  629. 

Mortgages — Clogging  the  Equity  of  Redemption — Collateral  Stipu- 
lations.— There  was  a  mortgage  of  a  twenty  year  leasehold  interest 
with  a  provision  that  without  the  mortgagee's  written  consent  the 
mortgage  debt  should  not  be  wholly  paid  off  till  a  date  within  six 
weeks  of  the  expiration  of  the  lease.  The  mortgagor  sought  to  redeem 
before  the  appointed  time.  Held,  he  might  redeem,  since  the  pro- 
vision was  void  as  a  clog  upon  his  equitable  right.  Fairclough  v.  Swan 
Brewery  Co.,  L.  R.  [1912]  A.  C.  565. 

Partnership — Marshalling  of  Assets — Double  Proof  of  Judgment 
FOR  Tort. — The  plaintiff  had  secured  a  judgment  against  a  partner- 


648  COLUMBIA    LAW   REVIEW. 

ship  for  the  conversion  of  certain  securities.  Later  the  partnership  made 
a  general  assignment  for  the  benefit  of  its  creditors,  and  each  of  the 
individual  partners  made  a  similar  assignment.  The  plaintiff  sought 
to  prove  his  claim  against  both  the  partnership  estate  and  the  estates 
of  tlie  individual  partners.  Held,  he  should  be  allowed  to  do  so.  Matter 
of  Peck  (1912)  20G  N.  Y.  55. 

For  a  discussion  of  the  principles  involved  in  this  case,  see  11 
Columbia  Law  Keview  795. 

Perpetuities — New  York  Rule — Construction  of  Bequest. — There 
was  a  bequest  of  $2000  to  executors  in  trust  to  pay  the  income  to  the 
testator's  son  for  five  years,  when  the  principal  was  to  be  paid  over  to 
him.  Held,  the  bequest  was  not  void  on  account  of  the  suspension  of 
the  power  of  alienation,  since  the  trust  feature  would  be  ignored  and 
the  gift  upon  the  testator's  death  vested  in  the  son  as  a  legacy.  Mat- 
ter of  Lincoln  Trust  Go.  (N.  Y.  1912)  76  Misc.  413. 

It  is,  of  course,  a  well-established,  if  somewhat  vague,  principle 
that  courts  will  seek  to  give  an  instrument  that  construction  which 
will  leave  it  legally  effectual.  Apart  from  such  judicial  interpretation, 
the  above  testamentary  disposition  clearly  creates  an  express  trust  which 
suspends  illegally  the  power  of  alienation,  since  the  property  is  ina- 
lienable for  a  period  not  measured  by  lives  in  being.  Chaplin,  Sus- 
pension of  the  Power  of  Alienation,  (2nd  ed.)  §§  76,  395;  Pers,  Prop. 
L.  15;  Underwood  v.  Curtis  (1891)  127  N.  Y.  523.  In  order  to 
save  situations  which  on  their  face  appear  obnoxious  to  the  New  York 
rule  against  perpetuities,  the  decisions  have  gone  far  in  construing 
an  express  trust  in  which  the  cestui  was  also  the  appointed  ultimate 
owner  of  the  res,  as  not  being  a  real  trust  at  all,  but  only  a  power  to 
hold  and  pay  over,  while  the  legal  title  vests  at  once  in  the  beneficiary 
and  only  the  time  of  pavment  is  deferred.  Warner  v.  Durant  (1879)  76 
N.  Y.  133 ;  see  In  re  Hart's  Trustees  (1858)  3  DeG.  &  J.  195.  If  the  title 
does  so  vest,  the  legacy  is  saved;  for  the  legatee  can  destroy  the  power  by 
alienating  his  legal  title  and  thus  pass  an  absolute  fee  in  possession 
to  his  transferee.  Hetzel  v.  Barber  (1877)  69  N.  Y.  1,  11;  Lovett  v. 
Gillender  (1866)  35  N.  Y.  617.  In  most  of  the  cases  relied  on  by  the 
court  above,  additional  language  is  discoverable  which  fairly  imports 
an  intention  to  give  the  title  directly  to  the  legatee,  Bushnell  v.  Car- 
penter (1883)  92  N.  Y.  270;  In  re  Dippel's  Will  (1902)  76  N.  Y.  Supp. 
201,  but  several  decisions  laave  gone  the  full  length  of  the  principal 
case.  Warner  v.  Durant  supra;  Steinway  v.  Steinway  (1900)  163  N.  Y. 
183;  Matter  of  Schmidt  (1910)  137  App.  Div.  286.  The  cases  last 
cited  imply  that  the  title  passes  as  a  rule  of  property.  This,  however, 
seems  too  broad;  for  the  courts  have  frequently  enforced  a  trust  under 
similar  circumstances,  when  it  could  be  shown  that  the  rule  against 
perpetuities  was  not  being  contravened.  Stevenson  v.  Lesley  (1877) 
70  N.  Y.  512;  Hillyer  v.  Va7idewater  (N.  Y.  1890)  24  N.  E.  999;  cf. 
Vandeppoel  v.  Loew  (1889)  112  N.  Y.  167. 

Principal  and  Surety — Creation  of  Relation — Execution  of  Writ- 
ten Instrument. — The  plaintiff  sued  the  defendants  as  sureties  on  a 
bond  given  to  secure  faithful  performance  of  a  written  contract.  The 
principal  named  in  the  bond  had  not  signed  it.  Held,  the  sureties 
were  bound.  Star  Grocer  Co.  v.  Bradford  et  al.  (W.  Va.  1912)  74 
S.  E.  509. 
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It  is  thought  in  some  jurisdictions,  that  to  hold  a  surety  bound 
when  the  principal  named  in  the  bond  fails  to  sign  it,  would  be  to 
extend  the  obligation  of  the  surety  beyond  the  scope  of  his  written 
contract.  Johnston  v.  Kimhall  Township  (1878)  39  Mich.  187.  More- 
over, since  the  principal's  failure  to  sign  is  apparent  upon  the  face 
of  the  instrument,  no  estoppel  can  arise  from  the  fact  that  the  surety 
has  permitted  it  to  be  issued  in  an  incomplete  form.  Wildcat  Branch 
V.  Ball  (1873)  45  Ind.  213.  It  is  clear  that  when  the  principal  fails 
to  sign  a  bond  which  contains  his  sole  obligation,  a  surety  can  have  no 
right  of  subrogation  against  him,  Bea7i  v.  Parker  (1822)  17  Mass.  591, 
and  to  hold  the  surety  bound  in  such  a  case,  therefore,  would  be  to 
make  him  primarily  and  not  secondarilj'  liable,  a  result  not  at  all 
within  the  contemplation  of  his  contract.  Ferry  v.  Burchard  (1852) 
21  Conn.  597.  So,  also,  when  one  of  several  sureties  fails  to  sign, 
the  others  can  exact  no  contribution  from  him,  and  so  should  be 
themselves  released.  Fletcher  v.  Austin  (1839)  11  Vt.  447.  But  when 
the  principal  is  already  obligated,  the  surety's  right  of  subrogation  is 
not  affected  by  his  failure  to  sign,  and  the  technical  imperfection 
should  not  defeat  a  recovery.  Williams  v.  Marshall  (N.  Y.  1864) 
42  Barb.  524.  This  view  is  supported  by  the  weight  of  authority,  and, 
although  the  surety  may  be  put  to  some  inconvenience  in  being  unable 
to  use  the  bond  as  evidence  against  his  principal,  it  seems  that  the  ma- 
terial terms  of  his  contract  have  been  complied  with,  and  he  should 
be  bound.     State  v.  Bowman   (1841)   10  Oh.  445. 

Real  Property — Estates  on  Condition  Subsequent — Right  of  Re- 
entry— Assignment. — Two  of  the  heirs  of  a  grantor  of  land  upon 
condition  subsequent,  after  breach  of  the  condition  assigned  theit 
right  of  re-entry  to  the  third,  who  brought  suit  for  possession  of  the 
entire  premises.  Held,  two  judges  dissenting,  she  was  entitled  to 
succeed.  Southwich  v.  New  York  Christian  Missionary  Society  et  al. 
(1912)  135  K  Y.  Supp.  392. 

An  attempted  assignment  of  a  right  of  re-entry  upon  condition 
subsequent  constituted  maintenance  at  common  law,  Co.  Lit.  214-0, 
and  as  such  has  been  repeatedly  held  in  New  York  to  vest  no  interest 
in  the  assignee,  whether  made  before  or  after  breach.  Nicholl  v. 
iV'.  Y.  &  Erie  Rd.  (1854)  12  N.  Y.  121;  Underhill  v.  Saratoga  &  Wash- 
ington Rd.  (N".  Y.  1855)  20  Barb.  455.  Moreover,  when  such  an  ille- 
gal assignment  is  attempted,  it  has  the  effect  of  extinguishing  the  con- 
dition upon  which  the  land  was  conveyed,  Tinkham  v.  Erie  Rd.  (N. 
Y.  18GG)  53  Barb.  393;  Rice  v.  Boston  &  Worcester  Rd.  (Mass.  1866) 
12  Allen  141,  and  therefore  the  dissenting  judges  in  the  principal  case 
contended  that  the  grantee's  estate  had  become  absolute  as  against  the 
two  assignors,  thus  limiting  the  plaintiff's  measure  of  recovery  to  one- 
third  of  the  premises.  But  since  a  right  of  re-entry  is  inherently 
indivisible  and  one  of  several  heirs  may  enforce  the  condition  for 
the  benefit  of  all,  Bouvier  v.  Baltimore  &  N.  Y.  Ry.  (1901)  67  K  J.  L. 
281,  it  must  follow  that  the  plaintiff  was  entitled  to  recover  either  the 
entire  land  or  none  of  it.  And  since  an  attempted  transfer  of  the  right 
between  heirs  where  no  strangers  are  involved  could  give  rise  to  no 
new  litigious  rights,  it  cannot  be  regarded  as  maintenance  and  should 
not  deprive  the  plaintiff  of  his  original  right  to  possession  of  the  whole 
upon  breach  of  condition.  Even  assuming  a  right  of  re-entry  to  be 
severable,  it  would  seem  that  such  a  transfer  would  tend  to  lessen  rather 
than  increase  litigation  and  hence  cannot  be  condemned  as  champe- 
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trous.  Cf.  Russell  v.  Doyle  (1886)  84  Ky.  386;  Speer  v.  Duff  (Ky. 
1901)  65  S.  W.  126.  It  is  clear,  therefore,  that  the  prevailing  opinion 
is  correct. 

Sales — Contracts  to  Manufacture — Damages. — After  part  perform- 
ance, the  defendant  refused  to  accept  the  balance  of  a  quantity  of 
staves  Avhich  the  plaintiff  had  agreed  to  make  and  supply.  Held,  the 
measure  of  damages  for  completed  staves  was  the  difference  between 
the  contract  and  market  prices;  for  staves  not  yet  made,  the  difference 
between  the  contract  price  and  the  cost  of  manufacture.  Mangold  Co. 
V.  Lucas  E.  Moore  Stave  Co.  (1912)  197  Fed.  20. 

Damages  in  contract  aim  at  compensation,  but  cannot  be  greater 
than  the  parties  contemplated  as  naturally  arising  from  the  breach. 
Hadley  v.  Baxendale  (1854)  9  Exch.  341.  Interesting  applications  of 
this  general  rule  often  appear  in  computing  damages  for  a  vendee's 
failure  to  accept  goods  manufactured  for  him.  On  refusal  to  accept 
a  completed  article,  damages  are  measured  by  the  difference  between 
the  contract  price  and  the  market  value,  Belle  of  Bourbon  Co.  v.  Leffler 
(N.  Y.  1903)  87  App.  Div.  302;  cf.  Bookwalter  v.  Clarh  (1882)  10  Fed. 
793,  not  because  a  sale  would  be  on  the  vendee's  account,  but  as  the 
natural  result  of  the  vendor's  position  at  breach,  since  he  can  dispose  of 
the  article  on  hand  in  the  market,  the  difference  between  the  amount 
received  and  the  contract  price  being  the  actual  injury  he  has  suffered. 
Tufts  V.  Grewer  (1891)  83  Me.  407;  contra,  Bemcnt  v.  Smith  (K  Y. 
1836)  15  Wend.  493.  On  the  other  hand,  if  the  vendee  notifies  the 
vendor  to  stop  work,  the  latter  should  not  be  permitted  to  continue 
and  increase  his  damages  by  tendering  the  completed  article.  Davis 
V.  Branson  (1891)  2  N.  D.  300;  Tufts  v.  Weinfeld  (1894)  88  Wis.  647; 
cf.  Eoehm  v.  Horst  (1900)  178  U.  S.  1.  The  vendor  cannot  collect 
for  avoidable  damages  and  so  is  limited  to  the  profit  that  would  have 
naturally  flowed  from  the  contract  price  and  the  cost  of  production. 
Broadnax  v.  United  etc.  Co.  (1904)  128  Fed.  649;  Hinckley  v.  Steel 
Co.  (1887)  121  U.  S.  264.  Some  courts  have,  however,  apparently 
erroneously,  allowed  a  recovery  of  the  difference  between  the  contract 
price  and  the  market  value.  Dolph  v.  Laundry  Co.  (1886)  28  Fed.  553; 
Heiser  v.  Meers  (1897)  120  N.  C.  443;  cf.  Todd  v.  Gamble  (1896)  148 
N.  Y.  382. 

Statute  of  Frauds — Parol  Gift  of  Land — Enforcibility. — In  an 
action  to  quiet  title,  the  plaintiff  proved  that  the  land  had  been  given 
to  him  by  parol,  that  he  had  made  substantial  improvements  on  it, 
and  that  the  defendant  had  taken  a  conveyance  of  the  land  with  notice 
of  these  facts.  Held,  the  plaintiff  was  entitled  to  the  relief  demanded. 
Kinsell  V.  Thomas  (Cal.  1912)   124  Pac.  220. 

In  general,  no  title  to  real  astate  can  be  acquired  solely  by  a  parol 
gift,  Thaggard  v.  Crawford  (1900)  112  Ga.  326;  Hamilton  v.  Ogee 
(1901)  10  Kan.  App.  241,  and  a  donee  in  possession  has  only  the 
rights  of  a  tenant  at  will.  Jaclcson  v.  Rogers  (jST.  Y.  1805)  2  Gaines 
Gas.  314.  By  the  weight  of  authority,  however,  the  donee  will  be 
protected  in  equity  when  he  has  entered  into  possession  and  made 
substantial  improvements,  Dillwyn  v.  Llewelyn  (1862)  4  DeG.,  F.  &  J. 
517;  Tlardesty  v.  Richardson  (1S76)  44  Md.  617,  for  in  such  a  case 
the  result  of  the  enforcement  of  the  Statute  of  Frauds  would  be  to 
work  a  fraud  rather  than  to  prevent  one.  Burkholder  v.  Ludlam  (Va. 
1878)  30  Gratt.  255.     But  the  improvements  must  be  of  a  substantial 
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character,  Wack  v.  Sorber  (Pa.  1837)  2  Whart.  387;  see  Bigelow  v. 
Bigelow  (1900)  93  Me.  439,  and  must  have  been  made  in  reliance  on 
the  gift.  Trumun  v.  Truman  (1890)  79  la.  506.  A  few  courts,  on  the 
other  hand,  will  not  permit  a  donee  to  thus  acquire  title  by  parol, 
Adamson  v.  Lamb  (Ind.  1834)  3  Blackf.  446;  Bucker  v.  Ahdl  (Ky. 
1848)  8  B,  Mon.  566,  but  will  instead  allow  him  compensation  for 
improvements  made  on  the  land.  Hamilton  v.  Hamilton  (Ky.  1824) 
5  Litt.  29;  see  Evan^  v.  Battle  (1851)  19  Ala.  398.  When  the  gift 
has  not  been  executed,  but  there  is  an  executory  oral  promise  to  make 
it,  equity  will  usually  not  aid  a  volunteer  by  decreeing  specific  per- 
formance, Boze  V.  Davis  (1855)  14  Tex.  331;  contra.  Freeman  v. 
Freeman  (1870)  43  N.  Y.  34,  although  compensation  may  be  awarded 
for  improvements.  See  Ridley  v.  McNairy  (Tenn.  1842)  2  Humph. 
174. 

Statutes — Construction' — Exemptions — Judgments  m  Tort.  —  The 
plaintiff  sought  to  enforce  a  previously  acquired  judgment  in  tort  as 
a  lien  upon  land  exempt  by  statute  (32  Okla.  Stat.  c.  1362)  from  any 
"debt  contracted"  prior  to  its  allotment.  Held,  the  judgment  was  a 
valid  lien.    Simmons  v.  MMen  (Okla.  1912)  122  Pac.  518. 

Judgments,  regardless  of  the  cause  of  action  upon  which  th^  are 
founded,  represent  claims  for  liquidated  damages,  and  are  essentially 
debts.  Anniston  v.  Hurt  (1903)  140  Ala.  394;  2  Black,  Judgments, 
§  577.  They  are,  moreover,  frequently  regarded  as  contracts;  3  BL 
Com.  160;  Morse  v.  Toppan  (Mass.  1855)  3  Gray  411;  but  when 
founded  upon  tort  actions,  they  entirely  lack  the  requisite  element 
of  consent,  and  are  at  most  merely  quasi-contractual  obligations, 
Louisiana  v.  New  Orleans  (1883)  109  U.  S.  285;  see  O'Brien  v. 
Young  (18S4)  95  N.  Y.  428.  However,  since  exemption  statutes  are 
liberally  construed,  it  has  been  held  that  under  statutes  similar  to  that 
in  the  principal  case  a  judgment  in  tort  is  not  enforceable  against 
exempt  property,  on  the  theory  that  the  expression  "debt  contracted" 
is  equivalent  to  "liability  incurred."  In  re  Radway  (1877)  3  Hughes 
609;  Mertz  v.  Berry  (1894)  101  Mich.  32.  But  it  is  a  cardinal  principle 
of  construction  that  clear  and  unequivocal  language  should  be  given 
its  ordinary  meaning;  United  States  v.  Diamonds  (1905)  139  Fed.  961; 
hence  it  would  seem  that  the  above  view  is  unwarranted,  especially 
as  it  is  a  more  imperative  rule  of  public  policy  that  tort  feasors  should 
be  punished  than  that  exempt  property  should  be  protected.  Brun  v. 
Mann  (1906)  151  Fed.  145;  see  ^Y}liteacre  v.  Rector  (Va.  1878)  29  Gratt. 
714.  The  result  reached  in  the  principal  case,  therefore,  is  in  accord- 
ance with  sound  rules  of  construction  and  policy,  and,  moreover,  is 
supported  bv  the  weight  of  authority.  See  Shelby  v.  Ziegler  (1908) 
22  Okla.  799. 

T.WATiox — Foreign  Corporations — Capital  Employed  Within  the 
State. — The  plaintiff,  a  foreign  corporation  conducting  its  entire 
business  in  the  State  of  Xew  York,  sought  relief  from  an  assessment 
of  open  accounts  due  from  non-residents  of  New  York,  claiming  that 
they  did  not  constitute  capital  stock  employed  within  the  State.  Held, 
the  accounts  were  taxable.  People  ex  rel.  David  Williams  Co.  v. 
Sohmer  (1912)  137  IN".  Y.  Supp.  23. 

A  State  has  the  power  to  tax  a  foreign  corporation  upon  its  prop- 
erty employed  within  that  State  for  purposes  of  business.  Postal 
Telegraph  Gable  Co.  v.  Adams  (1895)  155  U.  S.  688.    Moreover,  both 
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tangible  and  intangible  property,  as  debts  and  accounts,  whether 
evidenced  by  written  instruments  or  not,  are  subject  to  taxation. 
Hunter  v.  Supervisors  (1871)  33  la.  376.  Intangible  property,  how- 
ever, under  the  influence  of  the  maxim  mohilia  personam  sequuntur, 
is  regarded  as  having  its  situs  at  the  place  of  residence  of  the  creditor. 
Hunter  v.  Supervisors  supra.  But  it  would  seem  that  this  maxim  is 
a  mere  fiction,  adopted  for  the  sake  of  convenience,  and  that  it  should 
not  prevent  a  sovereign  State  from  taxing  property,  which  is,  as  a 
matter  of  fact,  employed  within  the  State.  People  v.  Barker  (N.  Y. 
1897)  23  App.  Div.  524;  Adams  Express  Co.  v.  Ohio  (1897)  166  U.  S. 
185.  The  true  question  in  these  cases,  therefore,  concerns  the  place 
where  the  debts  are  to  be  employed  as  capital,  not  the  place  of  domicile 
of  the  creditor.  Thus  it  has  often  been  held  that  a  non-resident 
corporation  is  taxable  upon  bills  due  in  a  State  for  business  trans- 
acted there,  if  the  bills  are  not  merely  in  the  State  in  transitu,  but  are 
employed  there  in  the  regular  course  of  business.  People  v.  Wells 
(1906)  184  N.  Y.  275;  Catlin  v.  Hull  (1849)  21  Vt.  152.  And  since 
the  entire  business  of  the  plaintiff  in  the  principal  case  was  carried 
on  in  New  York,  its  accounts  should  clearly  be  taxable  there,  regard- 
less of  the  fact  that  they  were  due  from  non-residents. 

Tender — Deposit  in  Court — Estoppel. — The  plaintiff  brought  dis- 
possess proceedings  against  a  tenant,  who  deposited  $850  with  the 
clerk  of  the  court  as  a  tender.  The  landlord  was  awarded  possession 
of  the  premises  upon  proof  that  a  greater  sum  was  due,  and  now 
sues  the  clerk  for  the  deposit.  Held,  two  judges  dissenting,  the  plaintiff 
could  recover.  Browning,  King  &  Co.  v.  Chamberlain  (1912)  134  N.  Y. 
Supp.  1104. 

It  is  well  settled  that,  in  a  suit  for  a  debt,  a  payment  into  court, 
even  though  not  accepted,  operates  as  an  absolute  transfer  of  the 
money  to  the  creditor,  Mann  v.  Sprout  (1906)  185  N.  Y.  109;  Munk 
V.  Kanzler  (1900)  26  Ind.  App.  105,  but  a  deposit  with  a  mere  stake- 
holder does  not  prevent  a  withdrawal  if  there  has  been  no  acceptance. 
See  Mann  v.  Sprout  supra;  Griffiths  v.  Williams  (1787)  1  D.  &  E.  710. 
Since  there  is  no  legal  authority  for  a  payment  into  court  in  proceed- 
ings for  the  recovery  of  realty.  People  v.  Chamberlain  (N.  Y.  1910) 
140  App.  Div.  503,  the  clerk  in  the  principal  case  should  be  regarded 
as  an  unofficial  stakeholder,  and  the  plaintiff  might,  therefore,  have 
disregarded  the  deposit.  See  Levan  v.  Sternfeld  (1892)  55  N.  J.  L.  41; 
Hammer  v.  Kaufman  (1866)  39  111.  87.  The  majority  of  the  judges, 
however,  held,  that  as  both  parties  had  assumed  that  the  deposit  was 
valid  and  the  tenant  had  received  all  the  benefits  of  an  authorized  pay- 
ment in  compelling  the  plaintiff  to  prove  that  he  was  entitled  to  more 
than  $850  in  order  to  get  possession  of  the  premises,  the  tenant  was 
estopped  from  setting  up  the  irregularity  of  the  deposit.  It  seems, 
however,  that  an  estoppel  should  not  arise  from  a  misrepresentation 
as  to  the  legal  effect  of  an  act,  Brewster  v.  Striker  (1849)  2  N.  Y.  19, 
for  this  is  presumed  to  be  equally  within  the  knowledge  of  both  parties. 
Lewis  V.  Jones  (1825)  4  B.  &  C.  506;  Fish  v.  Clellan  (1864)  33  111.  243; 
Upton  V.  Tribblecock  (1875)  91  U.  S.  45.  Hence  it  appears  that  the 
plaintiff  never  acquired  any  right  to  the  deposit,  and  should  not  have 
been  permitted  to  recover. 

Torts — Lunatics — Liability  of  Carrier  for  Acts  of  Insane  Em- 
ployee.— The   plaintiff,   a   passenger  on  the   defendant   railroad,  was 
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assaulted  by  the  conductor,  who  was  insane  at  the  time.  Held,  both 
the  conductor  and  the  railroad  were  liable.  Chesapeake  &  0.  By.  Co. 
V.  Francisco  (Ky.  1912)  148  S.  W.  46. 

There  is  little  dispute  in  the  decisions  that  an  insane  person  is 
answerable  to  one  upon  whom  he  inflicts  a  tort  of  which  malice  is 
not  an  essential  element.  Krom  v.  Schoonmuker  (X.  Y.  1848)  3  Blrb. 
647;  Ins.  Co.  v.  Showalter  (1897)  3  Pa.  Sup.  Ct.  452;  Donaghy  v. 
Brennan  (1900)  19  N.  Z.  L.  R  289.  These  cases  proceed  on  the 
common  law  theory  that  the  law  looks  only  to  the  actual  damage 
suffered,  and  not  to  the  intent  accompanying  the  act,  which  a  lunatic 
is  incapable  of  entertaining.  2  Roll.  Abr.  547;  see  Weaver  v.  Ward 
(1617)  Hobart  134.  Accordingly  compensatory  damages  alone  are 
recoverable,  as  punitive  damages  are  based  on  the  presence  of  malice, 
which  is  absent  in  these  cases.  Mclntyre  v.  Sholty  (1887)  121  HI.  660; 
Krom  V.  Schoonmaker  supra.  Public  policy,  which  requires  that  those 
in  charge  of  lunatics  should  feel  constrained  to  keep  them  closely 
confined,  is  also  a  determining  factor  in  allowing  damages  for  the 
injury.  Mclntyre  v.  Sholty  supra;  Ins.  Co.  v.  Showalter  supra.  Text 
writers,  however,  are  almost  unanimous  in  their  disapproval  of  a 
lunatic's  civil  liability,  Burdick,  Law  of  Torts,  (2nd  ed.)  60;  Pollock, 
Torts,  (Sth  ed.)  55;  Bishop,  Non-Contract  Law,  §  505  et  seq.,  regard- 
ing the  injury  as  an  unavoidable  accident,  which,  by  the  modern 
trend  of  authority,  is  damnum  absque  injuria.  Vincent  v.  Stinehour 
(1835)  7  Vt.  62;  Morris  v.  Flatt  (1864)  32  Conn.  75.  But  no  decision 
has  gone  to  this  extent,  and  the  principal  case  is  in  line  with  authority 
in  holding  the  conductor  liable,  thus  rendering  the  railroad  company 
also  answerable  on  the  principle  of  respondeat  superior.  It  would 
seem  that  recovery  might  also  be  had  for  the  carrier's  breach  of  its  duty 
to  safeguard  the  passenger  from  injurs-  at  the  hands  of  its  emplovees. 
See  Divinclle  v.  B.  B.  (1890)  120  N.  Y.  117;  Bryant  v.  Bich  (1870) 
106  Mass.  180. 

Torts — Malicious  L^se  of  Property — Spite  Fence. — The  defendant 
erected  a  fence  upon  a  vacant  lot  belonging  to  him,  thereby  shutting 
off  light  and  air  from  the  adjoining  premises  of  the  plaintiff.  The 
plaintiff  asked  for  an  injunction  to  compel  removal  of  the  structure, 
alleging  that  it  was  of  no  value  to  the  defendant,  but  was  erected 
solely  from  malicious  motives.  Held,  the  injunction  should  be  granted. 
Bandolph  v.  Norton  (Ala.  1912)  58  So.  -283.     See  Xotes,  p.  633. 

Trusts — Extra  Dividends — Income  or  Principal. — An  extra  cash  divi- 
idend  from  surplus  earnings  was  declared  upon  stock  held  by  a 
trustee.  89f^  of  the  dividend  was  accumulated  after  the  creation  of 
the  trust.  Held,  89%  was  income,  belonging  to  the  life  tenant,  and 
11%  was  capital.    Matter  of  Harteau  (1912)  204  N.  Y.  292. 

The  decisions  of  the  courts  in  dividing  extraordinary  dividends 
between  those  entitled  for  life  and  those  entitled  in  remainder  are 
irreconcilable.  4  Columbia  Law  Review  130;  7  Columbl^  Law  Review 
344.  In  New  York,  one  line  of  cases  abides  by  the  decision  of  the 
corporation,  giving  to  the  life  tenant  whatever  the  company  pays  as 
earnings,  and  to  the  remainderman  whatever  the  company  has  appro- 
priated as  capital.  Matter  of  Kemochan  (1887)  104  N.  Y.  618;  Mat- 
ter of  Bogers  (1899)  161  X.  Y.  108.  This  is  in  harmony  with  author- 
ity in  England,  Bouch  v.  Spoule  (1887)  L.  R.  12  A.  C.  385,  and  in 
some  jurisdictions  in  the  United  States.     Minot  v.  Fatne  (1868)  99 
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Mass.  101;  Gibbons  v.  Mahon  (1890)  136  U.  S.  549.  Other  cases,  resting 
partially  perhaps  on  the  terms  of  the  trust,  look  entirely  to  the  source 
of  the  dividend,  regardless  of  whether  it  was  earned  before  or  after 
the  creation  of  the  fund.  McLouth  v.  Hunt  (1897)  154  N.  Y.  179; 
Lowry  V.  Trust  Co.  (1902)  172  N.  Y.  137;  Robertson  v.  DeBrulatour 
(W07)  188  N.  Y.  301.  So  stock  dividends  whose  ultimate  source 
was  a  fund  derived  from  earnings  must  go  in  toto  to  the  life  tenant. 
Logically  dividends  from  unearned  increment,  or  actual  capital,  as  dis- 
tinguished from  capitalized  earnings,  would  be  the  only  classes  of 
payments  which  would  not  be  income  under  this  rule.  The  best  solu- 
tion is  the  Pennsylvania  rule,  introduced  by  the  principal  case,  which 
divides  dividends  according  to  the  period  when  earned.  Earp's  Appeal 
(1857)  28  Pa.  St.  368.  It  rests  on  the  implied  intention  of  the  settlor 
that  earnings  accumulated  and  directly  affecting  the  value  of  the  secur- 
ities before  the  creation  of  the  trust  should  be  considered  capital,  and 
those  accumulated  later  should  be  distributed  as  income.  Clarkson  v. 
Clarkson  (1885)  18  Barb.  646;  cf.  Matter  of  Stevens  (1907)  187  N.  Y. 
471. 

Vendor  and  Purchaser — Warranty  of  Title — Lien  op  Warehouse- 
man.— The  plaintiff  purchased  goods  from  the  defendant,  receiving 
an  order  for  them  drawn  upon  the  warehouseman  with  whom  they 
were  stored.  On  his  attempt  to  take  possession  three  months  later, 
without  previous  notice,  the  warehouseman  asserted  a  general  lien  for  a 
debt  due  from  the  original  owner,  which  had  arisen  subsequent  to  the 
sale.  The  vendee  thereupon  sued  the  vendor.  Held,  he  had  no  cause 
of  action.    Cohen  v.  Judd  (1912)  135  N.  Y.  Supp.  587. 

At  common  law,  payment  of  the  purchase  price  and  delivery  of  an 
order  on  the  warehouseman  were  considered  sufficent  evidence  of  in- 
tention to  pass  title  to  the  goods  as  between  vendor  and  vendee.  Rus- 
sell V.  Carrington  (1870)  42  N.  Y.  118;  Ghirardelli  v.  McDermott 
(1863)  22  Cal.  539.  The  same  result  is  reached  under  the  New  York 
Sales  Act,  such  an  order  being  probably  a  document  of  title,  and  no 
notice  to  the  warehouseman  is  necessary.  N.  Y.  Pers.  Prop.  Law, 
§§115,  156.  Even  if  possession  by  a  bailee  be  considered  constructive 
notice  to  the  vendee  of  liens  existing  at  the  time  of  sale,  see  Pope  v. 
Steward  (1901)  69  Ark.  306;  2  Pomeroy's  Eq.  Jur.  (3rd  ed.)  §  615,  it 
cannot  render  effective  a  lien  which  arises  later.  It  is  provided  by 
statute  in  New  York,  however,  that  goods  stored  in  a  warehouse  are 
subject  to  attachment  by  the  vendor's  creditors  before  notice  of  the 
change  of  title  has  been  given  to  the  warehouseman,  N.  Y.  Pers.  Prop. 
Law,  §115,  and  it  would  seem  within  the  spirit  of  the  statute  to  en- 
force a  lien  for  debts  due  from  the  vendor  acquired  subsequent  to  the 
sale  but  prior  to  notification.  Since  the  plaintiff's  own  neglect  to  give 
notice  has  permitted  the  lien  to  arise,  he  cannot  complain  of  the  failure 
of  consideration,  nor  can  recovery  be  had  on  an  implied  warranty  of 
title,  which  covers  only  encumbrances  existing  at  the  time  of  sale. 
N.  Y.  Pers.  Prop.  Law,  §94. 
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Francis  H.  McAdoo,  Ediior-in-Charge. 

Principles  of  the  Coxstitutioxal  Law  of  the  Uxited  States. 
By  Westel  W.  Willoughby.  Xew  York :  Baker,  Voorhis  &  Co.  1912. 
pp.  1,  576. 

This  hand-book  is  an  abridgement  of  Professor  Willoughby's  two 
volume  treatise  already  noticed  in  this  Review.  In  scope  and  general 
method  of  treatment,  it  differs  slightly  from  its  foreriinner.  Con- 
densation is  secured  without  loss  of  essential  values,  mainly  by  the 
excision  or  paraphrasing  of  the  extended  quotations  from  judicial 
opinions  contained  in  the  larger  work.  The  introductory  chapters 
dealing  with  The  Supremacy  of  the  Constitution  and  with  Principles 
of  Constitutional  Construction  have  been  largely  re-written  and 
greatly  improved.  As  a  study  of  the  federal  system  of  government 
developed  by  the  courts  from  the  skeleton  provisions  of  the  Constitu- 
tion, the  work  merits  high  commendation.  Less  adequate  treatment 
is  accorded  to  some  topics  of  current  political  interest,  such  as  the 
police  powers  of  the  states  and  the  wide  control  over  legislation  ex- 
ercised by  the  judiciary  under  the  due-process  clauses  of  the  fifth 
and  fourteenth  amendments.  The  bestowal  of  this  function  upon  the 
judiciary  constitutes  the  peculiar  contribution  of  America  to  the 
science  of  government.  The  author  by  adding  in  subsequent  editions 
chapters  dealing  more  fully  with  judicial  interpretation  and  enforce- 
ment of  the  so-called  rights  of  property  and  of  personal  liberty  woiild 
augment  materially  the  service  already  performed. 

T.  B.  Powell. 

Historical  Ixtroductiox  to  the  Romax  Law.  By  Frederick 
Parker  Walton,  LL.  D.,  Professor  of  Roman  Law  and  Dean  of  the 
Faculty,  McGill  Uhiversity,  Montreal.  Second  edition,  revised  and 
enlarged.  Edinburgh  and  London:  Willum  Green  &  Sons.  1912. 
pp.  xvi,  391. 

-.  It  is  not  surprising  that  Dean  Walton's  Introduction  to  the  Roman 
Law  should  have  attained  the  honor  of  a  second  edition.  It  is  based 
on  a  careful  study  of  the  sources  and  displays  acquaintance  with  much 
of  the  best  modern  literature,  German  and  Italian  as  weU  as  English 
and  French.  It  gives,  with  few  omissions  that  invite  serious  criticism, 
the  historical  information  that  the  student  most  needs  in  order  to  read 
intelligently  the  Institutes  of  Justinian,  and  it  gives  this  information 
in  readable  and  attractive  form. 

The  new  edition  is,  as  the  author  claims,  almost  a  new  work.  The 
general  plan  of  the  book  and  the  proportion  of  space  allotted  to  dif- 
ferent periods  and  subjects  are  in  the  main  unexceptionable  and  in 
all  respects  defensible.  The  author's  decision  to  devote  nearly  two- 
thirds  of  his  book  to  the  older  law  of  the  city  (jus  civile),  in  spite  of 
the  far  greater  importance  of  the  universal  Mediterranean  law  (jus 
gentium)  which  was  develoi)ed  in  the  later  republican  i)eriod  and 
refined  and  perfected  in  the  early  imperial  period,  is  justified  by  the 
fact  that,  in  the  usual  scheme  of  instruction  in  civil-la\\   countries. 


656  COLUMBIA   LAW   REVIEW. 

the  study  of  the  Institutes  of  Roman  law  deals  mainly  with  this  later 
system.  Less  defensible,  as  the  author  himself  feels,  is  the  amount 
of  space  devoted,  in  so  elementary  a  book,  to  recent  archaeological  and 
ethnological  investigations  that  throw  light  upon  the  beginnings  of 
Italian  civilization  and  the  origins  of  the  Roman  people.  It  is  for- 
txmate,  however,  that  Dean  Walton  disregarded  his  scruples  in  this 
matter.  These  early  chapters  the  purely  practical  civil-law  student 
may  omit,  but  all  others  will  be  grateful  for  a  concise  summary  of 
interesting  discoveries  and  theories  for  which  they  would  otherwise 
be  forced  to  search  through  many  books  and  journals. 

Least  satisfactory,  to  the  reviewer,  are  the  two  chapters  on  the  rise 
of  the  jus  gentium.  If  the  author,  before  taking  up  the  development 
of  the  edict  of  the  city  prajtor,  had  considered  the  way  in  which 
the  formulary  procedure  and  most  of  the  new  law  of  property  and  of 
contract  appear  to  have  developed  in  the  administration  of  justice  to 
Rome's  provincial  subjects,  especially  in  the  court  of  the  foreign 
pnetor  at  Rome,  he  could  have  made  the  passage  of  the  lex  Aehutia 
and  the  subsequent  reformatory  activities  of  the  city  praetor  much  more 
intelligible.  It  must  be  said,  however,  that  most  histories  of  Roman 
law  are  unsatisfactory  in  this  respect.  It  is  true  that  we  know  little 
of  the  development  of  the  provincial  edicts  and  of  the  edict  of  the 
foreign  praetor;  but  much  of  this  history  can  be  reconstructed  with  a 
high  degree  of  probability  by  inference  from  later  conditions,  and  if 
a  tithe  of  the  labor  that  has  been  devoted  by  European  scholars  to 
the  Roman  civil  law  before  the  XII  Tables  had  been  bestowed  upon 
the  history  of  the  jus  gentium  from  250  B.  c  to  150  B.  c,  the  results 
would  have  been  far  more  worth  while. 

In  the  reconstruction  of  the  older  civil  law  there  are  several  points 
in  which  the  reviewer  cannot  agree  with  the  conclusions  of  the  author; 
but  this  is  not  the  place  in  which  to  renew  ancient  controversies  about 
the  original  character  of  nexum  or  the  significance  of  the  uti  legassit 
clause  of  the  XII  Tables.  Besides,  these  are  highly  debatable  matters 
in  which  conflicting  views  are  rationally  tenable. .  In  one  matter, 
however,  it  may  be  noted  that  Dean  Walton  has  missed  a  simple 
and  obvious  explanation  of  a  political  change.  The  gradual  transfer 
of  legislative  power  from  the  assembly  of  the  centuries  to  the  assembly 
of  the  tribes  or  wards  was  at  least  in  part  due  to  the  fact  that  any 
tribune  could  prevent  a  consul  or  praetor  from  submitting  a  bill  to  the 
centuries,  while  neither  consul  nor  praetor  could  similarly  arrest  the 
action  of  the  tribes  upon  a  bill  proposed  by  a  tribune. 

Commendable,  in  the  reviewer's  opinion,  even  in  an  introductory 
treatise,  is  the  use  that  Dean  Walton  has  made  of  the  comparative 
method  in  dealing  with  the  problems  of  Roman  legal  development. 

Munroe  Smith. 

Handbook  on  the  Law  of  Judicial  Precedents.  By  Henry  Camp- 
bell Black,  St.  Paul,  Minnesota:  West  Publishing  Company.  1912. 
pp.  XV,  768. 

Probably  it  is  safe  to  assert  that  this  is  the  biggest  book  ever 
published  on  the  subject  of  judicial  precedents.  That  the  work  is 
as  great  as  it  is  bulky,  the  reviewer  is  not  ready  to  affirm.  He  does 
believe,  however,  that  it  will  be  of  real  service  to  the  practitioner,  as 
the  author  claims  it  will  be,  "in  the  preparation  of  briefs  and  the 
aTgument  of  causes,  furnishing  him  with  a  full  discussion  of  the  rules 
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which  the  courts  themselves  have  prescribed  for  their  governance  in 
these  matters  and  an  abundant  citation  of  authorities  to  support  his 
criticisms  and  contentions."  Indeed,  the  excerpts  from  judicial  opin- 
ions are  so  numerous  and  extended  as  to  suggest  the  view,  that  the 
author  hoped  to  spare  the  brief  writer  the  task  of  examining  the 
original  reports. 

That  the  work  will  prove  as  useful  to  the  student,  as  to  the  prac- 
titioner may  be  doubted,  notwithstanding  the  confident  assertion  of 
the  author.  It  does  not  appear  to  be  preeminently  scientific,  though 
its  alternative  title  is  "The  Science  of  Case  Law."  His  treatment 
of  the  subject  is  not  as  analytical  and  logical  as  it  is  desultory  and 
discussive.  Judicial  precedents  are  dealt  with  from  many  points  of 
view,  but  the  reader  finds  difficulty  in  discovering  the  law  of  judicial 
precedents  which  the  author  sought  to  evolve.  His  attention  is  so 
attracted — at  times  distracted — by  rare  and  interesting  trees  that  he 
seldom  gets  a  glimpse  of  the  forest. 

How  broad  and  diversified  the  area  of  this  treatise  really  is  may 
be  gathered  from  the  following  breath-exhausting  sentence  in  the 
Preface:  '"The  work  has  been  made  to  include  an  extended  considera- 
tion of  the  nature  and  authority  of  judicial  precedents;  their  place 
in  comparative  jurisprudence  and  in  equity;  the  rules  which  govern 
the  interpretation  of  judicial  decisions  and  opinions;  the  processes  or 
analogical  argument  of  combining  cases;  the  various  and  com- 
plicated considerations  which  may  affect  the  force  and  value  of  non- 
obligatorj'  precedent;  the  nature  of  dicta  and  the  method  of  their 
detection  and  the  reasons  for  their  want  of  authority;  the  general 
doctrine  of  stare  decisis,  with  its  special  applications  and  cases  of 
constitutional  and  statutorj-  construction,  to  those  judgments  which 
have  become  "rules  of  property,"  and  to  "the  law  of  the  case" ;  the 
authority  of  precedents  as  between  the  several  courts  of  the  federal 
system;  the  use  of  precedents  from  other  states  and  foreign  countries, 
with  the  various  causes  which  may  affect  their  rank  in  the  scale  of 
authority,  the  reasons  for  approving  them  or  for  criticising  them,  and 
the  underlying  principles  which  induce  the  courts  to  follow  "the 
better  reason"  or  the  "general  current  of  authority";  the  effect  of  the 
decisions  of  the  United  States  Courts  as  authorities  in  the  courts  of 
the  states;  the  great  and  difficult  subject  of  the  cases  in  which  the 
federal  courts  are  constrained  to  accept  and  follow  the  decisions  of 
the  state  courts  and  those  in  which  they  hold  themselves  free  to  form  an 
independent  judgment ;  and  finally,  the  effect  of  the  reversal  of  over- 
ruling of  previous  judicial  decisions." 

Francis  M.  Burdick. 

A  Treatise  ok  New  Trul  and  Appeal.  Presenting  and  illustrat- 
ing the  laws  and  rules  of  practice  in  California,  Arizona,  Colorado, 
Idaho,  Montana,  Nevada,  Xew  Mexico,  North  Dakota,  Oklahoma, 
Oregon,  South  Dakota,  Utah,  Washington,  Wyoming.  By  Robert 
Y.  Hayxe  of  the  San  Francisco  Bar.  Revised  and  re-edited  to 
January,  1912,  by  J.  R.  Prin'gle  of  the  San  Francisco  Bar  and  W.  H. 
Hyatt  of  the  Los  Angeles  Bar.  San  Francisco:  Bancroft- Whitney 
Company,  1912,  Vol.  I,  pp.  cclvi,  1-878;  Vol.  II,  pp.  879-1902. 

The  first  edition  of  this  work,  edited  by  Mr.  Hayne,  appeared  in 
1883.  The  destruction  by  fire  in  1906  of  the  publisher's  plates  to  this 
earlier  edition  induced  Mr.  Pringle  and  Mr.  Hyatt  to  undertake  the 
present  revision. 
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Vol.  I,  pp.  i-cclvi,  contains  a  "Table  of  Contents,"  "Table  of  Cases 
Cited"  and  "Table  of  Citations"  from  the  constitutions,  statutes  and 
codes  of  Arizona,  California,  Colorado,  Idaho,  Montana,  Nevada,  New 
Mexico,  North  Dakota,  Oklahoma,  Oregon,  South  Dakota  (under  head 
"North  Dakota" — typographical  error),  Utah,  Washington  and  Wyo- 
ming. The  balance  of  Vol.  I,  pp.  1-878,  is  taken  up  with  the  subject 
of  "New  Trial."  Vol.  II,  pp.  879-1811,  treats  entirely  of  "Appeal" 
and  is  followed  by  a  very  complete  "Index"  (pp.  1812-1902). 

The  authors  have  handled  both  subjects  in  similax  manner.  The 
text  or  main  subject  matter  of  the  work  reviews  each  step  in  procedure 
under  the  earliest  statutory  and  code  provisions  of  California  relating 
thereto  (quoting  the  same  in  full),  through  their  amendments  and  down 
to  date.  It  also  contains  very  full  quotations  from  the  California 
decisions  rendered  under  each  of  these  provisions  and  their  amend- 
ments, the  arrangement  being  such  that  their  reader  has  no  difficulty 
in  connecting  the  decision  with  the  contemporary  statutory  provision. 
This  method  of  combining  with  the  strictly  text  discussion,  full  quota- 
tions of  the  statutory  provisions  and  quotations  from  the  leading  de- 
cisions relating  to  the  same,  cannot  fail  to  be  of  inestimable  value  to 
the  California  practitioner.  The  discussion  and  analysis  of  the  de- 
cisions likewise  appear.s  to  us  to  be  excellent. 

Fully  one-half  of  the  two  volumes  is  taken  up  by  footnotes  to  which 
the  reader  is  referred  by  the  text.  These  footnotes  contain  citations 
of  cases  and  excerpts  from  the  statutes  and  codes  of  the  states  other 
than  California  which  the  work  purports  to  cover.  They  likewise 
contain  additional  citations  of  California  cases.  The  text  of  the  work 
does  not  extend  beyond  a  discussion  of  the  California  law  and  procedure 
relating  to  New  Trial  and  Appeal.  It  does  not,  even  briefly,  touch 
upon  the  other  states.  In  this  regard  the  title  page  of  the  work  is 
possibly  misleading.  The  procedure  upon  New  Trial  and  Appeal  is 
governed  strictly  by  statute  and  there  is  no  such  consistent  similarity 
in  the  statutes  and  codes  of  California  and  these  other  states  as  to 
give  the  text  of  the  work  any  substantial  value  to  practitioners  of 
such  other  states.  Moreover,  the  citations  in  the  footnotes  of  cases 
and  statutes  covering  states  other  than  California,  do  not  give  a  con- 
nected story  of  the  procedure  for  any  one  state.  As  to  these  other 
states  the  references  are  incomplete. 

This  work  is  dated  1912  and  it  would  be  expected  that  its  subject 
matter  and  references  would  be  brought  down  to  date.  We  find,  how- 
ever, in  the  case  of  one  state  at  least,  Colorado,  that  the  statutory 
references  are  now  practically  obsolete,  as  in  all  cases  of  references 
to  Colorado  statutes,  the  old  Mills'  Annotated  Statutes  are  referred 
to,  not  revised  since  1905.  It  so  happens  that  in  1911  the  Colorado 
Legislature  passed  a  new  act  governing  appeals,  which  entirely  super- 
sedes the  former  act.  This  renders  the  Colorado  citations  to  statutes 
contained  in  the  work  of  no  present  use. 

The  value  of  this  work  to  a  practitioner  of  the  State  of  California 
cannot  be  questioned.  Outside  of  California,  however,  its  usefulness 
appears  to  us  to  be  at  least  confined  to  the  broad  principles  of  its 
subject  matter. 

H.  Alexander  Smith. 
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THE  GENIUS  OF  THE  COMMON  LAW. 

VI.  Alliance  and  Conquest. 

Thus  far  we  have  spoken  of  the  Common  Law  militant,  striving 
with  troubles  at  home  and  opposed  to  hostile  powers  without.  It  is 
now  time  to  speak  of  our  lady's  triumphs  in  enlarging  her  borders. 
Little  or  almost  none  of  this  was  done  by  force,  much  by  judicious 
alliance  and  voluntary  commendation.  She  did  not  go  forth  in 
manner  of  war  to  make  her  conquests,  but  was  rather  like  a  wise 
prince  whose  neighbours  gladly  seek  his  friendship,  whose  policy 
binds  them  to  him  by  the  commerce  of  mutual  benefits,  and  whose 
government  is  a  profitable  example.  We  may  read  in  many  books 
of  what  the  Common  Law  has  borrowed  or  is  supposed  to  have 
borrowed  from  other  systems.  It  was  once  fashionable  to  exag- 
gerate the  importance  of  these  foreign  elements ;  later,  and  within 
recent  memor}-,  there  was  risk  of  undue  depreciation  at  the  hands 
of  a  school  dominated  by  the  Germanic  tendency  which  was  part  of 
the  general  nationalist  revival  in  Europe  in  the  nineteenth  century. 
We  must  not  enter  here  on  these  larger  aspects  of  historical  think- 
ing; but  we  note  for  our  own  purposes  that  students  of  the  Com- 
mon Law,  being  lawyers  but  no  historians,  were  too  long  at  the 
mercy  of  historians  and  antiquaries  who  were  no  lawyers  or,  what 
is  worse,  indifferent  amateurs  in  law.  Through  successive  genera- 
tions, for  about  two  centuries,  English  text-writers  were  ready, 
now  to  ascribe  magical  influence  to  "'the  civil  law,"  of  which  they 
seldom  knew  a  word  at  first  hand,  now  to  swallow  legends  of  a 
feudal  system  that  never  existed  in  England,  or  again  to  fly  to  the 
other  extreme  and  swear  by  a  "mark  system"  that  never  existed 
anywhere.  Rigorous  in  vouching  and  expecting  authority  for  the 
assertion  of  any  doctrine  in  their  own  law,  they  thought  any  kind 
of  remote  hearsay  and  unverified  opinion  good  enough  for  histori- 
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cal  fact.  The  prevalence  of  this  uncritical  temper  may  well  be  due 
to  the  bad  example  set  by  a  great  working  lawyer  whose  mind  was 
thoroughly  unhistorical,  Sir  Edward  Coke.^  If  Coke  had  been 
endowed  with  the  scholarly  method  of  a  Spelman  (to  set  up  a 
mark  more  within  reach  than  John  Selden's  unique  learning  and 
judgment)  we  might  perhaps  have  had  a  historical  school  before 
the  Germans.  At  this  day  we  know  that  firm  ground  can  be  at- 
tained only  by  a  training  both  legal  and  historical ;  the  best  of  our 
law  schools  have  already  worked  on  this  line  long  enough  to  show 
much  good  fruit  and  the  promise  of  more.  Let  us  now  come  to 
the  facts ;  we  must  be  content  to  deal  with  such  as  are  well  estab- 
lished, and  I  think  we  shall  find  those,  taking  them  broadly  as  they 
stand,  sufficient. 

The  Common  Law,  like  the  English  language,^  contains  a  great 
deal  of  mixed  and  composite  material,  but  has  an  individual  struc- 
ture and  character  which  are  all  its  own ;  and,  also  like  the  English 
language,  has  on  the  whole  had  the  best  of  it  in  competition  with 
rivals.  There  is  no  case,  I  believe,  of  the  Common  Law  having  lost 
ground  in  presence  of  another  system ;  there  are  certainly  many 
where  it  has  gained,  and  the  question  is  forced  on  an  inquiring 
mind,  to  use  the  words  of  a  recent  ingenious  French  writer:  "A 
quoi  tient  la  superiorite  des  Anglo-Saxons?"  Whatever  we  might 
say  if  we  could  throw  ourselves  back  into  Coke's  frame  of  mind, 
we  can  surely  not  be  content  to  say  that  it  is  due  to  the  intrinsic 
virtues  of  our  race,  or  altogether  to  the  superior  justice  or  con- 
venience of  our  rules.  The  more  we  look  into  other  civilized 
modern  laws,  the  more  we  shall  find  that  under  all  differences  of 
terminology  and  procedure  the  results  come  out  not  much  unlike. 
No  sane  and  impartial  man  will  believe  that  in  the  main  there  is  not 
as  good  justice  in  Edinburgh  as  in  London,  or  at  Montreal  as  at 

'One  or  two  recent  writers  have  gone  the  length  of  calling  Coke  illiter- 
ate but  this  is  an  unjust  reproach.  His  Latin  prefaces  are  not  classical, 
but  they  do  not  pretend  to  be,  and  there  is  nothing  to  show  that  he 
had  any  trouble  in  writing  them.  He  was  not  a  scholar  like  Bacon;  very 
few  lawyers  were. 

^It  must  not  be  supposed  that  English  is  alone  in  this  respect.  Modern 
Persian  offers  a  remarkable  analogy  both  in  its  wealth  of  adopted  Ara- 
bic words  and  in  its  extreme  grammatical  simplicity.  My  Oriental  stud- 
ies are  too  slight  to  enable  me  to  say  how  much  attention  this  analogy 
has  received  from  philologists.  In  Urdu,  the  current  polite  language  of 
Northern  India,  we  have  a  large  Persian  vocabulary,  including  much  im- 
ported Arabic,  added  to  a  Hindi  stock  of  which  the  original  structure  is 
unchanged.  In  both  cases  there  has  been  large  adoption  of  exotic  literary 
form ;  there  does  not  seem,  however,  to  be  any  parallel  in  either  to  the 
organic  influence  which  the  Romance  elements  have  exercised  in  English. 
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Toronto.  Besides,  one  thing  the  boldest  champion  could  never  say 
in  our  praise  is  that  we  take  any  pains  to  make  our  ways  easy  for 
strangers  who  have  a  mind  to  learn  them.  The  fact  remains  that 
the  Common  Law  shows  an  assimilative  power  which,  to  all  ap- 
pearance, grows  by  what  it  feeds  on.  Therefore  it  must  have 
started,  even  in  its  rude  infancy,  with  some  definite  advantage. 
The  suggestion  I  am  about  to  put  forward  does  not  purport  to 
give  a  complete  explanation,  but  I  hope  it  is  sound  as  far  as  it  goes. 
As  it  emerges  into  distinct  view  in  the  late  twelfth  and  early 
thirteenth  century,  our  law  is  perceived  as  wielding  one  jurisdic- 
tion among  many;  so  far  eminent,  no  doubt,  as  it  is  in  a  special 
manner  the  king's.  But  the  king  recognizes  and  protects  the  other 
jurisdictions  too,  if  indeed,  as  regards  the  Church,  there  is  any  talk 
of  protection  rather  than  of  equality  or  even  claims  to  supremacy. 
Is  there,  then,  any  other  distinctive  character?  Yes,  there  is  this 
great  difference,  that  other  laws  are  special  and  personal,  while  the 
Common  Law  is  not.  It  is  the  law  not  of  a  class  or  of  a  kindred, 
but  of  the  whole  kingdom  and  the  men  who  dwell  therein;  lex  et 
consuetudo  Anglice  is  its  proper  style.  On  the  other  hand  the 
canon  law,  to  take  the  case  of  the  greatest  rival,  is  personal  though 
it  is  universal.  Doubtless  it  is  binding  on  all  Christian  men,  but 
it  is  the  law  of  Christians  only ;  we  do  not  speak  here  of  the  justice 
which  many  prelates,  from  the  Pope  downwards — say,  for  a  do- 
mestic example,  the  Bishop  of  Durham — administer  as  temporal 
princes  with  territorial  jurisdiction,  for,  though  such  justice  may 
be  bound  in  principle''  to  accord  with  the  law  of  Holy  Church,  it  is 
in  itself  not  spiritual  but  secular.  Doubtless,  also,  the  Common 
Law  assumes  that  the  king's  subjects  in  general  are  Christians  in 
the  obedience  of  the  Church ;  it  is  by  no  means  clear  that  others, 
Jews  for  example  (if  indeed  this  be  not  the  only  practical  case) 
had  any  right  to  our  lady's  protection  down  to  the  end  of  the 
Middle  Ages  and  even  later;*  but  it  is  clear  that  all  men  dwelling 

'In  England  the  Bishop  of  Durham's  secular  law  followed  the  king's  so 
closely  that  his  temporal  court  issued  in  his  name  prohibitions  directed  to 
himself  as  judge  of  his  spiritual  court. 

•No  one  appears  to  have  doubted  Edward  I's  right  to  banish  the  Jews 
by  a  mere  act  of  royal  authority.  Pr^-nne,  under  the  Commonwealth, 
wrote  a  violent  controversial  tract  against  their  readmission,  accepting  all 
the  medieval  fables  about  sacrificial  murder  or  circumcision  of  Christian 
children.  Presumably  the  king  might  at  any  time  have  given  his  pro- 
tection to  individual  Jews  as  an  exceptional  favour.  But  I  rather  think 
that,  so  far  as  the  presence  of  Jews  was  winked  at  after  the  expulsion, 
the  toleration  was  informal  and  precarious;  nor  was  there  ever  any  for- 
mal restitution. 
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on  English  ground  have  to  abide  EngHsh  law,  the  law  of  the  king's 
courts,  unless  they  can  show  some  special  reason  to  the  contrary. 
That,  indeed,  is  what  "the  common  law"  means.  Therefore  our 
lady  the  Common  Law  takes,  as  matter  of  course,  whatever  other 
jurisdictions  have  left  for  whatever  reason,  and  keeps  it  with  very 
little  chance  of  losing  it  again.  Moreover,  being  of  a  free  hand, 
she  knows  how  to  take  as  well  as  to  give  nobly  and  without  false 
shame,  which  is  a  high  point  of  generosity  and  something  of  a 
divine  secret.  Her  cloak  will  open  as  wide  as  the  Madonna's,  and 
the  children  she  welcomes  under  it  are  adopted  for  her  very  own. 
Where  the  occasion  was  not  ripe  for  full  intimacy,  she  has  been 
politic  in  making  friends  of  rivals  and  possible  adversaries. 

Chief  among  her  allies  and  companions  is  Equity,  who  has  at 
last  come  to  keep  house  with  her  in  England  though  not  in  all  her 
dominions.  Their  days  of  strife  are  over ;  it  is  not  easy  to  be  sure 
how  much  of  the  strife  was  genuine.  On  certain  points  there  was 
definite  conflict;  but  the  sixteenth-century  complaints  which 
reiterate  a  general  charge  of  administering  vague  and  capricious 
natural  justice  may  be  thought  to  savour  of  controversial  common 
form,  employed  to  cover  the  unavowable  motive  of  dislike  to  ef- 
fectual competition.  Anyhow,  the  battle  of  judgments  and  injunc- 
tions in  which  King  James  I  and  Bacon  finally  had  their  will  of 
Coke  seems  to  us  nowadays  a  battle  fought  very  long  ago.  There 
were  other  and  later  jealousies  which  crossed  the  Atlantic  with  the 
Puritans  and  have  left  pretty  recent  traces,  if  I  mistake  not,  in 
some  American  jurisdictions;  but  the  causes  of  these  were  more 
political  than  legal.  At  home  the  relations  of  law  and  equity,  once 
put  on  a  correct  footing,  became  harmonious  and  profitable,  and 
have  steadily  improved  for  more  than  two  centuries.  Each  system, 
being  compelled  to  understand  something  of  the  other,  learnt  also 
to  know  itself  better.  Equity  has  enriched  the  Common  Law,  the 
common  law  has  clarified  Equity.  We  have  discovered,  of  late 
years,  at  any  rate,  that  many  doctrines  which  had  been  supposed 
to  be  mysteries  of  the  Chancery  were  in  truth  very  good  common 
law.  We  have  done  with  the  punctilio  which  forbade  equity  judges 
to  decide  a  purely  legal  question ;  we  have  long  known  that  a  good 
equity  lawyer  must  build  on  a  solid  common  law  foundation ;  real 
property  law,  indeed,  may  be  said  to  have  been  too  much  left  to 
specialists  of  the  Chancery  Bar  in  modern  times.  We  have  all  but 
done  with  the  old  attitude  of  distant  and  formal  respect  veiling 
something  Hke  a  contemptuous  incredulity.    Very  soon  it  will  cease 
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to  be  possible  for  a  man  to  have  a  reputation  for  skill  in  the  Com- 
mon Law  without  at  least  an  elementary  knowledge  of  equity. 
Readers  of  English  reports  of  the  last  generation,  in  the  early 
days  of  the  so-called  fusion,  may,  by  this  time,  find  a  quaint  archaic 
flavour  in  the  confessions  of  ignorance  uttered  with  a  certain  osten- 
tation by  sturdy  common  law  judges  of  the  old  school.  But,  while 
Bramwell  declared  that  he  could  attach  no  meaning  to  constructive 
fraud  (having  satisfied  himself,  presumably,  that  the  constructive 
possession  and  constructive  delivery  of  modern  commercial  law 
were  simpler  notions),  Bowen  could  with  the  utmost  courtesy,  and 
more  justly  and  profitably,  point  out  that  Jessel,  surpassed  by  none 
among  recent  equity  lawyers,  and  perhaps  equalled  only  by  Cairns, 
had  underrated  the  resources  of  the  Common  Law.  With  regard 
to  the  contributions  made  by  equity  jurisprudence  to  what  is  now 
the  common  stock,  it  is  well  known  that  they  account  for  most  of 
our  Romanist  importation.  Here  it  is  needful  to  call  to  mind  the 
warning  given  a  good  many  years  ago  by  Langdell.  The  learning 
and  procedure  of  the  early  Chancellors  might  well  enough  be  called 
Roman,  but  not  in  the  classical  sense  of  modern  scholars.  As  be- 
tween the  two  rival  branches  of  jurisprudence  outside  England, 
they  belonged  not  to  the  civilian,  but  to  the  canonical  side;  and 
therefore,  when  we  think  we  are  on  the  track  of  Roman  influence 
anywhere  between  the  thirteenth  and  the  seventeenth  centuries,  it 
is  quite  unscientific  to  jump  to  a  modern  edition  of  the  Corpus 
Juris. 

Some  trafficking  with  canon  law,  but  not  much,  came  in  a  more 
direct  way  through  contact  with  ecclesiastical  jurisdiction;  and 
maybe  some  with  pure  civilian  learning,  but  very  little  from  ad- 
miralty law.  The  practitioners  in  those  branches  were  quite 
separate  in  England  from  those  of  the  Common  Law  till  1857,  and 
indeed  the  law  and  procedure  of  our  Probate  Divorce  and  Admiralty 
Division  retain  most  of  their  old  special  features  to  this  day.  Much 
more  important  were  the  relations  of  the  Common  Law  with  the 
cosmopolitan  doctrine  of  the  Law  of  Nature,  certainly  not  the 
least  notable  product  of  medieval  intellect.'  Our  grand  pervading 
principle  of  Reasonableness,  which  may  almost  be  called  the  life  of 
the  modern  Common  Law,  is  intimately  connected  with  it.  St. 
German,  the  first  of  our  comparative  jurists,  pointed  this  out  with 

'Opinions  may  differ  on  the  amount  of  originality  shown  by  the  la\y- 
yers  and  schoolmen  of  the  Middle  Ages  in  adapting  their  Greek  and  Latin 
material.     My  own  estimate  of  it  is  very  high. 


664  COLUMBIA   LAW  RBVIBIV. 

admirable  clearness  in  the  forefront  of  his  "Doctor  and  Student," 
but  for  about  three  centuries  and  a  half  he  spoke  to  deaf  ears.  I 
have  written  of  this  matter  elsewhere,  and  my  friend  and  successor 
at  Oxford,  Professor  VinogradoflF,  worked  out  some  details  of 
great  interest  at  the  last  Historical  Congress  in  Berlin.  During 
the  classical  period  of  medieval  English  law  the  king's  judges  were 
quite  aware  of  the  Law  of  Nature,  and  sometimes  (though,  as  St. 
German  says,  not  usually)  appealed  to  it  by  name.  This  is  a  topic 
on  which  proper  critical  study  of  the  later  Year  Books  may  yet 
bring  us  new  light.  We  are,  however,  fairly  well  informed  as 
to  the  most  practical  applied  branch  of  the  Law  of  Nature,  namely 
the  Law  Merchant.  Here  we  find  the  greatest  of  our  lady's  ac- 
quisitions, the  more  remarkable  because  it  was  made  in  a  genera- 
tion not  otherwise  distinguished  for  creative  power  or  large  enter- 
prise. The  king's  law  had  always  recognized  the  law  merchant  as 
having  its  proper  sphere ;  royal  charters  even  prescribed  its  use." 
There  were  sporadic  attempts  at  pleading  it  in  ordinary  litigation, 
first  avowedly,  later  by  fictions  of  special  local  custom.  But  it 
clearly  would  not  do  for  the  king's  court  to  admit  parties  to  be 
judged  by  any  other  law  than  the  king's,  and  in  the  absence  of  a 
general  doctrine  of  contract  there  was  no  other  way.  When  the 
action  of  Assumpsit  had  enlarged  not  only  procedure  but  ideas, 
mercantile  causes  could  be  brought  before  the  court  on  the  footing, 
not  that  the  parties  were  persons  subject  to  the  law  merchant,  but 
that  they  had  agreed  to  be  bound  by  the  custom  of  merchants.  In 
this  sense  it  could  be  said  in  the  seventeenth  century  that  the  law 
merchant  was  part  of  the  Common  Law :  Blackstone  had  no  diffi- 
culty in  adopting  this  statement,  writing  just  before  Lord  Mans- 
field's work  began.  We  do  not  know  exactly  why  business  men 
wanted,  after  the  Restoration,  to  come  into  the  king's  court,  but  we 
may  surmise  that  on  the  one  hand  the  domestic  jurisdiction  of  trade 
gilds,  whether  of  Englishmen  or  of  foreigners  in  England,  had 
broken  down  for  economic  reasons,  and,  on  the  other  hand,  the 
summary  process  of  local  market  and  maritime  courts  failed  to 
ensure  much  certainty  in  the  substance  of  their  judgments.  Per- 
haps, too,  the  executive  powers  of  the  local  courts,  in  spite  of  their, 
customs  of  attachment,  left  something  to  be  desired.  In  London 
the  aid  of  the  Chancellor  had  been  invoked  to  determine  the  com- 
mercial matters  of  strangers  by  "the  law  of  nature  in  the  Chan- 

'As  in  the  Court  of  Yarmouth  Fair,   temp.   Ed.  /.   Montagu  Burrows, 
Cinque  Ports,  170. 
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eery ;"  the  practice  was  to  refer  the  case  to  a  commission  of  mer- 
chants, and  Malyes,  who  tells  us  this,  also  tells  us  that  it  was  not 
expeditious.  Only  two  steps  more  were  needed  to  complete  the  de- 
sired transfer  to  common  law  jurisdiction.  The  first  was  to  treat 
the  averment  of  the  parties  having  contracted  according  to  the 
custom  of  merchants  as  merely  formal,  or  the  form  of  the  instru- 
ment itself  as  conclusive  evidence  of  that  intention ;  and  this  was 
done  in  the  early  part  of  the  eighteenth  century  at  latest.  The 
second,  which  was  reserved  for  Lord  Mansfield,  was  that  the 
Court  should  not  treat  the  law  merchant  as  an  exotic  law  to  be 
proved  by  evidence  in  every  case,  but  should  be  bold  to  take  judicial 
notice  in  the  future  of  what  had  once  come  to  its  knowledge.  Thus 
general  mercantile  custom,  provided  it  were  really  general,  became 
in  the  fullest  sense  matter  of  law.  From  the  point  of  view  of  th6 
Common  Law  the  triumph  was  perfect.  The  Law  Merchant,  how- 
ever, had  to  pay  her  footing  for  admission  to  our  lady's  house  by 
submitting  to  the  procedure  of  the  common  law  courts  and  its  inci- 
dents, including  legislative  regulation  such  as  the  Statute  of  Frauds. 
In  the  middle  of  the  nineteenth  century  Parliament  made  amends 
by  providing  a  new  summary  procedure  on  bills  of  exchange,  after- 
wards extended  to  all  liquidated  demands  to  which  it  appears,  on 
the  proper  interlocutory  application,  that  there  is  no  substantial 
defence.  Remembering  that  in  England  at  any  rate,  the  majority 
of  actions  are  undefended,  we  cannot  doubt  that  Order  XIV  (so  it 
stands  in  our  Rules  of  the  Supreme  Court)  is  among  the  most 
beneficent  inventions  of  modern  procedure;  and  the  history  shows 
that  indirectly  we  owe  it  to  the  law  merchant.  For  a  parting  word 
concerning  Lord  Mansfield,  let  us  note  that,  being  a  Scotsman  by 
birth,  he  followed,  consciously  or  unconsciously,  the  Scottish  tra- 
dition of  cosmopolitan  jurisprudence  rather  than  the  insular  learn- 
ing of  the  Inns  of  Court.  Without  that  temper,  made  a  ground  of 
reproach  against  him  by  short-sighted  enemies,  the  peaceful  con- 
quest of  the  Law  Merchant  by  the  Common  Law  might  not  have 
been  achieved,  or  not  so  well.  Certainly  it  was  a  happy  day  for 
our  lady  the  Common  Law  when  she  took  William  Murray  into 
her  service ;  and  yet  we  shall  hardly  count  it  mere  luck.  We  do  not 
refuse  to  ascribe  merit  to  a  sovereign  who  attracts  the  best  men 
to  his  court,  whether  he  knows  or  does  not  know  precisely  what 
their  services  will  be.  Mansfield,  indeed,  failed  in  some  of  his  ex- 
periments which  went  farther  on  less  open  ground,  so  that  two  or 
three  of  his  reported  judgments  now  stand  for  warning  rather  than 
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example.  Yet  nothing  worse  can  be  said  of  his  unsuccessful  ideas 
than  that  they  came  too  late  to  find  room  in  a  systematic  doctrine 
already  settled. 

About  the  same  time  that  the  annexation  of  the  law  merchant 
was  completed,  our  lady  began  to  extend  her  influence  beyond  seas 
in  various  ways.  I  do  not  speak  here  of  the  simple  transport  of 
English  law  by  English  colonists  to  countries  where  no  civilized 
law  was  in  possession,  but  only  of  cases  where  another  system  or 
tradition  was  there  already.  If,  indeed,  a  few  historical  circum- 
stances had  been  different,  there  might  have  been  curious  questions 
as  to  the  local  law  of  colonies  by  settlement.  Nobody,  for  example, 
ever  heard  of  a  colony  being  under  the  law  of  Scotland,  not  even 
Nova  Scotia.  But  what  if  there  had  been  Scottish  colonies  before 
the  Act  of  Union?  At  this  day  I  conceive  it  may  be  a  theoretical 
question  what  is  the  proper  law  of  a  ship  registered  in  Glasgow 
and  sailing  from  the  Clyde.  The  British  ensign  is  no  more  English 
than  Scots  or  Irish.  Under  what  law  would  a  boat's  crew  be  who 
landed  from  such  a  ship  on  an  unclaimed  island?  The  practical 
answer  is  that  the  modern  maritime  law  of  the  two  jurisdictions  is 
identical  either  by  statute  or  as  part  of  universal  sea  law.  But 
certainly  there  is  no  authority  for  assuming  that  English  law,  as 
such,  is  the  general  national  maritime  law  of  British  subjects, 
though  I  have  known  arguments  reported  which  seemed  to  make 
that  assumption,  or  even  to  extend  some  such  doctrine  of  the  "pre- 
dominant partner"  to  the  conflict  of  laws  on  land.  Not  that  any 
qualified  person  could  dispute,  even  in  the  most  adventurous  argu- 
ment, that  a  conflict  of  this  kind  is  just  as  possible  between  Eng- 
lish and  Scottish  rules  as  between  any  others,  say  those  of  Maine 
and  Ontario.  Here,  however,  we  are  near  touching  on  one  of  our 
lady's  little  secrets,  or  rather  a  family  secret  of  all  jurisprudence, 
namely,  that  any  clever  student  can  put  a  number  of  questions 
which  lawyers  and  men  of  affairs,  in  the  exercise  of  their  common 
sense,  have  tacitly  agreed  to  avoid  in  practice.  Only  one  law,  the 
Common  Law,  has  ever  gone  forth  into  the  world  beyond  the 
narrow  seas  under  or  in  company  with  the  British  flag;  and 
wherever  the  British  flag  has  gone,  much  of  the  spirit  of  the  Com- 
mon Law  has  gone  with  it,  if  not  of  the  letter  also.  Everywhere 
our  system  has  made  its  mark,  and  often  without  official  coun- 
tenance. We  should  not  expect  this  influence  to  operate  alike  in 
all  parts  of  the  law,  nor  to  manifest  itself  in  an  invariable  fashion 
in  different  and  remote  jurisdictions,  nor  do  we  find  it  so.  The 
tendency  to  imitate  English  models  is  strongest  in  criminal  and 
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constitutional  law,  considerable  in  mercantile  law;  while  in  the 
private  civil  law  of  property  (excluding  real  estate)  and  obliga- 
tions it  is  less,  though  not  negligible,  and  in  the  regions  of  real 
estate,  the  family  and  succession  it  hardly  exists ;  as  indeed  those 
are  not  the  parts  of  our  system  which  any  English  lawyer  would 
recommend  for  general  adoption.  Most  remarkable  is  the  success 
of  English  criminal  law,  for  it  would  be  hard  to  name  a  British 
possession  where  it  does  not  prevail  under  one  form  or  another. 
In  substance  it  compares  not  unfavorably  with  other  systems,  and 
this  needs  no  proof ;  it  is  obvious  that  otherwise  it  would  have  no 
serious  chance  in  competition.  Certainly  the  substantial  merits  of 
our  criminal  law  get  no  help  from  its  form.  In  point  of  form  it 
has  almost  every  possible  fault.  It  is  incumbered  with  archaic  and 
clumsy  definitions  rendered  yet  more  obscure  by  centuries  of  ju- 
dicial construction  which  has  pursued  no  uniform  policy.  The 
worst  example  in  this  kind  is  the  definition  of  larceny  at  common 
law;  this  goes  back  to  Bracton's  adaptation  (not  literal  copying) 
of  Roman  terms  which  he  possibly  did  not  understand  and  his 
successors  certainly  did  not;  and  the  result  is  that  the  question 
whether  a  certain  act  was  larceny,  or  some  other  offence,  or  no 
offence  at  all,  may  be  a  dialectic  puzzle  capable  of  dividing  judicial 
opinions  in  the  last  resort,  involving  reasons  of  the  most  subtle  kind, 
and  wholly  unconnected  with  the  merits.^  The  fruits  of  legislation 
have  been  little  better.  Gaps  have  bieen  filled  up  from  time  to  time 
by  the  creation  of  statutory  offenses,  equally  without  any  con- 
tinuous plan,  and  often  with  lamentable  shortcomings  in  both 
learning  and  draftsmanship;  and  with  all  this  accretion  of  legis- 
lative new  matter  and  amendment  the  old  misleading  definitions 
were  treated  as  too  sacred  to  be  touched.  Yet,  strange  to  say,  the 
occasions  on  which  the  difficulties  come  to  the  surface  have  long 
been  so  uncommon  that  a  man  may  have  a  large  criminal  practice 
and  know  next  to  nothing  of  them.  The  genius  of  the  Common 
Law  has  somehow  contrived  to  extract  from  all  the  theoretical 
confusion  a  body  of  law  which  is  quite  well  understood  by  those 
who  handle  it,  and  quite  sufficient  for  ever\'  day  needs,  and  has 
the  reputation  of  being,  on  the  whole,  just  and  merciful.*     Com- 

'I  have  known  one  man  who  thoroughly  understood  the  law  of  larceny, 
the  late  Sir  R.  S.  Wright. 

'All  such  terms,  it  will  be  understood,  are  relative.  We  are  going 
through  something  like  a  revolution  in  our  notions  of  punishment  and 
penal  discipline,  and  still  more  of  preventive  measures  at  an  early  stage. 
These  things,  however,  belong  only  in  part  to  the  domain  of  substan- 
tive law. 
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plaints  almost  invariably  relate  to  the  exercise  of  judicial  discre- 
tion in  sentences,  especially  in  inferior  courts,  or  of  executive  dis- 
cretion in  granting  pardons;  and  I  do  not  myself  believe  that  any 
material  abridgment  of  the  judge's  discretion,  which  certainly  is 
very  large,  would  in  England  be  popular  or  beneficial.  Thus  our 
criminal  law  looks  at  first  sight  as  hopeless  a  task  for  the  codifier 
as  the  law  of  real  property,  but  in  truth  lends  itself  to  codification 
as  well  as  any  other  branch.  After  that  operation  its  intrinsic 
merit  becomes  visible,  and  its  conquests  in  codified  form  have  been 
extensive.  Of  such  codes  we  have  two  types.  In  British  India 
the  criminal  law  of  England  was  enacted  in  a  systematic  and  sim- 
plified recension  for  a  territory  where  the  Common  Law  had  never 
been  in  force;  on  the  other  hand,  statutes  have  been  framed  for 
many  English-speaking  states  with  the  purpose  of  codifying  the 
criminal  law  already  followed  within  the  jurisdiction. 

Now  the  Indian  Penal  Code,  drawn  chiefly  by  Macaulay  more 
than  two  generations  ago,  has  not  only  been  in  force  in  British 
India  more  than  half  a  century,  but  has  been  largely  copied  in  other 
countries  under  British  rule  or  influence  from  Hong  Kong  to  the 
Sudan,  and  among  them  Ceylon,  where  we  found  Roman-Dutch 
law  in  possession.  In  India  the  Company's  courts  had  endeavoured, 
honestly  but  with  no  success,  to  adapt  the  penal  law  of  the  Koran, 
imposed  by  the  Mogul  dynasty  of  Delhi,  to  modern  social  condi- 
tions. It  is  curious  to  read  that  after  Macaulay's  death  in  1859 
Harriet  Martineau,  a  person  of  universal  information  who  was 
often  ill-informed,  pronounced  his  draft  a  complete  failure.  She 
may  have  taken  the  opinion  of  some  philosophical  Radical  who  dis- 
liked Whigs  in  general  and  had  not  forgiven  Macaulay's  attack 
on  James  Mill  in  particular.  In  i860  the  Penal  Code  was  enacted, 
and  it  may  be  said  with  confidence  that  few  codes  have  needed  so 
little  amendment.  Turning  to  the  other  type,  in  which  the  Com- 
mon Law  is  reduced  to  writing  for  settlers  of  European  civilization, 
we  find  one  notable  parallel  to  the  case  of  Ceylon.  In  the  Province 
of  Quebec,  as  we  all  know,  the  old  French  laws  and  usages  of 
Lower  Canada  were  preserved  in  civil  matters,  but  English  criminal 
law  was  introduced  very  soon  after  the  British  conquest,  appar- 
ently without  objection ;  and  accordingly  the  modern  Criminal  Code 
of  Canada  applies  to  the  whole  of  the  Dominion.  Mauritius  gives 
us  an  example  of  a  Crown  Colony  where  the  criminal  law  is  Eng- 
lish and  the  civil  law  French.  In  this  case  the  circumstances  were 
not  altogether  similar,  as  the  conquest  took  place  before  the  promul- 
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gation  of  Napoleon's  codes  was  complete.  One  or  two  colonies 
have  been  Anglicized  by  degrees,  beginning  with  criminal  and  pub- 
lic law.  Trinidad  is  a  curious,  perhaps  a  singular  instance.  This 
island  was  conquered  from  Spain  late  in  the  eighteenth  century. 
The  old  Spanish  law  was  administered  by  the  first  English  officials, 
and  has  never  been  abrogated  except  by  the  piecemeal  enactment, 
first  in  one  branch  and  then  in  another,  of  rules  closely  following 
English  models,  or  sometimes,  in  procedure  ordinances,  Anglo- 
Indian.  By  this  time  the  whole  law  of  the  colony,  civil  as  well 
as  criminal,  is  substantially  English,  with  one  odd  lacuna.  Mar- 
riage, in  a  Spanish  colony,  naturally  came  under  the  exclusive  jur- 
isdiction of  the  Roman  church.  English  governors  could  not  ad- 
minister Roman  ecclesiastical  law,  nor  admit  the  Catholic  arch- 
bishop as  an  independent  coordinate  authorit}-,  nor  yet  introduce 
a  new  jurisdiction  which  the  conscience  of  almost  all  the  inhabitants 
would  have  declined  to  recognize.  The  result  was  that  Trinidad 
had  to  do  without  any  matrimonial  jurisdiction  at  all.  But  this  by 
the  way.  There  seems  to  be  no  doubt  that  English  criminal  juris- 
prudence has  an  attractiveness  which  goes  beyond  the  merits  of  its 
particular  rules  and  cannot  be  explained  by  purely  juridical  rea- 
sons. Questions  as  to  the  rights  of  the  citizen  and  the  powers  and 
duties  of  the  magistrate  may  arise  in  almost  any  kind  of  conten- 
tious proceeding  and  in  fact  are  not  infrequent  in  civil  jurisdiction. 
But  in  criminal  matters  they  are  often  the  only  or  the  principal  ma- 
terial issues;  they  involve  graver  consequences  and  are  presented 
with  a  more  dramatic  emphasis.  Our  fathers  laboured  and  strove 
chiefly  in  the  field  of  Crown  law  to  work  out  those  ideals  of  public 
law  and  liberty  which  are  embodied  in  the  Bill  of  Rights  and  are 
familiar  to  American  citizens  in  the  constitutions  of  the  United 
States  and  of  their  several  commonwealths.  English  and  American 
books  of  authority  on  public  and  particularly  criminal  law  deal  at 
large  with  these  questions  in  many  places,  and  the  fundamental  as- 
sumptions have  for  fully  two  centuries  been  treated  as  indisputable. 
Pleas  of  the  Crown,  to  use  the  old  English  catchword,  have  a  far 
higher  scope  than  the  repression  of  vulgar  crime.  Precedents  of 
this  class  have  varied  and  will  continue  to  vary  in  form,  as  they 
are  versed  in  the  special  institutions  of  British,  American,  Canadian 
or  Australian  government ;  but  in  every  case  they  exhibit  in  action 
the  ultimate  political  principles  of  the  Common  Law  which  belong 
equally  to  all  our  kindred  nations.  By  this  deeper  political  signifi- 
cance our  criminal  law  has  gained  a  world-wide  influence  in  spite 
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of  its  superficial  technicality.  Further,  our  criminal  procedure, 
being  associated  most  intimately  with  the  elements  of  civic  free- 
dom as  we  understand  them,  has  been  not  only  admired,  but  imi- 
tated, in  countries  to  which  the  Common  Law  is  otherwise  wholly 
foreign.  The  spread  of  trial  by  jury  in  the  nineteenth  century  is 
one  of  the  most  remarkable  events  in  the  general  history  of  legal 
institutions.  It  is  not  our  business  here  to  inquire  whether  the 
delicate  operation  of  borrowing  details  from  a  foreign  system  has 
always  been  performed  with  full  knowledge  or  with  all  desirable 
prudence. 

Something  remains  to  be  said  of  the  cases  where  Englishmen, 
or  men  of  substantially  English  training  and  imbued  with  the 
Common  Law,  have  been  confronted  with  a  legal  system  of  Roman 
or  Romanized  form  in  the  handling  of  ordinary  civil  affairs.  Here 
the  effects  have  been  less  conspicuous  than  in  public  law,  but  they 
have  not  been  insignificant.  The  leading  examples  are  those  of 
Roman-Dutch  law  in  South  Africa  (and  on  a  smaller  scale  in 
Ceylon)  and  French  law  in  the  Province  of  Quebec.  In  each  case 
the  old  European  law  which  existed  at  the  time  of  the  British  con- 
quest has  been  scrupulously  preserved,  and  whatever  weight  official 
authority  has  in  such  a  matter  is  thrown  into  the  same  scale  and 
against  any  encroachment  of  common  law  doctrine.  Yet,  in  the 
contact  of  the  two  sets  of  ideas,  we  shall  find  that  in  each  case  our 
lady  the  Common  Law  has  given  rather  than  received.  If  there  is 
a  doctrine  in  our  law  more  peculiar  than  another  and  less  easy  for 
a  foreigner  (or  even  a  Scots  lawyer)  to  understand,  it  is  the  doc- 
trine of  Consideration.  Roughly  stated,  it  seems  plain  and  sensible. 
The  court  will  hold  people  to  their  bargains,  but  will  not  enforce 
gratuitous  promises  unless  they  are  made  in  solemn  form  (and  not 
always,  or  in  the  fullest  sense  of  the  word,  then).  But  that  was 
not  the  way  in  which  the  rules  were  developed,  nor  is  the  language 
of  the  authorities  so  simple.  For  ordinary  business  the  rough 
statement  is  practically  correct;  the  application  to  various  unusual 
but  not  unknown  cases  has  been  made  subtle  and  obscure  by  ex- 
cessive dialectic  refinement.  Moreover,  the  Roman  law  of  obliga- 
tions arising  from  contract  cannot  be  reduced  to  any  such  general 
form,  nor,  so  far  as  I  know,  the  corresponding  law  in  any  modern 
system  derived  from  it.  Yet  this  particular  doctrine  has  lately  been 
grafted  on  the  Roman-Dutch  law  in  at  least  one  South  African 
jurisdiction.  The  decision  does  not  seem  elegant,  and  I  should 
doubt,  with  great  respect,  whether  it  is  useful ;  but  the  fact  remains 
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that  it  has  been  made.  In  the  Province  of  Quebec  thing's  have  not 
gone  so  far,  but  the  English  term  has  left  its  mark  on  the  language, 
if  not  on  the  substance,  of  the  Civil  Code  promulgated  in  our  own 
time.  This  is  the  more  notable  because  the  lawj^ers  and  legislators 
of  that  Province  are  not,  as  a  rule,  men  bred  in  the  school  of  the 
Common  Law.  Recently  a  new  body  of  law  has  come  into  being 
in  Germany,  which  resembles  ours  in  being  both  composite  and 
original,  but  differs  from  it  in  being  the  product  of  a  systematic 
design  deliberately  worked  out  with  the  best  learning  and  skill 
available.  There  are  signs  that  the  influence  of  the  German  Civil 
Code  in  neighbouring  lands,  perhaps  farther  afield  also,  will  make 
an  interesting  chapter  of  legal  histor\-  before  long. 

Apart  from  the  actual  contents  of  the  substantive  law,  it  is 
remarkable  that  everywhere  under  the  British  flag — I  think  it  may 
be  said  without  exception — our  forensic  and  judicial  habits  have 
prevailed.  In  particular  the  custom  of  attributing  exclusive  or  all 
but  exclusive  authority  to  judicial  decisions,  as  distinguished  from 
extra-judicial  opinions  of  even  the  most  learned  persons,  has  spread 
far  beyond  the  bounds  within  which  English  law  is  administered  or 
followed.  One  may  find  indeed  that  imitations  of  our  methods  is 
now  and  then  carried  to  excess.  Not  only  the  decisions  of  Indian 
superior  courts  and  of  the  Judicial  Committee  on  appeal  therefrom, 
but  those  of  English  courts,  are  cited  wholesale  throughout  British 
India,  frequently  by  advocates  who  cannot  know  much  of  the 
Common  Law  and  before  judges  or  magistrates  who  may  know  as 
little ;  and  the  citations,  one  suspects,  are  too  often  not  even  from 
the  report  but  at  second  hand  from  text-books.  Even  technical 
rules  of  English  real  property  law  have  been  relied  on  in  Indian 
courts  without  considering  whether  they  had  any  reasonable  appli- 
cation to  the  facts  and  usage  of  the  country.  Some  Indian  judges, 
even  in  the  superior  judgment  seat  of  the  High  Courts,  have  for- 
gotten that  the  law  they  administer  (with  strictly  limited  excep- 
tions) is  not  English  law  as  such,  but  "justice,  equity  and  good 
conscience,"  interpreted  to  mean  so  much  of  English  jurisprudence 
as  appears  to  be  reasonably  applicable,  and  no  more.  Blind  follow- 
ing of  English  precedents  according  to  the  letter  can  only  have 
the  effect  of  reducing  the  estimation  of  the  Common  Law  by  in- 
telligent Indians  to  the  level  of  its  more  technical  and  less  fruitful 
portions,  and  making  those  portions  appear,  if  possible,  more  in- 
scrutable to  Indian  than  they  do  to  English  lay  suitors.  Still  all 
this  homage  is  done  to  the  Common  Law,  whether  with  the  best 
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of  discretion  or  not.  Neither  are  the  blunders  our  lady's  fault. 
Like  others  who  bear  rule  in  high  places,  she  has  to  assume  a  cer- 
tain measure  of  common  sense  in  her  officers. 

It  would  not  be  wise  or  just  to  conclude,  on  the  strength  of 
such  facts  as  we  have  rapidly  surveyed,  that  our  legal  system  must 
in  itself  be  better  or  more  convenient  than  all  other  actual  or  possi- 
ble ones.  But  the  facts,  being  for  the  more  part  independent  of 
official  authority  or  persuasion,  do  give  proof  of  a  certain  masterful 
potency,  not  the  less  operative  because  not  easy  to  define.  Maitland 
found  the  right  word  for  this  quality.  The  Common  Law,  what- 
ever else  it  may  be,  is  pretty  tough.  Moralists  may  determine  (or 
have  determined  in  several  irreconcilable  ways)  whether  any  and 
what  active  virtues  are  of  a  higher  order  or  have  greater  merit 
than  toughness.    At  all  events  it  is  of  the  kind  that  prevails. 


Frederick  Pollock. 


London. 


THE  PARLIAMENT  ACT  AND  THE  BRITISH 
CONSTITUTION. 

The  Parliament  Act  undoubtedly  alters  the  balance  of  power, 
and  the  distribution  of  political  forces  in  the  British  Constitution. 
The  effects  of  the  measure  will  probably  not  be  realized  until  it  has 
been  for  some  years  in  operation ;  but  we  must  not  under-estimate 
them;  nor  should  we  compare  an  Act  which  was  deliberately  in- 
tended to  bring  about  a  great  change  with  the  Declaratory  Statutes 
of  the  seventeenth  century. 

In  an  interesting  article  on  the  Parliament  Act  which  appeared 
in  the  pages  of  the  Review,^  Mr.  Jenks  has  suggested  that  the  Act 
of  191 1  has  much  in/common  with  the  Petition  of  Right  of  1628, 
and  the  Bill  of  Rights  of  1689.  and  may  usefully  be  compared  with 
those  great  constitutional  enactments.  He  also  contends  that  the 
Parliament  Act  has  not  fundamentally  altered  the  character  of  the 
British  Constitution  because  that  Constitution  is  still  legally  alter- 
able by  Parliamentary  enactment,  and  because  the  doctrine  of  Par- 
liamentary Soverignty  in  legislation  remains  unimpaired. 

It  may  be  said  at  once  that  "fundamental  alteration"  is  an  ex- 
pression the  meaning  of  which  cannot  be  confined  to  a  change  in 
the  power  of  Parliament  to  alter,  at  its  pleasure,  the  constitution 
of  the  country.  What  is  called  "a  flexible  constitution"  may 
undergo  fundamental  alteration,  and  yet  remain  flexible.  The 
transfer  of  political  sovereignty  brought  about  by  the  extension  of 
the  franchise  and  the  redistribution  of  seats  in  1832,  and  in  1885, 
was  fundamental  change  in  each  case ;  and  so  is  the  transfer  of 
legislative  sovereignty  to  the  House  of  Commons  by  the  Parlia- 
ment Act  of  191 1. 

But  in  the  first  place  I  will  follow  out  the  suggested  comparison 
with  the  two  great  constitutional  documents  referred  to,  with  a 
view  to  ascertaining  more  clearly  the  character  of  the  Parliament 
Act. 

Three  points  of  comparison  and  contrast  stand  out  conspicu- 
ously. Firstly,  the  seventeenth  century'  enactments  did  not  profess 
to  deal  with  the  distribution  of  political  power  or  the  comparative 
claims  to  supremacy  of  one  or  other  House  of  Parliament.  They 
contained  assertions  of  some  of  the  elementary  rights  necessary  to 
the  very  existence  of  a  free  people. 
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The  citizen  is  not  to  be  deprived  of  his  property  at  the  arbitrary 
pleasure  of  the  Executive :  he  should  be  taxed  in  accordance  with 
grants  made  by  Parliament,  at  the  instance  of  the  King' — by  Par- 
liament as  representing  the  community,  to  the  King  who  states  the 
needs  of  government.  The  citizen  is  not  to  be  imprisoned  or  de- 
prived either  of  freedom  or  property  except  in  accordance  with 
law,  and  by  due  process  of  law.  The  provisions  against  the  billet- 
ing of  soldiers  in  the  Petition  of  Right,  against  the  maintenance  of 
a  standing  army  in  the  Bill  of  Rights  are  based  on  the  same  rudi- 
ments of  freedom ;  the  citizen  is  not  to  be  required  to  provide  board 
and  lodging  for  soldiers  and  mariners,  nor  are  these  to  be  exempt 
from  the  ordinary  course  of  law,  nor  is  the  Executive  to  create, 
without  consent  of  Parliament,  such  rules,  courts  and  punishments 
as  are  necessary  for  the  discipline  of  an  armed  force.  The  enact- 
ment as  to  the  suspending  and  dispensing  power  is  no  more  than 
an  assertion  that  legislative  sovereignty  resides  in  the  King  in  Par- 
liament, and  that  laws  made  by  the  King  in  Parliament  must  not 
be  nullified  by  the  action  of  the  King  in  Council.  It  is  idle  to  com- 
pare the  rights  insisted  on  in  these  two  great  statutes  with  those 
claimed  for  the  House  of  Commons  in  the  Parliament  Act. 

But  it  is  suggested  by  Mr.  Jenks  that  the  rights  acquired  in  the 
Parliament  Act  like  those  asserted  in  the  two  earlier  statutes  are 
merely  the  assertion  of  long  established  custom.  This  contention 
necessarily  breaks  down  in  respect  to  two  of  the  three  operative 
sections  of  the  Act,  and  he  then  endeavours  to  show  that  the  older 
statutes  though  declaratory  in  form,  are  really  an  invasion  of  ex- 
isting prerogative  and  that  precedent  is  invoked  to  give  colour  to 
the  assumption  that  they  made  no  constitutional  or  legal  change. 

But  it  is  impossible  to  set  aside  the  series  of  fourteenth  century 
statutes  which  were  thought  to  have  closed  every  door  to  taxation 
by  the  King  without  consent  of  Parliament,  nor  the  Statute  of 
Edward  II  which  enacted  that  legislation  must  be  by  King,  lords 
and  commons.  The  right  of  every  free  man  to  legal  process  is 
claimed  as  early  as  Magna  Charta,  and  the  action  of  the  Crown 
in  withdrawing  offenders  from  the  ordinary  course  of  justice  is 
matter  of  remonstrance  and  statutory  enactment  by  mediaeval  Par- 
liaments. Limitations  on  the  prerogative  of  the  Crown,  by  statute 
and  by  convention  in  many  branches  of  Executive  Government, 
have  developed  gradually,  and  have  been  accepted  with  reluctance : 
but  almost  from  the  moment  that  Parliament  came  into  existence, 
these  cardinal  points  were  insisted  upon,  that  the  King  could  not 
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tax  or  legislate  save  with  the  concurrence  of  Parliament,  and  that 
no  citizen  could  be  deprived  of  freedom  or  property  except  by  judg- 
ment of  the  courts  of  the  land. 

Compare  these  with  the  rights  acquired  by  the  House  of  Com- 
mons under  the  Parliament  Act.  We  may  leave  out  the  reduction 
of  the  life  of  a  Parliament  to  five  years.  No  one  has  ever  suggested 
that  the  duration  of  Parliaments  is  connected  with  the  rights  or 
privileges  of  the  Houses  inter  se.  The  matter  is  one  of  great  pub- 
lic interest :  in  the  case  of  the  Septennial  Act  it  involved  the  moral 
question  of  the  right  of  a  Parliament  to  determine,  without  refer- 
ence to  the  people,  the  period  of  its  own  existence,  but  for  the  pur- 
poses of  the  present  comparison  it  may  be  set  aside. 

The  assumption  by  the  House  of  Commons  of  legislative  Sov- 
ereignty qualified  by  the  two  years  of  grace  allowed  to  the  House 
of  Lords,  and  by  the  possibility  of  a  revival  of  the  royal  veto,  can- 
not be  described  either  as  a  statutory  definition  of  existing  practice, 
or  as  the  assertion  of  a  right  long  claimed,  and  half  admitted  in 
the  past. 

It  is  true  that  the  denial  of  any  effective  voice  to  the  House  of 
Lords  in  the  consideration  of  the  amount,  sources  or  destination 
of  the  expenditure  of  the  year  is  not  a  new  thing.  The  clause  of 
the  Parliament  Act  which  deals  with  this  matter  is  constantly  de- 
scribed and  treated  as  a  mere  codification  of  existing  practice  and 
there  is  no  doubt  that  finance  has  for  many  years  past  been  re- 
garded as  a  topic  special  to  the  House  of  Commons.  Yet  even 
here  I  think  it  may  not  be  difficult  to  show,  as  I  shall  endeavour 
to  do,  on  high  authority,  that  the  enactment  dealing  with  Money 
Bills  extends  very  largely  the  recognized  privileges  of  the  Com- 
mons :  while  the  definition  of  a  Money  Bill  is  not  exempt  from  the 
perils  which  have  always  been  said  to  attend  definition. 

The  third  distinction  which  may  be  drawn  between  the  Parlia- 
ment Act  and  the  seventeenth  century  statutes  goes  a  good  deal 
deeper.  The  Petition  of  Right  and  the  Bill  of  Rights  secured 
rights  which  should  be  common  to  all  for  every  citizen  in  the  land. 
They  were  not  passed  in  the  interest  of  a  party  nor  of  a  class.  The 
Parliament  Act  was  avowedly  a  party  measure,  designed  to  secure 
for  Liberal  legislation  chances  of  passing  into  law  as  good  as,  or 
better  than  those  of  the  legislation  of  a  party  which  possessed  a 
constant  majority  in  the  House  of  Lords. 

No  doubt  there  was,  and  is,  a  need  in  this  matter  for  constitu- 
tional reform,  but  the  object  of  the  reform  was  obscured  and  per- 
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verted  throughout  the  debates  on  the  parliament  Bill  by  the  party 
spirit  in  which  the  bill  was  conceived.  Reform  is  doubtless  needed, 
and  is  needed  in  three  directions.  First,  we  require  a  reconstitu- 
tion  of  the  House  of  Lords  which  would  make  it,  by  reduction  of 
numbers,  a  manageable  working  assembly,  an  assembly  in  which, 
so  far  as  possible,  political  parties  might  be  represented  on  terms 
approaching  to  equality.  Secondly,  a  readjustment  of  the  relations 
of  the  two  Houses  by  provisions  for  joint  session,  or  otherwise;  so 
that,  in  cases  of  settled  difference  of  opinion,  legislation  which  was 
needed  should  not  be  held  up  to  await  the  result  of  a  general  elec- 
tion. Thirdly,  the  retention,  under  new  conditions,  of  the  security 
which  the  people  of  this  country  have  hitherto  enjoyed,  owing  to 
the  conservative  tendencies  of  the  House  of  Lords,  that  great 
social  or  constitutional  changes  should  not  be  carried  into  law 
without  a  full  assurance  of  public  approval. 

These  objects  were  suggested  in  the  Preamble,  but  they  do  not 
appear  in  the  enacting  clauses  and  they  were  frankly  swept  aside 
in  debate.  This  is  the  language  in  which  Mr.  Asquith  describes  the 
character  and  purpose  of  the  change  proposed  by  Clause  3  of  the 
Bill. 

"It  is  a  change  initiated  and  advocated  with  one  object  and  one 
only,  namely,  to  make  the  progress  of  legislation  desired  by  the 
people  as  represented  here  in  the  House  of  Commons  easier  and 
more  facile  than  it  has  hitherto  been — that  is  to  say  luhen  the 
Liberal  party  is  in  power.  It  is  to  establish  in  that  sense  some- 
thing like  equality  between  the  two  parties  in  the  State,  and  it  is  to 
secure  for  us  who  are  now  in  power  an  equal  chance  of  carrying 
our  legislation."^ 

The  promises  of  the  preamble  are  to  be  left  unfulfilled,  until 
"we,  who  are  now  in  power"  can  take  full  advantage  of  the  new 
conditions  created  under  the  Parliament  Act.  In  these  three  main 
features,  then,  the  comparison  of  the  great  constitutional  statutes 
of  the  seventeenth  century  with  the  Parliament  Act  wholly  fails. 
They  dealt  with  elementary  rights  of  the  subject  against  the  execu- 
tive, they  dealt,  with  rights  which  for  centuries  had  been  insisted 
upon  and  upheld;  and  they  dealt  with  the  rights  which  should  be 
common  to  all,  not  with  the  opportunities  to  be  afforded  to  a  party. 

But  let  us  examine  the  provisions  of  this  measure  in  detail. 
There  are  but  two  clauses  which  are  of  moment,  for  the  shortening 
of  the  life  of  Parliaments  by  two  years  must  be  regarded  as  no 
more  than  an  admission  that  the  transfer  of  legislative  sovereignty 
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to  any  given  House  of  Commons  must  be  subject  to  some  limita- 
tions in  respect  of  time. 

The  first  clause,  in  the  language  of  Mr,  Jenks, 

"*  *  *  simply  consecrates  the  state  of  things  which  all  poli- 
ticians treated  as  indisputable  for  many  years  prior  to  iqoQ."' 

This  statement  needs  a  good  deal  of  modification  before  it  can  be 
accepted  as  even  approximately  accurate. 

The  clause  consists  of  three  subsections. 

The  first  provides  that  a  Money  Bill,  to  fall  within  the  opera- 
tion of  the  clause,  must  be  sent  up  to  the  Lords  at  least  one  month 
before  the  end  of  the  session,  and  must  have  failed  to  pass  without 
amendment  within  one  month  after  being  so  sent  up.  It  may  then 
be  presented  to  the  King  for  the  Royal  Assent,  and  will  become  an 
Act  of  Parliament,  without  the  assent  of  the  House  of  Lords. 

The  second  defines  a  Money  Bill,  leaving  the  Speaker  to  deter- 
mine whether  the  Bill  corresponds  with  the  definition.  The  third 
requires  the  endorsement  of  the  Speaker  on  every  Bill,  which  in 
his  opinion  is  a  Money  Bill  within  the  meaning  of  the  Act,  both 
when  the  Bill  goes  to  the  Lords  and  when  it  is  presented  for  the 
Royal  Assent.  It  further  requires  that  the  Speaker,  before  giving 
his  certificate,  shall  consult  "if  practicable,"  two  members  of  the 
Chairman's  Panel. 

Mr.  Jenks  is  not  correct  in  saying  that  the  Speaker  is  required 
to  consult  "two  of  his  colleagues"  :  the  Chairman's  Panel,  two  mem- 
bers of  which  he  is  required  to  consult,  is  a  body  of  not  more  than 
8  or  less  than  4  members,  whose  duty  it  is  to  appoint  from  among 
themselves  the  chairman  of  Standing  Committees,  and  who  in 
their  turn  are  chosen  by  the  Committee  of  Selection,  a  body  of 
eleven  members  appointed  for  every  session  by  the  House  of  Com- 
mons. Xor  is  it  the  case  that  the  provision  was  introduced  "as 
an  attempt  at  conciliating  the  House  of  Lords."  The  change  was 
made  we  believe  in  deference  to  the  wishes  of  Mr.  Speaker. 

But  these  are  matters  of  detail;  it  is  a  more  serious  question 
whether  we  can  accept  as  correct  the  statement  that  tlie  first  sec- 
tion of  the  Parliament  Act 

"*  *  *  simply  consecrates  the  state  of  things  which  all  poli- 
ticians treated  as  indisputable  for  many  years  prior  to  1909." 

There  can  be  little  doubt  now  that  the  Lords  committed  a 
political  blunder  when  they  threw  out  the  Finance  Bill  of  1909: 

'12  Columbia  Law  Review  32,  36. 
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but  it  may  not  be  difficult  to  show,  not  only  that  they  acted  within 
their  strict  constitutional  rights,  but  that  now,  under  the  Parlia- 
ment Act,  they  would  probably  be  entitled  to  deal  with  such  a  Bill 
as  not  being  a  Money  Bill. 

Controversial  legislation  should  stand  on  its  merits  and  should 
not  lean  for  support  on  bad  or  doubtful  history,  and  the  historical 
outcome  was  as  follows.  The  right  of  the  Commons  to  originate 
all  grants  of  supply  was  unquestioned ;  the  right  of  the  Lords  to 
amend  Bills  relating  to  supply  had  been  vigorously  denied  by  the 
Commons,  in  1671  and  later,  and  had  never  been  insisted  upon  by 
the  Lords.  The  right  of  the  Lords  to  reject  a  Money  Bill  had  been 
expressly  admitted  by  the  Commons  in  1671,  and  had  been  exer- 
cised by  the  Lords  in  i860.  But  by  that  time  practical  convenience, 
if  nothing  else,  made  it  undesirable  that  the  Lords  should  interfere 
with  the  financial  arrangements  of  the  year:  for  although  these 
might  be  embodied  in  several  Bills  they  constituted — and  had  con- 
stituted throughout  the  greater  part  of  the  nineteenth  century — a 
complete  scheme  for  the  income  and  expenditure  of  the  year,  sub- 
mitted by  the  Chancellor  of  the  Exchequer  to  the  House  of  Com- 
mons with  the  approval  of  the  Cabinet,  in  his  Budget  speech,  and 
adopted  after  discussion,  and  possible  amendment,  by  the  House. 

In  i860  the  Lords  rejected  a  Bill  for  the  repeal  of  the  duty  on 
paper,  while  they  passed  other  bills  providing  for  increased  taxa- 
tion to  make  good  the  loss  which  would  have  arisen  from  the  repeal 
of  the  paper  duty.  While  they  thus  kept  within  their  admitted 
right  to  reject  a  Money  Bill  they  did  in  fact  amend  Mr.  Gladstone's 
financial  scheme  for  the  year.  The  Commons  at  once  passed  reso- 
lutions by  way  of  protest;  but  in  1861,  they  took  the  practical  step 
of  embodying  all  the  provisions  for  the  imposition  or  remission 
of  taxation  in  one  Bill,  so  that  the  right  of  rejection,  if  exercised  by 
the  Lords,  meant  the  temporary  collapse  of  the  finance  of  the  year. 
The  House  of  Lords  accepted  the  practice  thus  initiated  by  the 
Commons  and,  until  1909,  they  forebore  to  meddle  in  any  way,  by 
rejection  or  amendment,  with  the  finance  Bills  which  came  before 
them:  Mr.  Jenks  regards  this  state  of  things  as  an  admission  of 
rights  which  were  "indisputable,"  and  speakers  on  behalf  of  the 
Government  so  treated  it,  in  debate,  for  reasons  of  obvious  conve- 
nience. But  Mr.  Gladstone,  speaking  in  1861,  not  of  the  right  of 
rejection  but  of  the  right  of  amendment,  used  these  words: 

"The  House  of  Lords  has  never  given  this  up,  and  I  must  say 
I  think  they  are  right.     Cases  might  arise  in  which,   from  the 
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illegitimate  incorporation  of  elements  not  financial  into  financial 
measures  it  might  be  wise  and  just  to  fall  back  on  the  full  extent 
of  their  privileges."* 

In  1909,  the  Lords  thought  that  novelties  of  principle,  and 
"elements  not  financial"  had  been  incorporated  into  the  Finance 
Bill  of  that  year,  and  that  the  countr\'  should  have  an  opportunity 
of  pronouncing  an  opinion  on  the  measure.  The  action  may  have 
been  unwise  but  it  can  hardly  be  described  as  unjustifiable  either 
on  a  historical  view  of  their  admitted  privileges,  or  on  the  interpre- 
tation of  the  Parliament  Act  as  tested  bv  practice. 

The  Parliament  Act  came  into  operation  in  191 1  before  the 
Finance  Bill  for  that  year  was  passed.  Before  being  sent  to  the 
Lords  it  was  necessary  that  this  Finance  Bill  should  be  submitted 
to  the  Speaker  in  order  that  he  might  express  his  opinion  whether 
it  was  a  Money  Bill  as  defined  in  the  Act.  The  Speaker  refused 
to  certify  that  the  Finance  Bill  of  191 1  was  a  Money  Bill  within 
the  meaning  of  the  Act. 

A  careful  study  of  the  Bill  reveals  that  it  provides  for  the  exer- 
cise by  the  Post  Master  General  of  certain  powers  and  duties  in 
respect  of  stamps,  postal  orders,  and  licences  hitherto  exercised  by 
the  Commissioners  of  Inland  Revenue,  either  concurrently  with  or 
to  the  exclusion  of  the  Commissioners.  Thus  the  Bill  failed  in  the 
requirement  that  it  should  contain  "only  provisions  dealing  with 
all  or  any"  of  the  subjects  specified  as  proper  to  a  Money  Bill. 
The  Lords  if  they  had  so  pleased  might  have  rejected  or  amended 
the  Bill,  and  it  could  not  have  been  passed  over  their  heads  as  pro- 
vided in  the  Parliament  Act. 

The  decision  of  the  Speaker  on  this  point  serves  to  show  that 
the  Lords  had  right  on  their  side  when  they  dealt  with  the  Finance 
Bill  of  1909  as  being  outside  the  category  of  ordinary  Money  Bills: 
for  it  is  difficult  to  suppose  that  the  elaborate  provisions  for  land 
valuation  and  for  appeals  from  the  decisions  of  the  valuers  would 
not  have  been  treated,  like  the  provisions  in  respect  of  stamps  and 
postal  orders  in  the  Bill  of  191 1,  as  being  outside  the  subjects  to 
which  a  Money  Bill  is  limited  by  the  terms  of  the  Parliament  Act. 

But  the  decision  suggests  other  considerations  besides  the 
perils  of  definition.  It  may  be  possible  to  restrict  the  meaning  of 
the  words  Money  Bill  to  a  Bill  dealing  with  supply,  taxation,  appro- 
priation, issue  and  account,  or  the  raising  and  guarantee  of  loans ; 
and  to  allow  to  a  Second  Chamber  a  free  hand  in  dealing  with  any 
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Bill  which  included  other  matters  not  merely  subsidiary  to  these. 
But  on  the  other  hand  it  is  not  possible  to  discriminate,  between 
taxation  which  is  intended  to  raise  revenue,  and  taxation  designed 
to  carry  out  some  grave  social  or  economic  change. 

The  Parliament  Act  enables  a  House  of  Commons  even  in  the 
last  year  of  its  existence  to  pass  a  Money  Bill  which  should  impose 
such  taxation  on  land,  or  railways  or  Church  property  as  would 
result  in  the  nationalization  of  land  or  railways,  or  the  disendow- 
ment  of  the  Church;  the  House  of  Lords  would  be  powerless  to 
deal  with  the  Bill:  the  electorate  would  have  no  opportunity  of 
expressing  an  opinion  upon  it ;  and  a  social  revolution  would  be 
carried  out  under  the  guise  of  a  Money  Bill  the  discussion  of  which 
under  present  conditions  might  be  mechanical  in  the  House  of 
Commons,  and  would  be  futile  in  the  House  of  Lords ;  while  a 
general  election  would  follow  too  promptly  on  the  passing  of  this 
measure  to  give  time  to  the  people  for  the  due  consideration  of  its 
effects.  But  this  section  of  the  Parliament  Act  cannot  be  dismissed 
without  some  reference  to  the  duties  laid  upon  the  Speaker,  and 
the  change  which  may  be  produced  in  the  character  of  that  great 
office. 

It  is  difficult  to  overestimate  the  importance  to  the  House  of 
Commons  of  the  maintenance  of  that  dignified  and  impartial  atmos- 
phere which  surrounds  the  Speaker  of  to-day.  We  must  not  for- 
get that  this  was  not  always  so,  that,  until  the  eighteenth  century 
was  well  advanced  Mr.  Speaker  held  an  office  in  the  Government, 
and  was  supposed  to  be  the  mouthpiece  of  the  Crown.  The  history 
of  the  Chair  is  long  and  interesting,  but  it  is  to  the  great  Speakers 
of  the  nineteenth  century  that  we  owe  the  splendid  traditions  with 
which  the  office  is  now  invested,  and  which  are  worthily  main- 
tained at  the  present  time.  The  duty  cast  upon  Mr.  Speaker  in 
recent  years  of  granting  or  refusing  the  closure  has  tested,  only 
to  prove,  the  confidence  of  the  House  in  the  judicial  fairness  of  its 
Speakers:  but  closure  of  debate  is  a  passing  annoyance  to  those 
who  desire  to  prolong  debate.  The  duty  of  determining  the  char- 
acter of  a  Money  Bill  is  one  the  discharge  of  which  may  involve 
grave  political  consequences  to  the  government  of  the  day.  If  at 
the  close  of  the  long  debates  on  the  Finance  Bill  of  1909  it  had 
been  required  of  the  Speaker  that  he  should  grant  or  refuse  his 
certificate  that  the  Bill  was  a  Money  Bill,  the  fate  of  the  Govern- 
ment might  have  depended  on  his  decision.  It  is  difficult  to  sup- 
pose that  the  occupant  of  the  Chair  can  thus  be  brought  into  con- 
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tact  with  such  issues  of  party  politics  and  escape  the  suggestion 
of  party  bias,  or  that  the  choice  of  a  Speaker  at  the  commence- 
ment of  a  ParHament  will  henceforth  be  uncoloured,  as  it  is  now, 
by  considerations  of  party  questions  which  he  may  have  to  decide. 

It  was  not  difficult  to  construct  a  Parliamentary  tribunal  which 
would  have  been  competent,  and  fair.  On  this  point  Mr.  Jenks 
writes  apparently  without  regard  to  the  alternatives  suggested  in 
debate.  The  matter  is  now  settled,  fqr  better  for  worse,  so  long 
as  the  Parliament  Act  remains  on  the  statute  book  in  its  present 
form,  and  all  that  remains  to  be  said  is  that  in  order  to  save  them- 
selves a  slight  effort  in  constructive  legislation  Mr.  Asquith's  Gov- 
ernment have  risked  one  of  the  most  valued  and  characteristic  pos- 
sessions of  the  House  of  Commons. 

We  now  come  to  the  second  section  of  the  Act,  which  provides 
that  a  Public  Bill  other  than  a  Money  Bill  or  a  Bill  to  extend  the 
duration  of  Parliament  shall  become  law,  with  or  without  the  assent 
of  the  House  of  Lords,  if  it  is  passed  by  the  Commons  and  rejected 
by  the  Lords  in  three  successive  sessions,  and  if  two  years  have 
elapsed  from  the  date  of  the  first  occasion  of  the  second  reading 
of  the  Bill.  We  may  take  this  in  connection  with  the  third  section 
which  qualifies  the  effect  of  it  by  the  reduction  of  the  life  of  a 
Parliament  to  five  years ;  but  we  should  note  the  form  of  qualifica- 
tion. If  Parliament  is  dissolved  while  a  measure  is  still  running  its 
course  under  section  two,  and  the  measure  has  not  yet  been  rejected 
in  three  successive  sessions  or  is  still  within  the  two  years  of  its 
first  second  reading,  the  country  will  have  an  opportunity  of  pro- 
nouncing on  its  merits  at  the  general  election  which  will  then  take 
place :  it  will  have  no  such  opportunity  otherwise. 

Your  contributor  assumes  that  while  the  first  section  of  the 
Parliament  Act  merely  gives  statutory  force  to  existing  practice, 
the  second  is  "a  practical  solution"  of  the  difficulty  arising  from  a 
deadlock  between  the  two  Houses.  It  is  only  a  practical  solution 
in  this  sense,  that  if  A  and  B  differ  as  to  what  is  best  to  be  done 
in  the  interest  of  C,  the  question  is  "practically  solved"  if  B  is 
gagged  and  bound  by  A,  who  then  proceeds  to  deal  with  C  as  he 
pleases. 

It  is  idle  to  describe  this  as  the  solution  of  a  deadlock.  Clumsy 
as  was  the  old  method  of  holding  up  legislation  until  a  general 
election  could  decide  the  question  between  the  Houses,  it  had  at 
least  the  merit  of  making  the  people  the  umpire  between  Lords 
and  Commons.    Unfair  as  was  the  balance  of  party  power  in  the 
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Lords  it  might  at  least  be  said  that  the  Conservative  party  could 
not  be  charged  with  introducing  measures,  destructive  of  long 
established  order  and  institutions,  which  need  time  for  explanation 
and  consideration. 

Various  modes  of  meeting  the  deadlock  difficulty  might  be  and 
were  suggested — a  reduction  in  the  number,  with  or  without  change 
in  the  composition  of  the  House  of  Lords,  conference  and  joint 
sessions  of  the  two  Houses,  or  of  representatives  chosen  by  each, 
and  referendum  of  special  measures  when  demanded  on  the  respon- 
sibility of  a  majority  of  one  or  other  House.  These  are  some  of 
the  possibilities  of  the  settlement  of  a  constitutional  difficulty. 
The  actual  solution  provided  by  the  Parliament  is  the  introduction 
of  single  chamber  Government  during  the  first  three  years  of  a 
Parliament's  existence. 

It  may  be  maintained  that  at  a  general  election  the  voters 
choose  with  their  eyes  open,  they  know  the  men  who  will  form  a 
government,  and  they  know  their  programme :  they  are  prepared 
to  take  the  consequences  of  the  Parliament  Act.  This  is  a  specious 
argument  but  it  will  not  apply  to  the  existing  conditions  of  politics 
or  to  the  conditions  of  our  constituton. 

Snce  1885  the  old  party  system  has  been  invaded  by  the  intro- 
duction of  groups  independent  of  the  two  great  parties  in  the 
State.  The  Parliament  elected  in  1885  contained  a  Nationalist 
party,  indifferent  to  British  or  imperial  politics,  but  prepared  to 
support  the  Liberals  or  the  Conservatives,  if  either  would  offer  a 
prospect  of  Home  Rule.  Mr.  Gladstone  accepted  support  which 
gave  him  a  majority  in  the  House  of  Commons,  and  introduced 
the  Home  Rule  Bill  of  1886,  in  obedience  to  the  demands  of  the 
Nationalist  groups.  No  one  has  ever  suggested  that  such  a  measure 
was  a  feature  of  the  general  election  of  1885.  The  Bill  was  re- 
jected first  by  the  House  of  Commons  and  then  by  the  country, 
but  its  introduction  is  significant  of  what  may  happen  in  a  House 
in  which  independent  groups  are  prepared  to  give  their  support  in 
return  for  measures  which  they  desire,  although  the  country  may 
not  desire  them,  and  are  able  to  insist  on  the  passage  of  those 
measures  without  delay,  although  the  electors  may  have  had  no 
opportunity  of  considering  them. 

We  have  now  four  parties  in  the  House  of  Commons,  the 
Unionists  are  the  largest  of  these,  then  come  the  Liberals  who  form 
the  Government,  and  then  come  the  two  independent,  irresponsible 
groups,  84  Nationalists  and  42  Labour  members.     They  are  irre- 
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sponsible  because  they  do  not  contemplate  the  assumption  of  office, 
they  exist  to  g-et  what  they  can,  the  Nationalists  for  a  part>',  the 
Labour  members  for  a  class.  Without  the  support  of  these  groups 
the  Government  could  not  retain  office:  and  their  presence  is  a 
warning  that  some  safeguard  is  needed  against  legislation  which 
has  not  been  approved  by  the  country  and  which  may  be  reluctantly 
accepted  by  the  Government  and  its  supporters  as  the  alternative 
to  loss  of  office  and  power. 

And  another  argument  against  this  hasty  solution  of  the  sup- 
posed difficulties  of  the  deadlock  is  to  be  found  in  the  facts  of  the 
British  Constitution.  It  is  a  commonplace  with  writers  on  con- 
stitutional subjects  to  dwell  on  the  omnipotence  of  our  Parliament, 
and  the  defencelessness  of  our  institutions  against  organic  change 
at  the  will  of  the  majority. 

The  elaborate  securities  provided  in  other  great  democracies 
are  absent  from  our  constitution.  Hitherto  we  have  depended  on 
the  Conservative  tendencies  of  our  Second  Chamber  to  secure  an 
appeal  to  the  people  before  drastic  changes,  whether  social  or  con- 
stitutional, can  become  law.  That  security  is  now  taken  away :  the 
change  is  something  much  more  formidable  than  "the  practical 
solution  of  a  deadlock." 

The  serious  issues  of  the  Parliament  Act  have  not  received 
from  your  learned  contributor  the  serious  consideration  which  they 
deserve :  on  its  more  superficial  aspects,  as  noticed  by  him,  I  would 
say  but  a  few  words. 

It  is  true  that  the  House  of  Lords  retains  the  power  of  delaying 
a  measure  for  two  years,  and  it  is  suggested  that  during  this  period 
a  complicated  and  technical  measure  may  be  improved  by  the  efforts 
of  the  Second  Chamber,  while  a  contentious  measure  will  be  sub- 
ject to  scrutiny  and  criticism  at  the  bar  of  public  opinion,  the  ex- 
pression of  which  may  make  it  impossible  for  the  measure  to  be 
passed  under  the  operation  of  the  Act. 

We  may  doubt  whether  revision  by  the  House  of  Lords,  as  at 
present  constituted,  would  be  gratefully  accepted  by  a  majority 
in  the  House  of  Commons  which  desires  that  legislation  should  be 
drastic,  and  that  in  some  cases  it  shall  operate  as  a  punishment  on 
political  opponents.  Nor  is  much  credit  to  be  obtained  under  such 
circumstances  by  smoothing  over  difficulties  and  mitigating  the 
hardship  of  crude  legislative  proposals.  Useful  amendments  might 
be  accepted,  not  on  their  merits  but  to  avoid  delay,  and  the  public 
would  be  informed  by  the  organs  of  the  government  that  a  Bill 
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maimed  and  truncated  by  an  ill  disposed  House  of  Lords  was  better 
than  none. 

We  have  yet  to  learn  the  value  of  two  years  delay  in  the  passage 
of  such  highly  contentious  measures  as  the  Bills  for  Home  Rule, 
and  Welsh  Disestablishment,  or  the  effect  of  public  opinion  in  com- 
pelling amendment,  or  withdrawal;  but  this  at  any  rate  is  clear, 
that  a  government  which  was  compelled  to  withdraw  bills  of  this 
nature  because  it  was  discovered  in  the  course  of  two  years  from 
their  second  reading  that  they  were  repugnant  to  the  public  opinion 
of  the  country  would  suffer  a  blow  to  its  prestige  from  which  re- 
covery would  be  difficult  if  not  impossible. 

We  have  also  to  realize  that  a  situation  new  to  our  political  life 
will  be  created  by  the  suspension  of  a  measure  which  may  excite 
violent  feeling,  which  has  passed  in  a  form  which  it  is  impossible  to 
amend,  and  which  will  become  law  if  a  government  can  retain  office 
for  the  necessary  time.  What  for  instance  will  be  the  attitude  of  the 
Nationalists  and  the  people  of  Ulster  while  the  Home  Rule  Bill  is 
running  the  course  provided  for  it  by  the  Parliament  Act? 

There  is  one  aspect  of  the  Parliament  Act  upon  which  your 
contributor  has  hardly  touched.  It  is  this.  The  present  House  of 
Lords  contains  many  men  of  great  ability  and  wide  political  ex- 
perience ;  there  are  also  in  the  present  House  of  Commons  men  of 
keen  insight  and  ready  utterance,  who  inevitably  at  no  very  dis- 
tant date  will  succeed  to  peerages.  Is  it  either  just  or  wise  to  rele- 
gate this  trained  ability  to  an  assembly  the  duties  of  which  are 
confined  to  revision,  suggestion  and  delay?  I  doubt  very  much 
whether  it  will  be  possible  to  refuse  these  men  access  to  the  assem- 
bly which  is  now  the  seat  of  legislative  sovereignty. 

The  Parliament  Act,  like  most  constitutional  machinery  will 
probably  develop  in  some  directions  which  its  framers  did  not  con- 
template; but  it  is  plain  that  whether  we  regard  the  conditions 
under  which  it  was  passed,  or  the  possibilities  of  its  working,  there 
is  no  place  for  the  genial  optimism  of  your  contributor.  England 
has  embarked  upon  a  course  of  constitutional  change  and  we  can- 
not now  forecast  the  results  either  upon  her  own  domestic  polity, 
or  on  the  diverse  elements  which  make  up  the  British  Empire. 

WiUviAM  R.  Anson. 
Oxford. 


PROGRESS  IN  REFORM  OF  LEGAL 
PROCEDURE. 

Ever  since  1909,  the  Bar  Associations  of  the  State  and  of  the 
City  of  New  York  have  been  engaged  in  considering  what  amend- 
ments to  the  New  York  Code  of  Civil  Procedure  were  necessary 
to  remove  as  far  as  possible  by  legislation  the  evils  of  unreason- 
able delay  and  expense  in  the  determination  by  the  courts  of  con- 
troversies between  citizens.  We  recognized  that  delay  of  justice 
was  often  a  denial  of  justice,  and  that  it  was  desirable  to  ter- 
minate in  one  trial  the  litigation  upon  questions  of  fact,  leaving 
the  decision  upon  questions  of  law,  arising  upon  the  facts,  to  more 
deliberate  consideration  by  the  court  of  first  instance  and  by  the 
appellate  tribunals. 

The  Constitution  of  the  State  of  New  York  has  organized  our 
courts  so  that  all  questions  of  fact  are  to  be  decided  finally  in  the 
Supreme  Court. 

"*  *  *  the  jurisdiction  of  the  Court  of  Appeals  except  where 
the  judgment  is  of  death,  shall  be  limited  to  the  review  of  ques- 
tions of  law.     *     *     *"^ 

When  David  Dudley  Field  drew  the  original  Code  of  Proced- 
ure of  1848,  he  provided  that  the  writ  of  error  should  be  abolished 
and  that  review  should  be  by  appeal.  It  was  his  intention  to  give 
to  the  appellate  courts  the  same  power  to  render  final  judgment 
upon  the  record  that  the  Chancellor  had  upon  appeal.  The  Gen- 
eral Term  of  the  New  York  Superior  Court  held  that  it  had  this 
power  in  a  common  law  action.^ 

But  unfortunately  the  Court  of  Appeals  took  a  more  narrow 
view  of  the  subject,  and  held  in  Griffin  v.  Marquardt,  reversing  the 
General  Term  of  the  Supreme  Court  in  the  First  District,  that 
final  judgment  should  only  be  entered 

"where  it  is  entirely  plain,  either  from  the  pleadings  or  from 
the  very  nature  of  the  controversy,  that  the  party  against  whom 
the  reversal  is  pronounced  cannot  prevail  in  the  suiL"^ 

This  was  an  equity  case. 

The  evils  resulting  from  this  decision  were  great.  New  trials 
were  multiplied  both  in  common  law  and  equity  cases.  The  Court 

'Art.  6,  §  9- 

*Astor  V.  L'Amoreaux  (1851)  4  Sandf.  524,  reversed  (1853)  8  N.  Y.  107. 

'(1858)  17  N.  Y.  28.  32- 
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of  Appeals  discovered  these  evils  and  pointed  them  out  with  re- 
gret that  it  was  "powerless  to  redress."  In  Walters  v.  Syracuse 
R.  T.  Co.,  the  court  said : 

"Moreover,  it  frequently  happens  that  cases  appear  and  re- 
appear in  this  court,  after  three  or  four  trials,  where  the  plaintiff 
on  every  trial  has  changed  his  testimony  in  order  to  meet  the 
varying  fortunes  of  the  case  upon  appeal.  It  often  happens  that 
his  testimony  upon  the  second  trial  is  directly  contrary  to  his 
testimony  on  the  first  trial,  and  when  it  is  apparent  that  it  was 
done  to  meet  the  decision  on  appeal  the  temptation  to  hold  that 
the  second  story  was  false  is  almost  irresistible."* 

Yet  the  Court  held  it  had  no  power  to  do  justice  in  such  a  case. 

During  Mr.  Field's  life  time  he  and  Judge  Dillon  made  a 
vigorous  attempt  to  remedy  these  evils  and  in  a  report  to  the  Amer- 
ican Bar  Association  presented  in  1885,'  recommended  that  ap- 
pellate courts  should  have  power  to  render  final  judgment.  Un- 
fortunately, no  attention  was  paid  to  this  recommendation.  The 
evil  had  been  aggravated  by  the  Throop  Code,  which  in  1880  took 
away  from  the  General  Term  and  the  Court  of  Appeals  the  power, 
which  they  had  previously  possessed,  to  examine  the  whole  case 
upon  appeals  from  the  Surrogate's  Court,  both  upon  the  facts  and 
the  law,  and  to  render  final  judgment  upon  the  merits.* 

The  evils  which  have  been  referred  to  increased  with  the  in- 
crease of  litigation.  Justices  Ingraham,  Scott  and  Freedman  of 
the  First  Department,  and  Justice  Hirschberg  of  the  Second  De- 
partment, pointed  them  out  before  the  Commission  on  the  Laws 
Delay.'^  The  author  of  this  paper  called  attention  to  them  in  an 
article  published  in  this  Review;*  he  read  a  paper  on  the  same 
subject  before  the  State  Bar  Association  in  1909'  and  it  was  re- 
ferred by  that  Association  to  its  Committee  on  Law  Reform. 
Judge  Rodenbeck  read  an  admirable  paper  on  the  same  subject 
before  the  Association  in  1911.^°  It  had  meanwhile  been  under 
consideration  by  the  Committee  on  Law  Reform  of  the  Bar  As- 

*(i904)    178  N.  Y.  50,  53- 

"8  Proceedings  American  Bar  Association  323,  337. 

•Robinson  v.  Raynor  (1864)  28  N.  Y.  494,  497;  Gardiner  v.  Gardiner 
(1865)  34  N.  Y.  155,  164;  Burger  v.  Burger  (1888)  in  N.  Y.  523,  526-7; 
Clapp  V.  Fullerton  (1866)  34  N.  Y.  190,  195-6;  Schenck  v.  Dart  (i860)  22 
N.  Y.  420,  422-3;  Devin  v.  Patchin   (1863)  26  N.  Y.,  441,  445-8. 

^Report  of  Commission  on  Laws  Delay,  p.  245,  246,  270,  278,  288. 

•"Appellate  Jurisdiction"  7  Columbia  Law  Review  248;  "The  Abuse  of 
New  Trials"  3  Michigan  Law  Review  257. 

•32  N.  Y.  State  Bar  Association  32. 

"34  N.  Y.  State  Bar  Association  354, 
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sociation  of  the  City  of  New  York.  The  two  Committees  worked 
together  and  agreed  upon  a  bill  which  with  some  amendments  was 
adopted  by  the  Legislature  and  became  a  law  on  the  first  day  of 
September.  This  effects  such  a  radical  change  in  procedure  that 
it  should  be  quoted  at  length.  It  amends  section  1317  of  the  Code 
as  follows: 

"Section  13 17.    Judgment  or  order  on  appeal. 

"Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate 
division  of  the  supreme  court,  or  appellate  term,  to  which  the  ap- 
peal is  taken,  may  reverse  or  affirm,  wholly  or  partly,  or  may 
modify,  the  judgment  or  order  appealed  from,  and  each  inter- 
locutory judgment  or  intermediate  order,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties.  It  shall  thereupon  render  judgment  of  affir- 
mance, judgment  of  reversal  and  final  judgment  upon  the  right 
of  any  or  all  of  the  parties,  or  judgment  of  modification  thereon, 
according  to  law  except  where  it  may  be  necessary  or  proper  to 
grant  a  new  trial  or  hearing,  when  it  may  grant  a  new  trial  or 
hearing.  When  a  trial  has  been  before  a  jury,  the  judgment  of 
the  appellate  court  must  be  rendered  either  upon  special  findings 
of  the  ]uvy  or  the  general  verdict,  or  upon  a  motion  to  dismiss 
the  complaint  or  to  direct  a  verdict.  A  judgment,  affirming  wholly 
or  partly  a  judgment,  from  which  an  appeal  has  been  taken,  shall 
not,  expressly  and  in  terms,  award  to  the  respondent,  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  him  by  the  judg- 
ment so  affirmed.  After  hearing  the  appeal,  the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defects  or  to  ex- 
ceptions which  do  not  affect  the  substantial  rights  of  the  parties. "^^ 

This  bill,  if  administered  in  the  right  spirit  will  accomplish 
two  reforms  of  vital  importance. 

I.  It  does  away  with  the  multiplicity  of  new  trials  by  di- 
recting the  appellate  court  to  render  "final  judgment  upon  the 
right  of  all  or  any  of  the  parties."  \Vhere  the  case  had  been 
tried  before  a  jury  this  judgment  must  be  rendered,  "*  *  * 
either  upon  special  findings  of  the  jury,  or  the  general  ver- 
dict, or  upon  a  motion  to  dismiss  the  complaint  or  to  direct  a  ver- 
dict. *  *  *"  This  clause  was  proposed  by  Senator  Hinman 
and  makes  it  necessary  for  a  party  to  a  jury  trial  who  desires  that 
the  appellate  court  should  render  final  judgment,  either  to  proaire 
special  findings  or  to  move  to  dismiss  or  to  direct  a  verdict. 

When  special  findings  of  the  jury  are  made  upon  contested 

"Laws  N.  Y.  1912,  Ch.  380.  In  an  opinion  handed  down  November  7. 
1912.  in  Bonnette  v.  Molloy,  the  Appellate  Division,  First  Department,  gave 
full  effect  to  this  amendment,  modified  the  finding  of  fact  made  at  Special 
Term,  and  rendered  final  judgment  accordingly. 
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questions  of  fact,  the  appellate  court  can  consider  them  in  con- 
nection with  the  other  facts  appearing  on  the  record,  and  render 
final  judgment  upon  the  right  of  the  parties  upon  the  facts  thus 
appearing.  If  a  motion  is  made  to  dismiss  the  complaint  or  to 
direct  a  verdict  and  either  is  denied  or  granted,  the  court  on  ap- 
peal can  reverse  the  decision  of  the  trial  court  and  render  its  de- 
cision upon  the  merits.  If  for  example,  the  court  should  be  of 
opinion  that  the  complaint  should  have  been  dismissed,  it  is  di- 
rected to  render  judgment  of  dismissal. 

If  a  motion  to  dismiss  has  been  granted,  and  the  court  is  of 
opinion  that  plaintiff  was  entitled  to  a  verdict,  it  can  order  judg- 
ment accordingly.  In  such  case  it  would  have  power  to  remit 
the  action  for  an  assessment  of  damages  at  trial  term. 

If  the  appellate  court  is  of  opinion  that  a  verdict  should  have 
been  directed,  the  court  should  render  judgment  as  in  its  opinion 
the  direction  should  have  been  given  on  the  trial. 

In  short  this  act  gives  to  the  Appellate  Division  or  Appellate 
Term  of  the  Supreme  Court  the  full  power  of  the  trial  term. 
The  lack  of  such  a  power,  essential  as  it  is  to  the  speedy  admin- 
istration of  justice,  cost  the  litigants  in  Reich  v.  Cochran^'^  twenty 
years  of  litigation.  So  in  Brady  v.  Cassidy'^^  the  litigation  lasted 
twelve  years.  All  this  time  defendants  had  been  in  possession 
of  goods  sold  them  by  plaintiff,  for  which  they  had  never  paid. 

It  will  naturally  be  asked :  How  can  the  decision  of  the  Ap- 
pellate Division  in  such  cases  be  reviewed  in  the  Court  of  Appeals  ? 
This  is  provided  by  an  amendment  to  section  1338  of  the  Code. 

This  also  will  be  quoted  in  full : 

"Section  1338.  When  reversal  presumed  not  to  be  on  a  ques- 
tion of  fact. 

"Upon  an  appeal  to  the  court  of  appeals  from  a  judgment, 
reversing  a  judgment  entered  upon  the  report  of  a  referee,  upon 
the  verdict  of  a  jury  or  a  decision,  or  a  determination  in  the  trial 
court;  or  from  an  order  granting  a  new  trial,  upon  such  a  re- 
versal; it  must  be  conclusively  presumed  that  the  judgment  was 
not  reversed,  or  the  new  trial  granted,  upon  a  question  of  fact, 
unless  the  particular  question  or  questions  of  fact  upon  which  the 
reversal  was  made  or  the  new  trial  was  granted  are  specified  and 
referred  to  by  number  or  other  adequate  designation  in  the  body 
of  the  judgment  or  order  appealed  from."^* 

''(1911)  201  N.  Y.  450,  452. 
"(1895)  145  N.  Y.  171. 
"Laws  n;  Y.  1912,  Ch.  361. 
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This  act  removed  the  limitation  to  which  Justices  of  the  Ap- 
pellate Division  have  often  called  attention,  that  their  Court  had 
no  power  to  find  facts,  but  could  only  pass  on  findings  below.  It 
expressly  directs  them  to  specify  in  the  judgment  or  order  of  re- 
versal "the  grounds  of  reversal  upon  a  question  of  fact." 

These  findings  thus  specified  form  part  of  the  record.  As 
findings  of  fact,  they  are  conclusive  upon  the  Court  of  Appeals. 
Upon  them  that  Court  is  authorized  to  render  final  judgment  as 
it  did  in  Jackson  v.  Andrews^^  and  in  other  cases  where  the  facts 
were  found  in  final  form. 

Marcus  T.  Hun  is  entitled  to  great  credit  for  the  part  he  took 
in  drawing  and  advocating  this  latter  bill. 

The  amendments  thus  considered  confer  upon  the  Appellate 
Division  the  same  power  to  review  the  decision  of  the  court  be- 
low and  to  render  final  judgment  upon  the  merits  that  the  United 
States  Circuit  Courts  of  Appeal  have  in  equity  and  admiralty 
cases.  This  power  has  been  exercised  by  them  and  their  prede- 
cessors, in  equity  and  admiralty  cases,  since  the  foundation  of  the 
government.  It  was  the  experience  the  author  of  this  paper  has 
had  in  the  federal  courts,  which  led  him  to  be  so  strenuous  in  ad- 
vocating legislation  which  should  give  to  the  State  Court,  sitting 
in  the  court  house  on  Madison  Square,  the  same  power  that  is 
possessed  by  its  sister  court,  sitting  in  City  Hall  Park.  Can  any 
one  deny  that  the  state  courts  should  possess  power  as  ample 
within  their  jurisdiction  as  the  federal  courts? 

The  difference  between  the  powers  of  the  federal  and  the 
state  appellate  courts  in  New  York,  prior  to  September  i,  191 2, 
may  be  illustrated  by  the  decisions  in  two  cases  of  public  import- 
ance. 

The  State  of  New  York  made  a  law  that  the  maximum  price 
for  gas  in  the  City  of  New  York  should  be  eighty-five  cents  per 
thousand  feet.  An  action  was  brought  in  the  United  States  Cir- 
cuit Court  to  enjoin  the  enforcement  of  this  law  on  the  ground 
that  it  was  confiscatory.  Judge  Lacombe  decided  that  as  matter 
of  fact,  this  rate  would  not  enable  the  Gas  Company  to  earn  a 
reasonable  return  for  its  invested  capital.  He  therefore  granted 
the  relief  asked.  The  Supreme  Court  of  the  United  States,  on 
appeal,  reviewed  this  decision  on  the  facts,  reversed  it,  and  sus- 
tained the  constitutionality  of  the  law.^®     This  judgment  afifected 

"(1874)  59N.  Y.  244. 

"Willcox  V.  Consolidated  Gas  Co.  (1908)  212  U.  S.  19. 


690  COLUMBIA    LAW   REVIEW. 

the  welfare  of  over  five  million  people.  How  unjust  it  would 
have  been  to  make  the  decision  of  one  man  final  on  such  a  point. 

Yet  this  is  what  the  state  practice  in  New  York  would  have 
done  prior  to  the  amendment  before  quoted.  It  is  true  that  the 
Appellate  Division  had  power  to  reverse  upon  the  facts.  But  in 
view  of  the  ruling  that  under  the  Code,  as  it  was,  the  Appellate 
Division  had  no  power  to  decide  what  the  facts  were,  but  could 
only  reverse  and  order  a  new  trial,  it  became  customary  to  treat 
the  finding  of  the  Trial  Justice  on  the  facts  as  conclusive,  unless 
it  was  against  the  weight  of  evidence. 

This  may  be  seen  from  the  report  of  Christopher  &  Tenth  St. 
R.  R.  V.  Twenty-third  St.  Railway.^''  The  contract  under  adjudica- 
tion in  that  case  was  of  great  pecuniary  value,  and  aflfected  the 
interest  of  millions  of  passengers.  The  decision  of  the  trial  judge 
upon  the  facts  was  held  conclusive  by  the  General  Term,  and  by 
the  Court  of  Appeals.  The  General  Term  intimated  that  it  would 
have  decided  this  question  of  fact  differently;  but  it  was  again 
"powerless  to  redress."  The  power  which  was  lacking  is  now 
restored,  to  the  honor  of  the  Court  and  the  great  advantage  of 
the  citizen. 

And  now  let  us  call  attention  to  another  reform  of  great  im- 
portance effected  by  the  amendment  of  section  13 17.  It  requires 
the  appellate  court  to  give  judgment 

"without  regard  to  technical  errors  or  defects  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties." 

It  is  difficult  to  account  for  the  adoption  of  a  contrary  rule. 
Goldwin  Smith  said  of  the  acute  and  learned  Baron  Parke,  who 
was  largely  responsible  for  the  adoption  of  the  technical  rule  of 
reversal  referred  to^^  that  he  cleverly  reduced  the  law  of  England 
to  an  absurdity. 

The  Justices  of  the  Appellate  Division  in  their  testimony  be- 
fore the  Comniission  on  the  Laws  Delay  already  cited,  bore  wit- 
ness to  the  evils  flowing  from  this  technical  and  unjust  decision. 
It  has  been  abrogated  in  England  by  the  Judicature  Acts.^'  In 
the  State  of  New  York,  so  far  as  criminal  cases  are  concerned, 
it  was  changed  by  section  542  of  the  Code  of  Criminal  Procedure : 

"(1894)  78  Hun  462,  aff'd.  (1896)  149  N.  Y.  51. 

"Crease  v.  Barrett  (1835)  i  C.  M.  &  R.  918,  932. 

"Note  the  language  of  Lord  Chief  Justice  Coleridge  in  Reg.  v.  Gibson 
(1887)  L.  R.  18  Q.  B.  D.  537,  540. 
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"After  hearing  the  appeal,  the  court  must  give  judgment,  with- 
out regard  to  technical  error  or  defects  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties." 

To  this  section  the  Court  of  Appeals  gave  a  liberal  construc- 
tion in  People  v.  Strollo.^^  The  same  section  was  construed  in 
a  very  enlightening  way  in  People  v.  Wenzel^^  The  Court  after 
reviewing  the  evidence  on  the  merits,  as  it  is  required  to  do  by 
section  528  of  the  Code  of  Criminal  Procedure,  "when  a  judg- 
ment is  of  death,"  and  finding  that  the  evidence  of  guilt  was  sat- 
isfactory, held  that  error  in  the  admission  of  improper  testimony 
did  not  affect  the  substantial  rights  of  the  parties.  The  same  rul- 
ing was  made  in  a  case  of  manslaughter.^* 

Even  without  legislation  the  present  Court  of  Appeals  has 
found  a  way  to  modify  the  rule  that  prejudice  was  to  be  pre- 
sumed as  the  consequence  of  every  error.  In  Post  v.  Brooklyn 
Heights  R.  R.,  the  Court  said: 

"There  are  errors  in  this  record,  but  we  fmd  none  calling  for 
reversal,  when  the  circumstances  under  which  the  erroneous  rul- 
ings were  made  and  their  probable  effect  on  the  result  are  taken 
into  account.  Under  our  system  of  appeals  every  error  does  not 
require  a  new  trial,  for  the  vast  judicial  work  of  the  State  could 
not  be  done  on  that  basis.  Unless  the  error  is  so  substantial  as 
to  raise  a  presumption  of  prejudice,  it  should  be  disregarded,  for 
undue  delay  is  a  denial  of  justice.    *    *    *"^^ 

These  decisions  afford  good  ground  for  believing  that  the  ap 
pellate  courts  will  give  a  hberal  construction  to  the  act  before 
quoted.**  This  would  obviate  the  second  objection  which  was  taken 
by  Ex- Judge  Hatch  to  the  proposition  when  presented  to  the  Bar 
Association  in  1909,  that  the  judges  would  construe  any  such  ex- 
actment  so  strictly  as  to  deprive  it  of  any  force. 

In  conclusion  let  us  point  out  that  laws  however  carefully  con- 
sidered are  ineffective,  unless  administered  in  the  spirit  of  their 

*(i9o8)    191   N.   Y.   42,  61-67. 

°  (1907)  189  N.  Y.  275- 

"People  V.  Mallon  116  App.  Div.  425,  aff'd.   (1907)    189  N.  Y.  520. 

"(1909)  195  N.  Y.  62,  63. 

••Wade  r.  City  of  Mt.  Vernon  (N.  Y.  1909)  133  App.  Div.  389;  Brown 
V.  Newell  (N.  Y.  1909)  132  App.  Div.  548,  affd:  200  N.  Y.,  501:  Weibert 
z:  Hanan  (N.  Y.  1910)  136  App.  Div.  388,  392.  In  this  case  the  court  said: 
"The  decision  in  this  case  seems  so  eminently  just  that  the  Court  should 
not  be  astute  to  seek  for  grounds  upon  which  to  reverse  this  judgment. 
Unless  an  error  upon  a  trial  is  so  substantial  as  to  raise  a  presumption 
of  prejudice,  it  does  not  require  a  new  trial  and  should  be  disregarded. 
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enactment.  These  laws  have  been  enacted  in  response  to  a  de- 
mand from  the  profession  and  the  public.  As  has  been  shown, 
they  have  had  ample  discussion  and  careful  consideration.  If 
lawyers  find  that  technical  points, — "The  fine,  sharp  quillets  of 
the  law" — are  ineflPective  will  they  not  cease  to  be  taken?  Men 
who  respect  their  profession  and  desire  the  real  good  of  their 
clients  will  realize  that  now  a  case  should  be  fought  out  upon 
the  merits. 

The  criminal  courts  of  this  State  have  ceased  to  be  what  Trol- 
lope  called  the  English  Criminal  Courts  of  fifty  years  ago:  a  ma- 
chine "for  the  manumission  of  murderers  and  the  protection  of 
the  criminal  classes."  If  these  recent  statutes  are  administered 
in  the  same  liberal  spirit,  we  shall  be  freed  from  the  disgraceful 
spectacle  of  repeated  reversals  on  technical  points  and  repeated 
new  trials,  which  decide  nothing  and  operate  as  a  premium  to 
fraud  and  perjury. 

Other  States  either  by  judicial  action,  as  in  Maine,  Washing- 
ton and  New  Hampshire,  especially  the  latter;  or  by  legislation, 
as  in  New  Jersey,  Ohio,  Wisconsin,  Kansas  and  California,  have 
substantially  adopted  these  reforms.  In  the  latter  State  it  was 
done  by  Constitutional  Amendment  in  191 1.  Unfortunately  this 
applies  only  to  criminal  cases.  Equity  Rules,  19  and  22,  just  pro- 
mulgated by  the  United  States  Supreme  Court,  apply  to  the 
Federal  Equity  practice  the  rule  thus  embodied  in  the  New  York 
Code.  Let  us  hope  that  the  federal  courts  in  common  law  cases, 
and  the  state  courts  in  all  the  States,  will  soon  fall  into  line,  and 
restore  the  United  States  to  the  position  of  a  country  in  which 
justice  is  administered  without  delay,  and  causes  are  decided  upon 
the  merits. 

Everett  P.  Wheeler. 

New  York. 


THE  LAW  OF  PRIVACY. 

An  article  by  Messrs.  Samuel  D.  Warren  and  Louis  D. 
Brandeis  on  "The  Right  to  Privacy,"  in  the  Harvard  Law  Review 
of  December  1890,^  enjoys  the  unique  distinction  of  having 
initiated  and  theoretically  outlined  a  new  field  of  jurisprudence. 
The  authors  first  summarize  the  growth  of  legal  protection  with 
the  broadening  of  the  intellectual  and  spiritual  wants  of  mankind. 
A  stage  has  now  been  reached  when  not  only  rights  of  the  physi- 
cal person,  of  property  and  of  reputation  must  be  guarded,  but 
also,  immunity  should  be  aflForded  against  the  use  of  one's  per- 
sonality for  private  gain  by  others,  or  to  feed  a  prurient  curiosity. 
The  writers  ingeniously  offered  as  a  germinal  analogue  the  law, 
not  of  defamation,  but  of  literary  property.  While  they  may  have 
gone  too  far  in  interpreting  incidental  dicta  in  cases  in  England 
upon  the  abuses  that  would  flow  from  the  privilege  of  indiscrimi- 
nate publication  as  recognition  of  a  property  right  in  thoughts 
or  subjective  conceptions,  irrespective  of  their  linguistic  or  pic- 
torial form,  the  undoubted  property  right  in  the  definite  embodi- 
ments of  intellectual  effort  until  they  are  voluntarily  published  has 
been  adopted  as  the  derivative  basis  of  the  right  of  privacy 
by  practically  all  the  opinions  in  which  it  has  been  upheld. 
Thus  the  dissenting  opinion  of  Judge  John  Clinton  Gray  in  Rober- 
son  V.  Rochester  Folding  Box  Co.  (New  York)  approved  as  to 
reasoning  and  result  in  Pavesich  v.  New  England  Life  Ins.  Co. 
(Georgia)  assigns  as  the  most  available  principle 

"that  upon  which  courts  of  equity  have  interfered  to  protect  the 
right  of  privacy,  in  cases  of  private  writings,  or  of  other  unpub- 
lished products  of  the  mind."^ 

During  the  twenty-two  years  since  the  publication  of  the  article 
by  Messrs.  Warren  and  Brandeis  cases  involving  the  right  of  pri- 
vacy have  been  passed  upon  by  several  courts,  with  discordant  re- 
sults.   The  more  important  cases  are  collated  below.'    In  addition 

'4  Harv.  L.  Rev.  193. 

'(1902)    171  N.  Y.  538,  564. 

'Corliss  V.  Walker  (1803)  57  Fed.  434.  (1894)  64  Fed.  280;  Schuyler  v. 
Curtis  (1895)  147  N.  Y.  434,  (1892)  64  Hun  594,  (1893)  24  N.  Y.  Supp. 
509,  (1891)  15  N.  Y.  Supp.  787;  Atkinson  v.  Doherty  (1899)  121  Mich. 
372;  Roberson  v.  Rochester  Folding  Box  Co.  (1902)  171  N.  Y.  538;  Pave- 
sich V.  New  England  Life  Ins.  Co.  (1905)  122  Ga.  190;  Edison  v.  Edison 
Mfg.  Co.  (July  1907)  73  N.  J.  Eq.  136;  Vanderbilt  v.  Mitchell  (June  1907) 
72  N.  J.  Eq.  910,  927;  Foster-Milbum  Co.  v.  Chinn  (1909)  134  Ky.  424; 
Henry  v.  Cherry  (1909)  30  R.  I.  13;  Munden  v.  Harris  (1911)  i53  Mo. 
App.  652;  Hillman  v.  Star  Pub.  Co.  (1911)  64  Wash.  691;  Baker  v.  Libbie 
(1912)   210  Mass.  599. 
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there  has  been  a  large  volume  of  discussion  in  legal  journals  and 
reviews,  and  this  especially  of  the  decision  of  the  New  York 
Court  of  Appeals  in  Roberson  v.  Rochester  Folding  Box  Co., 
wherein  the  existence  of  a  right  of  privacy  was  denied  under  such 
harrowing  circumstances  as  to  lead  to  something  of  a  storm  of 
professional,  as  well  as  popular,  disapproval.  In  this  discussion 
quite  unprecedently  a  member  of  the  majority  of  the  court  offered 
a  plea  of  justification  which  appeared  in  the  present  periodical.^ 
After  nearly  a  quarter  of  a  century  of  tentative  and  conflicting 
action  by  the  courts  it  may  be  of  interest  to  analyze  and  classify 
what  has  been  judicially  laid  down,  with  some  attempt  at  prognosis 
of  the  future  development  of  the  law. 

Upon  the  very  face  of  the  cases  an  important  distinction  ap- 
pears between  those  of  them  that  consider  privacy  pure  and  simple 
and  those  dealing  with  privacy  conjoined  with  a  pecuniary  or 
business  interest.  Illustrations  of  the  former  class  are  Schuyler 
V.  Curtis  (New  York)  involving  the  right  to  erect  a  statue  of  a 
person  because  her  career  was  regarded  as  an  ideal  of  human 
conduct  and  Hillman  v.  Star  Publishing  Company  (Wash.),  in 
which  damages  were  claimed  for  the  publication  in  a  newspaper 
of  a  photograph  of  a  young  woman  to  attract  adventitious  interest 
to  an  article  stating  that  her  father  was  charged  with  a  crime  and 
would  be  arrested.  Most  of  the  cases  fall  under  the  second 
group,  of  which  Roberson  v.  Rochester  Folding  Box  Company 
has  been  most  notorious.  It  was  therein  held  that  an  injunction 
could  not  be  granted  to  restrain  the  unauthorized  use  of  litho- 
graphic prints  of  a  photograph  of  a  young  woman  as  part  of  an 
advertisement  for  the  sale  of  a  manufactured  article. 

While  the  decisions  in  Michigan  and  Rhode  Island  take  the 
same  view  as  the  majority  of  the  Court  of  Appeals  of  New  York 
on  this  question  of  invasion  of  another's  privacy  for  commercial 
gain,  the  courts  of  Georgia,  New  Jersey,  Kentucky  and  Missouri 
have  held  to  the  contrary.  Moreover,  as  to  the  New  York  case,  it 
must  not  be  overlooked  that  the  decision  was  by  only  a  bare  ma- 
jority; that  the  dissenting  opinion  by  Judge  John  Clinton  Gray 
was  very  able  and  has  been  extensively  quoted  and  approved  in 
other  states  and  that  the  majority  of  the  Court  of  Appeals  reversed 
a  unanimous  decision  of  the  Appellate  Division.  It  is  therefore 
proper  to  say  that  a  preponderance  of  judicial  sentiment,  even 

*"The  Right  of  Privacy",  by  Hon.  Denis  O'Brien,  2  Columbia  Law 
Review  437. 
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in  the  State  of  New  York,  was  adverse  to  the  final  actual  decision 
and,  further,  to  say  generally  that  there  is  a  numerical  preponder- 
ance of  courts  and  a  preponderating  judicial  attitude  in  favor  of 
the  protection  of  privacy  at  least  as  affected  with  a  mercantile 
interest. 

So  much  feeling  was  aroused  by  the  Roberson  Decision  that 
shortly  after  it  was  rendered,  a  statute  was  passed  in  New  York 
to  cover  the  specific  case  of  using  for  advertising  or  trade  pur- 
poses the  name  or  portrait  of  a  living  person  without  his  consent. 
This  infraction  of  what  the  Legislature  itself  terms  a  "right  of 
privacy"  was  made  a  misdemeanor  and  the  aggrieved  individual 
was  granted  the  right  to  sue  not  only  for  an  injunction,  but  for 
damages,  which  may  even  include  "smart  money."^ 

The  property  incident,  where  one's  physiognomy  is  pirated  to 
tout  another  person's  business  is  so  patent  that  the  law  would  in- 
deed be  impotent  if  it  could  not  take  cognizance.  This  special 
feature  was  recognized  in  Judge  Gray's  dissenting  opinion  and  is 
convincingly  presented  by  the  Missouri  Court  of  Appeals  in 
Munden  v.  Harris  in  the  following  language: 

'Property  is  not  necessarily  a  taxable  thing  any  more  than  it 
is  always  a  tangible  thing.  It  may  consist  of  things  incorporeal, 
and  things  incorporeal  may  consist  of  rights  common  in  ever}^  man. 
One  is  not  compelled  to  show  that  he  used,  or  intended  to  use,  any 
right  which  he  has  in  order  to  determine  whether  it  is  a  valuable 
right  of  which  he  cannot  be  deprived  and  in  which  the  law  will 
protect  him.  The  privilege  and  capacity  to  exercise  a  right,  though 
unexercised,  is  a  thing  of  value — is  property — of  which  one  can- 
not be  despoiled.  If  a  man  has  a  right  to  his  own  image  as  made 
to  appear  by  his  picture,  it  cannot  be  appropriated  by  another 
against  his  consent.  It  must  strike  the  most  obtuse  that  a  claim  of 
exclusive  right  to  one's  picture  is  a  just  claim.     *     *     *" 

"One  may  have  peculiarity  of  appearance,  and  if  it  is  to  be 
made  a  matter  of  merchandise,  why  should  it  not  be  for  his  bene- 
fit? It  is  a  right  which  he  may  w'ish  to  exercise  for  his  own  profit 
and  why  may  he  not  restrain  another  who  is  using  it  for  gain? 
If  there  is  value  in  it.  sufficient  to  excite  the  cupidity  of  another, 
why  is  it  not  the  property  of  him  who  gives  it  the  value  and  from 
whom  the  value  springs  ?"' 

In  this  Missouri  case  it  appeared  that  defendants,  who  were 
jewelry  merchants,  used  plaintiff's  portrait  as  a  part  of  their  busi- 
ness advertisement.  The  action  was  at  law  for  damages  and  it 
was  held,  overruling  demurrer  to  the  petition,  that  not  only  general 

'N.  Y.  Consol.  Laws,  Civil  Rights  Law.  Art.  5. 
•(1910)    153  Mo    App.  652,  658 
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damages  without  showing  specific  loss,  but  punitive  damages  were 
recoverable ;  and  this  without  any  statutory  authority  such  as  now 
exists  in  New  York.  In  Pavesich  v.  Neiv  England  Life  Ins.  Co. 
in  the  Supreme  Court  of  Georgia,  and  Foster-Milburn  Co.  v. 
Chinn,  in  the  Supreme  Court  of  Kentucky,  also  actions  at  law 
and  precisely  similar  on  the  facts,  it  was  likewise  held  that  re- 
covery might  be  had  without  proof  of  special  damage.  In  Edison 
v.  Edison  Mfg.  Co.  in  the  Court  of  Chancery  of  New  Jersey  the 
form  of  remedy  countenanced  was  injunction  against  the  use  of  a 
person's  name  by  another  as  part  of  its  corporate  title  and  his  pic- 
ture as  a  business  advertisement.  The  opinion — fortified  by  a 
previous  cognate  decision  of  the  New  Jersey  Court  of  Errors  and 
Appeals  in  Vanderhilt  v.  Mitchell — radically  and  forcibly  upholds 
the  law  of  privacy,  expressly  disapproving  the  New  York  decision 
in  the  Roberson  Case.''  Of  the  two  decisions,  in  addition  to  the 
Robcrson  Case  in  New  York,  refusing  relief  in  business  advertis- 

' Since  the  above  was  written  the  case  of  Vassar  College  v.  Loose- 
Wiles  Biscuit  Co.,  in  the  United  States  District  Court,  has  been  reported, 
(Mo.  W.  D.  1912)  197  Fed.  982.  Defendant,  a  Missouri  corporation,  manu- 
factured and  sold  a  variety  of  candy  called  "Vassar  Chocolates"  which  it 
advertised  widely,  employing  the  name  "Vassar,"  together  with  a  like- 
ness of  a  young  lady  in  scholastic  garb  and  wearing  a  mortar-board 
hat,  also  using  an  imitation  of  the  college  pennant  and  the  college  seal, 
with  the  words  "Vassar  Chocolates"  and  "Always  Fresh"  substituted  for 
the  words  "Vassar  College"  and  "Purity  and  Wisdom."  The  suit  being 
in  equity  it  was  held  that  no  ground  for  relief  was  shown  and  that  the 
application  for  injunction  must  be  denied.  Toward  the  close  of  a  very 
elaborate  opinion  it  is  intimated  that  the  injurious  effects  complained  of 
are  merely  fanciful  and  that  the  suit  was  inspired  by  super-sensitiveness. 
The  expediency  of  going  to  law  over  this  particular  matter  may  be  open  to 
doubt,  but  the  decision  which  seems  to  proceed  on  the  ground  that  no 
cause  of  action  could  exist  in  any  such  case  is  to  be  regretted.  The  opin- 
ion adds  nothing  to  the  arguments  that  have  been  adduced  in  former 
cases  but  consists  of  the  familiar  contention  against  rights  of  privacy  in 
general.  While  it  may  be  conceded  that  a  corporation  cannot  have  a 
right  of  absolute  privacy  such  as  that  of  a  natural  person  it  is  difficult  to 
perceive  why  a  property  right  in  its  corporate  name  and  insignia  should 
not  be  recognized.  The  exposition  of  intangible  property  rights  in  the 
opinions  in  Munden  v.  Harris  and  Vanderbilt  v.  Mitchell  would  legitim- 
ately apply  to  corporations.  If  a  cornpetitor  in  the  same  line  of  business 
used  a  corporation's  name  in  the  nature  of  a  trade  mark,  an  injunction 
would  undoubtedly  lie  on  ordinary  grounds  of  unfair  competition.  And 
even  where  there  is  no  direct  and  specific  competition  it  seems  only  fair 
that  a  business  corporation  of  any  sort  should  be  permitted  to  control  the 
use  of  its  own  name  and  attributes.  As  to  educational  and  religious  cor- 
porations the  reason  for  such  right  of  control  may  be  very  substantial.  If 
the  seal  of  a  college  were  being  so  cheapened  by  commercial  use  as  to 
make  it  probable  that  prestige  and  patronage  were  being  diminished,  equity 
ought  to  protect  its  "property  right."  If  the  motto  or  the  pictorial  insignia 
of  a  religious  corporation  were  being  ribaldly  perverted  as  a  trade  mark 
for  a  chain  of  drinking  saloons,  equity  indeed  should  interpose,  although 
the  "property  right"  is  entirely  unsusceptible  of  pecuniary  valuation. 
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ing  cases,  Atkinson  v.  Doherty,  in  the  Supreme  Court  of  Michi- 
gan, and  Henry  v.  Cherry,  in  the  Supreme  Court  of  Rhode  Island, 
the  former  was,  like  the  Roberson  Case,  in  a  suit  in  equity  for  an 
injunction  and  the  latter  in  an  action  at  law  for  damages. 

Apparently,  only  three  cases  involving  absolute  privacy  have 
been  reported:  Corliss  v.  Walker  in  the  U.  S.  Circuit  Court  for 
Massachusetts ;  Schuyler  v.  Curtis  in  the  Court  of  Appeals  of  New 
York,  both  of  them  equity  suits  for  injunction,  and  Hillman  v.  Star 
Publishing  Co.  in  the  Supreme  Court  of  ^^'ashington,  a  suit  at  law 
for  damages.  The  actual  result  in  all  these  cases  was  refusal  to 
effectuate  an  alleged  right  of  privacy.  In  addition  to  them,  how- 
ever, the  opinions  in  the  cases  involving  infringement  of  privacy 
for  business  purposes  fully  discuss  the  nature  and  limitations  of 
absolute  privacy  and  some  of  them  give  convincing  reasons  for 
its  legal  protection.  The  consideration  of  inherent  rights  of 
privacy  by  the  Supreme  Court  of  Georgia  in  Pavesich  v.  New 
England  Life  Ins.  Co.  and  in  the  dissenting  opinion  of  Judge 
Gray  in  Roberson  v.  Rochester  Folding  Box  Co.  are  especially  in- 
structive and  valuable. 

The  Corliss  Case  was  brought  by  the  widow  and  children  of 
Mr.  Corliss,  who  was  famous  in  the  world  of  manufacturing,  aftd 
especially  so  as  the  builder  of  the  great  engine  exhibited  at  the  Cen- 
tennial Exposition  held  at  Philadelphia  in  1876,  to  restrain  the 
publication  of  a  biography  accompanied  by  his  picture.  The  two 
opinions  filed  are  tentative  and  somewhat  faltering  in  their  reason- 
mg.  In  the  first  decision^  it  was,  after  considerable  balancing  of 
views,  laid  down  that  the  constitutional  freedom  of  speech  and  the 
press  necessitated  denial  of  the  injunction  against  publication  of 
the  biography,  while  holding  that  the  pubUcation  of  the  picture 
must  be  restrained  because  the  copy  of  the  portrait  or  photograph 
from  which  it  had  been  made  had  been  obtained  on  conditions 
which  the  defendants  had  not  complied  with  and  the  use  thereof 
would  therefore  amount  to  a  violation  of  confidence.  In  the  sub- 
sequent decision^  the  court  remarked,  evidently  under  the  influ- 
ence of  the  Harvard  Law  Review  article: 

"  *  *  *  Independently  of  the  question  of  contract,  I  believe 
the  law  to  be  that  a  private  individual  has  a  right  to  be  protected 
in  the  representation  of  his  portrait  in  any  form;  that  this  is  a 
property  as  well  as  a  personal  right;  and  that  it  belongs  to  the 

•(1893)  57  Fed.  434. 
•(1894)  64  Fed.  280. 
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same  class  of  rights  which  forbids  the  reproduction  of  a  private 
manuscript  or  painting,  or  the  pubHcation  of  private  letters,  or  of 
oral  lectures  delivered  by  a  teacher  to  his  class,  or  the  revelation  of 
the  contents  of  a  merchant's  books  by  a  clerk     *     *     ♦."^^ 

The  former  injunction  was,  however,  dissolved  after  fuller  con- 
sideration, upon  the  ground  that  the  defendants  had 

"obtained  a  photograph  of  Mr.  Corliss  at  a  public  shop  in  Provi- 
dence. Whatever  contract  may  have  existed  between  the  pho- 
tographer and  Mr.  Corliss,  they  were  not  a  party  to  it,  and  they 
had  the  same  right  to  reprint  copies  from  this  photograph  that 
they  would  have  had  from  that  of  any  other  public  man.  Further, 
it  does  not  seem  that  Mr.  Corliss,  personally,  ever  objected  to  the 
reproduction  of  his  picture,  but,  on  the  contrary,  that  he  permitted 
thousands  of  his  pictures  to  be  circulated.     *     *     *" 

The  final  result  was  that,  Mr.  Corliss  being  a  public  character,  the 
publication  of  his  biography  could  not  be  enjoined,  nor,  under  the 
circumstances  ultimately  disclosed,  the  publication  of  his  portrait 
to  accompany  it. 

The  distinction  between  public  and  private  characters  had  been 
considered  in  the  opinions  of  inferior  New  York  courts  in 
Schuyler  v.  Curtis  and  the  discussion  doubtless  had  weight  in  the 
deliberations  of  Judge  Colt  in  the  Corliss  Case.  In  our  view  the 
Federal  judge  was  correct  in  holding  that  Mr.  Corliss  was  a  suf- 
ficiently public  personage  for  commemoration  and  the  lower  New 
York  courts  were  wrong  in  taking  the  contrary  position  as  to  Mrs. 
Schuyler. 

The  personal  status  of  publicity  or  privacy  has  led  to  very 
serious  controversy  in  the  cases,  as  well  as  among  text-writers. 
Although  not  approving  of  the  decision  of  the  majority  of  the 
New  York  Court  of  Appeals  in  Roberson  v.  Rochester  folding 
Box  Co.,  we  do  subscribe  to  the  dictum  of  Chief  Judge  Parker 
in  the  prevailing  opinion  that  a  "distinction  between  public  and 
private  characters  cannot  possibly  be  drawn,""  in  the  sense 
that  an  abstract,  comprehensive  classification  of  public  and 
private  characters,  or  public  and  private  capacities,  is  out  of  the 
question.  It  has  been  contended  by  some  courts  that  a  person 
in  becoming  a  public  character  in  some  field  surrenders  all 
rights  of  inviolate  personality.  This  view  is  unnecessary  and  en- 
tirely unjust.  As  was  very  properly  said  by  Presiding  Justice  Van 
Brunt  in  Schuyler  v.  Curtis: 

"^Ibid.  282. 

"(1902)  171  N.  Y.  538,  554- 
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"The  claim  that  a  person  who  voluntarily  places  himself  before 
the  public,  either  by  accepting  public  office  or  by  becoming  a  can- 
didate for  office  or  as  an  artist  or  literary  man.  thereby  surrenders 
his  personality,  while  living  and  his  memory  when  dead,  to  the 
public  to  be  used  or  abused,  as  any  one  of  that  irresponsible 
body  may  see  fit,  cannot  for  a  moment  be  entertained.  It  is  un- 
doubtedly true  that  by  occupying  a  public  position  or  by  making 
an  appeal  to  the  public  a  person  surrenders  such  part  of  his  per- 
sonality or  privacy  as  pertains  to  and  atfects  the  position  which 
he  fills  or  seeks  to  occupy;  but  no  further.     *     *     *"^- 

It  would  be  deplorable  if  an  eminent  statesman  could  not  re- 
strain the  use  of  his  portrait  as  the  trade-mark  of  a  disgusting 
quack  nostrum.  On  the  other  hand,  a  person  of  ordinary  ability 
and  life  may  by  a  single  act  of  heroism  become  an  appropriate  sub- 
ject for  public  notice.  His  single  achievement  may,  indeed,  have 
been  so  unusual  and  significant  as  to  gain  for  him  a  place  in  his- 
tory. Pro  tanto,  therefore  he  becomes  a  public  character  both  for 
the  day  and  the  future.  So  also,  by  acts  of  charity  or  by  a  career 
of  philanthropy,  the  life  of  an  individual  who  systemically  strove 
never  to  let  his  right  hand  know  what  his  left  hand  did,  might 
become  a  valuable  ideal  to  mankind.  And  this  was  precisely  the 
situation  disclosed  in  Schuyler  v.  Curtis. 

In  1893  ^"  association  of  ladies  inaugurated  a  project  to  ex- 
hibit at  the  Columbian  Exposition  at  Chicago  a  bust  of  the  late 
Mrs.  Mary  Hamilton  Morris  Schuyler,  selecting  her  as  a  type  of 
"woman  as  the  philanthropist."  Legal  steps  were  taken  on  behalf 
of  her  nieces  and  nephews,  the  nearest  surviving  relatives,  to  en- 
join the  proposed  commemoration.  The  litigation  succeeded  in 
the  lower  courts,  so  as  actually  to  prevent  the  exhibition  of  the 
statue  at  the  World's  Fair,  on  the  ground  that  because  Mrs. 
Schuyler  had  never  engaged  in  certain  forms  of  pubHc  activity, 
such  as  authorship,  or  the  display  of  artistic  productions,  she  was 
a  private  and  not  a  public  character.  The  Court  of  Appeals,  how- 
ever, later  reversed  this  action,  more  especially  on  the  ground  that 
whatever  right  of  privacy  may  have  existed  died  with  the  person. 
The  law  of  the  subject  is  still  in  a  fluid  condition  and  we  shall 
have  occasion  later  to  criticize  and  disapprove  this  specific  ruling 
of  the  New  York  court  of  last  resort. 

The  opinion  is,  however,  a  notable  contribution  to  the  litera- 
ture of  the  subject.     For  example,  Judge  Peckham  remarks: 

"(X.  Y.  1892)  64  Hun  594.  595. 
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"While  not  assuming  to  decide  what  this  right  of  privacy  is 
in  all  cases,  we  are  quite  clear  that  such  right  would  not  be  violated 
by  the  proposed  action  of  the  defendants.  The  plaintiff's  cause  of 
action  is,  we  think,  wholly  fanciful.  The  defendants'  contemplated 
action  is  not  such  as  might  be  regarded  by  reasonable  and  healthy 
minds  as  in  the  slightest  degree  distressing  or  tending  in  the  least 
to  any  injury  to  those  feelings  of  respect  and  tenderness  for  the 
memory  of  the  dead  which  most  of  us  possess,  and  which  ought 
to  be  considered  as  a  proper  subject  of  recognition  and  protection 
by  civihzed  courts. "^^ 

The  view  contended  for  by  the  plaintiff  would  have  forbidden 
commemoration  of  the  late  George  Peabody,  the  late  Peter  Cooper 
and  of  many  others  who  were  sincerely  regarded  as  models  for 
posterity.  The  suit  was  in  no  sense  an  assertion  of  a  lady's 
modesty  but  rather  of  the  super-sensibility  of  her  kinsman.  The 
decision  can  scarcely  be  regarded  as  authority  on  any  point  be- 
cause the  later  decision  in  Roberson  v.  Rochester  Folding  Box  Co., 
repudiating  any  such  thing  as  a  legal  right  of  privacy,  superseded 
and  discredited  any  concessions  in  favor  of  the  right  that  it  made. 
The  reasoning  of  Judge  Peckham,  is,  nevertheless,  helpful  in  de- 
termining the  rational  limits  of  privacy. 

In  Hillman  v.  Star  Publishing  Co.,  in  the  Supreme  Court  of 
Washington,  a  young  woman  had  sued  for  damages  for  the  wanton 
publication  of  her  picture  in  connection  with  a  charge  of  her 
father's  dereliction  and  it  was  held  that  for  what  was  conceded 
to  be  a  gross  piece  of  "yellow  iniquity,"  no  action  would  lie  and 
the  whole  law  of  privacy  was  repudiated.  This  decision  has 
been  adversely  criticised  editorially  by  the  American  Law  Re- 
view for  July-August  1912,^*  and  by  the  Michigan  Law  Review 
for  February  1912.^^  The  learned  editor  of  the  American  Law 
Review  condemns  the  Washington  court  strongly  but  none  too 
severely  for  its  unnecessary  stultification  of  the  maxim  that  "there 
is  no  wrong  without  a  remedy."  He  further  shows  that  the  Wash- 
ington decision  is  founded  upon  the  Roberson  Decision  in  New 
York,  uses  strenuous  terms  in  derogation  of  the  latter  and  cites 
to  the  contrary  the  Missouri  decision  in  Munden  v,  Harris.  Both 
the  New  York  and  the  Missouri  cases,  however,  concern  privacy 
affected  with  a  commercial  interest.  While  the  general  arguments 
for  or  against  the  law  of  privacy  apply  to  both  classes  of  cases, 

"(1895)   147  N.  Y.  434,  451- 
"46  Amer.  L.  Rev.  587. 
"10  Mich.  L.  Rev.  335. 
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it  is  well  to  keep  the  distinction  between  them  constantly  in  mind. 
It  is  emphasized  when  we  come  to  consider  such  meagre,  short 
sighted,  independent  discussion  as  the  opinion  of  the  Washington 
court  contains.     The  Court  remarks: 

"This  case  presents  a  subject  for  legislation,  and  to  the  legis- 
lative body  an  appeal  might  be  so  framed  that  in  the  future  the 
names  of  the  innocent  and  unoffending,  as  well  as  their  likenesses, 
shall  not  be  linked  with  those  whose  relations  to  the  public  have 
made  them  and  their  reputations,  in  a  sense,  the  common  property 
of  men."^® 

We  have  already  seen  that  it  would  be  impossible  to  draw  an 
abstract  definitive  line  between  public  and  private  characters ;  a 
statute  which  made  such  an  attempt  would  be  an  abortive  and 
futile  piece  of  legislation.  It  is  comparatively  easy,  if  a  court  de- 
clines to  act  on  its  own  initiative,  to  frame  an  act  to  cover  cases 
of  invasion  of  privacy  for  another's  business  purposes,  as  was  done 
in  New  York,  but  it  is  precisely  in  cases  of  absolute  privacy  that 
no  statutory  remedy  is  feasible.  The  only  form  of  statute  that 
could  be  of  utility  would  be  one  absolutely  prohibiting  the  publica- 
tion of  a  living  person's  picture  without  his  consent.  Although  in 
the  great  majority  of  instances  of  proper  publication  the  consent 
would  be  readily  procurable,  the  objection  is  that  such  a  law  would 
prevent  the  symbolical  or  figurative  use  of  persons'  portraits  for 
political  caricature  or  to  point  social  morals.  This  feature  has 
been  for  many  years  all  over  the  world  one  of  the  most  potent  of 
journalistic  w^eapons  and  popular  sentiment  would  probably  deem 
the  continuance  of  its  legitimate  use  more  important  than  the  sup- 
pression of  individual  hardships  of  publicity.  For  the  abuse  of 
personal  caricature  a  remedy  now  exists  under  the  law  of  Defama- 
tion and  a  similar  remedy  should  be  extended  for  the  abuse  of 
publication  of  portraits  without  humorous  or  didactic  suggestion, 
under  the  law  of  Privacy. 

This  would  in  no  wise  curtail  the  proper  freedom  of  the  press. 
The  physiognomy  of  a  candidate  for  office  is  an  important  object 
for  public  scrutiny  as  it  betokens  character  and  it  would  not  be 
unjustifiable  to  publish  his  picture.  It  is  also  right  to  publish  an 
account  of  an  act  of  heroism  by  a  formerly  obscure  person  or  even 
of  his  calamity  in  a  street  accident.  Pictorial  illustration  of  such  a 
"story"  is  not  necessarily  objectionable.  If  in  connection  with  a 
newspaper  account  of  a  public  ball,  or  similar  social  function,  to 

"(1911)  64  Wash.  691,  69s 
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which  according  to  custom  reporters  were  admitted,  the  picture  of 
a  young  woman  in  the  costume  she  wore  were  given,  the  benefit 
of  any  doubt  should  be  resolved  in  favor  of  journalistic  liberty. 

The  test  to  be  administered  in  any  case  is,  whether  under  all  the 
circumstances  appearing  the  publication  of  a  person's  picture  was 
legitimate  because  of  his  connection  either  with  some  form  of  pub- 
lic life  or  with  some  event  of  public  importance  or  interest.  As 
to  a  candidate  for  public  office  the  court  should  hold  as  matter  of 
law  that  for  publication  of  his  portrait  a  suit  would  not  He.  In 
Miss  Hillman's  case  the  jury  should  have  been  instructed  as  matter 
of  law  that  the  publication  was  actionable.  She  was  not  a  public 
character,  or  connected  with  an  event  of  public  significance  merely 
because  she  was  her  father's  daughter.  In  doubtful  cases  the  ques- 
tion whether  one  is  public  or  publicly  involved  may  itself  be  sub- 
mitted to  the  jury,  along  with  the  assessment  of  damages,  to  range 
all  the  way  from  nominal  to  punitive  damages.  It  is  a  truism  of  the 
authorities  that  difficulty  of  practical  administration  in  certain 
cases  is  not  a  valid  objection  to  the  recognition  of  a  legal  principle. 
Actually,  the  privacy  test  above  stated  would  be  little,  if  any,  more 
abstract  or  speculative  than  is  the  criterion  of  negligence  which  is 
constantly  applied  to  concrete  facts  by  juries. 

Nor  would  recognition  of  actionability  at  law  lead  to  a  flood  of 
speculative  and  unconscionable  litigation.  The  American  people 
are  indulgent  even  toward  positive  libel,  therein  differing  widely 
from  the  English  people.  It  is  probable  that  no  edition  of  a  great 
American  daily  newspaper  is  ever  issued  that  does  not  contain 
several  pieces  of  suable  defamation,  but  for  only  a  very  small  pro- 
portion of  them  are  suits  brought.  With  regard  to  mere  publicity 
the  attitude  is  even  more  liberal.  The  average  person  likes  to  see 
his  picture  in  a  newspaper  upon  any  pretext.  Even  if  occasionally 
actions  were  commenced  by  persons  supersensitive  to  publicity  the 
ordinary  American  jury  would  be  unable  to  perceive  any  damage. 
It  is  not  conceivable  that  litigations  over  infractions  of  mere  pri- 
vacy would  grow  into  anything  like  the  abuse  that  "trumpery  libel 
suits"  are  in  England.  It  would  be  a  safeguard,  however,  to  have 
a  right  of  action  for  damages  for  invasion  of  privacy  so  established 
as  to  be  available  in  meritorious  cases,  just  as  it  is  always  a  deter- 
rent against  excesses  that  actionability  for  defamation  exists, 
although  resorted  to  with  comparative  infrequency. 

It  is  doubtless  true  that  the  principal  brunt  will  rest  upon  courts 
of  equity.    In  his  dissenting  opinion  in  the  Roberson  Case,  Judge 
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Gray,  pointing  out  that  the  peculiar  preventive  power  of  a  court 
of  equity  is  a  proper  remedy  for  effectuating  rights  of  privacy, 
quotes  a  dictum  of  Sir  Henry  Maine,  that  equity  is  an  agency  "by 
which  law  is  brought  into  harmony  with  society.""  A  court  of 
equity  is  the  more  appropriate  tribunal  to  pass  upon  questions  of 
essential  privacy,  that  is  to  say,  the  discrimination  between  public 
and  private  capacities,  between  ordinary  communications  and 
confidential  correspondence.  Moreover,  equity  is  capable  of 
granting  substantially  complete  relief  in  the  average  case  through 
its  authority  to  award  past  damages  as  incidental  to  an  injunction. 
The  larger  number  of  actions  involving  continuing  as  well  as 
merely  threatened  publication  will  naturally  be  brought  on  the 
Chancery  side  of  the  court. 

No  equitable  remedy  would  exist,  however,  for  a  single  pub- 
lication of  which  no  previous  warning  was  obtained,  and  a  right 
to  sue  at  law  is  therefore  indispensable.  In  Munden  v.  Harris, 
involving  invasion  of  privacy  for  business  purposes,  the  Missouri 
court  approved  of  the  award  of  punitive  damages  and  the  form  of 
the  New  York  statute  betokens  a  popular  sentiment  in  favor  of 
allowing  ''smart  money"  in  such  cases.  In  our  judgment  punitive 
damages  might  even  more  properly  have  been  recoverable  in  Hill- 
man  V.  Star  Pub.  Co. 

Nevertheless,  as  a  concession  to  difference  of  opinion,  it  may 
be  suggested  that  courts  that  believe  it  would  be  inexpedient 
to  countenance  exemplary  damages  should  at  least  grant  relief  to 
ihe  extent  the  New  York  Court  of  Appeals  did  in  Gillespie  v. 
Brooklyn  Heights  R.  R.  Co.^^  There  a  cause  of  action  against  a 
street  railroad  company  was  recognized  to  recover  compensatory, 
but  not  punitive,  damages  for  abusive  language  addressed  to  a 
passenger  by  a  conductor.  Three  members  of  the  court  dissent 
and  the  decision  itself  is  placed  upon  the  somewhat  artificial  theory 
of  an  implication  of  the  contract  of  carriage.  The  real  reason  for 
the  decision  was  doubtless  a  sense  of  duty  to  provide  a  remedy  for 
a  serious  and  not  infrequent  wrong,  which  judicial  responsibility 
the  Washington  court  ignored.  Visiting  a  substantial  but  not  ag- 
gravated liability  upon  a  railroad  company  for  misconduct  of  its 
employees,  although  falling  short  of  actual  assault  or  injury  to 
character,  tends  to  protect  the  public  against  the  engaging  of  men 
of  notoriously  violent  or  evil  tongues.     Practically,  therefore,  the 

"(1902)   171  N.  Y.  538*  562. 
"(1904)   178  N.  Y.  347. 
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Gillespie  Decision  is  commendable  and  to  a  similar  extent  certainly 
all  courts  should  go  by  allowing  at  least  compensatory  damages 
for  the  mental  suflfering  inflicted  by  such  an  outrage  as  the 
publication  of  Miss  Hillman's  picture  in  the  Washington  news- 
paper. Otherwise,  as  the  learned  commentator  in  the  Michigan 
Law  Journal  suggests,  "the  demands  of  yellow  journalism"  would, 
mdeed,  be  "the  final  test  of  legitimate  legal  publicity."'® 

This,  we  repeat,  is  merely  in  the  nature  of  possibly  necessary 
compromise.  The  actual  responsibility  of  the  editor  and  manager 
of  a  newspaper  for  the  publication  of  a  person's  picture  is  very 
different  from  that  of  the  officers  of  a  railroad  for  the  language 
of  an  ignorant  conductor  or  brakeman  in  a  fit  of  anger  and  much 
more  clearly  would  justify  the  award  of  punitive  damages. 

An  important  utterance  upon  the  law  of  privacy  is  contained 
in  the  opinion  of  the  Supreme  Judicial  Court  of  Massachusetts  in 
Baker  v.  Libbie.^'^  It  was  sought  by  the  executor  of  the  late  Mary 
Baker  G.  Eddy,  the  founder  of  "Christian  Science,"  to  restrain 
an  auctioneer  of  manuscripts  from  publishing  for  advertising  pur- 
poses, and  from  selling,  autograph  letters  sent  by  her  to  a  cousin 
and  treating  of  domestic  affairs.  Well  settled  rules  of  literary 
property  were  administered.  If  a  person  write  a  letter  to  a 
friend  the  former  owns  the  verbal  text  he  has  composed ;  he  may 
publish  it  and  may  restrain  the  recipient  from  its  publication. 
The  recipient,  on  the  other  hand,  becomes  the  owner  of  the 
physical  medium,  that  is,  the  paper  with  the  writing  on  it. 

The  opinion  was  by  Chief  Justice  Rugg,  who,  in  a  service  of 
little  more  than  one  year  in  the  Supreme  Judicial  Court  has  made 
a  distinctive  and  enviable  mark  as  a  jurist.  It  is  held,  that  while 
publication  or  multiplication  of  copies  by  the  assignee  of  the 
letters  may  be  restrained,  he  may  sell  the  letters  themselves,  like 
ordinary  articles  of  property.  Before  reaching  this  conclusion  the 
Chief  Justice  refers  to  the  famous  Harvard  Law  Review  article 
and  uses  this  pregnant  language: 

"*  *  *  the  very  nature  of  the  correspondence  may  be  such 
as  to  set  the  seal  of  secrecy  upon  its  contents.  See  Kenrick  v. 
Danube  Collieries  &  Minerals  Co.,  39  W.  R.  473.  Letters  of  ex- 
treme affection  and  other  fiduciary  communications  may  come 
within  this  class.  There  may  be  also  a  confidential  relation  exist- 
ing between  the  parties  out  of  which  would  arise  an  implied  pro- 
hibition against  any  use  of  the  letters,  and  a  breach  of  such  trust 

"10  Mich.  L.  Rev.  335,  336. 
"(1912)    210  Mass.   599. 
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might  be  restrained  in  equity.  *  *  *  This  case  does  not  involve 
personal  feelings  or  what  has  been  termed  the  right  to  privacy. 
4  Harvard  Law  Review,  193.  The  author  has  deceased.  More- 
over, there  appears  to  be  nothing  about  these  letters,  knowledge 
of  which  by  strangers  would  violate  even  delicate  feelings.  *  *  *"^^ 

These  remarks  cannot  be  regarded  as  obiter  and  therefore  neg- 
ligible as  authority.  They  are  part  of  the  essential  reasoning;  the 
marketability  of  the  letters  is  made  to  depend  upon  the  "absence 
of  some  special  limitation  imposed  either  by  the  subject-matter 
of  the  letter  or  the  circumstances  under  which  it  is  sent."  Con- 
tained in  the  unanimous  opinion  of  one  of  the  leading  and  most 
influential  state  tribunals  the  significance  of  this  language  is  very 
great.  It  would  countenance  legal  protection  for  what  is  perhaps 
the  most  sacred  and  widely  applicable  feature  of  privacy.  Under 
the  policy  so  laid  down  courts  would  take  into  consideration  not 
only  the  circumstances  and  personalities  of  the  parties  to  a  bill 
in  equity,  but  the  nature  of  what  it  was  proposed  to  make  public, 
and,  if  it  were  of  inherently  confidential  character,  grant  an  in- 
junction, notwithstanding  the  legal  title  to  an  autograph  letter  or 
other  form  of  manuscript. 

The  question  left  in  greatest  doubt  by  all  the  decisions  is  that 
of  post  mortem  privacy.  As  already  shown,  the  New  York  Court 
of  Appeals  in  Schuyler  v.  Curtis  disposed  of  the  matter  on  the 
specific  ground  that  whatever  right  of  privacy  Mrs.  Schuyler  had 
did  not  survive  her.  The  circumstance  that  she  was  dead  was  one 
of  the  elements  for  equitable  consideration  and  the  point  ad- 
vanced was  a  convenient  one  for  the  immediate  determination. 
The  ordinary  dangers  of  obiter  dicta  attach  in  entering  upon  new 
and  untried  fields  even  to  the  reasons  assigned  for  decisions. 
It  is  difficult  to  realize  what  bearing  they  may  have  in  future 
cases  of  diflferent  circumstances. 

In  Baker  v.  Libbie,  also,  the  fact  that  the  w-riter  of  the  letters 
was  dead  was  stated  by  the  court  as  one  of  the  factors  in  determin- 
ing that  no  right  would  be  infringed.  Whether  a  person  be  alive 
or  dead  will  usually  be  a  material,  sometimes  a  controlling,  cir- 
cumstance in  the  Chancellor's  mind.  The  law  of  the  subject  is 
still  in  a  formative  state  and  no  case,  so  far  as  the  present  writer 
is  aware,  has  arisen  in  which  justice  or  decency  required  that 
privacy  should  be  protected  after  a  person's  death.  It  does  not, 
therefore,  at  all  follow  from  the  decisions  already  had,  or  from 

"/frid.  606. 
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dicta  contained  in  them,  that  a  court  of  equity  would  not  rise  to 
the  situation  if  a  very  meritorious  case  were  presented.  In  the 
opinion  of  Judge  Van  Brunt  in  Schuyler  v.  Curtis,  in  the  General 
Term,  from  which  we  have  already  quoted,  it  is  remarked: 

"The  result  of  this  claim  is  that  when  a  person  is  dead  there 
is  no  power  in  any  court  to  protect  his  memory,  no  matter  how 
outrageously  it  may  be  insulted.  The  feelings  of  relatives  and 
friends  may  be  outraged,  and  the  memory  of  the  deceased  de- 
graded with  impunity  by  any  person  who  may  desire  thus  to  affect 
the  living.  It  seems  to  us  that  such  a  proposition  carries  its  own 
refutation  with  its  statement.  It  cannot  be  that  by  death  all  pro- 
tection to  the  reputation  of  the  dead  and  the  feeHngs  of  the  living, 
in  connection  with  the  dead,  has  absolutely  been  lost.  The  memory 
of  the  deceased  belongs  to  the  surviving  relatives  and  friends,  and 
such  relatives  have  a  right  to  see  that  that  which  would  not  have 
been  permitted  in  respect  to  the  deceased  when  living  shall  not  be 
done  with  impunity  when  the  subject  has  become  incapable  of 
protecting  himself.     *     *     *"^^ 

In  all  of  the  decisions  of  the  lower  courts  in  that  case  it  was 
taken  for  granted  that  a  remedy  must  be  found  because  there  was 
a  crying  wrong.  The  Court  of  Appeals,  on  the  other  hand,  as  we 
think  properly,  said  that  there  was  no  wrong  and  it  would  in  any 
event  therefore  have  followed  that  no  remedy  should  be  decreed. 

It  is  probable  that  the  attitude  of  the  average  court  of 
equity,  if  a  case  of  proposed  outrage  to  the  memory  of  the  dead 
came  before  it,  would  be  that  of  the  inferior  New  York  courts  in 
the  Schuyler  Case,  a  remedy  at  the  suit  of  some  person  being 
granted,  although  no  exact  former  precedents  existed.  As  Messrs. 
Warren  and  Brandeis  found  a  helpful  analogy  in  the  law  of  lit- 
erary property  for  the  general  substantive  law  of  privacy,  it  may 
be  suggested  that  approximate  analogies  are  not  wanting  for  the 
suppression  of  post  mortem  aspersion.  It  has  long  been  the  cus- 
tom of  courts  to  entertain  suits  by  mere  "next  friends,"  who  have 
no  personal  interest  in  the  controversy,  in  behalf  of  persons  non 
sui  juris.  It  would  not  be  straining  but  merely  developing  this 
form  of  practice  to  permit  an  action  for  an  injunction  by  the  wife, 
husband,  children  or  relatives  of  one  who  is  dead. 

The  courts  countenance  suits  for  damages  in  behalf  of  a  sur- 
viving wife,  or  husband,  for  unauthorized  dissection,  or  other  form 
of  indignity,  to  the  remains  of  the  dead."    No  doubt  an  injunction 


"(1892)   64  Hun  594,  596. 

''Foley  7A  Phelps  (N.  Y.  1896)  i  App.  Div.  551;  Larson  v.  Chase  (1891) 
47  Minn.  307. 
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would  be  granted  in  such  a  case  if  notice  of  the  intention  to  per- 
form an  autopsy  were  given.  The  existence  of  this  basis  of  action- 
ability would  be  of  aid  in  recognizing  the  right  of  a  relative  to 
shield  the  memory  of  the  departed  from  moral  indignity."  The 
policy  of  a  court  of  equity  in  the  face  of  such  a  question  should  be 
similar  to  that  indicated  by  Mr.  Justice  Peckham  in  United  States 
V.  Gettysburg  Electric  Ry.,^^  wherein  was  upheld  the  authority  of 
the  federal  government  to  exercise  eminent  domain  in  acquiring 
land  for  the  purpose  of  preserving  and  commemorating  as  an 
historical  shrine  the  battlefield  of  Gettysburg.  The  learned  Justice 
said: 

"No  narrow  view  of  the  character  of  this  proposed  use  should 
be  taken.  Its  national  character  and  importance,  we  think,  are 
plain.  The  power  to  condemn  for  this  purpose  need  not  be  plainly 
and  unmistakably  deduced  from  any  one  of  the  particularly  speci- 
fied powers.  Any  number  of  those  powers  may  be  grouped  to- 
gether, and  an  inference,  from  them  all  may  be  drawn  that  the 
power  claimed  has  been  conferred."^' 

In  conclusion  it  may  be  intimated  that  the  prognosis  for  general 

"Since  this  article  went  to  press  the  Court  of  Appeals  of  Kentucky  has 
rendered  a  decision  which  bears  out  the  suggestion  made  in  the  text.  In 
Douglas  V.  Stokes  (1912)  149  S.  W.  849  it  appeared  that  one  of  the  plain- 
tiffs gave  birth  to  twin  boy  children,  joined  together  from  the  shoulders 
down  to  the  end  of  their  bodies,  and  having  certain  organs  in  common. 
They  died,  and  after  death  plaintiffs  employed  defendant,  a  photographer, 
to  take  a  photograph  of  the  corpse  in  its  nude  condition,  it  being  agreed 
that  defendant  was  to  make  for  plaintiffs  twelve  photographs,  and  no 
more.  Contrary  to  the  agreement,  defendant  made  several  photographs 
from  the  negative,  one  of  which  he  filed  in  the  copyright  office  of  the 
United  States,  and  a  copyright  was  issued  to  him  thereon.  It  was  held 
that  defendant's  misuse  of  the  negative  by  copyrighting  it  constituted  a 
violation  of  the  right  of  privacy  of  the  bodies,  for  which  he  was  liable 
for  damages  in  a  suit  brought  by  both  parents.  The  court  said  in  part: 
"The  corpse  of  the  children  was  in  the  custody  of  the  parents.  The  photog- 
rapher had  no  authority  to  make  the  photographs,  except  by  their  authority, 
and  when  he  exceeded  his  authority  he  invaded  their  right.  We  do  not 
see  that  this  case  can  be  distinguished  from  those  involving  the  like  use 
of  the  photograph  of  a  living  person,  and  this  has  been  held  actionable. 
(Citing  Foster-Milbum  v.  Chinn  supra,  and  other  authorities.)  The 
most  tender  affections  of  the  human  heart  cluster  about  the  body  of  one's 
dead  child.  A  man  may  recover  for  any  injury  or  indignity  done  the  body, 
and  it  would  be  a  reproach  to  the  law  if  physical  injuries  might  be  re- 
covered for  and  not  those  incorporeal  injuries  which  would  cause  much 
greater  suffering  and  humiliation.     (Citing  cases.) 

If  the  defendant  had  wrongfully  taken  possession  of  the  nude  body 
of  the  plaintiffs'  dead  children  and  exposed  it  to  public  view  in  an  effort 
to  make  money  out  of  it  it  would  not  be  doubted  that  an  injury  had 
been  done  them  to  recover  for  which  an  action  might  be  maintained. 
When  he  wrongfully  used  the  photograph  of  it,  a  like  wrong  was  done; 
the  injury  differing  from  that  supposed  in  degree,  but  not  in  kind." 

"(1896)   160  U.  S.  668. 

*Ihid.  683. 
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establishment  and  development  of  the  law  of  privacy  is  favorable. 
The  present  situation  has  had  many  parallels  in  the  history  of 
jurisprudence;  is  indeed  quite  typical.  Through  advances  in 
science  or  art  or  through  social  growth,  courts  are  constrained, 
with  insufficient,  or  with  no,  statutory  aid,  to  create  a  new  field 
of  law.  The  first  court  in  which  the  novel  questions  arise  does 
its  best  by  dint  of  what  are  deemed  the  most  available  analogies. 
The  outlook  of  the  next  court  will  probably  be  broader  because  of 
additional  facts  in  the  record  and  in  any  event  it  will  have  the 
benefit  of  the  first  court's  arguments.  If  the  first  two  courts  dis- 
agree the  third  court  starts  with  the  opposing  reasoning  of  trained 
minds  that  were  striving  not  to  win  a  case  but  to  be  absolutely 
judicial.  Because  of  the  large  number  of  American  courts  of 
appeal  tribunals  taking  lip  a  subject  at  a  later  stage  have,  in  addi- 
tion to  the  aid  of  advocacy  at  the  bar,  the  inestimable  aid  of  a 
sublimated  form  of  advocacy  from  the  bench.  Gradually  the 
broader  and  sounder  theoretical  views,  the  more  comprehensive 
public  expediency  are  disclosed  through  judicial  concurrence  or 
clash.  This  process  has  been  repeated  again  and  again  in  the 
growth  of  American  jurisprudence  and  it  is  now  in  operation  as  to 
the  law  of  privacy.  The  attitude  of  the  Supreme  Judicial  Court 
of  Massachusetts  in  Baker  v.  Libbie,  decided  the  present  year — 
albeit  the  law  of  privacy  is  dealt  with  not  directly  but  only  sub- 
sidiarily— is  deemed  significant  of  the  general  future  trend. 

Wilbur  Larremore. 
New  York. 


PATENTS  AND  THE  SHERMAN  ACT. 

I. 

A  patent  is  a  true  monopoly.  It  is  granted  under  an  Act  of 
Congress.^    The  right  conferred  thereby  is  thus  defined : 

"The  franchise  which  the  patent  grants  consists  altogether  in 
the  right  to  exclude  every  one  from  making,  using,  or  vending  the 
thing  patented,  without  the  permission  of  the  patentee.  That  is  all 
that  he  obtains  by  the  patent."^ 

But  a  grant  of  an  exclusive  privilege  by  the  King  or  by  the  State 
is  a  monopoly  in  its  strictest  sense.  A  monopoly  is  thus  defined  by 
Sir  Edward  Coke :' 

"A  monopoly  is  an  institution,  or  allowance  by  the  king  by  his 
grant,  commission,  or  otherwise  to  any  person  or  persons,  bodies 
politique,  or  corporate,  of  or  for  the  sole  buying,  selling,  making, 
working,  or  using  of  any  thing,  whereby  any  person  or  persons, 
bodies  politique,  or  corporate,  are  sought  to  be  restrained  of  any 
freedome,  or  libertv  that  they  had  before,  or  hindered  in  their  law- 
full  trade." 

This  definition  of  monopoly  in  its  technical  sense  has  been  quoted 
with  approval  by  the  Supreme  Court  of  the  United  States.*  Clearly 
a  patent  falls  precisely  within  its  terms. 

The  Sherman  Act'  prohibits  restraints  or  monopolies  of  Inter- 
state Commerce.    The  first  two  sections  of  that  act  are  as  follows : 

"Section  i.  Every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  States,  or  with  foreign  nations,  is  hereby  de- 
clared to  be  illegal.  Every  person  who  shall  make  any  such  con- 
tract or  engage  in  any  such  combination  or  conspiracy,  shall  be 
deemed  guilty  of  a  misdemeanor     *     *     *  " 

"Section  2.  Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person  or  per- 
sons to  monopolize  any  part  of  the  trade  or  commerce  among  the 
several  States,  or  with  foreign  nations,  shall  be  deemed  guilty  of 
a  misdemeanor     *     *     *." 


'U.  S.  Comp.  Stat.  (1901)  §  4884. 

^Bloomer  v.  McQuewan  (1852)  14  How.  539,  549;  Continental  Paper 
Bag  Co.  V.  Eastern  Paper  Bag  Co.   (1908)   210  U.  S.  405,  425. 

'3  Inst.  181,  c.  85. 

*United  States  v.  E.  C.  Knight  Co.  (1895)  156  U.  S.  i,  9;  Standard 
Oil  Co.  V.  U.  S.  (1911)  221  U.  S.  I,  51- 

'26   Stat.   209. 
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The  Patent  Act  thus  creates  a  monopoly  while  the  Sherman 
Act  prohibits  monopolies.  Moreover,  the  Sherman  Act  is  the 
later  enactment.  But  the  two  statutes  are  not  in  conflict.  The 
first  section  of  the  Sherman  Act  extends  to  interstate  commerce 
the  common  law  rules  as  to  restraint  of  trade.^  The  words  "re- 
straint of  trade"  are  used  in  their  technical  and  common  law  sense, 
not  in  their  colloquial  sense.  The  second  section  is  intended  to 
reach  the  evils  caused  by  restraint  of  trade,  whether  these  evils  are 
produced  by  the  acts  prohibited  by  the  first  section,  or  in  some 
other  fashion.^  Public  policy,  however,  largely  determines  what  is 
a  "restraint  of  trade"  in  the  common  law  sense.  That  which  is 
expressly  authorized  by  law  does  not  violate  the  restrictions  im- 
posed by  public  policy.  Patents  are  created  by  law.  It  follows 
that  the  franchise  conferred  by  the  patent  is  not  diminished  or  re- 
stricted by  the  Sherman  Act.*  The  patentee  has  under  the  Sher- 
man Act  the  same  right  which  he  previously  had  to  exclude  others 
from  making,  using  or  vending  the  invention.® 

Under  the  law  as  it  now  stands  a  patentee  may  suppress  his 
invention  during  the  life  of  the  patent.  Even  though  he  does  not 
use  the  invention  himself  he  may  restrain  infringement  by  others.^" 
But  he  may  desire  to  use  the  invention  himself  or  to  license  others 
to  use  it.  Let  us  assume  that  he  does  so.  Let  us  further  assume 
that  he  or  his  licensees  ship  the  patented  article  into  other  states. 
Such  shipment  is  interstate  commerce."  The  first  question  is  how 
far  a  patentee  engaged  in  interstate  commerce  is  subject  to  the 
Sherman  Act. 

IL 

A  sharp  distinction  must  be  drawn  between  the  right  of  the 
patentee  to  exclude  others  from  making,  using  or  vending  the 
patented  article,  and  the  right  of  the  patentee  to  make,  use  or  vend 
it.     The  right  to  exclude  others  is  the  patent   franchise.     It  is 

'Standard  Oil  Co.  v.  U.  S.  (1911)  221  U.  S.  i. 

'Ibid.  61,  62. 

*See  Bement  v.  National  Harrow  Co.  (1902)  186  U.  S.  70;  Henry  v. 
A.  B.  Dick  Co.    (1912)   224  U.   S.    i. 

'Henry  v.  A.  B.  Dick  Co.  stipra. 

"Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.  (1908)  210  U. 
S.  405. 

"U.  S.  V.  Addyston  Pipe  etc.  Co.  (1899)  175  U.  S.  211;  Montague  v. 
Lowry  (1904)  193  U.  S.  38;  Loewe  v.  Lawlor  (1908)  208  U.  S. 
274;  Rearick  v.  Pennsylvania  (1906)  203  U.  S.  507;  International  Text 
Book  Co.  V.  Pigg  (1910)  217  U.  S.  91- 
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granted  under  a  statute  which  was  passed  under  powers  expressly 
conferred  by  the  Constitution."  No  state  may  destroy  or  abridge 
it.  Even  the  far  reaching  poHce  power  of  the  states  touches  it  but 
Iightly.^3  The  right  of  the  patentee  to  make,  use  or  vend  the 
patented  article  is  of  wholly  different  character.  It  is  not  derived 
from  the  patent.  The  patentee  had  it  before  he  took  out  the  patent. 
He  would  still  have  it  had  he  never  patented  the  invention.  He 
may  make,  use  or  vend  the  invention  because  any  person  has  a 
right  to  employ  his  mind,  body  or  property  as  he  sees  fit,  subject 
only  to  the  limitations  imposed  by  law.  The  two  rights  are  thus 
derived  from  different  sources.  The  right  of  the  patentee  to  ex- 
clude others  is  a  special  privilege  conferred  by  statute.  The  right 
of  the  patentee  to  make,  use  or  vend  is  derived  from  the  general 
law,  and  is  subject  to  regulation  by  that  law.  This  distinction  has 
far  reaching  effects  upon  the  rights  of  the  patentee  under  the 
Sherman  Act. 

The  right  of  the  patentee  to  make,  use  or  vend  the  patented 
article  is  subject  to  the  police  power  of  the  several  states.^*  The 
patent  confers  no  right  to  break  state  laws.  A  patentee  who  sells 
a  patented  illuminating  oiP°  or  patented  oleomargarine^*  in  violation 
of  a  state  statute  may  be  convicted  and  punished.  The  patentee  of 
a  patented  medicine  may  not  prescribe  it  without  the  license  re- 
quired of  physicians  by  law."  The  patentee  of  a  lottery  may  not 
draw  it  in  a  state  where  lotteries  are  prohibited.^*  Patented 
articles  are  subject  to  state  taxation,  though  the'  patent  franchise 
is  not.'*  If  then  patented  articles  when  sold  within  a  state  are 
within  the  legislative  jurisdiction  of  the  states  they  cannot  be  be- 
yond the  reach  of  legislation  by  Congress  when  shipped  into  the 
several  states.  It  follows  that  a  dictum  which  in  effect  declares 
that  patented  articles,  until  released  from  the  patent,  are  not 
within  the  scope  of  the  Sherman  Act^°  is  unsound. 

'TJ.  S.  Const  Art.  i,  §  8. 

"Alien  v.  Riley  (1906)  203  U.  S.  347;  Woods  v.  Carl  (1906)  203  U.  S. 
358.  holding  that  a  state  to  prevent  fraud  may  require  the  recording  of 
certain  papers  in  connection  with  the  transfer  of  a  patent. 

"Opinion  of  the  Justices  (1907)    193  Mass.  605. 

"Patterson  v.  Kentucky   (1878)  97  U.   S.  501. 

"/m  re  Brosnahan  (1883)  18  Fed.  62. 

"Jordan  v.  The  Overseers  of  Dayton   (1830)   4  Ohio  294. 

"Vannini  ^.  Paine  (Del.  1833)  i  Harr.  65. 

"Webber  v.  Virginia   (1880)   103  U.   S.  344- 

"Baker,  /.,  in  Rubber  Fire  Wheel  Co.  v.  Milwaukee  Rubber  Co.  (1907) 
154  Fed.  358,  362. 
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The  right  of  the  patentee  to  contract  with  respect  to  the  patent 
is  not  conferred  by  the  patent  but  by  the  general  law.  That  law 
determines  the  validity  of  such  contracts.  Thus  equity  may  refuse 
to  enforce  an  unconscionable  license  agreement. ^^  And  a  state  may 
prohibit  the  owner  of  machinery  from  leasin.^  the  same  upon  con- 
dition that  the  lessee  procure  all  similar  machines  from  the  lessor 
alone,  even  though  the  statute  would  apply  to  patented  articles." 
In  the  same  way  the  holder  of  telephone  patents  may  not  insert 
in  its  licenses  to  a  telephone  company  a  condition  that  telephone 
service  be  not  given  to  any  telegraph  company  except  the  Western 
Union,  since  such  a  condition  is  in  violation  of  the  duty  of  a  tele- 
phone company  to  serve  all  alike.^^  These  cases  show  that 
license  contracts  are  subject  to  the  police  power  of  the  state 
and  to  the  common  law  rule  which  governs  public  service  com- 
panies. Were  the  right  to  permit  others  to  use  the  invention  de- 
rived from  the  patent  franchise  instead  of  from  the  general  law, 
it  would  have  overridden  alike  the  common  law  and  the  statutes 
of  the  state. 

The  distinction  between  the  right  to  exclude  others  from  using 
the  invention  and  the  right  to  contract  concerning  the  invention  is 
well  illustrated  by  the  rule  as  to  federal  jurisdiction.  It  is  well 
settled  that  the  federal  courts  have  exclusive  jurisdiction  by  reason 
of  subject  matter,  of  actions  based  upon  infringement  of  the  patent 
franchise.^*  But  the  federal  courts  have  no  jurisdiction  hy  reason 
of  subject  matter  over  actions  to  enforce,^^  or  to  set  aside,  license 
agreements^®  or  to  recover  royalties  thereunder.^^  This  distinction 
rests  upon  the  different  source  and  nature  of  the  two  rights. 
Actions  to  redress  infringement  are  based  upon  violation  of  the 
patent  franchise.  This  franchise  consists  solely  in  the  right  to  ex- 
clude others  from  making,  using  or  vending  the  invention.  It  is 
derived  from  the  Patent  Act,  and  so  confers  federal  jurisdiction, 

'Tope  Mfg.  Co.  V.  Gormully  (1892)   144  U.  S.  224. 

"Opinion  of  the  Justices   (1907)   193  Mlass.  605. 

"State  V.  Bell  Telephone  Co.  (1885)  23  Fed.  539;  State  v.  Delaware 
etc.  Tel.  Co.  (1891)  47  Fed.  633,  affirmed  (1892)  50  Fed.  677;  Chesa- 
peake etc.   Tel.   Co.  v.  Baltimore  etc.  Tel.   Co.    (1886)    66  Md.   399. 

'*Henry  v.  A.  B.  Dick  Co.   (1911)  224  U.  S.  i. 

*Brown  v.  Shannon  (1857)  20  How.  55;  Kartell  v.  Tilghman  (1878) 
99  -U.  S.  547;  Goodyear  v.  Union  etc.  Co.  (1857)  4  Blatch.  63;  Burr  v. 
Gregory   (1828)  2  Paine  426. 

"Wilson  V.  Sandford  (1850)  10  How.  99;  Merserole  v.  Union  etc. 
Co.    (1869)    6   Blatch.    356. 

="Allbright  v.  Teas  (1882)  106  U.  S.  613;  Dale  Tile  Mfg.  Co.  v.  Hyatt 
(1887)  125  U.  S.  46;  Blanchard  v.  Sprague  (1859)   i  Cliff.  288. 
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The  right  to  grant  licenses  or  otherwise  to  contract  concerning  the 
invention  is  derived  from  the  general  law.  It  is  subject  to  the 
statute  and  common  law  of  the  several  states.  License  contracts 
have  precisely  the  same  origin  as  contracts  concerning  unpatented 
articles.  Actions  upon  license  agreements  present  no  federal 
question.  This  difference  in  jurisdiction  emphasizes  the  different 
sources  from  which  the  patent  franchise  and  the  right  to  contract 
in  respect  of  it  are  derived. 

III. 

The  Sherman  Act  applies  to  patentees.  They  are  not  a  class 
apart.  It  may  be  conceded  that  the  Sherman  Act  did  not  diminish 
the  extent  of  the  patent  franchise.  But  that  franchise  consists 
wholly  in  the  right  to  exclude  others  from  making,  using  or  vend- 
ing the  patented  invention.  It  confers  no  right  to  make,  use  or 
vend.  It  confers  no  right  to  contract  with  respect  to  the  invention. 
Both  the  latter  rights  are  derived  from  the  general  law.  Both  are 
subject  to  regulation  by  that  law.  The  general  law  includes  the 
federal  statutes  and  the  statute  and  common  law  of  the  several 
states.  If  the  patentee  ship  the  invention  abroad  or  into  the 
several  states  he  engages  in  interstate  commerce.  If  he  engages 
in  interstate  commerce  he  subjects  himself  to  the  Sherman  Act. 
His  patent  cannot  remove  him  from  the  scope  of  that  statute. 

The  Sherman  Act  is  directed  against  "restraint  of  trade  or  com- 
merce among  the  several  states  or  with  foreign  nations."  But  the 
words  "restraint  of  trade"  were  used  in  their  common  law,  not 
their  colloquial  sense.**  At  common  law  everything  which  re- 
strained trade  was  not  necessarily  a  "restraint  of  trade."  Inciden- 
tal and  indirect  restraints  did  not  offend  against  this  rule  of  public 
policy.'®  Even  a  direct  and  sensible  restraint  was  not  necessarily 
bad.  Thus  one  who  sold  out  a  business  and  its  good  will  might 
covenant  not  to  destroy  that  good  will  by  competition.  If  the 
covenant  was  not  of  greater  extent  in  space  and  time  than  was 
required  under  the  circumstances  it  was  valid.'"  But  if  the  re- 
straint was  too  extensive  the  covenant  was  void,'^     In  a  word 

"   "Standard  Oil  Co.  v.  U.  S.  (1910)  221  U.  S.  i. 

"Hopkins  v.  U.  S.  (1898)  171  U.  S.  578;  Anderson  v.  U.  S.  (1898)  171 
U.  S.  604. 

"Oregon  Steam  Nav.  Co.  v.  Winsor  (1873)  20  Wall  64;  Cincinnati 
Packet  Co.  v.  Bay  (1906)  200  U.  S.  I79- 

"Oregon  Steam  Nav.  Co.  v.  Winsor  supra;  Shawnee  Compress  Co.  r. 
.Anderson    (1908)    209   U.    S.    423- 
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what  was  a  "restraint  of  trade"  was  a  question  of  fact  under  all 
the  circumstances  of  each  case.  And  this  rule  was  applied  to 
interstate  commerce  by  the  Sherman  Act.*^ 

The  rule  above  stated  applies  to  a  patentee.  The  question  then 
is  what  acts  by  a  patentee  will  amount  to  a  "restraint  of  trade  and 
commerce  among  the  several  states"?  This  is  a  question  of  fact 
under  all  the  circumstances  of  the  case.  And  a  vital  circumstance 
is  the  possession  of  the  patent.  True,  the  patent  does  not  confer 
the  sole  right  to  make,  use  or  vend.  It  only  confers  the  right  to 
exclude  others  from  making,  using  or  vending.  But  under  and 
subject  to  the  general  law,  irrespective  of  the  patent,  the  patentee 
has  a  right  to  use  his  invention.  His  patent  renders  this  right 
exclusive.  Consequently,  he  has  a  monopoly  which  is  born  from 
a  union  of  his  franchise  and  his  common  law  right.  This 
monopoly  will  extend  to  interstate  commerce  if  he  engages  therein. 
Such  a  monopoly,  being  created  by  law,  does  not  violate  the 
Sherman  Act.^' 

It  is  now  settled  law  that  a  patentee  does  not  forfeit  or  dimin- 
ish his  patent  franchise  by  suppressing  his  invention.^*  And  none 
may  use  it  without  his  consent.  He  thus  has  power  to  prescribe 
any  condition  which  he  sees  fit  as  the  price  of  user.  This,  how- 
ever, does  not  mean  that  every  condition  which  he  chooses  to 
prescribe  is  valid  and  legal.  His  right  to  prescribe  conditions 
springs  from  his  general  right  of  contract.  As  has  been  shown 
this  right  is  derived  from  the  general  law  and  is  subject  to  that 
law." 

Yet  certain  peculiar  privileges  have  been  held  to  be  inci- 
dental to  the  patent  franchise.  Thus  the  patentee  may  sell  the 
patented  article  and  prescribe  a  re-sale  price,^^  though  this  right 
is  denied  to  the  holder  of  a  copyright'^  and  to  the  owner  of  a 
secret  formula  for  compounding  medicine.^*  He  has  also  been  al- 
lowed to  license  another  to  manufacture  a  patented  harrow  upon 

''Standard  Oil  Co.  v.  U.  S.  supra. 

"See  Bement  v.  National  Harrow  Co.  (1902)  186  U.  S.  70;  Henry  v. 
A.   B.    Dick  Co.   supra. 

'^Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.  (1908)  210  U.  S. 
405. 

"See  ante  §  H.    See  also  Henry  v.  A.  B.  Dick  Co.  supra. 

"New  Jersey  Patent  Co.  v.  Schaefer  (1906)  144  Fed.  437;  The  Fair  v. 
Dover  Mfg.  Co.  (1908)  166  Fed.  117;  Automatic  Pencil  Sharpener  Co. 
V.  Goldsmith  (1911)   190  Fed.  205,  25  Harv.  L.  Rev.  454. 

"Bobbs-Merril   Co.  v.   Straus   (1908)    210  U.   S.  339- 

"Dr.  Miles  Medical  Co.  v.  Park  &  Sons.  Co.  (1911)  220  U.  S.  373- 
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condition  that  the  licensee  manufacture  no  other  patented  harrow,^' 
though  the  restriction  was  upheld  on  the  ground  that  it  was  in- 
tended to  prevent  infringement  of  other  patents.  He  has  even 
been  permitted  to  grant  a  number  of  licenses  to  different  licensees 
which  restricted  each  licensee  as  to  both  price  and  territory*"  but 
this  was  on  the  ground  that  the  patentee  might  sub-divide  his 
monopoly  as  he  saw  fit. 

A  patentee,  then,  is  not  outside  the  scope  of  the  Sherman  Act. 
But  since  his  monopoly  is  born  of  his  patent  franchise  and  his 
right  under  the  general  law,  that  monopoly  does  not  infringe  the 
act.  Moreover  he  is  not  compelled  by  law  to  use  his  invention  or 
to  part  with  any  portion  of  his  monopoly.  He  may  by  contract 
sub-divide  that  monopoly  even  though  such  contracts  would  as  to 
unpatented  articles  result  in  a  forbidden  restraint  of  trade.  His 
monopoly  is  property  which  he  may  use  as  he  uses  other  property. 
Yet  he  may  not  use  his  monopoly  as  a  means  to  do  what  the  law 
forbids.    A  patent  is  not  an  indulgence  to  violate  the  law. 

IV. 

One  final  question  remains  to  be  considered.  How  far  may  a 
patentee  add  to  his  monopoly  by  agreement?  Here,  the  direct 
cases  are  few  and  will  be  considered  in  detail. 

In  the  first  place  it  has  been  held  that  the  patentee  may  not 
impose  restrictions  which  extend  beyond  the  life  of  the  patent. 
In  Strait  v.  National  Harrow  Co.*^  the  patentee  exacted  as  the 
price  of  the  license,  agreements  which  in  effect  would  have  ex- 
tended the  patent  fifty  years.  This  agreement  the  court  held 
was  bad.  It  is  true  that  the  decision  was  by  an  inferior  state  tri- 
bunal, but  the  case  was  not  appealed  and  it  has  been  widely  cited 
and  approved. 

Again,  it  has  been  held  improper  to  grant  a  license  under  one 
patent  on  condition  that  the  licensee  will  not  attack  other  patents 
of  the  licensor.  Such  a  condition  would  enable  the  owner  of  a 
single  valid  patent  to  sustain  other  patents  of  doubtful  validity, 
and  thereby  greatly  extend  his  monopoly.  As  Brown,  /.  said: 

w*     4c     *     *     *     It  is  as  important  to  the  public  that  competi- 

"Bement  v.  National  Harrow  Co.  supra. 

**Goshen  Rubber  Works  v.  Single  Tube  etc.  Co.  (1908)  166  Fed.  431. 
See  also  Rubber  Tire  Wheel  Co.  v.  Milwatkce  Rubber  Works  Co.  (1907) 
154  Fed.  358;  Bement  v.  National  Harrow  Co.  sup^a. 

"(1891)  18  N.  Y.  Supp.  224. 
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tion  should  not  be  repressed  by  worthless  patents,  as  that  the  pat- 
entee of  a  really  valuable  invention  should  be  protected  in  his 
monopoly.     *     *     *''*2 

The  next  group  of  cases,  known  as  the  National  Harrow  Cases, 
involve  the  right  of  different  patentees  who  might  otherwise  com- 
pete, to  assign  their  respective  patents  to  a  holding  company  in 
order  to  stifle  such  competition.  In  each  of  the  cases  it  appeared 
that  the  National  Harrow  Co.  was  organized  to  acquire  and  hold 
all  the  patents  for  float  spring  tooth  harrows  held  by  various  cor- 
porations and  firms  throughout  the  United  States,  and  then  to 
grant  licenses  to  such  corporations  and  firms  by  which  the  sell- 
ing price  of  the  harrows  was  fixed  and  competition  therein  elim- 
inated. 

The  question  first  arose  in  National  Harrow  Co.  v.  Quick  upon 
a  bill  by  the  Harrow  Co.  to  restrain  infringement  of  certain  let- 
ters patent,  and  District  Judge  Baker,  in  holding  the  combination 
illegal  said : 

"It  seems  to  me  that  such  a  combination  is  illegal,  and  that  its 
purposes  are  violative  of  sound  public  policy.  The  common  law 
forbids  the  organization  of  such  combinations,  composed  of 
numerous  corporations  and  firms.     *     *     *"*^ 

The  question  again  arose  in  National  Harrow  Co.  v.  Hench, 
where  Circuit  Judge  Acheson,  in  reaching  the  same  result,  said: 

"***♦*  *  j^  jg  ^j.yg  ^l^^|.  ^  patentee  has  the  exclu- 
sive control  of  his  invention  during  the  life  of  the  patent.  He  may 
practice  the  invention  or  not,  as  he  sees  fit,  and  he  may  grant  to 
others  licenses  upon  his  own  terms.  But  where,  as  was  the  case 
here,  a  large  number  of  independent  manufacturing  concerns  are 
engaged  in  making  and  selling  under  different  patents  and  in  vari- 
ous forms,  an  extensively  used  article,  competition  between  them 
is  the  natural  and  inevitable  result,  and  thereby  the  public  interest 
is  promoted.  Therefore,  a  combination  between  such  manufac- 
turers, which  imposes  a  widespread  restraint  upon  the  trade,  and 
destroys  competition,  is  as  injurious  to  the  community,  and  as 
obnoxious  to  sound  public  policy,  as  if  the  confederates  were  deal- 
ing in  unpatented  articles.  *  *  *  To  sanction  such  a  result, 
because  accomplished  by  a  combination  of  patentees,  would  be, 
I  think,  to  pervert  the  patent  laws.     *     *     *"** 

The  Harrow  Co.  appealed  to  the  Circuit  Court  of  Appeals  for 
the  Third  Circuit  where  the  court  in  affirming  the  decision  said: 

"Pope  Mfg.  Co.  V.  Gormully  (1892)   144  U.  S.  224,  234. 
"(1895)  67  Fed.  130,  131.     The  case  was  affirmed  upon  the  ground  that 
the  patent  in  question  was  void  for  want  of  invention.     (1896)  74  Fed.  236. 

"(1896)  76  Fed.  667,  669. 
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"***♦♦**  /pj^g  ^^^  ^^^^  jj^g  property  involved 
is  covered  by  letters  patent  is  urged  as  a  justification;  but  we  do 
not  see  how  any  importance  can  be  attributed  to  this  fact.  Patents 
confer  a  monopoly  as  respects  the  property  covered  by  them,  but 
they  confer  no  right  upon  the  owners  of  several  distinct  patents  to 
combine  for  the  purpose  of  restraining  competition  and  trade. 
Patented  property  does  not  differ  in  this  respect  from  any  other. 
The  fact  that  one  patentee  may  possess  himself  of  several  patents, 
and  thus  increase  his  monopoly,  affords  no  support  for  an  argu- 
ment in  favor  of  a  combination  by  several  distinct  owners  of 
such  property  to  restrain  manufacture,  control  sales,  and  enhance 
prices.  Such  combinations  are  conspiracies  against  the  public  in- 
terests, and  abuses  of  patent  privileges.    *    *    *"*'* 

It  has  sometimes  been  urged  that  these  cases  are  modified  or 
overruled  by  Bement  v.  National  Harrow  Co.  In  that  case  the 
National  Harrow  Co.  brought  action  in  the  courts  of  New  York 
to  restrain  violation  of  two  license  agreements  (spoken  of  in  the 
opinion  as  A  &  B)  and  to  recover  damages.  These  agreements 
licensed  the  plaintiff  to  manufacture  harrows  under  a  certain  pat- 
ent at  a  royalty  of  one  dollar  per  harrow.  The  plaintiff  agreed  to 
defend  suits  for  infringement  and  made  it  a  condition  of  the 
license  that  the  harrow  should  be  sold  at  a  certain  price  and  that 
the  defendant  should  not  make  other  patented  harrows.  The  de- 
fendant alleged  in  the  answer  that  the  plaintiff  was  an  illegal  com- 
bination, but  the  referee  to  whom  the  case  was  referred  did  not 
find  this  to  be  the  fact  and  gave  judgment  for  the  plaintiff.  The 
report  of  the  referee  was  eventually  affirmed  by  the  Court  of  Ap- 
peals, and  the  case  was  brought,  upon  the  question  of  illegal  com- 
bination, before  the  Supreme  Court  of  the  United  States.  That 
court  held  that  the  facts  which  appeared  in  the  referee's  report 
were  insufficient  to  show  a  combination  and  affirmed  the  judgment. 
That  this  was  all  that  was  decided  appears  by  the  following  quo- 
tations : 

"*  *  *  The  omission  of  the  referee  to  find  from  the  evi- 
dence that  the  contracts  A  and  B  were  a  continuation  of  former 
contracts  held  to  have  been  void,  and  that  there  were  in  fact  other 
manufacturers  of  harrows  who  had  entered  into  the  same  kind 
of  contracts  with  plaintiff  as  those  denominated  A  and  B,  and  that 
there  was  a  general  combination  among  the  dealers  in  patented 
harrows  to  regulate  the  sale  and  prices  of  such  harrows,  furn- 
ishes no  ground  for  this  court  to  assume  such  facts.     The  con- 

"(1897)  83  Fed.  36,  38.  This  case  was  followed  though  without  ex- 
tended argument  in  National  Harrow  Co.  v.  Hench  (1808)  84  Fed.  266; 
Bement  z'.  National  Harrow  Co.  supra. 
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tracts  A  and  B  are  to  be  judged  by  their  own  contents  alone  and 
construed  accordingly." 

******** 
<<*     *     *     ^g  between  these  parties,  we  hold  that  the  agree- 
ments A  and  B  actually  entered  into  were  not  a  violation  of  the 
act.     We  are  not  called  upon  to  express  an  opinion  upon  a  state 
of  facts  not  found.     *     *     *     *"<« 

It  may  be  observed  that  the  conditions  imposed  by  the  license  in 
Bement  v.  National  Harrow  Co.  were  not  of  far  reaching  charac- 
ter. The  license  was  a  license  to  manufacture  under  the  patent. 
The  restriction  as  to  sale  price,  therefore,  was  not  a  restriction 
attached  to  a  chattel  upon  its  transfer  but  a  restriction  by  the 
owner  of  the  patent  upon  the  production  of  the  patented  article.*^ 
It  does  not  appear  from  the  case  that  this  condition  was  to  be 
re-imposed  upon  the  purchaser  from  the  licensee.  And  even  if 
the  restriction  had  been  attached  to  the  patented  article,  as  a  con- 
siderable body  of  federal  authority  allows,**  it  would  merely  have 
sub-divided  the  patentee's  monopoly.  Nor  can  the  condition  against 
making  other  patented  harrows  be  deemed  oppressive  in  this  in- 
stance. The  license  fee  was  one  dollar  a  harrow.  The  licensor's 
return  was  directly  in  proportion  to  the  number  of  harrows  made 
and  sold.  Such  a  restriction  would  bring  about  the  fullest  ex- 
ploitation of  the  invention  by  confining  the  licensee's  energies  to 
one  channel.  Moreover,  the  licensor  was  bound  to  defend  the  li- 
censee against  infringement  suits.  If  the  licensee  were  allowed 
to  deal  in  other  patented  harrows  infringement  litigation  might 
easily  spring  up.  This  consideration  had  great  weight  with  the 
court,  which  by  construction  considerably  narrowed  this  condi- 
tion. It  may  thus  be  said  that  the  conditions  imposed  had  an  hon- 
est relation  to  the  subject  matter  of  the  agreement.  They  may  be 
supported  upon  the  same  principles  which  sustain  reasonable 
covenants  by  a  vendor  of  business  not  to  compete  with  his  vendee. 

In  view  of  the  restricted  nature  of  the  decision  in  Bement  v. 
National  Harrow  Co.  the  correctness  of  United  States  Consoli- 
dated Raisin  Co.  v.   Griffin  &  Skelley  Co.*^  is  open  to  serious 

'•(1902)  186  U.  S.  70,  85,  95. 

"The  owner  of  a  secret  though  unpatented  formula  for  compounding 
medicine  may  impose  considerable  restrictions  upon  one  whom  he  licenses 
to  use  it.  Fowle  v.  Park  (1889)  131  U.  S.  88,  though  he  may  not  attach 
a  resale  restriction  to  the  medicine  itself.  Dr.  Miles  Medicine  Co.  v.  Park 
&  Sons  Co.  (1911)  220  U.  S.  37.3;  Park  &  Sons  Co.  v.  Hartman  (1907) 
153  Fed.  24;  Contra,  Garst  v.  Harris  (1900)  177  Mass.  72. 

"See  note  36. 

*''(i903)    126  Fed.  364. 
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question.  In  that  case  there  was  a  combination  of  all  the  raisin 
seeding  patents  quite  similar  to  the  combination  in  the  National 
Harrow  Cases.  The  court  first  declared  that  the  Bement  Case 
had  held  that  such  a  combination  was  proper  (a  manifest  error!) 
and  then  followed  that  conception  of  the  Bement  Case  as  binding 
authority.  The  error  of  the  court  with  respect  to  the  Bement  Case 
has  been  noticed  in  a  later  case,^"  and  the  doctrine  therein  laid 
down  has  not  been  followed  in  two  subsequent  decisions  in  other 
circuits.^^ 

The  principle  laid  down  in  the  National  Harrow  Cases  is  fol- 
lowed in  Blount  Mfg.  Co.  v.  Yale  and  Tozvne  Mfg.  Co.""-  In  that 
case  three  companies  which  controlled  between  them  all  the  patents 
upon  liquid  door  checks  entered  into  a  tripartite  arrangement  by 
which  the  business  was  pooled  for  the  common  benefit.  The  Blount 
Company  sought  an  accounting  under  this  arrangement.  The  de- 
fendant demurred  upon  the  ground  that  the  agreement  was  illegal 
under  the  Sherman  Act.  The  plaintiff  relied  upon  the  patents 
to  sustain  the  agreement.  In  sustaining  the  demurrer  Brown,  /. 
said: 

"Combinations  between  owners  of  independent  patents,  where- 
by, as  part  of  a  plan  to  monopolize  the  commercial  field,  competi- 
tion is  eliminated,  are  within  the  Sherman  Act,  for  the  reason 
that  the  restraint  of  trade  or  monopoly  arises  from  combination, 
and  not  from  the  exercise  of  rights  granted  by  letters  patent.  As 
by  the  terms  of  the  contracts  under  consideration  the  owners  of 
distinct  patents  each  agreed  to  restrain  its  own  interstate  trade, 
I  am  of  the  opinion  that  the  contracts  are  in  these  particulars  ob- 
noxious to  the  Sherman  Anti-trust  Act."*" 

Another  case  which  enforces  the  same  principle  is  United 
States  V.  Standard  Sanitary  Mfg.  Co.  In  that  case  the  United 
States  brought  a  bill  in  equity  under  the  Sherman  Act  to  dissolve 
the  defendant  as  an  illegal  combination.  The  proof  showed  that 
one  Wayman,  who  had  a  patent  upon  a  certain  tool  used  to  glaze 
sanitary  ware,  licensed  some  sixteen  manufacturers  in  different 
states  to  use  such  tool  in  consideration  of  a  separate  agreement 

"Indiana  Mfg.  Co.  z:  J.  I.  Case  etc.  Co.  (1906)  148  Fed.  21,  reversed 
upon  another  point  in  154  Fed.  365 ;  see  also  Standard  Sanitary  Mfg. 
Co.  V.  United  States,  U.  S.  Sup.  Ct.  November  i8th,  1912. 

•'Blount  Mrfg.  Co.  V.  Yale  &  Towne  Mfg.  Co.  (1909)  166  Fed.  555; 
U.  S.  f.  Standard  Sanitary  Mfg.  Co    C1911)   191  Fed.  172. 

■■'(1909)    166  Fed.   555,   562. 

".Agreements  of  a  somewhat  similar  character  by  non-patentees  had 
been  held  improper  in  U.  S.  7.  Addyston  Pipe  etc.  Co.  (1899)  175  U.  S. 
211  and  Montague  i:  Lowry  (1904)   193  U.  S.  38. 
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by  each  manufacturer  to  sell  the  ware  at  certain  prices  and  only 
to  certain  designated  jobbers.  Each  of  the  designated  jobbers  in 
turn  executed  a  separate  agreement  not  to  buy  except  from  the 
sixteen  manufacturers  and  not  to  sell  below  certain  prices.  The 
defendants  contended  that  the  combination  was  rendered  lawful 
by  the  licenses  from  Wayrnan.  In  overruling  this  contention  Rose, 
/.  said : 

"*  *  *  A  patentee  who  monopolizes  his  invention  breaks 
no  law.  He  who  uses  his  property  right  to  exclude  others  from 
making,  selling  or  using  his  invention,  for  the  purpose  and  with 
the  effect  of  making  a  combination  to  restrain  trade  in  something 
from  which  his  patent  gives  him  no  right  to  exclude  others,  does 
break  the  law.  He  breaks  it  precisely  as  the  individual  defend- 
ants in  the  Standard  Oil  and  American  Tobacco  Companies  broke 
it.  They  had  the  same  right  to  use  their  brains,  their  capital, 
and  their  credit  as  they  thought  best,  as  he  had  to  use  his  right 
to  exclude  all  others  from  making,  using  or  selling  automatic 
dredges.  He  was  subject  to  the  same  limitations  as  they  were. 
They  could  not  lawfully  use  their  brains,  their  money,  and  their 
credit  to  restrain  trade  in  petroleum  and  tobacco.  He  cannot  use 
his  patent  rights  to  restrain  trade  in  unpatented  bathtubs."'^ 

A  somewhat  similar  question  arose  in  Vulcan  Powder  Co.  v. 
Hercules  Pozvder  Co.  There  the  plaintiff  brought  action  upon  a 
tripartite  agreement  by  which  the  plaintiff,  the  defendant  and 
another  powder  company  pooled  their  business.  The  defendant 
demurred  upon  the  ground  that  the  agreement  was  illegal  under 
the  California  anti-trust  statute.  The  plaintiff  contended  that  the 
statute  did  not  apply  because  some  of  the  explosives  were  pat- 
ented.    In  sustaining  the  demurrer  McFarland,  /.,  said: 

"*  *  *  But  no  case  has  been  cited  in  which  it  has  been 
held  that  several  persons  or  companies  can  legally  enter  into  a 
business  combination  to  control  the  manufacture,  or  sale,  or 
price  of  a  staple  of  commerce  merely  because  some  of  the  con- 
tracting parties  have  letters  patent  for  certain  grades  of  that 
staple.     *     *     *"" 

Again  in  State  v.  Creamery  Package  Co.  the  State  of  Minne- 
sota brought  action  to  forfeit  the  license  of  the  defendant  to  do 
business  in  the  State  upon  the  ground  that  the  defendant  had 
become  party  to  an  agreement  in  restraint  of  trade.  The  proof 
showed  that  the  Package  Company  had  absorbed  its  competitors 

^(igii)  191  Fed.  172,  190.  Affirmed  by  the  United  States  Supreme 
Court,  November  i8th,  1912,  sub  nom.  Standard  Sanitary  Mfg.  Co.  v. 
United  States.  The  opinion  was  handed  down  too  late  to  be  considered  at 
length  in  this  article. 

"(1892)  96  Cal.  SIC,  516. 
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in  the  manufacture  of  creamery  supplies  by  exchanging  its  stock 
for  their  stock.  These  supplies  were  covered  by  patents.  In 
granting  the  relief  prayed  for,  O'Brien,  J.,  said: 

"There  can  be  no  question  that  the  holder  of  a  duly  issued 
patent  has  a  lawful  monopoly  in  its  use,  and  he  violates  no  public 
policy  in  protecting  his  monopoly  to  the  fullest  extent.  But  it 
does  not  follow  from  this  that  the  patentee  acquires  the  right  by 
combining  with  other  patentees  to  extend  the  monopoly  granted 
to  each,  and  thus  abuse  the  privilege  conferred  upon  him  by  the 
government.     *     *     *"•• 

In  United  Shoe  Machinery  Co.  v.  La  Chapelle  the  defendant, 
an  inventor  of  shoe  machinery,  in  consideration  of  employment 
by  the  plaintiff,  agreed  to  assign  to  the  plaintiff  all  inventions 
which  he  might  make  while  so  employed  and  for  ten  years  there- 
after. After  the  employment  ceased  he  obtained  a  patent  for  an 
improvement  in  shoe  machinery.  The  company  thereupon  brought 
a  bill  in  equity  to  compel  him  to  assign  it,  pursuant  to  the  con- 
tract. The  answer  alleged  facts  tending  to  show  that  the  plain- 
tiff was  a  combination  in  restraint  of  trade  in  violation  of  the 
Sherman  Act,  and  that  the  contract  sued  on  was  made  in  aid  of 
the  unlawful  scheme.  The  trial  judge  ruled  that  this  defense  was 
not  open.  In  sustaining  the  defendant's  exception  to  this  ruling, 
Rugg,  C.  J.,  said: 

"*  *  *  -^Q  word  or  phrase  in  the  Sherman  anti-trust  act 
reveals  an  intent  to  exempt  the  owners  of  patents  from  its  sweep- 
ing provisions  against  monopolistic  combination.  We  are  unable 
to  perceive  any  underlying  reason  for  supposing  that  by  impli- 
cation growing  out  of  economics  or  business  conditions  such  as 
exemption  was  intended.  There  appears  to  be  no  inherent  natural 
distinction  between  owners  of  patents  and  owners  of  oil  which 
would  justify  the  application  of  the  statute  to  one  and  not  to  the 
other.  The  conclusion  seems  to  follow  that  the  comprehensive 
condemnation  of  the  act  against  every  person  who  monopolizes  in- 
terstate commence  by  combination  with  others  includes  holders  of 
patents  as  well  as  others."'^ 

Yet  every  agreement  by  which  a  patentee  extends  the  scope 
of  his  monopoly  is  not  invalid.  This  is  shown  by  two  lines  of 
cases  which  must  now  be  considered. 

In  the  first  place  a  patentee  may  to  some  extent  buy  up  other 
similar  patents.     In  Indiana  Mfg.  Co.  v.  /.  /.  Case  etc.  Co."  the 

"(1910)   no  Minn.  415. 

•'(Mass.   1912)   99   N.  E.  289,  292. 

••(1909)  154  Fed.  365. 
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owner  of  the  pioneer  and  dominant  patent  on  pneumatic  straw 
stackers  bought  in  five  other  subsidiary  pneumatic  straw  stacker 
patents  and  then  issued  licenses  to  substantially  all  the  threshing 
machine  manufacturers  of  the  country.  One  of  the  licensees  dis- 
regarded the  terms  of  his  license  and  the  plaintiff  brought  action 
to  restrain  such  infringement.  The  defendant  alleged  in  defense 
that  the  plaintiff  was  an  illegal  combination.  The  judgment  be- 
low was  for  the  defendant."*  The  Court  of  Appeals  reversed  the 
decision,  holding  that  under  the  circumstances  neither  the  number 
of  patents  held  by  nor  the  number  of  licenses  issued  by  the  plain- 
tiff constituted  a  violation  of  the  act.  The  majority  opinion  ex- 
pressly declared  that  the  plaintiff  might  buy  up  even  competing 
patents.  Judge  Grosscup,  however,  concurred  in  the  result  upon 
the  ground  that  the  additional  patents  were  simply  for  improve- 
ments upon  the  dominant  patent  already  owned  by  the  plaintiff. 
All  that  the  case  actually  decided  is  that  a  patentee  may  buy  in 
patents  for  improvements  even  though  his  original  patent  is 
thereby  in  effect  extended.  The  latter  proposition  has  already 
been  approved  by  the  Supreme  Court.®"  The  question  as  to  how 
far  a  patentee  may  monopolize  the  whole  filed  by  acquiring  com- 
peting patents  seems  to  be  still  open.  The  weight  of  present  au- 
thority, however,  is  that  it  is  improper  to  create  the  monopoly 
either  by  agreement  between  the  patentees,®^  or  by  conveying  the 
patents  to  a  holding  company.®* 

The  other  line  of  cases  has  just  been  approved  by  Henry  v. 
A.  B.  Dick  Co.®'  In  that  case  the  patentee  of  a  mimeograph 
licensed  the  use  of  it  only  with  ink  manufactured  by  the  patentee. 
A  notice  of  this  restriction  was  attached  to  the  machine  itself.  A 
purchaser  bought  ink  from  the  defendant  against  whom  the  plain- 
tiff filed  a  bill  for  contributory  infringement.  The  ink  was  un- 
patented. The  court  held  the  restriction  valid  and  granted  the 
relief  prayed  for. 

Here,  it  will  be  observed,  the  patentee  is  allowed  to  extend, 
by  agreement,  his  patent  monopoly  to  an  unpatented  article  used 

"(1906)  148  Fed.  21. 

"U.  S.  V.  Bell  Tel.  Co.  (i85>7)  167  U.  S.  224. 

"Blount  Mfg.  Co.  V.  Yale  &  Towne  Mfg.  Co.  (1909)  166  Fed.  555; 
Vulcan  Powder  Co.  v.  Hercules  Powder  Co.   (1892)  96  Cal.  51a 

"National  Harrow  Cases,  see  notes  43-45;  State  v.  Creamery  Package 
Co.  (1910)  no  Minn.  415;  United  Shoe  Machinery  Co.  v.  LaChapelle 
(Mass.  1 91 2)  99  N.  E.  289. 

"(1911)  224  U.  S.  I.  Day,  /.  was  absent  and  no  successor  had  been 
appointed  to  Harlan,  /.  who  died  before  the  decision  was  announced. 
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in  connection  with  the  patented  article.  The  decision  was  by 
four  judges  to  three.  The  majority  opinion  was  by  Mr,  Justice 
Lurton,  who  was  already  committed  to  this  doctrine  by  Heaton- 
Peninsula  Button  Fastener  Co.  v.  Eureka  Specialty  Co.**  The 
concurring  justices  were  McKenna,  /.,  Holmes,  /.,  who  in  Garst  v. 
Harris^^  held  that  the  proprietor  of  a  secret  medicinal  formula 
might  attach  to  the  medicine  a  condition  as  to  resale  price,**  and 
Van  Devanter,  /.,  who  in  National  Phonograph  v.  Schlegel"  gave 
his  adherence  to  the  doctrine  of  the  Button  Fastener  Case.  The 
dissenting  Justices  were  White,  C.  J.,  Hughes  and  Lamar,  /.  /.  The 
case,  however,  affirms  the  proposition  already  laid  down  in  the 
Button  Fastener  Case,^^  that  contracts  made  by  a  patentee  re- 
specting the  use  of  the  invention  are  subject  to  the  general  law 
and  the  rules  of  public  policy.  Under  this  rule  the  contracts  of 
the  patentee  are,  of  course,  subject  to  the  Sherman  Act.  All  that 
this  case  decides  is  that  a  patentee  may,  as  a  condition  of  his  li- 
cense, require  that  the  user  of  the  patented  article  buy  supplies 
therefor  from  him.'^  Whether  the  principle  will  be  further  ex- 
tended remains  to  be  decided. 

There  remains  then  a  debatable  land  in  which  the  right  of  the 
patentee  is  as  yet  uncertain.  On  the  one  hand  he  may  to  some 
extent  extend  his  monopoly  by  acquiring  additional  patents  and 
by  reserving  to  himself  the  right  to  furnish  suppHes  for  use  with 
the  patented  article.  On  the  other  hand,  by  the  weight  of  author- 
ity, he  may  not  stifle  competition  between  different  patents 
either  by  contract  or  by  concentrating  the  patents  in  the  hands 
of  a  holding  company.  Somewhere  between  these  two  points 
the  boundary  of  his  right  appears  to  lie.  It  may  be  that  Henry 
V.  A.  B.  Dick  Co.,  marks  its  utmost  limit.  It  is  to  be  hoped  that 
this  uncertainty  may  be  dispelled  in  the  near  future  by  further 
decisions  or  by  legislation. 

Edwin  H,  Abbot,  Jr. 

Boston. 

"(1896)  77  Fed.  288. 

"(1900)  177  Mass.  72. 

•The  Supreme  Court,  Holmes,  /.  dissenting,  held  the  contrary  in  Dr. 
Miles  Medical  Co.  v.  Park  &  Sons  Co.   (1911)   220  U.  S.  373. 

"(1904)   128  Fed.  733. 

■(1896)  77  Fed.  288,  292,  293. 

"For  a  further  discussion  of  this  case  see  12  Columbia  Law  Review 
445 ;  25  Harvard  Law  Review  641. 
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NOTES. 

Exemption  from  Taxation  as  Property  Under  the  Fifth  and 
Fourteenth  Amendments. — Prior  to  the  adoption  of  the  Fourteenth 
Amendment,  the  only  refuge  which  the  federal  Constitution  offered 
to  litigants  seeking  to  protect  tax  exemptions  from  violation  by  State 
legislatures,  lay  in  the  "contract  clause."^  The  Supreme  Court  early 
extended  this  provision  to  embrace  legislative  grants,^  including,  among 
others,  grants  of  exemption  from  taxation,  provided  they  were  made 
upon  good  consideration.^  When  this  was  lacking,  the  grant  was  held 
to  be  a  bounty,  a  mere  gratuity,  which  might  be  abolished  at  the  pleas- 

Troperty  rights  were  then  unprotected  against  State  action  so  far  as 
the  federal  Constitution  was  concerned,  unless  they  were  rights  arising 
out  of  contract,  see  Railroad  v.  Nesbit  (U.  S.  1850)  10  How.^  395 ;  for 
as   such   they   came    within   the   scope    of   the   "contract   clause." 

^'Fletcher  v.  Peck   (1810)   6  Cranch  87. 

'Tucker  v.  Ferguson  (1874)  22  Wall.  527;  R.  R.  v.  Supervisors  (1876) 
93  U.  S.  595. 
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ure  of  the  legislature,*  unless  it  was  contained  in  a  corporate  charter;* 
and  even  then  if  the  right  to  alter,  amend  and  repeal  had  been  reserved, 
the  State  might  violate  the  exemption  at  will.® 

With  these  precedents  well  established,  it  is  natural  that  litigants 
have  refrained  from  testing  the  unknown  merits  of  their  claims  under 
the  Fourteenth  Amendment,  and  the  records  do  not  reveal  a  case  where 
the  Fifth  Amendment  could  have  been  invoked.  What  is  property 
within  these  safeguards  of  human  rights  has  never  received  exhaustive 
definition.'  The  Supreme  Court  has  been  satisfied  to  reach  an  ultimate 
determination  of  their  scope  by  a  gradual  process  of  judicial  inclusion 
and  exclusion.*  Therefore  the  status  of  any  right  as  property  is,  in 
the  absence  of  judicial  fiat,  freely  open  to  speculation. 

Certainly  the  common  law  would  never  have  looked  upon  a  right 
to  be  exempt  from  taxes  as  coming  within  any  if  its  rather  well-defined 
classes  of  property,^  but  the  breadth  of  meaning  given  to  that  term 
in  the  course  of  judicial  construction  of  the  various  property  clauses 
of  the  Constitution,  renders  the  classification  of  the  common  law  useless 
as  a  criterion.  Rights  in  land  which  the  common  lawyer  knew  as 
property  have  been  gradually  infringed  to  subserve  the  public  wel- 
fare,^" and,  on  the  other  hand,  many  intangible  rights  which  he  would 
have  considered  incapable  of  vindication  by  legal  remedy,  have  been 
dignified  with  the  name  of  property."  It  has  been  suggested  that  the 
same  considerations  which  determine  the  inviolability  of  an  exemption 
under  the  contract  clause  should  be  decisive  of  its  protection  as  prop- 
erty ;^2  ][)ut  the  characteristics  of  this  contract  right  render  such  a  sug- 
gestion untenable.  It  is  treated  as  a  right  purely  personal  to  the 
grantee  ;^^  it  does  not  attach  to  the  land  exempted,  nor  is  it  capable  of 
alienation,^*  unless  by  express  legislative  provision, ^^  for  the  State  is 

*SaIt  Co.  V.  East  Saginaw  (1871)  13  Wall.  2,7^;  Welch  v.  Cook  (1878) 
97  U.  S.  541.  Mere  action  in  reliance  upon  the  statute  will  not  be  held 
good  consideration.  Wis.  &  Mich.  Ry.  v.  Powers  (1903)  191  U.S.  379. 
The  statutes  are  construed  as  narrowly  as  possible  without  violating  the 
intention  of  the  legislature,  Church  v.  Phila.   (i860)  24  How.  300. 

'Humphrey  v.  Pegues  (1872)  16  Wall.  244;  Home  v.  Rouse  (1869) 
8  Wall.  430.  In  these  cases,  the  precedent  of  Dartmouth  College  v. 
Woodward  (1819)  4  Wheat.  518  precludes  the  court  from  holding  that 
a  grant  of  exemption  in  a  corporate  charter  is  nudum  pactum. 

•Greenwood  v.  Freight  Co.  (1881)  105  U.  S.  13;  Tomlinson  v.  Jessup 
(1872)   15  Wall.  454. 

'See  Scranton  v.  Wheeler  (1900)  179  U.  S.  141,  153;  Black,  Constitu- 
tional Law  (3rd  ed.)  217. 

*McGehee,  Due  Process  of  Law,  155. 

"See  3  Jenks,  Digest  of  English  Civil  Law,  Table  of  Contents.  The 
term  includes  interests  in  land  and  chattels  whether  corporeal  or  in- 
corporeal, legal  or  equitable,  and  choses  in  action. 

'•Ry.  Co.  V.  Mass.  (1907)  207  U.  S.  79,  87;  Camfield  v.  U.  S.  (1896)  167 
U.  S.  518. 

"See  26  Harv.  L.  Rev.  14  and  15. 

"Sedgwick,  Statutory  and  Constitutional  Law,  683-4. 

"Morgan  v.  Louisiana  (1876)  93  U.  S.  217;  C.  &  O.  Ry.  v.  Miller  (1884) 
114  U.  S.  176. 

"Morgan  v.  Louisiana  supra;  Picard  v.  R.  R.  Co.  (1889)  130  U.  S.  637. 

"L.  &  N.  Ry.  V.  Palmes  (1883)  109  U.  S.  244.  This  case  goes  so  far 
as  to  hold  that  even  after  one  transfer  has  been  expressly  authorized, 
the  exemption  vests  in  the  transferee,  as  it  was  in  the  transferor,  a  mere 
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too  jealous  of  its  sovereign  rights  to  treat  a  dispensation  from  the 
taxing  power  as  something  which  can  be  passed  from  hand  to  hand. 
It  follows  that  the  one  definition  of  property  which  alone  is  vouch- 
safed in  all  the  books — that  anything  of  exchangeable  value  is  prop- 
erty^*— would  exclude  immunity  from  taxes,  for  it  is  not  assignable. 
Even  a  more  conchisive  argument  may  be  derived  from  the  rule  that 
on  foreclosure  of  a  lien  on  all  the  property  of  a  party  enjoying  im- 
munity from  taxation,  the  exemption  is  not  held  to  be  property  so  as 
to  be  subjected  to  the  satisfaction  of  the  lien.^'^  It  would,  then,  seem 
a  fairly  safe  conclusion  that,  in  the  ordinary  case  of  tax  exemption, 
the  grantee  of  that  privilege,  finding  the  shelter  of  the  contract  clause 
not  available,  could  not  seek  protection  within  the  prohibition  against 
depriving  persons  of  property  without  due  process  of  law. 

The  validity  of  this  conclusion  does  not  seem  to  be  impaired  by 
the  holding  that  there  is  a  taking  of  property,  where  the  exemption 
has  been  granted  in  return  for  the  surrender  of  valuable  property,  and 
the  State,  though  repealing  the  exemption,  retains  the  consideration;^' 
for  here  the  property  taken  is  that  which  comprised  the  original  con- 
sideration. The  Supreme  Court  has  now  by  its  decision  in  Choate  v. 
Trapp  (1912)  32  Sup.  Ct.  Rep.  565,  extended  that  prohibition  to  cover 
an  attempt  by  Congress  to  exercise  a  similar  power.  The  government, 
in  consideration  that  an  Indian  tribe  give  up  its  common  holding  in 
a  great  body  of  land,  allotted  to  each  individual  a  stated  acreage  which, 
while  held  by  the  grantee,  should  be  exempt  from  taxation.  Congress 
repealed  this  exemption  but  retained  the  land  taken.  The  Supreme 
Court  held  that  the  tax  exemption  was  property,  and  that  this  repeal 
deprived  the  Indians  of  it  without  due  process  of  law.  The  result 
reached  seems  on  the  facts  to  be  defensible;  for  here,  it  is  submitted, 
the  property  taken  was  not  in  fact  the  exemption,  but  rather  the  land 
in  return  for  which  the  exemption  was  promised.^*    It  is  unjust  and 

personal  right.  There  has  been  only  one  case  in  which  the  exemption 
has  been  held  to  be  inherently  such  that  it  attached  to  the  land  into  whose- 
soever hands  it  may  come.  New  Jersey  v.  Wilson  (1812)  7  Cranch  164. 
Where  of  two  railroads  consolidating  each  has  immunity,  the  consolida- 
tion is  also  immune.     Tenn  r.   Whitworth    (1886)    117  U.   S.   139. 

"Opinion  of  Swayne  J.  in  Slaughter  House  Cases  (1872)  16  Wall.  36, 
127.  Though  this  definition  is  contained  in  a  dissenting  opinion,  it  was 
on  a  subject  on  which  all  concurred.  See  In  re  Parrott  (1880)  i  Fed. 
481,  506. 

"Wilson  V.  Gaines   (1880)    103  U.  S.  4I7- 

"Railroad  Co.  v.  St.  Louis  County  (1900)  179  U.  S.  302;  Stearns  v. 
Minn.  (1900)  179  U.  S.  223.  In  the  former  of  these  two  cases  the  court 
held  that  the  repeal  of  the  statute  inrpaired  the  obligation  of  a  contract, 
but  four  judges,  in  a  concurring  opinion,  held  it  a  taking  of  property 
within  the  Fourteenth  Amendment.  In  the  latter  case  the  same  bench 
unanimously  called  it  a  taking  of  property,  though  the  facts  were  prac- 
tically identical  with  those  in  the  former  case.  The  principle  seems  on 
the  facts  of  these  cases  to  have  been  misapplied.  The  consideration  for 
the  exemption  from  a  property  tax  was  the  payment  of  an  income  tax. 
When  the  exemption  was  repealed  the  income  tax  was  retained.  Since  if 
the  entire  statute  had  been  repealed  the  State  would  have  had  undoubted 
right  to  reimpose  the  income  tax  there  seems  no  violence  in  reaching  the 
same  result  directly. 

'"See  Railroad  Co.  v.  St.  Louis  County  supra,  and  the  concurring  opin- 
ion of  White,  Harlan,  Gray  and  McKenna  JJ.  in  Stearns  v.  Minn,  supra. 
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despotic  that  any  Government  should  be  able  to  deprive  its  citizens 
of  their  property  under  the  guise  of  giving  therefor  a  fair  return 
which  may  later  be  retracted. 


CoxTiNGENT  Kemainders  AND  INHERITANCE  TAXATION. — As  an  at- 
tribute of  its  sovereignty  a  State  has  undisputed  power  over  testa- 
mentary disposition,  and  can  therefore  impose  a  tax  upon  inheritance, 
which  is  not  considered  a  tax  upon  the  property  devised,  but  upon  the 
right  of  succession  under  a  will.^  This  power  is  however  subject  to 
the  limitation  that  rights  once  accrued  are  immune  from  taxation  sub- 
sequently imposed,^  otherwise  the  tax  would  be  upon  the  property  and 
not  upon  the  succession.  Accordingly  a  vested  remainder  is  clearly 
not  subject  to  a  tax  imposed  by  subsequent  legislation.^  In  the  recent 
case  of  In  re  Smith  (1912)  135  N.  Y.  Supp.  240,  a  tax  imposed  by  a 
statute  passed  subsequently  to  the  death  of  the  testator,  but  before  the 
termination  of  the  life  estate  created  by  the  will,  was  held  to  be  inoper- 
ative upon  a  contingent  remainder  limited  to  persons  not  ascertained. 
The  decision  proceeds  on  the  theory  that  the  right  of  succession  accrued 
when  the  will  became  effective,  and  necessarily  involves  an  examina- 
tion into  the  nature  of  a  contingent  remainder  during  the  existence 
of  the  preceding  particular  estate. 

It  is  probable  that  in  the  earlier  days  of  the  common  law  contingent 
remainders  were  unknown.*  As  soon,  however,  as  it  was  realized  that 
they  took  effect  by  way  of  succession  from  the  feoffor,  and  not  by 
way  of  interruption  of  the  previoiis  particular  estate,  leaving  accord- 
ingly no  gap  in  the  seisin,  they  became  a  common  form  of  future  in- 
terest in  land.°  That  they  were  established  without  being  completely 
analyzed  and  understood,  might  be  suspected  from  the  indefinite  theories 
advanced  as  to  the  Iocils  of  the  inheritance  prior  to  the  vesting  in  pos- 
session of  the  remainder,  which  was  variously  regarded  as  in  abeyance, 
in  nuhihus  or  in  gremio  legis.^  Even  when  fully  accepted  the  interest 
of  a  contingent  remainderman  was  extremely  shadowy  and  precarious, 
easily  susceptible  of  destruction  by  a  merger  of  the  life  estate  with  the 

'Ross,  Inheritance  Taxation  §  4;  U.  S.  t'.  Perkins  (1896)  163  U.  S. 
625;  In  re  Macky  (1909)  46  Colo.  79.  The  fact  that  the  State  may  tax 
the  right  to  inherit  United  States  bonds  clearly  shows  that  the  tax  is 
imposed  upon  the  right  to  succession,  and  not  upon  the  property  itself. 
Wallace  v.    Myers    (1889)    38  Fed.   184. 

'Matter  of   Seaman   (1895)    147  N.  Y.  69. 

'Ross,  Inheritance  Taxation  §  36.  A  statute  expressly  including  vested 
interests  as  taxable  is  unconstitutional.    Matter  of  Pell  (1902)  171  N.  Y.  48. 

*Williams,  Real  Prop.  (20th  ed.)  346.  This  view  has  the  sanction  of 
Professor  Gray,  Perp.  §  100. 

"See  article  by  Edward  Jenks,  20  L.  Q.  Rev.  280.  That  the  remainder 
takes  effect  not  upon  a  condition,  of  which  only  the  grantor  or  his  heirs 
could  take  advantage,  but  is  a  limitation  upon  the  particular  estate,  see 
Colthurst  V.  Bejushin  (1550)  Plow.  21,  31;  8  Bac.  Abr.  (Am.  Ed.)  380  et 
seq.  The  first  contingent  remainder  was  probably  recognized  in  1431. 
Y.  B.  9  Hen.  VI.,  Trin.  term,  pi.  19.  See  Williams,  Real  Prop.  (20th 
ed.)  347- 

"See  Fearne  C.  R.  (loth  ed.)  360-364;  Carter  v.  Barnardiston  (1718) 
I  P.  Wms.  505.  The  correct  view  would  seem  to  be  that  a  reversion  remains 
in  the  feoffor,  Fearne  C.  R.  (loth  ed.)  361,  Gray,  Perp.  §  11,  note  i,  though 
the  old  view  is  maintained  by  eminent  authority.  See  Gray,  Perp.  §  ir, 
note  1  supra. 
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inheritance,'^  or  by  the  life  tenant's  tortious  feoffment,^  though  pre- 
served if  supported  by  the  letter's  right  of  entry  when  disseised.^  It 
was,  moreover,  inalienable  inter  vivos?'^  Under  the  feudal  system  of 
tenure  all  alienation  was  at  first  impossible,  and  restraint  was  gradu- 
ally removed  from  the  more  valuable  estates  in  land  only  in  accordance 
with  the  demands  of  progressive  civilization.  That  it  was  not  so  re- 
moved from  contingent  remainders  indicates  that  they  were  not  re- 
garded as  property  but  as  mere  possibilities  of  negligible  importance.^^ 
A  fine  or  recovery,  however,  would  operate  by  way  of  estoppel  to  pass 
the  interest  when,  if  ever,  it  became  vested  in  the  remainderman  and 
his  heirs,  no  interest  passing  until  that  event  took  place.^^  The  same 
result  was  reached  in  equity,  which  gave  effect,  possibly  also  by  way 
of  estoppel,  to  the  assignment  of  a  contingent  remainder,  by  regarding 
it  as  an  executory  contract  to  convey  the  interest  upon  its  vesting  in 
possession,  which  was  specifically  enforced  at  that  time,  if  founded 
upon  sufficient  consideration.^^  As  the  heir  was  the  legal  successor 
of  the  deceased  it  was  transmissible  to  him  together  with  rights  of 
entry  and  mere  possibilities,^*  and  though  not  at  first  regarded  as 
devisable  under  the  Statute  of  Wills,  or,  at  least,  where  the  Statute 
was  not  before  the  court,^"^  it  was  later  so  held  under  a  liberal  con- 
struction of  the  act,  where  the  remainderman  was  ascertained.^*  If 
the  remainderman  is  originally  not  ascertained,  as  in  the  principal  case, 
it  is  clear  that  his  interest  cannot  be  contingent  at  his  death;  it  must 
be  destroyed  by  the  non-fulfillment  of  the  condition,  if  not  already 
vested  by  his  previous  ascertainment. 

It  thus  seems  that  at  common  law  a  contingent  remainder  is  not 
an  estate,  but  merely  a  right  to  have  an  estate  upon  the  happening  of 
some  condition  precedent.^^  It  seems  at  best  a  possibility  coupled  with 
an  interest,^*  and,  indeed,  it  has  been  said  that  no  interest  passes  at 
its  creation.^*    But  as  it  is  the  succession  that  is  taxed,  the  succession 

'Chains,  Real  Prop.   (3rd  ed.)   137. 

•Archer's  Case   (1597)   i  Co.  64. 

•Fearne  (loth  ed.)  C.  R.  286.  Butler's  note.  If  the  right  of  entry 
were  turned  into  a  right  of  action  by  the  death  of  the  disseisor  the  con- 
tingent remainder  was,  however,  destroyed,  Fearne  C.  R.  (loth  ed.)  286 — 
another  instance  of  its  frailty. 

"Williams,  Real  Prop.   (20th  ed.)  357- 

"See  Williams,   Real   Prop.    (20th  ed.)    358,  359- 

"Weale  v.  Edwards    (1672)    Pollexf.  54. 

^4  Kent.  Comm.  262;  Morse  v.  Faulkner  (1792)  i  Anstr.  11.  Equity 
also  would  grant  a  contingent  remainderman  an  injunction  to  stay  future 
waste  by  the  life  tenant,  though  the  common  law  action  of  waste  was  not 
open  to  him.     Cannon  v.  Barry  (1881)  59  Miss.  289. 

"See  9  Columbia  Law  Review  546. 

"Bishop  V.  Fountaine  (1694)  3  Lev.  *427;  Fearne  C.  R.  (loth  ed.)  366. 

"Jones  V.  Roe  (1788)  i  H.  Bl.  30.  Aflf'd,  (1789)  3  Durnf.  &  E.  88. 
For  a  criticism  of  this  holding,  see  9  Columbia  Law  Review  546  supra, 
and  Perry  v.  Philips  (1790)  i  Ves.  Jr.  251.  This  case  gave  rise  to  a  now 
well-settled  rule,  but  it  was  necessary  to  hold  that  a  contingent  remainder 
was  an  "interest  in  land  in  fee  simple,"  and  that  the  "fee  simple"  referred 
only  to  the  land  and  not  to  the  "interest." 

"See   Butler's   Note  in   Fearne  C.   R.    (loth  ed.)   2. 

"Challis,  Real  Prop.   (3rd  ed.)  76,  77;  i  Preston,  Estates,  *7S- 

"2  Blackstone  Comm.  169;  Fearne  C.  R.  (loth  ed.)  363. 
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to  a  mere  possibility  would  probably  be  taxable,  and,  likewise,  immune 
from  subsequent  taxation  if  it  had  previously  accrued  by  the  testator's 
act  of  disposition.  In  any  event,  however,  contingent  remainders  are 
by  statute  generally,  to-day,  freely  alienable,  devisable  and  also  in- 
destructible.^ and  must  by  virtue  of  these  statutory  attributes  be  con- 
sidered property  of  a  sufficiently  valuable  and  definite  nature  to  be 
immune  from  the  retroactive  force  of  such  a  statute  as  that  in  the  prin- 
cipal case.^^ 


"Acthe"  or  "Passi\-e"  Negligence  as  Affecting  the  Doctbixe  of 
THE  'TLast  Clear  Chance." — The  doctrine  of  the  "last  clear  chance" 
cannot,  it  seems,  be  invoked  in  a  case  where  the  defendant  has  failed 
merely  to  discover  the  peril  of  a  trespasser,^  for  in  general  there  is  no 
duty  to  anticipate  his  presence.-  On  the  other  hand,  if  the  defendant, 
after  discovering  the  peril,^  fail  to  exercise  ordinary  care  and  injury 
results,*  the  application  of  this  doctrine  will  almost  universally  sup- 
port a  recovery  in  favor  of  the  injured  party,'  whether  a  trespasser 
or  not.^  S\ach  a  result  seems  logical,  if  the  basis  of  the  doctrine  be 
found  in  the  statement,  enunciated  in  the  earliest  cases  on  the  subject' 
and  repeated  many  times  since,'  that  the  plaintiff's  negligence  will  not 
excut!*-  the  defendant  where  the  latter  by  the  exercise  of  due  care  might 
have  avoided  the  ensuing  injury.  The  inevitable  result  of  the  literal 
acceptation  of  this  statement  as  a  test  of  liability,  is  that  the  "last 

''See  2  Reeves,  Real  Prop.  §  904;  N.  Y.  Real  Prop.  Law  §§  47,  49. 

°'See  Executors  of  Eury  v.  State  (1905)  72  Oh.  St.  448;  Ross,  Inheritance 
Taxation  §  37. 

'See  note  to  Southern  Ry.  Co.  v.  Bailey  (1910)  27  L.  R.  A.  [n.  s.]  379- 

'Biirdick,  Torts  (2nd  ed.)  458.  But  railroads  may  be  required  to  keep 
a  lookout  for  trespassers;  certainly  where  their  presence  is  to  be 
anticipated.  See  note  to  Frye  v.  St.  Louis  etc.  Co.  (1906)  8  L.  R.  A.  [n.  s.] 
1069:  Beach.  Contributory  Negligence  (3rd  ed.)   §§  196-203. 

'In  the  case  of  railroads  the  "peril"  would  not  seem  to  arise  until  the 
actual  nature  of  an  object  on  the  tracks  were  discovered  or  the  presump- 
tioji  that  a  person  would  normally  get  off  the  tracks  on  the  approach  of 
a  train  were  rebutted  by  the  discovery  of  the  actual  situation.  See  note 
to  Louisville  etc.  Co.  t-.' Hathaway  (1905)  2  L.  R.  A.  [n.  s.]  498;  Beach, 
Contributory  Negligence   (3rd  ed.)   §  203. 

*The  defendant's  neglect  after  the  discovery  of  the  peril  is  not  dis- 
tinguishable by  manv  from  wanton  or  wilful  misconduct.  Beach.  Con- 
tributory Negligence '(3rd  ed.)  §  55;  Little  v.  Ry.  Co.  (1894)  88  Wis.  402. 

»B.  &  O.  R.  R.  Co.  V  Hellenthal  (1898)  88  Fed.  116;  Romick  v.  C.  R.  L 
&  P.  Ry.  Co.  (1883)  62  la.  167;  Denver  etc.  Co.  v.  Dwyer  (1894)  20  Colo. 
132;  but  see  French  v  Grand  Trunk  Ry.  Co.  (1904)  76  Vt.  441;  Butler  v. 
Rockland  etc.  Co.  (1904)  99  Me.  149. 

•For  the  duty  of  ordinary  care  is  owed  a  trespasser  after  discovery  of 
the  peril,  i  Shearman  &  Redfield.  Negligence  (4th  ed.)  §  99;  HI-  Cent.  Ry. 
Co.  V.  Middlesworth  (1868)  46  111.  494;  but  see  Terre  Haute  etc.  Co.  v. 
Graham   (1883)  95  Ind.  286. 

'Davies  v.  Mann  (1842)  10  M.  &  W.  545;  Tuff  v.  Warman  (1858)  5 
C.  B.  [n.  s.]  573- 

*Radley  v.  L.  &  N.  W.  Ry.  Co.  (1876)  L.  R.  i  App.  Cas.  754;  Grand 
Trunk  Ry.  Co.  v.  Ives  (1891)  I44  U.  S.  408,  429;  see  Pollock,  Torts 
(8th  ed.)  460  et  seq. 
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clear  chance"  doctrine  qualifies.^  if  it  does  not  flatly  deny^°  the  doctrine 
of  contributory  ncglig-ence,  for  the  defendant  is  held  answerable  with- 
out further  inquiry  as  to  the  plaintiff's  ability,  also,  to  have  averted 
the  injury  by  the  exercise  of  due  care.'^  Indeed,  the  ultimate  logic  of 
this  demands  that  where  two  parties  are  equally  in  fault,  but  either,  by 
the  exercise  of  ordinary  care,  might  avoid  the  consequences  of  the 
carelessness  of  the  other,  each  would  be  entitled  to  a  recovery  for  the 
injury  suffered.^* 

The  doctrine  of  the  "last  clear  chance''  thus  expressed  has  been 
supported,  however,  as  a  wise  exercise  of  an  humanitarian  public  pol- 
icy.^* Eliminating  such  considerations,  it  is  obvious  that  to  bring  this 
doctrine  into  accord  with  the  principles  of  contributory  negligence,  the 
failure  of  the  defendant  to  exercise  due  care  to  avert  an  injury  must 
be  the  proximate  cause  of  that  injury,  to  charge  him  with  its  results.^* 
In  the  prevailing  modern  sentiment  this  has  seemed  the  only  function 
of  the  "last  clear  chance"  doctrine,'*  though  at  the  same  time  there  is 
divergency  of  opinion  as  to  the  proximity  of  the  defendant's  miscon- 
duct to  the  injury  complained  of.  For  in  all  the  cases  in  which  the 
plaintiff's  negligence  has  consisted  solely  in  failing  to  discover  his  situ- 
ation, he  could  have  averted  the  accident  if  he  had  been  conscious  of 
it,  and  so  to  some  courts  his  negligence  has  seemed  as  proximate  as 
the  act  of  a  defendant  who,  after  discovery  of  the  peril,  could  also  have 
prevented  the  injury  by  the  exercise  of  proper  care.^"  To  the  majority, 
however,  the  neglect  of  the  defendant,  supervening  after  his  discovery 
of  the  peril,  has  seemed  decisive  in  causing  the  injury,^'^  The  minority 
position  is  adopted  in  the  recent  case  of  Nehring  v.  Connecticut  Co. 
(Conn.  1912)  84  Atl.  301  (dissenting  opinion  at  524)  to  the  extent  that 
recovery  would  be  refused  if  the  plaintiff's  negligence  actively  contin- 
ued up  to  the  time  of  the  accident,  but  allowed  if  his  conduct  at  that 
time  were  "passive"  and  negligent  only  in  that  he  did  not  awake  to 
his  surroundings.'*  But  as  the  plaintiff  in  either  case  was  unconscious 
of  his  peril,  it  is  difficult  to  see  how  the  proximity  of  that  negligence 

•Inland  etc.  Co.  v.  Tolson  (1890)  139  U.  S.  551,  558;  3  Harv.  L.  Rev.  263. 

"Beach,  Contributory  Negligence  (3rd  ed.)  §  10;  Bishop,  Non-Contract 
Law  §  463,  n.  2;  C.  B.  &  Q.  R.  R.  Co.  v.  Lilly  (Neb.  1903)  93  N.  W.  1012. 

"Beach,  Contributory  Negligence   (3rd  ed.)  §  11. 

"See  Murphy  v.  Deane   (1869)    loi  Mass.  455. 

"See  3  Harv.  L.  Rev.  263,  270;  Hanlon  v.  Mo.  Pac.  Ry.  Co.  (1891)  104 
Mo.  381;  cf.  also  the  "decisive  cause"  test.    Pollock,  Torts  (8th  ed.)  467. 

"See  I  Shearman  &  Redfield,  Negligence  (4th  ed.)  §  99. 

"Burdick,  Torts  (2nd  ed.)  434;  16  Va.  L.  Reg.  161  et  seq;  Nashua  etc. 
Co.  V.  W.  &  N.  R.  R.  Co.  (1882)  62  N.  H.  159;  Bostwick  v.  M.  &  P.  Ry. 
Co.  (1892)  2  N.  D.  440. 

"French  v.  Grand  Trunk  Ry.  Co.  supra;  Butler  v.  Rockland  etc.  Co. 
supra. 

"Ind.  St.  Ry.  Co.  v.  Smith  (1904)  35  Ind.  App.  202,  211;  Bostwick  v. 
M.  &  P.  Ry.  Co.  supra;  2  Cooley,  Torts  (3rd  ed.)  1445.  And  if  the 
plaintiff  were  unable  to  extricate  himself  from  his  perilous  position,  even 
by  the  exercise  of  due  care,  while  the  defendant  could  have  averted  the 
injury,  the  "last  clear  chance"  rule  would  clearlv  support  a  recovery. 
Little  V.  B.  &  M.  R.  R.  Co.  (1903)  72  N.  H.  61 ;  3  Harv.  L.  Rev.  263,  276. 

"A  directed  verdict  for  the  defendant  was  accordingly  sustained  on  the 
ground  that  the  plaintiff  had  been  guilty  of  contributory  negligence  as 
a  matter  of  law,  by   reason   of  his  "active"   negligence. 
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to  the  injury  is  in  any  way  different  when  he  remains  quiescent  in 
a  position  of  peril,  or  when  he  continues  to  move  along  in  a  zone  of 
peril,  the  actual  risk  in  each  case  being  the  same.  The  distinction 
contended  for  might  serve  to  determine  when  the  actual  ''peril"  arises,^^ 
but  as  a  means  of  ascertaining  the  decisiveness  of  such  negligence  in 
the  ultimate  result  it  savors  of  the  "degree"  test  of  comparative  negli- 
gence rather  than  of  the  "effect"  test  of  contributory  negligence.  ^"^  ^ 
The  dissenting  opinion  in  Nehring  v.  Connecticut  Co.,  while  repudi- 
ating the  distincton  between  "active"  and  "passive"  negligence,  holds 
that  the  question  of  the  plaintiff's  contributory  negligence  was  one  for 
the  jury,  making  no  distinction  between  the  defendant's  negligent  act 
after  discovery  of  the  peril  and  his  negligence  in  merely  failing  to 
discover  it.  A  similar  confuson  has  led  many  jurisdictions  to  charge 
a  defendant  in  a  situation  where  both  parties  through  neglect  have 
failed  to  become  apprised  of  the  situation.^^  This  result  does  not  seem 
justifiable  on  principle,  for  when  neither  party  has  discovered  the  peril 
the  breach  of  duty  by  each  is  the  failure  to  exercise  due  care  to  dis- 
cover it,  and  enforcement  of  liability  against  the  defendant  for  his 
lack  of  viligance  ignores  the  plaintiff's  similar  delinquency  in  this 
regard.^-  In  the  absence  of  a  supervening  act  of  discovery  by  either, 
the  negligence  of  each  is  concurrent,  and,  it  would  seem,  equally  pro- 
ductive of  the  final  result.^^  On  considerations  of  policy,  however, 
apart  from  principles  of  contributory  negligence,  a  recovery  should 
be  had  against  a  defendant  engaged  in  the  use  of  a  dangerous  in- 
strumentality, by  reason  of  the  greater  duty  of  care  enjoined  upon 
him.2* 


The  Privilege  Agaikst  Self-Ixcriminatiox  and  the  Police  Power. — 
The  privilege  against  self-incrimination  is  guaranteed  by  the  United 
States  Constitution,  and  by  all  but  two  of  our  State  constitutions^ 
with  slightly  varying  language,  but  with  the  same  general  intent, 
to  secure  the  individual  from  compulsory  disclosure  of  his  criminal 
guilt.     The  typical  situation  in  which  the  immunity  is   invoked,  is 

"For  the  degree  of  activity  in  the  conduct  of  the  plaintiff  may  well  have 
a  different  effect  in  bringing  a  realization  of  the  danger  home  to  the 
motorman.  Cf.  n.  3  supra. 

*"In  Indiana  the  rule  set  forth  in  the  principal  case  that  "active"'  negli- 
gence on  the  part  of  the  plaintiff  would  defeat  a  recovery,  notwithstand- 
ing the  want  of  care  by  the  defendant  after  discovery  of  the  situation,  as 
enunciated  in  Robards  z:  Ind.  St.  Ry.  Co.  (1903)  32  Ind.  App.  297,  was 
apparently  abandoned  in  a  later  case.  Ind.  St.  Ry.  Co.  z:  Bolin  (1906)  39 
Ind.  App.  169.     See  5  Mich.  L.  Rev.  143. 

"Denver  City  Tramway  Co.  v.  Wright  (1910)  47  Colo.  366;  P.  &  R.  Ry. 
Co.  z'.  Klutt  (1906)   148  Fed.  818. 

^'Bourrett  v.  C.  &  N.  W.  Ry.  Co.  (1911)  ii;2  la.  579;  Dverson  v. 
U.  P.  R.  R.  Co.   (1906)  74  Kan.  528. 

*^San  Antonio  Traction  Co.  v.  Kelleher  (1908)  48  Tex.  Civ.  App.  421; 
16  Va.  L.  Reg.  161,  166. 

"See  Kolb  v.  St.  L.  Transit  Co.  (1903)  102  Mo.  App.  143. 

^In  New  Jersey  and  Iowa  the  rule  is  given  full  force  as  a  part  of  the 
existing  law,  see  State  v.  Zdanowicz  (1903)  69  N.  J.  L.  619;  State  v. 
Height  (1902)   117  la.  650. 
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ys'hen  a  party  or  a  witness  in  any  judiciaP  or  quasi-judicial'  proceed- 
ing refuses  to  testify  on  the  ground  that  his  answer  may  furnish 
evidence  for  a  criminal  prosecution  against  himself.  Unless  the  court 
is  able  to  declare  that  the  answer  to  the  question  asked  could  not 
reasonably  have  such  a  tendency,  the  propriety  of  the  refusal  cannot 
be  questioned,  and  the  immunity  is  absolute.*  Furthermore,  if  a 
statute  directs  that  a  witness  shall  testify  no  matter  what  incrimination 
his  testimony  may  reveal,  such  statute  must  go  further  and  expressly 
stipulate  not  simply  that  this  evidence  shall  be  inadmissible  against 
the  witness  in  subsequent  criminal  proceedings,"^  but  that  no  prosecu- 
tion whatever  shall  be  made  in  relation  thereto.*'  Thus  it  is  evident 
that  in  these  classes  of  cases,  the  privilege  is  construed  as  a  sweeping 
protection  against  even  the  most  remote  consequences  of  self-accusa- 
tion; and  such  a  construction  seems  both  historically"  and  reasonably 
justifiable  where  the  self-accusing  information  is  sought  to  be  extracted 
from  a  man  upon  the  witness  stand. 

That  the  same  rigorous  protection  should  be  thrown  around  the 
individual  in  all  other  situations  would  follow  through  an  uncompro- 
misingly rigid  adherence  to  the  interpretation  as  outlined  above,  but  it 
would  speedily  lead  to  hopelass  practical  difficulties.^  If,  for  instance, 
all  information  aimed  at  identification  may  be  refused  on  the  ground 
that,  under  easily  conceivable  circumstances,  such  information  might 
prove  a  link  in  the  conviction  of  the  informant  for  some  crime,  the 
requirements  of  automobile  license  tags  or  perhaps  of  census  reports 
would  be  constitutionally  debatable.  The  case  literature  on  this 
phase  of  the  subject  is  comparatively  scant,  but  the  display  of  auto- 
mobile license  tags  has  been  held  a  valid  requirement  in  the  exercise  of 
the  police  power,"  and  the  law  requiring  druggists  to  report  their  sales 
of  liquor  has  also  been  approved,  though  their  reports  might  show  in- 
fraction of  the  penal  statutes  defining  the  conditions  of  its  lawful 
sale.^^  In  accordance  with  this  view,  a  statute  compelling  the  driver 
of  a  motor  vehicle  to  stop  and  give  his  name  and  address  in  the  event 
of  his  culpably  or  accidentally  injuring  persons  or  property  was  up- 
held in  the  recent  case  of  Ex  parte  Eneedler  (Mo.  1912)  147  S.  W.  983, 
which  disapproved  the  contrary  conclusion  of  the  New  York  Court 


"Counselman  v.  Hitchcock  (1892)  142  U.  S.  547;  Emery's  Case  (1871) 
107  Mass.  172;  People  ex  rel.  v.  O'Brien  (1903)    176  N.  Y.  253. 

^Emery's  Case  supra;  Lamson  v.  Boyden  (1896)  160  111.  613;  Counsel- 
man  V.  Hitchcock  supra. 

*Burr's  Trial  (1807)  Fed.  Cas.  No.  14692,  e;  Ex  parte  Irvine  (1896)  74 
Fed.  954;  Ex  parte  Gauss  (1909)  223  Mo.  277. 

"Counselman  v.  Hitchcock  supra;  Emery's  Case  supra;  People  ex  rel. 
V.  O'Brien  supra;  People  v.  Argo  (1908)  237  111.  173;  State  v.  Quarles 
(1853)  13  Ark.  307;  Higden  v.  Heard  (1853)  14  Ga.  255;  contra,  Wilkins  v. 
Malone     (i860)    14  Ind.  153. 

•Brown  v.  Walker  (1896)   161  U.  S.  59i- 

'4  Wigmore,  Evidence  §  2250. 

*See  Twining  v.  'tievf  Jersey  (1908)  211  U.  S.  78. 

'People  V.  Schneider  (1905)  139  Mich.  673;  People  v.  Schoepflin  (1912) 
137  N.  Y.  Supp.  675.  See  People  v.  MacWilliams  (N.  Y.  1904)  91  App. 
Div.  176,  where  such  a  statute  was  upheld  as  good  against  the  prohibition 
of  the  Fourteenth  Amendment. 

"People  V.  Kenwood  (1900)  123  Mich.  317;  State  v.  Davis  (1891)  108 
Mo.  666. 
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while  considering  an  identical  statute  in  People  v.  Rosenheimer  (1911) 
70  Misc.  433,  affirmed,  two  judges  dissenting,  146  App.  Div.  875.  The 
latter  court  distinguished  this  case  from  those  cited  above  in  that 
here  the  information  was  to  be  given  after  the  commission  of  the 
offense.  The  distinction,  however,  is  of  no  value;  for  the  giving  of  the 
name  does  not  definitely  fasten  the  crime  on  the  automobilist,  since 
the  injury  may  have  been  accidental,  and  therefore  the  case  differs 
from  those  above  only  in  the  degree  of  likelihood  that  the  information 
may  prove  self-incriminatorj-;  and  certainly  the  druggist  would  not 
be  excused  from  reporting  after  he  had  made  an  illegal  sale.  On  the 
contrary,  one  of  the  plain  objects  of  the  legislation  was  to  secure  just 
that  information.  It  would  seem,  then,  that  under  a  strictly  orthodox 
reverence  for  this  privilege,  all  these  and  probably  many  other  police 
regulations  would  be  void. 

The  Missouri  decision,  in  adopting  the  dissenting  view  of  Justice 
Ingraham  in  the  Rosenheimer  ease,  lays  down  a  better  and  wiser  rule. 
The  rigid  inhibitions  of  the  Fourteenth  Amendment  and  their  counter- 
parts in  the  organic  law  of  the  several  States  have  become  resilient 
under  the  common  sense  opportunism  of  the  doctrine  of  the  police 
power,' ^  and  no  good  reason  appears  why  the  same  elasticity  should  not 
be  read  into  the  guaranties  against  self-incrimination.  Indeed,  the 
wisdom  of  the  existence  of  this  Constitutional  privilege  has  often 
been  seriously  questioned.'-  It  has  no  place  in  the  statute  law  of 
England, ^^  and  was  originally  inserted  in  our  charters  of  liberties 
to  prevent  the  infliction  of  torture  on  persons  accused  of  crime.'* 
Both  history  and  reason  combine  in  reaching  the  conclusion  that  the 
public  can  be  protected  from  reckless  driving  by  the  statute  under  con- 
sideration without  offending  against  the  spirit  and  the  meaning  of 
the   Constitutional  privilege. 


Statutory  Duty  and  thf.  Assumption  of  Risk. — Whether  the  prin- 
ciple that  an  employer  is  absolved  from  civil  liability  to  his  servant 
for  injuries  resulting  from  defects  of  which  the  servant  knew  and  the 
danger  of  which  he  appreciated'  applies  to  risks  allowed  to  exist  in 
violation  of-  a  statute,  is  a  question  upon  which  American  courts  are 
most  sharply  divided.-  In  the  recent  case  of  Fitzivatei-  v.  Warren 
(1912)  48  N.  Y.  L.  J.  No.  29  it  was  held,  upon  grounds  of  public  policy, 
that  assumption  of  risk  cannot  be  pleaded  as  a  defense  when  the  action 
is  founded  upon  a  breach  of  statutory  duty;  and  this  decision  is  highly 
important,  for  in  reaching  its  conclusion  the  Co\irt  of  Appeals  neces- 
sarily overruled  Knisley  v.  Pratt, -^  which  has  often  been  cited  as  a  lead- 
ing case  for  the  opposite  view. 

There  is  a  fundamental  difference  between  the  master's  common  law 
duties  and  those  prescribed  by  statute,  in  that  the  former  are  wholly 
indemnitive.  since  a  violation,  however  flagrant,  results  in  no  liability 

"Freund,  Police  Power  §  69. 

"Twining  v.   New  Jersey  supra;   4   Wigmore,   Evidence   §   2251. 

"See  Twining  v.  New  Jersey  su/^ra. 

"4  Wigmore,  Evidence  §  2250. 

^For  a  discussion  of  the  elements  of  the  defense,  see  12  Columbia  Law 
Review  629. 

"2  Bailey,  Personal  Injuries   (2nd  ed.)  961. 
'(1896)   148  N.  Y.  372. 
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until  an  injury  is  caused  and  then  only  in  favor  of  the  person  injured, 
while  the  latter  are  primarily  preventive,  since  a  violation  may  involve 
a  penal  liability  to  the  State  irrespective  of  the  outcome.  But,  while 
indemnitive  in  essence,  the  contingent  common  law  liability  necessarily 
exerts  an  incidental  preventive  effect.  Similarly,  a  penal  statute,  while 
primarily  preventive,  in  prescribing  definite  standards  of  care  estab- 
lishes new  duties  on  the  master's  part  toward  the  servant  which  may 
be  the  basis  of  a  civil  action;*  and  it  must  be  presumed  that  this  effect 
was  within  the  intention  of  the  legislature.''  A  statute  of  this  character 
thus  has  two  distinct  phases;  it  creates  a  duty  toward  the  State  and 
also  a  duty  toward  servants.**  Viewed  solely  from  the  second  point  of 
view,  the  duty  created  by  statute  seems  no  higher  than  a  similar  duty 
at  common  law.''  It  seems,  therefore,  that  the  servant  would  have  the 
same  right  to  assume  the  risk  of  his  master's  breach  of  a  statutory 
obligation  as  he  would  the  latter's  ordinary  failure  to  exercise  due  care, 
if  no  collateral  issue  were  involved.  For  while  the  legislature  may 
remove  the  defense  of  assumption  of  risk  where  either  a  statutory*  or 
common  law"  duty  is  concerned,  the  better  interpretation  of  such  a 
statute  as  that  in  the  principal  case  seems  to  be  that  there  was  no 
intention  to  produce  exactly  that  result.^"  But  when  it  is  considered 
that  the  primary  purpose  of  the  enactment  was  to  create  a  new  public 
duty,  the  problem  assumes  a  different  aspect.  The  question  is  no  longer 
whether  the  legislature  intended  for  the  servant's  benefit  to  remove  the 
defense  of  assumption  of  risk,  or  whether  from  the  standix)int  of 
justice  to  the  employee  such  a  result  is  desirable,  but  whether  the  em- 
ployee shall  be  allowed  to  encourage  his  master's  non-compliance  with 
a  positive  obligation  to  the  State.  In  view  of  the  servant's  peculiarly 
strategic  position  it  seems  that  upon  grounds  of  public  policy  the  courts 
should  refuse  to  recognize  in  him  any  power  to  aid  his  master  in  violat- 
ing a  penal  law. 

But  judges  have  generally  thought  that  whether  the  defense  of 
assumption  of  risk  should  be  denied  in  an  action  based  upon  a  statutory 
duty  depends  upon  whether  in  theory  the  doctrine  of  assumed  risk  is 
founded  upon  the  contract  of  employment  between  master  and  servant.'^ 
Though  it  is  generally  admitted  that  a  contract  to  disregard  the  mas- 
ter's statutory  obligation  would  be  contrary  to  public  policy,^^  courts 
which  explain  the  doctrine  of  assumption  of  risk  upon  the  broader 
theory  volenti  non  fit  injuria  feel  themselves  compelled  to  allow  the 

*Groves  v.  Wimborne  (1898)  2  Q.  B.  402;  2  Labatt,  Master  and  Servant, 
2177;  Narramore  v.  C.  C  C.  &  St.  L.  Ry.  Co.  (1899)  96  Fed.  298;  cf. 
Parker  v.  Barnard  (1883)  135  Mass.  116;  see  10  Columbia  Law  Re- 
view 487. 

'See  Narramore  v.  C.  C.  C.  &  St.  L.  Ry.  Co.  supra. 

'See  Dresser,  Employers'  Liability,   603. 

'See  Langlois  v.  Dunn  Worsted  MSlls   (1904)  25  R.  L  645. 

'Kansas  City,  M.  &  B.  R.  R.  Co.  v.  Flippo  (1903)   138  Ala.  487,  499. 

"Coley  V.  North  Carolina  R.  R.  Co.  (1901)   128  N.  C.  534. 

"St.  Louis  Cordage  Co.  v.  Miller  (1903)  126  Fed.  495;  Langlois  v. 
Dunn  Worsted  Mills  supra;  D.  &  R.  G.  R.  R.  Co.  v.  Norgate  (1905)  141 
Fed.  247;  D.  &  R.  G.  R.  R.  Co.  v.  Gannon  (1907)  40  Colo.  195;  Osterholm 
V.  Mining  Co.  (1909)  40  Mont.  508. 

"See  D.  &  R.  G.  R.  R.  Co.  v.  Norgate  supra. 

'"Narramore  v.  C.  C.  C.  &  St.  L.  Ry.  Co.  supra;  Streeter  v.  Western 
Scraper  Co.  (1912)  254  111.  244. 
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defense. ^3  jf  tjjg  result  necessarily  depended  upon  deciding  which 
explanation  of  the  servant's  right  to  assume  the  risk  is  correct,  the 
prospect  of  a  uniform  rule  would  not  be  encouraging.  But  when  it 
is  once  conceded  that  as  a  matter  of  fact  to  allow  the  defense  permits 
an  effective  encouragement  of  the  master's  noncompliance  with  the 
statute,  it  becomes  entirely  immaterial  upon  what  theory  the  defense, 
if  admissible,  is  based.  Any  effective  encouragement  to  violate  the  law, 
whether  it  is  founded  upon  agreement  or  consent,  seems  equally  against 
public  policy.  The  result  in  the  principal  case,  even  disregarding  the 
view  in  its  jurisdiction  that  assumpton  of  risk  is  based  on  contract,'* 
therefore  seems  sound.  But  it  is  undeniable  that  this  and  the  decisions 
in  other  States  to  the  same  effect  depend  largely  upon  a  willingness  to 
limit  where  possible  the  strict  application  of  the  doctrine  of  assump- 
tion of  risk,  which  indicates  that,  even  under  present  conditions,  the 
courts  are  not  entirely  irresponsive  to  the  popular  judgment  of  what 
the  law  ought  to  be.'^ 


Corporate  Domicile. — Whether  a  fictitious  body  can  have  either 
residence  or  domicile  is  questionable,  for  it  requires  considerable  mental 
exertion  to  visualize  so  cloudy  an  entity  and  permanently  locate  it  in 
one  place.  ^  Admitting,  however,  that  there  are  theoretical  objections, 
it  is  often  important  to  do  so  in  order  to  fix  the  situs  of  its  rights 
and  liabilities. 2  Being  a  mere  creature  of  the  law,  the  corporation 
traces  its  domicile  of  origin  to  the  jurisdiction  which  has  given  it 
birth,^  and  a  different  domicile  cannot  be  afterwards  acquired, 
since  corporate  existence  is,  by  the  terms  of  its  creation,  limited 
to  the  territory  of  the  creating  sovereignty.*  The  fact  that  the  corpo- 
ration is  thus  narrowly  confined  would  seem  in  theory  to  prevent  even 
its  presence  in  any  other  jurisdiction,  and  the  acquisition  of  foreign 
residence  would,  therefore,  be  impossible.  The  courtesy  of  other  juris- 
dictions, however,  permits  the  projection  of  the  corporate  entity  beyond 
the  bounds  of  its  origin  in  order  to  conduct  operations  in  foreign  States 
practically   as  an   individual,*   but   subject   to   any   limitations  which 

"D.  &  R.  G.  R.  R.  Co.  V.  Norgate  supra;  D.  &  R.  G.  R.  R.  Co.  v.  Gannon 
supra;  Osterholm  v.  Mining  Co.  supra. 

"Dowd  V.  Railway  Co.   (1902)    170  N.  Y.  459. 

"The  opinion  of  the  court  by  Cullen,  Ch.  J.,  concludes  as  follows: 
"There  seems  at  the  present  day  an  effort  by  constitutional  amendment 
to  render  a  master  liable  to  his  employee  for  injury  received  in  his  em- 
ployment, though  the  master  has  been  guilty  of  no  fault  whatever,  and  I 
feel  that  such  effort  is  in  no  small  measure  due  to  the  tendency  evinced 
at  times  by  the  courts  to  relieve  the  master,  though  concededly  at  fault, 
from  liability  to  his  employee  on  the  theory  that  the  latter  assumed  the 
risk  of  the  masters  fault." 

*Minor,  Confl.  of  Laws  §  67. 

'Savigny,  Confl.  of  Laws,  63. 

'Bank  of  Augusta  v.  Earle   (1839)   13  Pet.  519. 

*Duke  V.  Taylor  (1896)  37  Fla.  64;  Holbrook  v.  Ford  (1894)  I53  IH. 
633;  Beale,  For.  Corp.  §  71. 

'Demarest  v.  Flack  (1891)  128  N.  Y.  205.  In  Land  Grant  R.  R.  Co.  v. 
County  Comm.  (1870)  6  Kan.  245,  the  Kansas  court  very  properly  ex- 
cluded a  corporation  chartered  by  Pennsylvania  to  do  business  in  any 
State  but  Pennsylvania. 
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the  foreign  jurisdiction  may  impose."  It  is  only  natural,  then,  for 
the  courts  to  assume  jurisdiction  and  give  the  corporate  entity  a 
status  analogous  to  residence'  The  location  of  this  residence  among 
the  sub-divisions  of  the  State  depends  in  the  first  instance  on  the  will 
of  the  domestic  sovereign,  for  there  is  no  reason  why  it  could  not  re- 
quire the  selection  of  One  definite  residence  as  a  condition  of  the  right 
to  do  business  in  the  State.*  If  no  such  requirement  is  made,  it  would 
seem  that  a  foreign  corporation  should  be  governed  by  the  rules  applica- 
ble to  a  domestic  corporation,  which  is  usually  considered  resident 
wherever  it  has  an  established  office  or  place  for  the  transaction  of 
business,"  although  some  cases  limit  its  residence  to  the  place  where  the 
principal  office  is  located.'" 

In  the  absence  of  any  stipulation  imposed  by  the  creating  sover- 
eignty, the  location  of  the  domicile  of  a  domestic  corporation  is  deter- 
mined by  the  considerations  applicable  to  individuals.  The  corpora- 
tion can  choose  any  domicile  which  it  desires,"  and  can  change  it  at 
any  time  by  properly  effecting  its  purpose.''-^  The  difficulty  in  every 
case  is  to  ascertain  corporate  intention  and  to  determine  which  act 
portrays  this  design.  Various  rules  have  been  formulated,  locating 
corporate  domicile  at  the  place  (1)  where  its  directors  meet  and  its 
financial  operations  are  conducted,'^  (2)  where  its  principal  office  is 
situated,'*  (3)  where  its  general  management  is  conducted,^"*  or  (4) 
where  its  business  operations  are  carried  on.^"  Any  choice  between 
these  rules  is  at  best  arbitrary,  but  the  most  logical  course  is  to 
domicile  the  corporation  at  the  place  from  which  effective  control  is 
exercised.     While  its  agents  may  carry  on  operations  elsewhere,  here, 

•Paul  V.  Virginia  (i868)  8  Wall.  i68. 

'Hayden  v.  The  Androscoggin  Mills  (1879)  i  Fed.  93;  Harding  v. 
Chicago,  etc.  R.  R.  Co.  (1883)  80  Mo.  659;  Carron  Iron  Co.  v.  MacLaren 
(1855)  5  H.  L.  Cas.  416,  449.  In  this  case  it  was  suggested  that  a  corpora- 
tion "may  for  purposes  of  jurisdiction  be  deemed  to  have  two  domiciles" 
but  the  question  was  really  only  one  of  jurisdiction  and  the  decision,  there- 
fore, merely  allows  the  corporation  both  a  Scotch  and  an  English  residence. 
See  N.  Y.  Life  Ins.  Co.  v.  Best  (1872)  23  Oh.  St.  105. 

'See  Boston  Inv.  Co.  v.  City  of  Boston   (1893)   158  Mass.  461. 

•Pond  V.  Hudson  River  R.  R.  Co.  (N.  Y.  1858)  17  How.  Pr.  543;  Bristol 
V.  Chicago  etc.  R.  R.  Co.  (1854)  i5  I"-  436.  Glaize  v.  S.  C.  R.  R.  Co. 
(S.  C.  1846)  I  Strob.  L.  70,  contains  a  dictum  that  a  corporation  may  be 
sued  anywhere  in  the  jurisdiction  which  created  it. 

"Conn.  etc.  R.  R.  Co.  v.  Cooper  (1858)  30  Vt.  476;  Thorn  v.  Central 
R.  R.  Co.  (1856)  26  N.  J.  L.  121. 

"Middletown  Ferry  Co.  v.  Middletown  (1873)  40  Conn.  65;  see  Stickle 
V.  Liberty  Cycle  Co.  (N.  J.  1895)   32  Atl.  708. 

"Austen  r;.  Hudson  River  Tel.  Co.  (N.  Y.  1893)  72>  Hun  96;  Stinson 
V.  Cemetery  Co.  (N.  J.  1898)  40  Atl.  116. 

"Frick  Co.  V.  Norfolk  etc.  R.  R.  Co.   (1898)  86  Fed.  725. 

"Orange  &  Alex.  R.  R.  Co.  v.  City  Council  of  Alexandria  (Va.  1867) 
17  Gratt.  176;  Pac.  S.  S.  Co.  v.  Comm.  (N.  Y.  1874)  47  How.  Pr.  164. 

"Grundy  Co.  v.  Tenn.  Coal  Co.  (1895)  94  Tenn.  295;  Middletown 
Ferry  Co.  v.  Middletown  supra. 

"Woodsum  Steamboat  Co.  v.  Sunapee  (1908)  74  N.  H.  495;  see  Oswego 
Starch  Factory  v.  Dolloway   (i860)   21   N.  Y.  449. 
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surely,  the  corporate  entity   is  present   represented  in  tangible  form 
by  the  persons  who  control  its  affairs. ^^ 

It  is,  however,  entirely  competent  for  the  creating  State  to  fix  local 
domicile  as  one  of  the  terms  of  the  right  to  exist. ^*  Whether  it  has 
in  fact  done  so  is  often  open  to  inquiry.  If  the  business  to  be  con- 
ducted is  of  a  purely  local  nature  the  legislative  intention  to  assign 
domicile  to  a  certain  locality  is  either  expressed  or  clearly  implied." 
Where  on  the  other  hand  the  business  is  of  a  general  character  the 
legislative  intention  is  not  so  easily  discovered.  An  instance  is  pre- 
sented by  a  recent  case,  Inter-Southern  Life  Iris.  Co.  v.  Milliken 
(Ky.  1912)  149  S.  W.  875.  A  corporation,  as  required  by  the  enabling 
act,  in  its  charter  designated  an  unincorporated  village  near  Louis- 
ville as  its  domicile.  Directors'  meetings  were  nominally  held  there, 
but  the  entire  corporate  business  was  conducted  in  Louisville.  The 
court  admitted  that  the  charter  specification  was  conclusive  if  in  good 
faith, ^°  but  held  that  inasmuch  as  it  was  used  merely  to  evade  taxation, 
it  was  the  real  intention  of  the  corporation  to  be  domiciled  at  Louis- 
ville. In  such  a  situation  there  are  two  possible  interpretations  of 
the  statute  requiring  the  designation  of  domicile  in  the  charter.  First, 
if  the  legislature  meant  to  make  corporate  domicile  certain  and  specific, 
it  seems  inevitable  that  the  designation  by  the  corporation  is  conclu- 
sive even  when  used  to  evade  taxation.-^  Second,  if  the  legislature 
were  seeking  a  true  and  bona  fide  designation  of  corporate  domicile, 
the  courts  should  go  behind  the  charter  and  ascertain  the  real  domicile, 
disregarding  a  mere  evasive  statement  in  the  charter.^-  The  second 
view,  followed  by  the  principal  case,  is  certainly  more  reasonable,  and 
secures  justice  in  every  case  while  defeating  an  inequitable  use  of  the 
statute. 


The  Constitutioxalitv  of  a  Law  Excluding  Aliens  from  the 
Liquor  Business. — A  constitutional  question  which  has  received  little 
adequate  judicial  determination  is  raised  by  the  recent  case  of  Bloom- 
field  v.  State   (Oh.  1912)  99  X.  E.  309,  which  decides  that  a  statute 

"Another  test  is  possibly  worthy  of  notice :  Some  one  act  may  usually 
be  selected  as  the  principal  corporate  function,  and  it  may  be  inferred  that 
it  was  the  corporate  intention  to  be  domiciled  where  this  function  is  exer- 
cised. So  a  manufacturing  corporation  would  be  domiciled  at  its  factory, 
see  Kennett  z:  Woodworth  etc.  Co.  (1895)  68  N.  H.  432;  Oswego 
Starch  Factory  v.  Dolloway  sul>ra.  a  business  or  railway  corporation  at 
its  principal  office,  Orange  &  Alexandria  R.  R.  Co.  i:  City  Council  of 
Alexandria  supra,  and  a  holding  company  at  the  place  where  its  directors' 
or  stockholders'  meetings  are  held.  This  test  is.  of  course,  open  to  the 
objection  that  it  does  not  give  a  fixed  guide  but  varies  according  to  the 
nature  of  the  corporation. 

"Western  Trans.  Co.  v.  Scheu  (1859)  19  X.  Y.  408:  Pelton  r.  Trans. 
Co.  (1882)  37  Oh.  St.  450;  cf.  People  ex  rel.  v.  Barker  (N.  Y.  1895)  87 
Hun  341. 

"Booth  V.  Wonderly  ( 1873)  36  N.  J.  L.  250 ;  Savigny,  Confl.  of  Laws,  64. 

"City  of  Covington  v.   Standard  Oil  Co.    (1910)    137  Ky.  837. 

"Union  etc.  Co.  v.  Buffalo  (1880)  82  N.  Y.  351;  Western  Trans.  Co.  v. 
Scheu  supra;  Pelton  v.  Trans.  Co.  supra;  cf.  People  ex  rel  x:  Barker 
supra. 

"Ga.  Fire  Ins.  Co.  v.  Cedartown  (1910)  134  Ga.  87:  Portsmouth  v. 
Granage  etc.  Co.  (1907)  148  Mich.  230;  Detroit  Trans.  Co.  v.  Board  of 
Assessors  (1892)  91  Mich.  382;  Woodsum  Steamboat  Co.  v.  Sunapee 
supra. 
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excluding  aliens  from  the  liquor  business  is  not  a  denial  of  the  equal 
protection  of  the  laws.  Since  aliens  come  within  the  scope  of  this 
clause  of  the  Fourteenth  Amendment/  it  is  the  meaning  and  applica- 
tion of  the  provision  which  is  put  in  issue.  This  is  frequently  interpreted 
as  being  satisfied  by  the  imposition  of  like  burdens  and  the  bestowal 
of  like  rights  upon  all  persons  similarly  situated,  by  laws  which 
operate  alike  upon  all  persons  and  property  under  the  same  circum- 
stances and  conditions.^  The  language  of  these  decisions  seems  to 
leave  it  within  the  uncontrolled  power  of  the  legislature  to  decide  at 
will  just  what  "circumstances  and  conditions"  shall  be  chosen  as  the 
basis  of  classification,  provided  only  that  all  the  members  of  each 
class  are  treated  alike.  But  the  better  doctrine  requires,  in  addition, 
that  the  classification  should  be  reasonable,  and  based  upon  such 
natural  differences  in  circumstances  as  require  different  legislative 
treatment  in  order  to  effect  the  legitimate  purposes  of  the  law.^  In 
no  function  of  government  is  classification  more  frequent  than  in  the 
exercise  of  the  police  power,  which  by  its  very  nature  requires  dis- 
crimination between  the  dangerous  and  the  salutary,  if  nothing  else. 
Such  discrimination,  however,  is  not  objectionable  if  it  is  reasonable 
and  based  upon  considerations  of  public  welfare.*  A  typical  instance 
of  the  police  power  is  seen  in  the  regulation  of  trades  and  occupations 
which  concern  the  public  peace,  health  or  morals.'*  This,  although 
legitimate,  is  of  course  a  restriction  upon  every  man's  right  to  engage 
freely  in  the  occupation  of  his  choice.* 

Because  of  its  unique  place  in  the  social  fabric,  the  liquor  business 
is  peculiarly  within  the  police  power.''  The  legislature,  if  it  sees  fit, 
may  prohibit  it  entirely,^  and  may  therefore  exercise  the  lesser  power 
of  regulation.®  The  courts  will  uphold  restrictions  upon  this  trade 
which  could  not  be  imposed  upon  occupations  not  subject  to  prohibi- 
tion, maintaining  that  the  holder  of  a  liquor  license  enjoys  a  mere 
favor  or  privilege,  which  may  be  granted  upon  any  terms  whatsoever.^" 
That  a  license  is  a  privilege,  however,  is  true  only  in  certain  senses 
of  the  word:  first,   in  that  a  licensee  may  do  things  which   a  non- 

'Yick  Wo.  V.  Hopkins  (1885)  118  U.  S.  356;  U.  S.  Comp.  Stat.  §  1977. 

'Barbier  v.  Connolly  (1884)  113  U.  S.  27,  31,  32;  Missouri  Pacific  Ry. 
Co.  V.  Mackey  (1888)  127  U.  S.  205.  It  must  be  noted,  however,  that 
these  cases  are  really  predicated  upon  some  reasonable  basis  for  the  dis- 
crimination of  the  statute. 

'2  Willoughby  on  the  Constitution,  §§480,  484;  Bells  Gap.  Ry.  Co.  v. 
Pennsylvania  (1889)  134  U.  S.  232;  Gulf,  Colorado  and  Sante  Fe  Ry.  v. 
Ellis  (1896)   165  U.  S.  150;  Connolly  v.  Union  Sewer  Pipe  Co.   (1901)   184 

U.  S.  540,  558, 563- 

*Soon  King  v.  Crowley  (1884)  113  U.  S.  703;  Carroll  v.  Green- 
wich Ins.  Co.  (1905)  199  U.  S.  401,  411;  see  Bachtel  v.  Wilson  (1906)  204 
U.  S.  36,  41- 

*Freund,  Police  Power,  532. 

•Crowley  v.  Christensen  (1890)  137  U.  S.  86;  Dent  v.  West  Virginia 
(1888)  129  U.  S.  114;  Stockton  Laundry  Case  (1886)  26  Fed.  611;  In  re 
Parrott   (1880)    i  Fed.  481. 

^But  see  the  statement  of  Mr.  Joseph  H.  Choate  in  arguing  Mugler  v. 
Kansas  (1887)  123  U.  S.  623,  648. 

'Mugler  V.  Kansas  supra;  Kidd  v.  Pearson   (1888)   128  U.  S.  i. 

"Bartemeyer  v.  Iowa  (1873)  18  Wall.  129;  Crowley  v.  Christensen  supra. 

"Bertholf  v.  O'Reilly  (1878)  74  N.  Y.  509;  State  v.  Ludington  (1873) 
22  Wis.  107;  Trageser  v.  Gray  (1890)  72  Md.  250. 
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licensee  may  not;  and  second,  in  that  a  licensee  has  only  a  permit, 
and  not  a  property  right.  But  any  conception  of  a  license  as  a  privilege 
in  the  sense  of  a  mere  favor  to  be  granted  or  denied  at  the  whim  or 
pleasure  of  the  legislature,  and  arbitrarily  withheld  from  a  whole  class 
of  unoffending  persons,  would  be  quite  anomalous;  and  its  origin  in 
the  police  power  would  not  be  enough  to  remove  such  a  clear  denial 
of  equal  protection  from  the  prohibition  of  the  Fourteenth  Amendment. 
The  peculiar  subjection  of  the  liquor  trade  to  the  police  power,  there- 
fore, can  be  carried  at  most  only  to  the  extent  of  justifying  extraordi- 
nary restrictions  imposed  upon  licensees  in  their  enjoyment  of  the 
"favors'"  granted  by  the  State.  It  does  not  detract  from  the  proposition 
that  the  State  cannot  arbitrarily  set  aside  a  class  of  persons  and  deny 
them,  without  reason,  an  equal  opportunity  to  receive  those  favors." 
An  unreasonable  denial  of  privil^es  is  plainly  as  unconstitutional 
as  an  undeserved  grant  thereof.^ ^  I'he  exclusion  of  any  class  of  per- 
sons from  the  liquor  trade  can  be  supported,  therefore,  not  on  grounds 
of  "peculiar  subjection  to  the  police  power,"  but  only  as  a  reasonable 
discrimination  based  upon  considerations  of  public  welfare.^'  It  is 
doubtful  whether  citizenship  is  as  adequate  an  indication  of  fitness 
to  carry  on  the  trade  as  the  usual  qualifications  of  age,  sex  and  good 
moral  character,  and  the  test  would  seem  to  be  unnecessary  if  imposed 
in  addition  to  these  qualifications.  The  reasoning  of  the  principal 
case,  "that  an  alien  cannot  be  sufficiently  acquainted  with  our  institu- 
tions and  our  life  to  enable  him  to  appreciate  the  relation  of  this 
particular  business  to  our  entire  social  fabric,"  is  perhaps  open  to  dis- 
pute.^* But  the  precedents  found  in  those  cases  which  uphold  laws 
excluding  certain  classes  from  the  liquor  trade,^^  or  which  apply  such 
laws  without  any  apparent  doubt  of  their  constitutionality,^^  would 
make  it  very  difficult  in  this  instance  to  dissuade  the  court  from  the 
presumption  in  favor  of  the  constitutionality  of  any  legislation. 

"Aliens  have  no  enforceable  claim  to  participation  in  the  State's  fisheries, 
which  are  the  property  of  its  citizens;  but  a  statute  excluding  Chinese 
alone  from  the  fisheries  has  been  held  unconstitutional.  Re  Ah  Chong 
(1880)   2  Fed.  73^ 

"State  V.  Shedroi  (1903)  75  Vt.  277;  State  v.  Gabrowski  (1900)  iii 
Iowa  496;  State  v.  Whitcomb  (1904)  122  Wis.  no,  122;  Brown  v.  Russell 
(1896)   166  Mass.  14. 

"Peddling  is  another  trade  peculiarly  within  the  police  power,  as  being 
open  to  fraud.  Emert  v.  Missouri  (1894)  156  U.  S.  296;  Morrill  v.  State 
(1875)  38  Wis.  428.  Statutes  excluding  aliens  therefrom  have  been  both 
upheld,  Comw.  v.  Hana  (1907)  195  Mass.  262,  and  declared  unconstitu- 
tional. State  V.  Montgomery  (1900)  94  Maine  192.  A  license  may  be  re- 
quired of  barbers,  State  v.  Zeno  (1900)  79  Minn.  80,  but  the  exclusion  of 
aliens  from  the  trade  was  declared  unconstitutional.  Templar  v.  Barbers' 
Board  (1902)  131  Mich.  254.  The  case  of  admission  to  the  bar  is  unique, 
since  lawyers  are  officers  of  the  court.  In  re  Lockwood  (1893)  154  U.  S. 
116;  Matter  of  Taylor  (1877)  48  Md.  28. 

"A  different  situation  is  presented  by  statutes  excluding  non-residents, 
since  the  State  can  reasonably  restrict  the  grant  of  licenses  to  persons 
amenable  to  its  jurisdiction.  Welch  v.  State  (1890)  126  Ind.  71;  Mette  v. 
McGuckin    (1885)    18  Neb.  323. 

"Trageser  v.  Gray  supra:  Groesch  v.  State  (1873)  42  Ind.  547;  In- 
toxicating Liquor  Cases  (1881)  25  Kan.  751;  Blair  v.  Kilpatrick  (1872)  40 
Ind.  312;  In  re  Carragher   (1910)    149  Iowa  225. 

"/n  re  Trimble's  License  (1909)  41  Pa.  Super.  Ct.  370;  State  v.  Bur- 
lington Co.   (1911)  84  Vt.  243;  Miller  v.  Wade  (1877)  58  Ind.  91. 
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Appeal  and  Error — Exception — Waiver. — At  the  close  of  the  evi- 
dence the  plaintiff  requested  an  instruction  for  a  verdict  in  his  favor, 
which  the  court  refused.  He  then  asked  other  instructions  incon- 
sistent with  his  former  request.  Held,  two  judges  dissenting,  he 
thereby  waived  his  exception  to  the  ruling  on  the  peremptory  instruc- 
tion.   Everhart  v.  Bryson  (Mo.  1912)  149  S.  W.  307. 

In  requesting  instructions  a  party  has  an  unlimited  range  of 
choice,  and  accordingly  if  he  "invites  error"  by  requesting  or  ac- 
quiescing in  an  erroneous  instruction  there  is  no  hardship  in  holding 
him  estopped  from  questioning  on  appeal  the  correctness  of  the  charge. 
Cement  Co.  v.  Young  (Tex.  1911)  140  S.  W.  378.  Furthermore,  the 
practical  necessity  of  thus  forbidding  one  to  take  advantage  of  his 
own  carelessness  or  bad  faith  is  apparent.  When,  however,  the  court 
refuses  to  charge  as  requested,  the  party  is  virtually  driven  to  propose 
other  instructions  upon  the  most  favorable  view  of  the  law  which  the 
court  will  entertain;  see  North  Chicago  Ry.  Co.  v.  Peuser  (1901) 
190  111.  67;  and,  though  in  relying  on  his  exception  to  the  court's 
refusal  he  in  effect  calls  into  question  the  accuracy  of  the  very  charges 
he  has  later  proposed,  yet  he  has  had  no  election  and  therefore  should 
not  be  precluded  from  his  right  to  a  review.  Railroad  v.  Myers  (1896) 
76  Fed.  443;  Hayden  v.  McCloskey  (1896)  161  111.  351;  cf.  11  Columbia 
Law  Review  471.  The  principal  case,  indeed,  which  would  accord  this 
right  to  a  defendant,  in  arbitrarily  discriminating  against  the  plaintiff 
reverses  the  law  in  its  own  jurisdiction,  Eagan  v.  Martin  (1899)  81 
Mo.  App.  676,  and  seems  to  find  its  sole  support  in  a  dictum  which, 
while  vigorous,  is  unconvincing.  See  Kenefick-Hammond  Co.  v.  In- 
surance Society  (1907)  205  Mo.  294. 

Constitutional  Law — Equal  Protection  of  the  Laws — Exclusion  of 
Aliens  from  Liquor  Business. — A  statute  prohibited  aliens  from  en- 
gaging in  the  liquor  trade.  Held,  this  discrimination  was  not  a  denial 
of  the  equal  protection  of  the  laws.  Bloomfield  v.  State  (Ohio  1912) 
99  N.  E.  309.     See  Notes,  p.  737. 

Constitutional  Law — Fifth  and  Fourteenth  Amendments — Tax  Ex- 
emption AS  Property. — The  LTnited  States  Government,  in  considera- 
tion that  a  tribe  of  Indians  should  give  up  its  common  holdings  of 
land,  granted  to  each  individual  a  stated  number  of  acres,  to  be  free 
from  taxation  as  long  as  it  should  be  held  by  the  grantee.  Congress 
repealed  the  exemption,  but  retained  the  land  previously  held  in  com- 
mon. Held,  the  tax  exemption  was  property,  and  the  repeal  consti- 
tuted a  taking  within  the  fifth  amendment.  Choate  v.  Trapp  (1912) 
32  Sup.  Ct.  Rep.  565.    See  Notes,  p.  724. 

Constitutional  Law — Localization  of  Transitory  Actions. — A  statute 
in  Alabama  provided  that  employees  should  have  a  right  of  action  for 
injuries  caused  by  defects  in  machinery,  but  restricted  the  right  to 
actions  brought  in  the  State.     The  plaintiff  sued  in  Georgia.     Held, 
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the  restriction  was  invalid.     Tennessee  Ccal,  Iron  &  R.  Co.  v.  George 
(Ga.  1912)  75  S.  E.  567. 

Under  the  principles  of  comity  established  by  the  Federal  Consti- 
tution and  subsequent  legislation,  the  States  generally  enforce  the  com- 
mon and  statutory  law  of  sister  States,  with  whatever  limitations  the 
foreign  legislature  sees  fit  to  impose,  Slater  v.  Mexican  Cen.  Ry.  (1904) 
194  U.  S.  120,  but  each  State  ordinarily  applies  its  own  general  laws 
as  governing  the  procedure  in  the  action.  Nonce  v.  R.  &  D.  Ry.  Co. 
(1887)  33  Fed.  429;  Higgins  v.  R.  R.  Co.  (1892)  155  Mass.  176.  When  a 
rule  of  procedure,  however,  is  made  an  integral  part  of  the  statute 
creating  a  right,  it  is  usually  regarded  as  conditioning  the  right,  and 
is  enforced  in  foreign  States.  Davis  v.  Mills  (1904)  194  U,  S.  451; 
Hamilton  v.  H.  &  St.  J.  R.  R.  Co.  (1888)  39  Kan.  56.  Courts  seem 
reluctant,  however,  to  enforce  a  condition  which  deprives  them  of 
jurisdiction.  Accordingly  it  has  been  held  that  a  State  cannot  localize 
a  right  of  action  based  on  common  law  principles,  R.  R.  Co.  v.  Sowers 
(1908)  213  U.  S.  55,  although  it  can  localize  one  purely  statutory. 
Coyne  v.  S.  P.  Co.  (1907)  155  Fed.  683.  As  the  foreign  legislature 
might  abolish  a  right  derived  from  the  common  law  as  well  as  one 
statutory  in  nature,  see  dissenting  opinion  in  R.  R.  Co.  v.  Sowers 
supra,  there  seems  to  be  little  basis  for  this  distinction,  and  it  might 
be  argued  that  a  State  should  be  permitted  to  limit  what  it  may  de- 
stroy. It  seems,  however,  that  although  a  State  may  abolish  a  right  of 
action,  to  permit  it  to  be  localized  would  tend  to  discriminate  in  favor 
of  residents  of  that  State  against  those  of  others  who  might  not  be 
able  to  sue  conveniently  in  the  jurisdiction.  That  this  reasoning  has 
influenced  the  courts  would  appear  from  a  recent  case  in  Texas,  where 
the  doctrine  that  a  State  cannot  localize  a  common  law  right  of  action 
was  originally  promulgated,  R.  R.  Co.  v.  Sowers  (Tex.  1906)  99  S.  W. 
190,  which  refused  to  apply  this  doctrine  and  enforced  the  restriction 
when  the  plaintiff  was  a  citizen  of  the  State  where  the  right  arose. 
S.  P.  R.  R.  Co.  V.  Dusahlon  (1908)   106  S.  W.   766. 

Constitutional  Law — PRrviLEGE  Against  Self-Incrimination. — The 
prisoner  petitioned  for  a  writ  of  habeas  corpus,  on  the  ground  that  the 
statute  under  which  he  was  held,  making  it  a  felony  for  any  person 
operating  a  motor  vehicle  to  fail  to  give  his  name  and  address  in  case 
of  injury  to  persons  or  property  due  to  his  culpability  or  to  accident, 
was  violative  of  the  constitutional  guaranty  against  self-incrimination. 
Held,  the  enactment  was  a  valid  exercise  of  the  police  power.  Ex  parte 
Kneedler  (Mo.  1912)  147  S.  W.  983.    See  Notes,  p.  731. 

Corporations — Domicile. — A  corporation,  imder  pressure  of  the  en- 
abling act,  designated  in  its  charter  an  unincorporated  village  near 
Louisville  as  its  domicile.  While  nominal  directors'  meetings  were 
held  there,  all  the  rest  of  the  corporate  business  was  conducted  in 
Louisville.  Held,  since  the  designation  was  made  primarily  to  evade 
taxation  by  the  city  of  Louisville,  the  court  would  look  behind  the 
charter  and  regard  Louisville  as  the  domicile  of  the  cori>oration. 
Inter-Southern  Life  Ins.  Co.  v.  Milliken  (Ky.  1912)  149  S.  W.  875. 
See  Notes,  p.  735. 

Corporations — Stockholder's  Llability. — The  plaintiff  had  taken  a 
mortgage  from  a  corporation  as  security  for  a  debt.  A  statute  pre- 
vented any  personal  judgment  against  a  mortgagor  until  after  a  de- 
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ficiency  upon  foreclosure  sale.  Before  such  a  sale  the  plaintiff  sued 
the  defendant  upon  his  individual  statutory  liability  as  a  stockholder 
in  the  corporation.  Held,  one  judge  dissenting,  the  plaintiff  could  re- 
cover.   Dolbear  v.  Foreign  Mines  etc.  Co.  (1912)  196  Fed.  646. 

As  the  capital  subscribed  by  the  stockholders  is  the  usual  fund  for 
the  payment  of  corporate  debts,  courts  have  generally  construed  a 
stockholder's  liability  as  conditioned  upon 'the  default  of  the  corpora- 
tion. Ewing  v.  Schultz  (1894)  9  Ind.  App.  1;  Appeal  of  J.  M.  Means 
(1877)  85  Pa.  75.  Since  the  purpose  of  statutes  imposing  such  a  lia- 
bility is  not  to  afford  new  remedies  to  creditors  already  secured,  but 
to  furnish  additional  security  to  those  less  safely  situated,  2  Morawetz, 
Corp.  §§  869,  883,  and  since  all  such  statutes  are  in  derogation  of  the 
common  law,  which  imposes  no  such  liability,  and  therefore  are  to  be 
strictly  construed.  Gray  v.  Cofp.n  (1852)  63  Mass.  192;  Brvnsivick  etc. 
Co.  V.  Bank  (1904)  192  U.  S.  386,  this  seems  the  preferable  view.  A 
line  of  decisions  in  California,  however,  has  held  the  stockholder's 
liability  to  be  primary  'and  unconditional,  attaching  as  soon  as  the  debt 
is  created.  J/.  H.  C.  &  M.  Co.  v.  Woodhury  (1859)  14  Cal.  265;  Morrow 
v.  Superior  Court  (1883)  64  Cal.  383.  Under  this  rule  the  court  in 
the  principal  case  allowed  recovery,  on  the  ground  that  a  debt  existed, 
although  it  was  at  the  time  unenforcible  against  the  corporation. 
Though  there  is  some  authority  in  support  of  this  view,  Knowles  v. 
Sandercoch  (1895)  107  Cal.  629,  it  inevitably  carries  the  liability  of 
the  stockholder  beyond  that  of  the  corporation,  an  extension  which  it 
is  difficult  to  suppose  the  legislature  could  have  intended.  It  may  well 
be  doubted,  however,  whether  this  is  not  an  unavoidable  consequence 
of  the  interpretation  of  a  stockholder's  liability  as  primary  and  abso- 
lute, and  if  so,  it  would  seem  to  be  an  additional  argument  against  the 
California  rule. 

Corporations — Suit  by  Stockholder — Necessity  of  Prior  Appeal 
TO  Body  op  Stockholders. — The  plaintiff,  a  minority  stockholder,  sued 
for  a  fraudulent  spoliation  of  corporate  property,  alleging  a  prior 
request  that  the  directors  should  bring  the  suit,  but  no  appeal  to  the 
body  of  stockholders.  Held,  since  the  wrongful  act  was  incapable  of 
ratification,  such  an  appeal  was  not  necessary.  Continental  Securities  Co. 
v.  Belmont  et  al.   (1912)   206  K  Y.  7. 

For  wrongs  against  a  corporation,  it  alone  has  the  legal  right  to 
sue,  Foss  V.  Harhottle  (1843)  2  Hare  461,  but  an  action  in  equity 
may  be  maintained  by  an  individual  stockholder  when  it  is  necessary 
for  the  protection  of  his  interest.  1  Morawetz,  Corp.,  (2nd  ed.)  §  240. 
Ordinarily  a  stockholder  should  show  an  application  to  the  body  of 
stockholders,  as  well  as  to  the  directors,  to  maintain  such  a  suit, 
Hawes  v.  Oakland  (1881)  104  U.  S.  450,  for  many  fraudulent  acts 
are  capable  of  ratification  by  the  majority  of  the  stockholders,  and  it 
is  clear  that  an  individual  should  not  be  allowed  to  sue  for  an  act 
which  may  subsequently  be  thus  rendered  lawful.  1  Morawetz,  (^orp., 
(2nd.  ed.)  §  246.  Even  when  a  clearly  actionable  wrong  has  been 
committed,  the  directors  and  the  majority  may  often  exercise  their 
discretion  in  deciding  whether  a  suit  is  advisable.  Dunphy  v.  News- 
paper  Ass'n  (1888)  146  Mass.  495.  There  may,  however,  be  acts  so 
plainly  ultra  vires  that  a  majority  of  the  stockholders  by  ratification 
cannot  make  them  binding  on  a  dissenting  minority.  Kent  v.  Quick- 
silver Co.  (1879)  78  N.  Y.  159;  1  Morawetz,  Corp.,  (2nd  ed.)  §  249. 
Under  such  circumstances,  an  appeal  to  the  directors  is  still  necessary, 
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for  a  corporation  acts  through  them.  People  v.  Manice  (1911)  201  N.  Y. 
194,  and  the  plaintiff  must  establish  his  inability  to  secure  relief 
through  the  regular  corporate  management  as  a  condition  precedent 
to  suing  in  equity,  see  Dunphy  v.  Newspaper  Ass'n  supra,  but  the  body 
of  stockholders  cannot  ordinarily  act  for  the  corporation,  so  that  a  prior 
appeal  to  them  should  not  be  necessary.  Bagshaw  v.  E.  U.  Ry.  Co. 
(1S49)  7  Hare  114;  Cook,  Stock  &  Stockholders,  §  740;  contra,  2 
Machen,  Corp.,  §  1145. 

Crimlsal  Law — Conspiracy — Vexue. — A  conspiracy  to  defraud  the 
United  States  of  land  was  entered  into  in  one  federal  district,  and  an 
overt  act  in  pursuance  thereof  was  performed  in  another  by  one  of  the 
conspirators.  Held,  all  are  indictable  in  the  latter  jurisdiction.  Hyde 
V.  United  States  (1912)  32  Sup.  Ct.  Rep.  793. 

The  crime  of  conspiracy  at  conmion  law  consists  solely  of  the  un-' 
lawful  agreement,  which  in  itself  is  deemed  a  menace  to  the  state,  and 
therefore  punishable  though  there  is  no  ensuing  act.  Regina  v.  Best 
(1705)  2  Ld.  Raym.  1167;  Commonwealth  v.  Judd  (1807)  2  Mass.  329. 
But  it  is  not  necessary  to  localize  the  secret  conference  in  which  the 
conspiracy  had  its  inception,  for  the  agreement  is  regarded  not  as  a 
single  act  but  as  a  continuing  active  accord  between  the  minds  of 
the  conspirators,  see  People  v.  Mather  (N.  Y.  1830)  4  Wend.  229, 
which  is  punishable  wherever  this  fact  is  evidenced  by  an  overt  act. 
King  v.  Brisac  (1803)  4  East  164;  Commonwealth  v.  Coriies  (Pa.  1869) 
3  Brewst.  575;  see  Robinson  v.  United  States  (1909)  172  Fed.  105. 
But  even  if  this  theory  is  rejected  the  principal  case  is  justified  upon 
another  basis.  The  statute  under  which  the  indictment  was  brought 
provided  that  there  should  be  no  liability  until  the  performance  of  an 
overt  act.  Rev.  St.  §  5440.  Since  this  requirement  had  been  usually 
interpreted  as  affording  merely  a  locus  poenitentice,  and  not  as  adding 
a  new  element  to  the  crime.  United  States  v.  Donau  (1873)  11  Blatch. 
C.  C.  168;  see  United  States  v.  Britton  (1883)  108  U.  S.  199,  it  was 
argued  that  the  conspiracy  was  complete  in  the  first  district,  and  in- 
dictable there  only  under  the  constitutional  provision  that  a  prosecution 
shall  be  in  the  state  and  district  where  the  crime  was  committed.  See 
Dealy  v.  United  States  (1894)  152  U.  S.  539.  But  as  there  is  no  lia- 
bility before  the  act  under  the  statute,  it  follows  unavoidably  that 
the  act  is  necessary  to  complete  the  crime.  Robinson  v.  United  States 
supra.  The  case  then  falls  within  Rev.  St.  §  731.  providing  that  an 
offence  begun  in  one  federal  district  and  completed  in  another  is 
punishable  in  either.  In  re  Palliser  (1890)  136  U.  S.  257.  This 
affords  a  second  ground  on  which  to  support  the  decision,  and  arrests 
the  former  tendency  to  cling  to  the  judicial  definition  of  conspiracy 
in  spite  of  its  statutory  modification. 

Criminal  Law — Suspension'  of  Sentence — Loss  of  Jurisdiction. — 
After  pleas  of  guilty  the  court  susi)ended  the  imposition  of  sentences 
and  liberated  the  defendants  upon  probation.  At  a  subsequent  term 
of  court  it  was  sought  by  mandamus  to  compel  the  pronovmcement  of 
sentences.  Held,  the  jurisdiction  of  the  court  was  lost  at  the  expira- 
tion of  the  prior  term.  State  ex  rel.  Dawson,  Atty.  Gen.,  v.  Sapp, 
Judge  (Kan.  1912)  125  Pac.  78. 

For  a  discussion  of  the  principles  involved,  see  12  Columbia  Law 
Review  543. 
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Criminal  Law — Trial — Verdict. — On  an  indictment  for  murder  the 
jury  brovipht  in  a  verdict  of  involuntary  manslaughter,  which  the 
judfje  refused  to  accept  because  his  charge  had  not  included  the  law 
of  that  crime.  The  jury  then  brought  in  a  verdict  of  voluntary  man- 
slaughter. Held,  one  judge  dissenting,  the  trial  judge  had  no  power 
to  refuse  to  accept  the  first  verdict.  Register  et  al.  v.  State  (Ga.  1912) 
74  S.  E.  429. 

The  power  of  the  judge  to  refuse  to  accept  a  verdict,  or  to  order  an 
alteration  of  it,  is  usually  restricted  to  verdicts  either  defective  in  form, 
note  to  Grant  v.  State  (Fla.  1894)  23  L.  R.  A.  723,  insensible  and 
unmeaning,  State  v.  Qodwin  (1905)  138  N.  C.  582,  or  not  responsive 
to  the  indictment.  Manqham  v.  State  (1891)  87  Ga.  549.  Such  verdicts 
are  totally  invalid,  and  therefore  a  defendant  cannot  object  to  a  second 
finding  on  the  ground  of  double  jeopardy.  Ford  v.  State  (1879)  34 
Ark.  649.  But  when  the  crime  found  is  one  covered  in  the  indictment, 
though  not  included  in  the  charge,  the  verdict  is  valid,  State  v. 
Ostrander  (1860)  30  Mo.  13;  cf.  Spence  v.  State  (1910)  7  Ga.  App.  825, 
for  although  the  jury  should  apply  the  law  expounded  to  them  by  the 
court,  as  they  should  apply  the  facts  shown  by  the  evidence,  the  court 
has  no  power  to  compel  them  to  do  so  where  the  result  would  be 
disadvantageous  to  the  defendant  in  a  criminal  case.  2  Thompson, 
Trials  (2nd.  ed.)  §  2133;  2  Bishop.  New  Grim.  Proc.  §§  596,  642. 
Since  a  finding  of  involuntary  manslaughter  is  responsive  to  an  indict- 
ment for  murder,  Thomas  v.  State  (1904)  121  Ga.  331;  Spriggs  v. 
Comm.  (1902)  113  Ky.  724,  the  action  of  the  trial  judge  in  the  prin- 
cipal case  in  refusing  to  accept  the  first  verdict  was  an  invasion  of 
the  prisoner's  constitutional  right  to  a  verdict  found  by  the  jury  alone. 
State  V.  Ostrander  supra;  see  Fagg  v.  State  (1888)  50  Ark.  505;  cf. 
Darsey  v.  State  (1911)  136  Ga,  501.  Furthermore,  since  a  verdict 
convicting  the  defendant  of  one  of  several  crimes  covered  by  the  indict- 
ment operates  as  an  acquittal  of  the  larger  crimes,  1  Bishop  Grim. 
Law,  (8th  ed.)  §  1056,  it  seems  that  the  judge's  refusal  to  accept  the 
first  verdict  was  objectionable  as  placing  the  defendant  a  second  time 
in  jeopardy  of  conviction  of  the  higher  degrees  of  homicide. 

Easements — Customary  Rights — Right  to  Take  Water. — An  action 
was  brought  to  restrain  the  defendant  from  taking  water  from  springs 
on  the  plaintiff's  land.  The  defendant  pleaded  a  customary  right  aris- 
ing from  user  for  ten  years.  Held,  the  defense  was  good.  Kiser  et  vx. 
v.  Douglas  County   (Wash.  1912)    126  Pac.  622. 

By  the  early  common  law  a  prescriptive  right,  like  a  custom,  could 
arise  only  by  existence  from  time  immemorial,  see  Coolidge  v.  Learned 
(Mass.  1829)  8  Pick.  504,  which  was  arbitrarily  fixed  at  the  beginning 
of  the  reign  of  Richard  I.  See  L.  V.  R.  R.  Co.  v.  McFarlan  (1881) 
43  N.  J.  L.  605.  The  fiction  of  a  lost  grant  later  led  to  the  view  that 
existence  for  the  statutory  period  of  limitations  would  prove  the 
right.  L.  V.  R.  R.  Co.  v.  McFarlan  supra;  Dalton  v.  Angus  (1881) 
6  A.  C.  740,  810.  But  since  there  is  no  specific  grantee  capable  of 
taking  a  customary  right,  the  fiction  had  no  effect  on  such  rights, 
which  in  England,  therefore,  are  still  subject  to  the  common  law  rule. 
Hammerton  v.  Honey  (1876)  24  Week.  Rep.  603;  Simpson  v.  Wells 
(1872)  L.  R.  7  Q.  B.  214.  Adhering  to  this  rule  also,  some  courts  have 
held  that  a  customary  right  cannot  arise  in  America,  since  it  cannot 
date  back  to  Richard  I,  Acherman  v.  Shelp  (N.  J.  1825)  3  Halst.  153; 
Graham  v.  Walker  (1905)  78  Conn.  130,  but  in  at  least  one  State  a 
custom  may  now  be  established  by  showing  its  existence  for  the  period 
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of  the  Statute  of  Limitations.  Knowles  v.  Dow  (1851)  22  N.  K  387. 
This  latter  view  seems  preferable,  for  the  courts  of  this  country  should 
not  be  bound  by  the  purely  arbitrary  rule  of  the  English  common  law 
which  lixed  time  immemorial  at  a  date  preceding  the  discovery  of 
America  by  several  hundred  years.  There  is  a  growing  and  commend- 
able tendency,  however,  to  regard  the  right  to  take  water  from  a  spring 
on  another's  land  not  as  an  easement,  which  was  the  common  law  view. 
Race  V.  Ward  (1855)  4  E.  &  B.  702,  but  as  a  profit,  since  it  is  a  right 
to  take  something  of  value  from  the  land;  see  Metcalf  v.  Nelson  (S.  D. 
1895)  65  X.  W.  911;  Hall  v.  Ionia  (1878)  38  Mich.  493;  and  it  is  a 
general  rule  that  no  profit  can  arise  by  custom.  12  Columbia  Law 
Review  69.  But  the  weight  of  authority  supports  the  principal  case 
in  still  treating  the  right  as  an  easement.  See  Cole  v.  Bradbury  (1894) 
86  Me.  380;  Legg  v.  Horn  (1878)  45  Conn.  409. 

Equity — Assignment  of  Possibilitv  of  Inheritance — Bankruptcy  of 
Assignor. — An  heir  presumptive  assigned  his  possibility  of  inheritance 
and  was  later  discharged  in  bankruptcy.  Wlien  the  property  descended 
the  assignee  sought  to  enforce  the  assignment.  Held,  he  could  recover. 
Bridge  et  al.  v.  Kedon  (Cal.  1912)  126  Pac.  149. 

While  a  possibility  of  inheritance  or  a  devise  is  in  no  sense  a 
property  interest^  Co.  Litt.  265-a,  yet  the  heir  may  by  a  present  act 
invest  another  with  rights  which  will  entitle  him  to  the  property  when 
it  shall  descend.  At  common  law  this  is  never  possible  except  by  war- 
ranty deed,  which,  though  it  conveys  nothing,  may  effectively  estop 
the  grantor  and  his  successors  and  vest  title  in  the  grantee  by  opera- 
tion of  law  when  the  descent  is  cast.  See  Jackson  v.  Bradford  (N.  Y. 
1830)  4  Wend.  619;  Hart  v.  Gregg  (1877)  32  Oh.  St.  502.  But  greater 
facility  in  dealing  with  the  heir's  possibility  is  afforded  in  equity,  where 
specific  performance  of  a  contract  for  the  transfer  of  the  expectancy 
may  be  obtained  when  the  hope  is  realized,  Hobson  v.  Trevor  (1723) 
2  P.  Wms.  191;  Wethered  v.  Weth^red  (1828)  2  Sim.  183;  cf.  Clende- 
ning  v.  Wyatt  (1895)  54  Kan.  523,  or  where,  as  in  the  principal  case, 
an  equitable  assignment  will  be  enforced.  Bennett  v.  Cooper  (1846) 
9  Beav.  252;  Steele  v.  Frierson  (1887)  85  Tenn.  430,  although  one 
jurisdiction  refuses  on  grounds  of  public  policy  to  recognize  any  power 
in  the  heir  to  transfer  rights  in  his  inheritance.  McCall's  Admr  v. 
Hampton  (1895)  98  Ky.  166;  Spears  v.  Spaw  (Ky.  1909)  118  S.  W.  275. 
And  since  the  assignee's  right  is  founded  upon  the  equitable  obligation 
of  the  assignor  to  hold  the  property  for  his  benefit  when  the  legal  title 
descends,  Holroyd  v.  Marshall  (1862)  10  H.  L.  C.  191,  it  is  evident, 
as  the  court  held,  that  to  enforce  the  assignment  is  not  inconsistent 
with  the  fact  that  the  assignor  had  nothing  when  he  made  the  assign- 
ment, and  that  therefore  his  discharge  in  bankruptcy,  which  intervened, 
had  no  effect  upon  the  plaintiff's  right.  See  Carleton  v.  Leighton 
(1805)  3  Mer.  667. 

Equity — Injuxction — Rights  of  Corporation  en  Corporate  Name. — 
Vassar  College  sought  to  enjoin  the  defendant  from  using  the  name, 
seal  and  insignia  of  the  college  for  advertising  purposes.  Held,  the 
injunction  should  not  be  granted.  Vassar  College  v.  Loose-Wiles 
Biscuit  Co.  et  al.  (W.  D.  Mo.  1912)  197  Fed.  982. 

The  general  rule  that  an  injunction  will  not  be  granted  unless  a 
breach  of  trust  or  a  property  right  is  involved  still  obtains  in  many 
States.  In  re  Sawyer  (1888)  124  U.  S.  200,  210.  A  tendency  is  ap- 
parent, however,  either  to  do  away  with  this  rule  by  recognizing  a 
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right  of  privacy,  Pierce  v.  Proprietors  (1872)  10  R.  I.  227 ;  Pavesich  v. 
New  Eng.  Life  Ins.  Co.  (1904)  122  Ga.  190;  contra,  Hillman  v.  Star 
Publishing  Co.  (1911)  64  Wash.  691,  or  else  to  so  broaden  the  defini- 
tion of  property  as  to  include  a  person's  picture,  Corliss  v.  Walker 
(1894)  64  Fed.  280;  Munden  v.  Harris  (1911)  153  Mo.  App.  652,  and 
name,  Edison  v.  Edison  Co.  (1907)  73  N.  J.  Eq.  136,  and  this  would 
seem  to  be  a  logical  development  of  the  law,  for  if  a  man's  name  or 
photograph  is  of  value  for  commercial  purposes,  he  should  be  able  to 
control  its  use.  Since  the  basis  of  the  right  to  privacy  is  an  injury 
to  the  feelings  and  sensibilities  of  the  party  concerned,  it  may  well 
be  that  a  corporation  cannot  claim  such  a  right.  See  Corliss  v.  Walker 
supra.  But  when  the  action  is  based  on  a  property  right  it  seems 
that  no  distinction  should  be  made  between  a  natural  person  and  a 
corporation,  and  the  corporation  should  have  the  same  rights  in  its 
name  and  seal  as  an  individual  has  in  his  name.  Moreover,  although 
the  assumption  of  a  public  position  by  an  individual  or  an  institu- 
tion might  amount  to  a  waiver  of  these  rights  for  some  purposes, 
Corliss  V.  Walker  supra,  these  could  hardly  include  their  use  as  adver- 
tisements. Therefore  the  decision  in  the  principal  case  is  contrary 
to  the  trend  of  modem  authority.    11  Columbia  Law  Keview  566. 

Equity — Stipulation  for  Discontinuance — Enforcement  by  Injunc- 
tion.— The  plaintiff  sought  to  enjoin  the  defendant  from  violating  the 
terms  of  a  stipulation  entered  into  for  the  purpose  of  compromising 
a  previous  suit.  Held,  this  was  a  proper  method  of  enforcement.  Peo- 
ple ex  rel.  Stead,  Atty.  Oen.,  et  at.  v.  Spring  Lake  Drainage  and  Levee 
District  et  al.  (111.  1912)  97  N.  E.  1042. 

Stipulations  entered  into  during  trial  are  of  value  chiefly  as  aiding 
the  dispatch  of  business,  see  Jones  v.  Kimhro  (Tenn.  1845)  6  Humph. 
319,  and  therefore  are  regarded  as  part  of  the  machinery  of  the  court, 
which  the  court,  in  the  exercise  of  its  inherent  power  to  control  its  own 
proceedings,  may  enforce  summarily.  See  Howe  v.  Lawrence  (1849)  22 
N.  J.  L.  99.  For  this  reason,  so  long  as  the  trial  court  retains  juris- 
diction of  the  cause  it  may  require  compliance  with  the  agreement, 
Ives  V.  Ashelhy  (1887)  26  111.  App.  244,  or  relieve  parties  from  it  where 
injustice  would  otherwise  result.  Barry  v.  Insurance  Co.  (1873)  53 
N.  Y.  536;  Keens  v.  Robertson  (1896)  46  Neb.  837.  When,  however,  the 
case  has  been  dismissed  and  such  action  becomes  impossible,  the  usual 
remedy  necessarily  lies  in  a  separate  action  upon  the  stipulation.  Bail- 
way  Co.  v.  King  (1891)  80  Tex.  681;  cf.  Femald  v.  Ladd  (1828)  4  N.  H. 
370.  Where  the  agreement  conforms  to  the  ordinary  requirements  of 
contracts,  in  the  absence  of  fraud,  accident  or  mistake,  see  Bingham 
V.  Supervisors  (1861)  6  Minn.  136;  Ward  v.  Clay  (1890)  82  Cal.  502, 
an  independent  suit  upon  it  may  be  maintained.  Deen  v.  Milne  (1889) 
113  N.  Y.  303;  Union  Bank  v.  Geary  (1831)  30  U.  S.  99;  cf.  Ross  v. 
Ferris  (N.  Y.  1879)  18  Hun  210.  Since  the  stipulation  in  the  principal 
case  provided  for  the  compromise  of  a  pending  litigation,  it  was  a  valid 
contract,  Davidson  v.  Davidson  (1898)  52  N.  Y.  Supp.  7,  upon  which 
equitable  relief  was  properly  given.  See  Deen  v.  Milne  supra;  Railway 
Co.  V.  King  supra. 

Gifts — Gifts  Causa  Mortis — Descent  and  Distribution. — The  defend- 
ant's wife  made  a  gift  causa  mortis  of  a  certain  note  to  the  plaintiff. 
The  defendant  claimed  under  a  statute  giving  him  a  one-third  dis- 
tributive share  of  his  wife's  personal  estate.  Held,  the  claim  was  in- 
valid.   Vosburg  v.  Mallory  (la.  1912)  135  N.  W.  577. 


RECENT  DECISIONS.  747 

While  a  wife  cannot,  in  the  jurisdiction  of  the  principal  case,  de- 
prive her  husband  by  her  will  of  his  statutory  distributive  share  in 
her  personal  estate.  May  v.  Jones  (1893)  87  la.  188,  yet,  as  she  can  freely 
dispose  of  her  property  during  life.  Code  la.  1897,  §  3153,  a  gift  causa 
mortis  is  void  as  against  the  claims  of  a  husband  only  if  it  is  testa- 
mentary in  character.  Such  it  was  deemed  by  the  Koman  law,  1 
Story,  Equity,  §  607,  but  in  England  the  ecclesiastical  courts,  whose 
jurisdiction  extended  only  to  testamentary  matters,  refused  to  regard 
these  gifts  as  legacies.  Thompson  v.  Hodgson  (1726)  2  Str.  777.  Some 
courts  in  this  country  have  followed  the  Roman  law,  Baker  v.  Smith 
(1890)  66  N.  H.  422;  Hatcher  v.  Buford  (1895)  60  Ark.  169,  but  the 
weight  of  authority  holds  that  title  passes  with  the  delivery  of  the 
property,  Barnum  v.  Reed  (1891)  136  111.  388,  although  it  is  defeasible 
by  the  donor.  Marshal  v.  Berry  (Mass.  1866)  13  Allen  43.  It  is  true 
that  a  gift  causa  mortis  resembles  a  testamentary  disposition  in  that 
it  is  revocable  by  the  donor,  Hatcher  v.  Buford  supra,  and  is  subject 
to  his  debts;  Chase  v.  Redding  (Mass.  1859)  13  Gray  418;  but  the  gift 
is  revocable,  not  because  it  is  a  legacy,  but  because  of  the  condition 
subsequent  attached  to  it,  Nicholas  v,  Adams  (Pa.  1836)  2  Whar.  17, 
and  its  liability  for  debts  is  the  same  as  that  of  other  voluntary  gifts 
and  conveyances.  Marshal  v.  Berry  supra.  The  view  of  the  principal 
case,  therefore,  seems  correct. 

Insurance — Mutual  Insurance — Watver  by  Agent. — The  agent  of  a 
mutual  company,  upon  receiving  the  plaintiff's  application,  and  after- 
wards, orally  consented  to  his  obtaining  additional  insurance,  contrary 
to  a  condition  in  the  policy.  After  the  plaintiff  had  obtained  other  in- 
surance a  loss  occurred.  Held,  the  plaintiff  coxild  recover  on  the  policy. 
Kentucky  Growers'  Insurance  Co.  v.  Logan  et  al.  (Ky.  1912)  149  S.  W. 
922. 

Prior  to  the  delivery  of  the  policy,  consent  given  by  an  instirance 
agent  to  a  breach  of  a  condition  is  ineffective,  since  all  matters  upon 
which  the  parties  are  agreed  are  deemed  merged  in  the  written  instru- 
ment, Union  Mutual  Ins.  Co.  v.  Mowry  (1877)  96  U.  S.  544,  and  in 
principle  this  applies  to  a  consent  contemporaneoiis  with  delivery  to 
a  future  breach,  since  in  either  case  an  opposite  result  would  involve 
altering  the  terms  of  the  policy  and  therefore  violate  the  parol  evidence 
rule.  Gray  v.  Germania  Fire  /rw.  Co.  (1898)  155  N.  Y.  180;  cf.  Hor- 
untz  V.  Equitable  Mut.  Ins.  Co.  (1867)  40  Mo.  557;  contra.  Kitchen  v. 
Hartford  Ins.  Co.  (1885)  57  Mich.  135.  On  the  other  hand,  the  acqui- 
escence of  an  agent,  aft^r  the  policy  is  in  force,  in  a  breach  does 
not  involve  a  variation  of  the  contract,  see  Pitney  v.  Glens  Falls  Ins. 
Co.  (1875)  65  N.  Y.  6,  and  is  effective  as  a  waiver.  Viele  v.  Germania 
Ins.  Co.  (1868)  26  la.  9;  Liverpool  Ins.  Co.  v.  Sheffy  (1894)  71  Miss. 
919;  contra,  Kyte  v.  Assurance  Co.  (1887)  144  Mass.  43.  In  a  few 
jurisdictions  this  rule  does  not  apply  to  mutual  companies,  upon  the 
theory  that  policy  holders  are  members  and  therefore  bound  by  the 
limitations  in  the  by-laws  upon  the  agent's  power,  Brewer  v.  Chelsea 
Mut.  Ins.  Co.  (1859)  80  Mass.  203,  unless  the  breach  is  of  a  non-essen- 
tial term.  Priest  v.  Citizens'  Mut.  Ins.  Co.  (Mass.  1862)  3  Allen  602. 
But  this  distinction  seems  impractical,  see  McCarty  v.  Piedmont  Mut. 
Ins.  Co.  (1907)  81  S.  C.  152,  and  since  there  was  evidently  a  true  waiver 
after  delivery  by  the  agent  in  the  principal  case  the  result  seems  sound. 

Marriage — Ajs'NULMent — Conflict  of  Laws. — The  plaintiff  and  defend- 
ant, the  former  under  the  age  of  eighteen,  were  married  in  Xew  Jersey, 
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where  such  a  marriage  was  valid,  and'  returned  to  New  York,  their 
original  domicile,  where  a  statute  declared  voidable  the  marriage  of 
one  under  eighteen.  Held,  one  judge  dissenting,  the  plaintiff  was  en- 
titled to  an  annulment.  Cunningham  v.  Cunningham  (1912)  48  N.  Y. 
L.  J.  No.  23. 

By  the  prevailing  American  doctrine,  a  marriage  valid  where  con- 
tracted is  valid  everywhere,  unless  it  is  repugnant  to  the  morals  of  the 
forum,  or  prohibited  by  a  positive  statute  which  is  clearly  intended  to 
have  extraterritorial  effect.  Schouler,  Uom.  Rel.,  (Sth  ed.)  §  32a. 
Courts  have  also  disregarded  the  lex  loci  contractus  when  it  is  radically 
opposed  to  the  policy  of  their  local  laws.  State,  v.  Kennedy  (1877)  76 
N.  C.  251;  State  v.  Bell  (Tenn.  1872)  7  Baxt.  0,  but  only  in  extreme 
cases.  Thus,  a  marriage  between  relatives  valid  where  x^frformed  has 
been  sustained  in  a  jurisdiction  by  the  laws  of  which  it  is  incestuous. 
Stevenson  v.  Gray  (Ky.  1856)  17  B.  Mon.  193,  and  the  same  result  has 
been  reached  as  regards  a  forbidden  re-marriage  of  a  guilty  divorcee. 
Van  Voorhis  v.  Brintnall  (1881)  86  N.  Y.  18.  .1  fortiori,  therefore,  it 
would  seem  that  a  marriage  to  Avhich  an  infant  is  a  party  is  not  so 
threatening  to  the  social  fabric  of  the  forum  as  to  overcome  the  usual 
supremacy  of  the  lex  loci,  Donahue  v.  Donoliue  (N.  Y.  1909)  63  Misc. 
Ill;  11  Columbia  Law  Review  767;  contra,  Mitchell  v.  Mitchell  (N.  Y. 
1909)  63  Misc.  580,  and  that  in  the  absence  of  express  words  of  nullifi- 
cation in  the  local  statute,  its  validity  should  have  beeij  sustained.  The 
court,  however,  may  have  been  influenced  by  the  English,  rule  that  the 
competency  of  the  parties  is  governed  by  the  lex  domiciliae;  Brook  v. 
Brook  (1861)  9  H.  L.  C.  193;  but  since  the  incapacity  due  to  in- 
sufficient age  may  be  removed  by  parental  consent,  N.  Y.  Dom.  Rel. 
Law  §  25,  it  is  often  regarded  as  a  purely  formal  requirement,  as  to 
which  the  lex  loci  is  universally  controlling.  Simnnim  v.  Mallac  (1860) 
2  Sw.  &  Tr.  67;  see  Sturgis  v.  Sturgis  (1908)  51  Ore.  10.  Under  either 
view,  therefore,  the  principal  case  seems  open  to  criticism. 

Master  axd  Servant — Assumption  of  Risk — Statutory  Duty. — The 
plaintiff  sued  his  employer  for  injuries  resulting  from  the  letter's 
failure  to  cover  a  set-screw,  as  required  by  statute.  Held,  the  defense 
of  assumption  of  risk  was  not  available.  Fitzwater  v.  Warren  (1912) 
48  N.  Y.  L.  J.  595.    See  Notes,  p.  733. 

Mortgages^— Statute  of  Limitations — REvnoR  of  Mortgage  by 
Grantee. — The  mortgagor's  grantee,  who  took  the  land  subject  to 
the  mortgage  but  without  assuming  to  pay  the  debt,  promised  to  pay 
off  the  mortgage,  though  the  debt  and  mortgage  had  been  barred  by 
the  Statute  of  Limitations.  Held,  the  mortgage  was  revived.  Fitz- 
gerald v.  Flanagan  (la.  1912)  135  N.  W.  738. 

It  is  a  natural  consequence  of  the  usual  American  theory,  that  a 
mortgage  is  an  incident  of  the  debt,  Kortright  v.  Cady  (1860)  21  N.  Y. 
343,  that  when  the  mortgagor  revives  the  debt  after  the  Statute  of 
Limitations  has  run  against  it,  the  mortgage  is  also  revived.  10  Colum- 
bia Law  Review  674;  cf.  Clinton  County  v.  Cox  (1873)  37  la.  570.  It 
also  follows  that  an  assignee  of  the  mortgagor  who  has  assumed  the 
payment  of  the  debt  may  accomplish  the  same  result.  Murray  v. 
Emery  (1900)  187  111.  408.  But  in  either  case  the  revivor  of  the  mort- 
gage occurs  only  incidentally  to  that  of  the  debt;  in  fact  it  can  occur, 
it  seems,  in  no  other  way,  for  the  lien  of  a  mortgage  is  not  a  contract, 
and   the   anomalous    rule   that    a   new    acknowledgment   will   toll   the 
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statute  is  restricted  quite  exactly  to  a  promise  to  pay  a  sum  of  money. 
8  Columbia  Law  Review  144.  Hence,  when,  as  in  the  principal  case, 
the  assignee  is  not  personally  liable  on  the  debt,  there  is  no  obligation 
that  can  be  revived,  see  In  re  Rrrington  (1893)  1  Q.  B.  11,  and  his 
promise  is  therefore  ineffective  to  revive  the  lien,  and  of  no  avail  unless 
the  transaction  may  be  said  to  point  to  a  new  equitable  mortgage. 
But  since  this  result  was  clearly  not  intended,  and  since,  moreover, 
the  mortgagee's  forbearance  to  attempt  foreclosure  after  the  statute 
had  run  was  no  consideration,  Taylor  v.  Weeks  (1901)  129  Mich. 
233,  and  none  other  appeared,  the  bill  to  foreclose  should,  it  seems,  have 
been  dismissed. 

Municipal  Corporations — Injury  to  Pedestrian — Llabilitt  of  Abut- 
ting Owner. — A  statute  required  abutting  landowners  to  remove  ice 
and  snow  from  the  sidewalk.  The  defendant  removed  the  snow  but 
left  ice  exposed,  and  the  plaintiff  was  injured  as  a  result.  Held,  he 
could  not  recover.    Connolly  v.  Bursch  (1912)  134  N.  Y.  Supp.  141. 

A  municipality  may  impose  the  duty  to  repair  streets  upon  abutting 
landowners,  Goddard,  Petitioner  (Mass.  1835)  16  Pick.  504;  contra, 
Gridley  v.  City  of  BloonUngton  (1878)  88  111.  554,  but  it  cannot 
render  them  liable  for  injuries  resulting  from  disobedience.  Flynn  v. 
Canton  Co.  (1874)  40  Md.  312.  This  is  not  due  to  any  inherent  in- 
capacity of  a  municipal  corporation  to  create  rights  and  liabilities 
between  individuals,  Slnder  v.  Transit  Co.  (1905)  189  Mo.  107;  Wright 
V.  C.  &  N.  W.  B.  B.  Co.  (1880)  7  lU.  App.  438;  19  Harv.  L.  Rev. 
289;  contra,  Eeeney  v.  Sprague  (1877)  11  R.  I.  456,  for  one  for 
whose  benefit  a  penal  ordinance  is  enacted  may  under  some  circum- 
stances recover  damages  for  an  injury  resulting  from  its  breach;  Bott 
V.  Pratt  (1885)  33  Minn.  323 ;  but  it  is  based  upon  the  theory  that  it 
would  be  against  public  policy  to  permit  the  citj-,  which,  with  the  ac- 
ceptance of  its  charter,  assxmaes  control  of  the  streets,  to  shift  its 
liability.  City  of  Bochester  v.  Campbell  (1890)  123  K  Y.  405,  420. 
A  different  situation  is  presented,  however,  where  the  landowner  by  his 
positive  act  causes  an  unsafe  condition  in  the  highway,  for  he  then  in- 
curs liability  as  the  creator  of  a  nuisance.  Leahan  v.  Cochran  (1901)  178 
Mass.  566.  But  the  fact  that  the  defendant  in  the  principal  case,  by 
removing  the  covering  of  snow,  exposed  to  the  pedestrian  a  slippery 
sidewalk  does  not  seem  in  the  opinion  of  the  court  to  have  squarely 
presented  the  case  from  the  latter  point  of  view ;  for  had  the  defendant 
created  a  nuisance  it  would  have  been  no  defense,  it  seems,  that  he 
acted  in  partial  compliance  with  an  ordinance. 

Negligence — Last  Clear  Chance — "AcTrvE"  or  "PASsnE"  Negligence. 
— The  plaintiff's  intestate  was  run  over  and  killed  by  a  car  belonging 
to  the  defendant  company,  the  presence  of  which  he  had  failed  to  dis- 
cover. Held,  two  judges  dissenting,  he  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law,  his  negligence  have  continued  "actively" 
up  to  the  time  pf  the  accident,  Nehring  v.  Connecticut  Co.  (Conn. 
1912)  84  Atl.  301 ;  dissenting  opinion,  84  Atl.  524.    See  Notes,  p.  729. 

Negotiable  Instruments — Holder  for  Value — Collateral  Security. 
— The  plaintiff  was  the  bona  fide  holder  of  a  note  endorsed  to  him 
before  maturity  as  collateral  security  for  a  pre-existing  debt  of  greater 
amount  than  the  note.  In  a  suit  against  the  maker,  the  defendant 
pleaded  payment  to  the  payee.       Held,  under  the  Negotiable  Instru- 
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merits  Act  the  plaintiff  was  a  holder  for  value,  and  therefore  could 
recover.    Felt  v.  Bush  et  al.  (Utah  1912)  126  Pac.  688. 

At  common  law  some  authorities  refuse  to  treat  one  who  took  a 
promissory  note  as  collateral  security  for  an  antecedent  debt  as  a  holder 
for  value,  claiming  that  he  had  given  up  nothing  for  the  instrument, 
and,  therefore,  that  to  deny  a  recovery  would  be  no  hardship.  Maynard 
V.  Davis  (1901)  127  Mich.  571;  Lee's  Adm.  v.  Smead  (Ky.  1859)  1 
Mete.  628.  A  majority  of  jurisdictions  take  the  opposite  view,  on 
the  ground  that  the  holder  furnished  the  consideration  in  incurring 
an  obligation  to  make  due  presentation  for  payment  and  to  give  due 
notice  of  non-payment.  Birket  v.  Elward  (1904)  68  Kan.  295;  R.  R. 
Co.  V.  Bank  (1880)  102  U.  S.  14.  Whether  these  reasons  are  sound 
or  not,  this  view  is  historically  correct,  for  a  negotiable  instrument 
was  money  under  the  law  merchant  and  as  such  necessarily  operated 
as  payment,  barring  the  enforcement  of  the  debt,  even  when  it  was 
said  to  be  collateral  security.  Curry  v.  Misa  (1875)  L.  K.  10  Exch. 
C.  153;  see  also  Bigelow,  Bills,  N.  &  C,  (2nd  ed.)  245.  The  uniform 
Negotiable  Instruments  Act  provides  that  an  antecedent  debt  is  value, 
and  that  one  who  has  a  lien  on  an  instrument  is  the  holder  for  value 
to  the  extent  of  his  lien.  §§  51,  53.  This  would  seem  to  be  a  codifica- 
tion of  the  majority  view,  and  most  courts  have  so  regarded  it. 
Graham  v.  Smith  (1908)  155  Mich.  65;  Payne  v.  Zell  (1900)  98  Va. 
294.  But  in  New  York  several  cases  have  held  that,  even  under  the 
statute,  an  antecedent  debt  is  consideration  only  when  the  note  operates 
to  discharge  it,  Sutherland  v.  Mead  (N.  Y.  1903)  80  App.  Div.  103;. 
Roseman  v.  Mahony  (N.  Y.  1903)  86  App.  Div.  377;  contra,  Brewster 
V.  Shrader  (N.  Y.  1899)  26  Misc.  480,  and  while  the  Court  of  Appeals 
has  not  yet  passed  upon  the  question,  a  dictum  in  Bank  v.  Waydell 
(1907)  187  N.  Y.  115  would  seem  to  intimate  that  it  also  favors  this 
view. 

Patents — Combination  of  Patentees — Anti-Trust  Act. — In  an  ac- 
tion for  specific  performance  of  a  contract  to  assign  a  patent,  the 
defendant  showed  that  the  plaintiff  corporation  was  a  combination  of 
90%  of  the  manufacturers  of  shoe  machinery,  and  had  contracts  to 
buy  all  the  patents  issued  to  95%  of  the  inventors  of  such  machinery. 
Held,  the  contract  was  invalid,  since  it  was  in  direct  aid  of  a  combina- 
tion which  was  illegal  under  the  Sherman  Anti-Trust  Act.  United 
Shoe  Machinery  Co.  v.  La  Chapelle  (Mass.  1912)  98  N.  E.  289. 

In  granting  a  patent  the  government  contracts  to  suffer  and  pro- 
tect a  monopoly  of  the  invention  for  a  term  of  years  in  consideration 
of  its  surrender  to  the  public  for  general  use  at  the  end  of  the  term. 
National  Hollow  B.  B.  Co.  v.  Interchangeahle  B.  B.  Co.  (1901)  106 
Fed.  693,  701;  Grant  v.  Raymond  (1832)  6  Pet.  218,  242.  The  public 
had  no  knowledge  of  the  invention  before  the  patent  and  has  no  right 
to  employ  it  in  trade  until  the  expiration  of  the  patent.  Button- 
Fastener  Co.  V.  Eureka  Co.  (1896)  77  Fed.  288,  294;  Wheel  Co.  v. 
Milwaukee  Co.  (1907)  154  Fed.  358.  Hence  it  has  been  said,  that  since 
injury  to  the  public  is  the  test  of  illegal  monopoly,  Northern  Securities 
Co.  V.  U.  S.  (1904)  193  U.  S.  197,  a  combination  of  competing  patentees 
to  restrain  trade  in  the  patented  inventions  only  is  lawful,  for  it  de- 
prives the  public  of  nothing  to  which  they  are  entitled.  Indiana  Mfg. 
Co.  V.  Case  Mach.  Co.  (1907)  154  Fed.  365.  This  would  seem  to  be  true 
where  the  monopoly  is  in  fact  restricted  to  the  patented  inventions.  See 
U.  S.  V.  Standard  Sanitary  Mfg.  Co.  (1911)  191  Fed.  172;  National 
Harrow  Co.  v.  Hench  (1897)  83  Fed.  36.     But  a  combination  of  the 
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majority  of  competing  patentees  in  any  art  might  well  tend  to  monopo- 
lize what  is  unpatented  as  well  as  what  is  patented  in  that  particular 
art,  and  this  new  monopoly  would  be  the  result  of  the  agreement,  not 
of  the  patents.  Blount  Mfg.  Co.  v.  Yale  &  Towne  Mfg.  Co.  (1909) 
166  Fed.  555;  National  Harrow  Co.  v.  Quick  (1895)  67  Fed.  130. 
Therefore  the  combination  would  be  to  that  extent  outside  the  pro- 
tection of  the  patent  laws  and  subject  to  the  operation  of  the  general 
laws.    Indiana  Mfg.  Co.  v.  Case  Mach.  Co.  (1906)  148  Fed.  21,  31. 

Physicians  axd  Surgeons — Torts — Implied  Consent  to  Operation. — 

The  plaintiff  consented  to  an  operation  for  rupture  in  the  left  groin. 
After  the  anaesthetic  had  been  applied,  the  surgeon  discovered  a  much 
more  dangerous  rupture  in  the  right  groin,  and  operated  on  that.  The 
plaintiff  brought  an  action  of  assault  and  battery.  Held,  he  could  not 
recover.    Brennan  v.  Parsonnet  (N.  J.  1912)  83  Atl.  948. 

A  surgeon  has  no  right  to  operate  on  a  patient  without  his  consent, 
express  or  implied.  1  Kinkead,  Torts,  §  375.  When  the  patient  con- 
sents to  one  operation,  and  the  surgeon  performs  another  of  a  different 
sort,  no  consent  will  be  implied,  Pratt  v.  Davis  (1905)  37  Chicago  Legal 
Xews  213;  60  Cent.  L.  J.  452,  but  when  the  operation  performed  is 
similar  to  the  one  consented  to,  the  only  English  case  on  the  point 
implies  consent,  Beatty  v.  Collingworth  (1897)  44  Cent.  L.  J.  153, 
though  the  opposite  view  has  been  held  in  Minnesota.  Mohr  v.  Williams 
(1905)  95  Minn.  261.  The  court  in  the  principal  case  held  that  when 
no  representative  has  been  appointed  by  the  patient  to  act  for  him 
during  the  period  of  unconsciousness,  the  law  will  regard  the  surgeon, 
whom  the  patient  has  selected,  as  such  a  representative,  with  full 
authority  to  act  in  the  interests  of  the  unconscious  man  in  performing 
any  advisable  operations  similar  to  that  to  which  consent  was  actually 
given.  The  case  is  analogous  to  those  in  which  a  physician  who  treats 
a  person  rendered  unconscious  by  an  accident  is  allowed  to  recover  the 
reasonable  value  of  his  services  in  quasi-contract,  the  injured  person's 
consent  to  the  treatment  being  implied  in  law.  Cotncm  v.  Wisdom 
(Ark.  1907)  104  S.  W.  164.  The  true  basis  of  all  these  decisions  seems 
to  be  public  policy,  since  it  is  necessarj-  that  a  physician  should  be  pro- 
tected against  liability  when  immediate  action  is  essential  and  the  actual 
consent  of  the  patient  cannot  be  obtained.  Pollock,  Torts  (8th  ed.)  172. 
The  extent  to  which  this  rule  is  carried  is  illustrated  by  a  New  York 
case.  Meyer  v.  Knights  of  Pythias  (1904)  178  N.  Y.  63,  which  held 
that  a  physician,  who,  against  the  will  of  the  patient,  treated  one  who 
had  attempted  to  commit  suicide,  was  not  liable  for  an  assault. 

Eeal  Property — Contingent  Remainders — Inheritance  Tax. — -A  law 
was  passed  after  the  death  of  the  testator,  but  during  the  existence 
of  the  particular  estate  created  by  his  will,  levying  a  transfer  tax 
on  contingent  remainders.  Held,  the  contingent  remainder  created 
by  the  testator's  will  was  not  subject  to  the  tax.  In  re  Smith  (1912) 
135  N.  Y.  Supp.  240.    See  Notes,  p.  727. 

Suretyship  and  Guaranty — Contribution — Statute  of  Limitations. — 
The  plaintiff,  as  guarantor,  paid  the  principal  debt  after  the  Statute 
of  Limitations  had  barred  the  obligee's  claim  against  the  estate  of  a 
deceased  co-guarantor.  Held,  the  estate  must  contribute.  Hard  v. 
Mingle  (N.  Y.  1912)  99  N.  E.  542. 

The   obligee   is    under   no   legal   duty  to   the   co-guarantors   or   co- 
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sureties  to  enforce  his  right  of  payment  against  the  estate  of  a  deceased 
surety  before  the  Statute  of  Limitations  has  barred  his  remedy,  be- 
cause each  surety  is  liable  for  the  whole  debt.  Nor  does  such  delay  work 
a  hardship  on  any  surety  who  may  be  forced  to  pay,  for  his  right  to 
contribution  is  affected  neither  by  the  co-surety's  death,  Bradley  v. 
Burwell  (N.  Y.  1846)  3  Denio  61;  Bachelder  v.  Fiske  (1821)  17  Mass. 
464,  nor  by  the  bar  of  the  Statute  of  Limitations  to  the  obligee's  rem- 
edy against  the  estate  of  the  co-surety  for  the  principal  debt,  Singleton 
V.  Townsertd  (1870)  45  Mo.  379;  Knotts  v.  Butler  (S.  C.  1858)  10 
Rich.  Eq.  143;  contra,  Cochran  v.  Walker  (1884)  82  Ky.  220,  since  con- 
tribution does  not  depend  upon  subrogation  to  the  rights  of  the  obligee, 
Camp  V.  Bostwick  (1870)  20  Oh.  St.  337;  contra,  Partee  v.  Mathews 
(1876)  53  Miss.  140,  but  is  based  upon  the  quasi-contractual  obligation 
of  each  surety  to  bear  a  pro  rata  share  of  the  loss.  Deering  v.  Win- 
chelsea  (1787)  2  Bos.  &  P.  270;  Bragg  v.  Patterson  (1887)  85  Ala.  233. 
Against  this  right  of  contribution,  founded  in  equity  and  good  con- 
science, it  is  no  defence  that  the  surety  called  upon  to  contribute  has 
a  technical  bar  to  the  claim  of  the  obligee.  And,  finally,  it  is  evident, 
as  was  held  in  the  principal  case,  that  the  Statute  of  Limitations  does 
not  begin  to  run  against  the  right  of  contribution  until  one  surety 
has  paid  more  than  his  moiety,  because  up  to  that  time  no  cause  of 
action  has  accrued.  Washington  v.  Norwood  (1900)  128  Ala.  383; 
Wolmerhaiisen  v.  Gullick  (1893)  2  Ch.  D.  514. 

Torts — Damages — Physical  Injury  Resulting  From  Fright. — The 
plaintiff  sought  damages  for  physical  injury  caused  by  fright  when 
the  defendant  negligently  endangered  the  plaintiff's  children.  Held,  she 
could  recover.     Spearman  v.  McCrary  (Ala.  1912)  58  So.  927. 

It  is  a  general  rule  that  negligence  causing  fright  alone  is  no  tort, 
and  some  courts,  extending  this  doctrine,  hold  that  there  is  no  lia- 
bility for  resulting  physical  injury;  Mitchell  v.  Rochester  Ry.  Co. 
(1896)  151  N.  Y.  107 ;  but  others  allow  recovery,  as  the  physical  injury 
is  a  direct  consequence  of  the  defendant's  negligence,  the  mental  shock 
being  merely  a  link  in  the  chain  of  causation.  Purcell  v.  St.  Paul 
City  Ry.  Co.  (1892)  48  Minn.  134;  Bell  v.  R.  R.  (1890)  26  Ir.  L.  R. 
428.  It  is  also  said  that  since  fright  ordinarily  has  no  physical 
effect,  the  negligent  act  is  not  the  proximate  cause  of  the  injury; 
Swing  v.  R.  R.  (1892)  147  Pa..  40;  Morse  v.  C.  &  0.  Ry.  Co.  (1903) 
117  Ky.  11 ;  but  this  seems  to  be  an  arbitrary  attempt  to  lay  down  as 
a  matter  of  law  what  should  depend  upon  the  facts  of  each  case.  See 
Mack  V.  R.  R.  Co.  (1897)  52  S.  C.  323;  Dulieu  v.  White  &  Sons, 
L.  R.  ri901]  2  K.  B.  669.  Probably  the  reason  most  often  assigned 
for  denying  recovery  is  based  on  expediency;  that  fictitious  claims  and 
speculative  damages  would  result  from  permitting  such  actions.  Spade 
V.  R.  R.  Co.  (1897)  168  Mass.  285;  Victoria  Ry.  Comm'rs.  v.  Coultas 
(1888)  13  A.  C.  222.  The  ablest  refutation  of  this  reasoning  is  found 
in  the  willingness  of  most  courts  to  allow  damages  for  mental  suf- 
fering when  the  defendant  has  acted  wilfully,  Hickey  v.  Welch  (1901) 
91  Mo.  App.  4;  Kline  v.  Kline  (1901)  158  Ind.  602,  or  when  his 
negligence  resulted  in  a  contemporaneous  physical  impact,  however 
slight.  Homas  v.  Boston  Elev.  Ry.  (1902)  180  Mass.  456;  5  Colum- 
bia Law'  Review-  179.  But,  although  considerable  authority  and  sound 
reasoning  favor  recovery  for  physical  injury  caused  by  fright;  note  to 
Hudson  V.  Freemansburg  (Pa.  1905)  3  L.  R.  A.  [n.  s.]  49,  the  princi- 
pal case  extends  this  rule  beyond  precedent  in  permitting  recovery  when 
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the  fright  was  caused  by  danger  to  others  than  plaintiff  herself. 
Hale,  Damages,  148;  I  Sedgwick,  Damages,  (9th  ed.)  59.  In  such 
cases  the  plaintiff's  injury  is  usually  regarded  as  too  remote  a  conse- 
quence of  the  defendant's  negligence  to  give  rise  to  a  cause  of  action. 
Sanderson  v.  R.  R.  Co.  (1902)  88  Minn.  162;  Ry.  Co.  v.  Overton 
(1908)  101  Tex.  583. 

Torts — Release  of  One  of  Several  Joint  Wrongdoers. — The  plain- 
tiff discharged  one  of  two  joint  tort  feasors,  but  expressly  reserved  the 
right  to  sue  the  other.  Held,  the  other  was  not  released.  Kropidlowski 
V.  Pfister  &  Vogel  Leather  Co.  (Wis.  1912)  135.  N.  W.  839. 

Joint  liability  in  tort  implies  only  a  single  cause  of  action,  so  that 
when  a  release  is  given  to  one  wrongdoer  there  remains  nothing  upon 
which  to  found  an  action  against  the  others,  and  they  too  are  accord- 
ingly discharged.  Dulaney  v.  fiuffum  (1902)  173  Mo.  1;  Railway  v. 
Hilligoss  (Ind.  1908)  86  X.  E.  485.  But  the  operation  of  a  covenant 
not  to  sue  a  particular  wrongdoer  is  entirely  different.  While  it 
affects  the  remedy  by  affording  the  covenantee  a  personal  defense  on 
the  theorj'  of  avoiding  circuity  of  action,  C.  &  A.  Ry.  Co.  v.  Avenll 
(1906)  224  HI.  516,  it  leaves  the  right  unchanged;  Miller  v.  Fenton 
(N.  Y.  1844)  11  P^ige  18;  Ellis  v.  Esson  (1880)  50  Wis.  138;  nor 
are  the  undischarged  wrongdoers  prejudiced  by  such  an  agreement,  for 
any  partial  satisfaction  paid  by  the  covenantee  diminishes  their  lia- 
bility pro  tanto,  McCrillis  v.  Hawes  (1854)  38  Me.  566,  and  the  agree- 
ment does  not,  it  seems,  disturb  any  existing  rights  to  contribution. 
See  11  CoLUMBU  Law  Review  665.  These  diverse  results  lend  im- 
portance to  determining  the  effect  that  should  be  given  to  an  instru- 
ment in  form  a  release,  but  in  which  the  right  to  pursue  the  other 
joint  tort  feasors  is  expressly  reserved.  Where  strict  rules  of  con- 
struction are  applied  this  is  viewed  as  a  release  and  the  reservation  is 
disregarded  as  repugnant;  Ahh  v.  Northern  Pacific  Ry.  Co.  (1902) 
28  Wash.  428;  McBride  v.  Scott  (1903)  132  Mich.  176;  but  there  is  an 
unmistakable  disposition,  illustrated  by  the  principal  case,  to  interpret 
it  more  liberally  as  a  covenant  not  to  sue  that  particular  defendant, 
Duck  v.  Mayeu  (1892)  2  Q.  B.  D.  511;  Gilbert  v.  Finch  (1903)  173 
N.  Y.  455;  Edeiis  v.  Fletcher  (1908)  79  Kans.  139,  and  thus  give 
effect  to  the  manifest  intention  of  the  partv  executing  the  instrument. 
See  Carey  v.  Bilhy  (1904)   129  Fed.  203. 

Vendor  axd  Purchaser — Specific  Performance — Laches — Hardship. 
— The  plaintiff  contracted  to  purchase  certain  property  of  the  defend- 
ant, and  paid  part  of  the  purchase  price.  He  defaulted  in  future  pay- 
ments and  made  no  further  claim  to  the  property  until  20  years  later, 
when,  the  land  having  risen  greatly  in  value,  he  filed  suit  for  specific 
performance.  Held,  he  was  not  entitled  to  succeed.  Miller  v.  Horn 
(Tex.  1912)  149  S.  E.  769. 

The  vendor  in  an  executory  contract  of  sale  holds  the  property  in 
trust  for  the  vendee,  Brewer  v.  Herbert  (1868)  30  Md.  301.  The  ven- 
dor's retention  of  the  legal  title  is  only  as  security  for  the  purchase 
price,  Shaw  v.  Foster  (1872)  27  L.  T.  281,  and  therefore  the  right  of 
the  vendee  to  demand  specific  performance  closely  resembles  a  mort- 
gagor's equity  of  redemption.  1  Jones,  Mortgages,  (2nd  ed.)  §  225. 
As  it  is  a  general  rule  that  an  equity  of  redemption  will  not  be  lost 
by  mere  lapse  of  time,  1  Jones,  Mortgages,  (6th  ed.)  §  330,  so  in  a  con- 
tract of  sale  time  is  generally  not  considered  as  of  the  essence  of  the 
contract,  and  it  has  been  held  that  mere  delay  in  making  pajnnents 
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will  not  defeat  the  vendee's  right  to  specific  performance.  Barnard  v. 
Lee  (1867)  97  Mass.  92.  However,  an  equity  of  redemption  has  a 
greater  claim  to  protection  than  the  right  of  a  vendee,  1  Jones,  Mort- 
gages, (6th  ed.)  §  330,  for  the  mortgagor  asks  only  to  retain  his  former 
rights,  while  the  vendee  demands  affirmative  assistance  in  the  acquisi- 
tion of  new  rights.  ]\"tlUams  v.  Williams  (1880)  50  Wis.  311.  There- 
fore, when  specific  performance  is  sought,  time  may  become  material 
if  the  party  seeking  relief  has  been  guilty  of  gross  laches,  or  if  there 
has  been  such  a  change  of  circumstances  as  to  render  it  unjust  and 
inequitable  to  enforce  the  contract.  Stewart  v.  Allen  (1891)  47  Fed. 
399.  The  principal  case  is  undoubtedly  correct  in  holding  that  the 
plaintiff's  delay  in  enforcing  the  contract,  together  with  the  extraor- 
dinary increase  in  the  value  of  the  property,  precluded  him  from  secur- 
ing the  aid  of  equity.    9  Columbia  Law  Kkview  68. 

Wills — Condition  Aoainst  Contest — Validity. — A  will  provided  that 
any  beneficiary  contesting  it  should  forfeit  all  rights  under  it.  The 
plaintiff,  having  good  cause  to  believe  the  will  a  forgery,  contested 
its  probate.  Held,  the  condition  against  contest  would  not  be  enforced. 
Rouse  et  at.  v.  Branch  et  al.  (S.  C.  1912)  74  S.  E.  133. 

A  condition  against  contest  in  a  devise  of  realty  is  held  to  be  valid 
in  England,  on  the  ground  that  no  public  policy  forbids  the  enforce- 
ment of  the  condition,  since  it  is  of  no  interest  to  the  state  which 
of  two  claimants  enjoys  the  property.  Cooke  v.  Turner  (1846)  15 
M.  &  W.  727.  The  ecclesiastical  courts,  however,  under  the  influence 
of  the  civil  law,  established  the  rule  that  although  such  a  condition  in 
a  bequest  of  personalty  will  be  enforced  when  there  is  a  bequest  to 
a  third  person  in  case  of  breach,  Cleaver  v.  Spurling  (1729)  2  P.  Wms. 
526,  it  will  not  be  if  there  is  no  gift  over  and  prohahilia  cause  litigandi 
exists.  Powell  v.  Morgan  (1688)  2  Vern.  90.  The  courts  in  this  country 
treat  a  condition  against  contest  without  distinguishing  between  realty 
and  personalty,  and  .some  of  them  state  in  general  terms  that  the  condi- 
tion is  always  valid.  Thompson  v.  Gaut  (Tenn.  1884)  14  Lea  310; 
Bradford  v.  Bradford  (1869)  19  Oh.  St.  546.  The  better  view,  how- 
ever, would  seem  to  condemn  the  enforcement  of  the  condition  if  the 
contestant  proceeded  upon  probable  cause.  Re  Friend  (1904)  209  Pa. 
442;  68  L.  R.  A.  447;  see  Mallett  v.  Smith  (S.  C.  1853)  6  Rich.  Eq. 
12;  Jacl'son  v.  Westerfield  (N.  Y.  1881)  61  How.  Pr.  399.  Al- 
though the  great  desideratum  in  these  cases  is,  of  course,  to  dispose 
of  the  property  in  accordance  with  the  wishes  of  the  testator,  In  re 
Stewart's  Will  (1889)  5  N.  Y.  Supp.  32,  it  seems  unlikely  that  this 
result  will  be  achieved  by  the  indiscriminate  enforcement  of  a  condi- 
tion against  contest.  Schouler,  Wills  &  Adm.,  294.  It  is  far  more 
likely  that  the  desires  of  a  rational  testator  will  be  accomplished  by 
permitting  one  who  suspects  fraud  or  undue  influence  to  test  his 
rights  in  a  competent  court,  for  otherwise  wrongdoers  may  protect 
themselves  by  the  insertion  of  a  clause  against  contest  in  the  very 
instruments  which  they  have  wrongfully  brought  into  existence.  Be 
Friend  supra.  The  decision  of  the  principal  case,  therefore,  in  refusing 
to  hold  that  the  plaintiff  incurred  a  forfeiture  by  testing  the  validity 
of  a  will  which  he  had  probable  cause  to  believe  to  be  a  forgery,  is 
commendable. 

Wills — Devise  to  Corporation — Right  to  Question  Validity. — A  testa- 
tor attempted  to  devise  real  estate  to  a  corporation  unable  under  its 
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charter  to  hold  property  except  for  certain  purjwses.  Held,  the  heir 
might  attack  the  validity  of  the  provision.  Kennett  v.  Kidd  et  al.  (Kan. 
1912)  125  Pac.  36. 

Two  views  have  obtained  in  the  courts  of  this  country  as  to  who 
may  attack  a  devise  or  bequest  to  a  corporation  able  under  its  charter 
to  hold  only  a  limited  amount  of  property.  On  the  one  hand,  it  has 
been  held  that  a  limitation  upon  the  power  to  hold  does  not  prevent 
the  corporation  from  taking  property.  Congressional  etc.  Society  v. 
Everett  (Md.  1897)  36  Atl.  654;  Hanson  v.  The  Little  Sisters  of  the 
Poor  (1894)  79  Md.  434.  The  provision,  therefore,  is  not  absolutely 
void,  but  title  passes  to  the  corporation,  and  the  State  only  can  ques- 
tion its  right  to  retain  it.  Hayuard  v.  Davidson  (1872)  41  Ind.  212; 
Chambers  v.  City  of  St.  Louis  (1860)  29  Mo.  543.  This  construction 
is  probably  based  on  an  analogy  to  the  English  Statutes  of  Mortmain 
and  to  statutes  preventing  aliens  from  holding  land,  which  plainly 
contemplate  that  a  defeasible  title  may  pass,  good  as  to  all  but  the 
State.  Re  Estate  of  McGraw  (1888)  111  N.  Y.  66.  But  since  taking 
necessarily  includes  holding,  momentarily  at  least,  it  seems  probable 
that  the  intention  of  the  legislature  in  limiting  the  property  which  a 
corporation  may  hold  was  to  prevent  it  from  ever  acquiring  title  to 
more  than  the  limited  amount.  The  better  view,  therefore,  is  that  an 
heir  may  attack  the  right  of  a  corporation  to  accept  a  devise.  Re 
Estate  of  McGraw  supra;  Wood  v.  Hammond  (1890)  16  R.  I.  98.  More- 
over, this  rule  is  not  affected  by  those  cases  which  hold  that  only  the 
State  may  question  a  gift  or  sale  inter  vivos  to  a  corporation.  Smith  v. 
Sheeley  (1870)  79  U.  S.  358.  Although  a  grantor  who  has  executed  a 
conveyance  will  not  be  permitted  to  question  his  grant  on  the  ground 
that  the  grantee  was  unable  to  receive  title,  Whitney  v.  Barlow  (1875) 
63  N.  Y.,  62,  it  seems  entirely  consistent  with  this  rule  for  courts  to 
refuse  to  enforce  a  provision  in  a  will  which  attempts  to  confer  prop- 
erty on  a  corporation  incapable  under  its  charter  of  taking  it.  Re 
Estate  of  McGraw  supra;  Trustees  of  Davidson  College  v.  Chambers' 
Executors  (N.  C.  1857)  3  Jones  Eq.  253;  contra,  Jones  v.  Habersham 
(1882)  107  U.  S.  174. 
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The  Distinctions  and  Anomalies  Arising  Out  of  the  Equitable 
Doctrine  of  the  Legal  Estate.  By  K.  M.  P.  Willoughby,  LL.  D., 
Cambridge,  England:    The  University  Press.     1912.    pp.  xx,  113. 

This  book  was  prepared  as  a  thesis  for  the  degree  of  Doctor  of  Laws 
in  the  University  of  London,  and  comprises  a  brief  examination  of  the 
legal  relations  existing  between  the  equitable  claimant  to  property  and 
the  holder  of  the  legal  title.  A  very  large  part  of  the  thesis  is  devoted 
to  an  explanation  and  exaltation  of  the  English  doctrine  of  tacking 
incumbrances.  While  American  courts  have  never  followed  this  anoma- 
lous doctrine,  the  book  will  nevertheless  prove  interesting  to  American 
students  of  the  English  law  of  trusts,  on  account  of  its  exposition 
of  the  peculiar  application  and  limitations  of  this  doctrine.  There 
are  chapters  also  on  "the  differentiation"  of  the  legal  from  the  "equitable 
estate,"  on  "The  plea  of  bona  fide  purchaser"  and  on  "Possession  in 
personam."  The  book  is  extremely  interesting  as  a  collection  and  ar- 
rangement within  small  compass  of  the  important  English  decisions 
affecting  the  relations  between  the  equitable  claimant  and  the  holder 
of  a  legal  title.  That  it  has  thrown  any  new  light  upon  this  subject, 
or  that  following  in  the  path  of  modern  writers  upon  equity  it  has 
taken  any  steps  toward  rationalizing  it,  can  hardly  be  conceded. 

The  chancellors  who  developed  our  modem  equity  system  found  the 
English  common  law  system  already  highly  developed,  but  in  many 
respects  defective.  Equity  did  not,  as  is  sometimes  said,  set  up  a  con- 
flicting system  of  law  in  which  it  contested  the  existence  of  settled 
legal  rights.  Recognizing  those  rights,  it  insisted  that  the  holder  of 
them,  if  he  acquired  them  or  retained  them  unconscientiously,  or  if 
he  used  them  unconscientiously  when  acquired,  should  be  subjected 
to  the  decree  of  the  Chancellor  "in  personam,"  and  that  such  decree 
should  be  framed  in  such  manner  as  to  render  complete  justice  in  ac- 
cordance with  the  principles  of  equity.  This  is  practically  the  whole 
content  of  the  law  of  equity.  Thus  viewed,  its  system  is  simple  and 
intelligible.  It  was  not  to  be  expected  that  any  legal  system  could 
develop  during  the  15th  or  16th  centuries  without  becoming  en- 
crusted, to  some  extent  at  least,  with  the  formalism  and  archaisms 
of  the  period,  and  this  is  true  in  a  measure  of  our  equity  system. 
The  effect  of  this  tendency,  however,  is  more  apparent  than  real. 
We  find  this  tendency  in  the  phraseology  and  at  times  in  the  attitude 
of  the  chancellors  rather  than  in  the  vital  principles  of  the  equity 
system  as  it  actually  exists.  It  is  thus  not  only  entirely  capable  of 
being  rationalized,  but  it  invites  such  treatment  by  legal  scholars  and 
writers  more  than  any  other  branch  of  English  jurisprudence. 

The  writer  of  this  thesis  has  apparently  been  little  influenced  by 
these  considerations.  A  reader  unfamiliar  with  this  subject  would 
find  it  difficult  to  understand  that  the  author  was  writing  of  the 
principles  of  a  system  of  justice.  His  method  of  treatment  is  scholastic, 
not  to  say  mediaeval.  He  sees  in  the  equitable  treatment  of  the  legal 
estate  the  mysterious  working  of  a  system  of  legal  mechanics,  which, 
without  rhyme  or  reason,  produces  certain  legal  results  as  blindly  and 
inexorably    as    the   workings    of   natural    law.      The   following   is    an 
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example  typical  of  imuiy  others:  the  author,  in  speaking  of  the 
doctrine  of  tacking,  says:  "The  theoretical  position  seems  to  be  that 
the  equity  advanced  to  interfere  with  the  legal  estate  is  met  and 
neutralized  by  the  plea  of  hona  fide  purchaser;  the  impact  has  been 
taken  by  the  shield  and  its  momentum  is  gone.  The  game  of  chess 
will  supply  another  illustration.  The  defendant's  king,  the  legal  estate, 
is  checked,  that  is,  has  become  subject  to  the  jurisdiction  of  the  court, 
when  he  is  threatened  by  the  plaintiff's  piece,  an  equity  which  will 
give  that  jurisdiction.  But  if  the  defendant  should  play  skillfully  he 
will  have  ready  to  guard  his  king  another  piece — another  interest  in 
the  same  property,  purchased  for  valuable  consideration  without  notice. 
As  equity  will  not  disarm  him  of  his  shield,  this  other  piece  is 
effective,  and  the  king,  the  legal  estate,  is  left  free.  The  equities 
are  equal  in  this  sense,  that  one  has  been  effective  to  neutralize 
the  other."  Such  treatment  cannot  be  an  aid  to  the  simplification 
or  the  rationalizing  of  a  legal  system.  One  turns  from  it  to  the 
admirable  clearness  and  sim})licity  of  such  expositions  of  the  law  of 
equity,  as  for  example,  Maitland's  Lectures  on  Equity,  or  Professor 
Ames'  numerous  'writings  on  this  subject,  with  the  wish  that  the 
author  might  have  founded  his  investigation  on  the  rational  basis 
established  by  that  school  of  legal  thought. 

The  tendency  of  the  author  also  to  find  evidences  of  an  extension  of 
his  favorite  doctrine,  as  for  example,  his  chapter  on  tacking  absolute 
estates,  will  not  commend  itself  to  American  lawj'ers,  nor  indeed  will 
it  find  support  in  the  expressed  attitude  of  English  judges.  His  treat- 
ment, for  example,  of  Bailey  v.  Barnes  (1894)  1  Ch.  25,  as  "the 
modern  instance  supporting  the  application  of  the  doctrine  of  tacking 
otherwise  than  as  between  incumbrances"  seems  not  to  be  justified 
by  the  actual  decision.  In  that  case,  the  defendant,  who  had  purchased 
an  equity  of  redemption  without  notice  of  the  plaintiff's  equity,  and 
had  thereafter  upon  learning  of  the  plaintiff's  claim  bought  from  the 
mortgagee,  also  an  innocent  purchaser,  selling  under  his  power  of  sale 
in  the  mortgage  (pursuant  to  the  Conveyancing  Act  of  1821,  Section 
21),  was  held  to  be  entitled  to  the  property  free  of  prior  equities.  It 
is  familiar  learning  that  a  purchaser  with  notice  from  one  who  has 
purchased  without  notice,  acquires  all  the  rights  of  the  latter;  that 
a  mortgagee  who  is  an  innocent  purchaser,  cuts  off  all  prior  equities 
by  a  valid  exercise  of  his  power  of  sale.  If  these  principles  were  not 
sufficient  to  dispose  of  the  case  without  referring  it  to  the  question- 
able doctrine  of  tacking,  resort  might  be  had  to  the  argument  that  the 
case  was  correctly  decided  upon  the  simple  ground  that  the  defendant 
was  the  innocent  purchaser  of  an  equity  of  redemption  and  was 
entitled  to  retain  his  interest  against  the  claim  of  the  plaintiff  since 
he  had  acquired  his  interest  without  any  inequitable  conduct,  and  there 
was  consequently  no  principle  upon  which  equity  could  disturb  the 
right  which  he  had  acquired. 

The  chapter  on  "Possession  in  personam"  is  interesting  and  im- 
portant in  that  it  points  out  in  a  scientific  way  the  nature  of  the 
jurisdiction  which  the  court  of  equity  exercises  in  placing  the  equitable 
claimant  in  the  possession  of  property. 

Viewed  as  a  whole,  this  book  will  excite  both  the  interest  and 
regrets  of  students  of  equity.  It  is  an  excellent  collection  of  the 
examples  of  the  archaic  in  phraseology  and  reasoning  of  the  English 
courts  of  equity,  which  with  an  occasional  exception,  as  in  the  anoma- 
lous  doctrine  of  tacking,  has  produced  little  effect  upon  the  actual 
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development  of  equity.  The  time  has  now  come,  however,  in  the 
scholarly  treatment  of  this  subject,  to  justify  the  results  actually 
reached  by  substituting  the  better  reasoning  for  the  poorer. 

Harlan  F.  Stone. 

A  COMPARATIVK  StUDY  OF  THE  LaW  OF  CORPORATIONS  WITH  PAR- 
TICULAR KeFKRENCE  to  THE  PROTECTION  OF  CREDITORS  AND  SHAREHOLDERS. 

By  Arthur  K.  Kuhn.  New  York;  Longmans,  Green  &  Co.  Columbia 
University  Studies  in  History,  Economics  and  Public  Law,  Vol.  xlix. 
No.  2.    1912.    pp.  173. 

This  somewhat  brief  but  distinctly  valuable  production  was  in- 
tended, says  the  author  in  his  modest  preface,  "as  an  humble  con- 
tribution to  the  work  of  legislative  research  now  being  conducted  at 
Columbia  University  under  the  auspices  of  the  Legislative  Drafting 
Association."  It  admirably  serves  its  purpose  and  affords  an  excellent, 
albeit  too  fleeting,  insight  into  the  vast  treasures  of  an  almost  un- 
charted region, — "Comparative  Company  Law" — we  may  term  it,  for 
want  of  any  better  recognized  terminology. 

First  are  considered  the  divers  group  forms  and  corporate  types 
in  ancient  times  and  during  the  Middle  Ages.  Next  follows  a  rea- 
sonably adequate  sketch  of  the  genesis  and  the  development  of  the 
private  corporation  for  pecuniary  profit,  viewed  as  a  type  of  business 
organization,  in  England  and  the  New  World.  Then,  the  protection 
afforded  to  creditors  and  shareholders  in  regard  to  (1)  the  organiza- 
tion, (2)  the  operation,  and  (3)  the  dissolution  of  companies  are  con- 
secutively considered.  In  each  branch  of  the  subject,  the  work  first 
considers  the  existent  situation  as  it  is  revealed  in  five  typical  countries 
of  Continental  Europe,  namely,  France.  Germany,  Italy,  Spain  and 
Switzerland;  thereupon  follows  a  discussion  of  legislation  and  reforms 
upon  each  particular  subject  in  Great  Britain  and  in  this  country. 
To  cover  comprehensively  such  a  truly  vast  field  would  require  many 
volumes.  Nevertheless,  in  a  work  of  very  small  compass,  the  author 
has  succeeded  in  presenting  in  a  quite  satisfactory  manner  the  leading 
points  of  interest,  and,  fearlessly  indicating  his  approval  or  disapproval, 
has  criticized  and  commented  upon  them — often  at  some  length.  The 
heterogeneous  nature  of  our  state  statutes  and  the  want  of  uniform 
or  federal  legislation  make  this  comparative  study  not  only  enlighten- 
ing but  also  extremely  profitable. 

The  author  spends  little  time  in  vain  theorizing  whether  the 
"entity"  involved  in  the  corporate  concept  has  a  real  existence  or 
whether  it  exists  only  by  virtue  of  dogmatic  fiction,  whether  or  not 
the  corporation  can  have  a  real  "collective  will,"  whether  or  not  Gierke 
and  the  late  lamented  Maitland  erred  in  their  analysis  of  the  nature  of 
a  corporation.  In  a  monograph  of  this  kind  these  are  problems  which 
properly  are  left  to  one  side.  And,  after  all  cui  bono?  Whether  one 
theory  or  another  is  adopted,  the  practical  results  are  identical.  As 
shrewdly  remarked  by  Mr.  Gray  in  his  splendid  sketch,  "The  Nature 
and  Sources  of  the  Law"  (pp.  53-4)  :  "In  short,  whether  the  corpora- 
tion is  a  fictitious  entity,  or  whether  it  is  a  real  entity  with  no  real  will, 
or  whether,  according  to  Gierke's  theory,  it  is  a  real  entity  with  a  real 
will,  seems  to  be  a  matter  of  no  practical  importance  or  interest."  To 
which,  we  can  but  add  our  fervent  Amen!  Why  quibble?  Why  mis- 
direct the  attention  of  the  neophyte? 
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Is  it  not  more  profitable  to  consider  the  protection  afforded  to 
the  public  in  Germany  against  the  flotation  of  watered  stock,  the 
criminal  penalties  provided  in  the  new  German  Commercial  Code  for 
offenses  committed  by  promotion  and  organizers,  and  the  unparalleled 
eflSciency  of  the  English  Companies  Act  of  1908  as  far  as  it  relates 
to  the  dissolution  of  corporations?  The  author  has  performed  a  true 
service  to  corporate  jurisprudence,  for  even  the  lawyer  of  myopic 
vision  must  concede  that  a  knowledge  of  the  practical  workings  of 
English  and  Continental  reforms  cannot  but  prove  of  inestimable 
value  to  those  working  along  similar  lines  in  this  country.  It  is  to 
the  discredit  of  our  bench  and  bar — and  last  but  assuredly  not  least — 
our  law  schools — that  so  slight  attention  is  paid  to  such  comparative 
study  of  private  law.  In  the  field  of  constitutional  law,  of  so-called 
public  law,  similar  blindness  docs  not  prevail.  In  criminal  law  and 
procedure,  there  has  been  lately  a  great  awakening,  almost  a  rena- 
scence; its  most  conspicuous  feature,  perhaps,  is  the  willingness  "to 
look  abroad"  and  to  shake  off  our  foolish  American  legal  self- 
sufficiency.  In  other  fields,  for  the  most  part,  a  spirit  of  prejudiced 
provincialism  still  rules.  The  dawn,  however,  is  at  hand.  The  author's 
study  is  a  step  in  the  right  direction.  A  diflBcult  task,  you  say?  Very 
true,  but  not  an  impossible  one:  forti  et  fideli  nihil  difficile. 

I.  Maurice  Wormser. 

Four  Ph.-vses  of  Americax  Development.  By  John  Bassett 
Moore.    Baltimore:    The  Johns  Hopkins  Press.     1912.     pp.  218. 

The  four  phases  are  Federalism,  Democracy,  Imperialism  and  Ex- 
pansion. These  topics  do  not  strictly  confine  the  treatment  which  is 
a  study  of  lines  of  institutional  development  that  from  its  legal 
precision  will  be  particularly  valuable  to  lawyers  and  students  of 
jurisprudence. 

Professor  Moore  points  out  that  the  treaty  of  peace  by  which 
our  national  independence  was  recognized  involved  the  development 
of  national  authority  inasmuch  as  it  provided  "that  creditors  on  either 
side  shall  meet  with  no  lawful  impediment  to  the  recovery  of  the  full 
value,  in  sterling  money,  of  all  bona  fide  debts  contracted."  He  re- 
marks that  ''  by  this  Article  power  was  assumed  not  only  to  annul  the 
legislation  of  the  States  on  the  particular  subject  but  to  annul  it 
retroactively."  This  contemplated  a  subordination  of  state  authority 
to  national  authority  which  it  took  the  adoption  of  the  constitution 
to  make  effective.  The  national  tendency  resulted  from  the  stress  of 
circumstances  and  the  same  causative  influence  is  still  vigorously 
operative. 

In  describing  the  legal  aspects  of  the  democratic  movement  Pro- 
fessor Moore  remarks  that  although  that  movement  in  this  coimtry 
has  been  intensely  individualistic  it  is  not  necessarily  so,  but  may 
be  highly  socialistic.  "Socialism  begins  when  human  wants  cannot  be 
gratified  without  trenching  upon  the  position  of  those  who  have  been 
forehanded  in  gaining  control  of  the  country's  material  resources."^ 
In  this  concise  statement  the  cause  of  current  inclination  toward  state 
socialism  is  exposed.  In  pursuing  the  implications  of  this  theme 
Professor  Moore  enters  into  a  most  interesting  and  instructive  dis- 
cussion of  the  point  whether  the  federal  courts  have  a  common-law 
jurisdiction.  The  array  of  acts  which  he  gives  form  an  important 
contribution  to  legal  literature. 
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The  chapter  on  Imperialism  is  also  replete  with  striking  data  as  to 
the  scope  of  public  authority.  The  author  shows  that  in  both 
domestic  and  foreign  affairs  there  has  been  a  strong  tendency  since 
1860  towards  the  exercise  of  Imperial  powers  and  that  this  tendency 
is  still  on  the  increase.  The  succeeding  chapter  on  Expansion  is 
virtually  a  continuation  of  the  argument  of  the  preceding  chapter. 
He  contrasts  the  facts  of  record  showing  steady  acquisition  of  territory 
with  the  customary  pretences  that  the  American  people  are  free  from 
territorial  ambitions  and  are  of  a  peace-loving  disposition.  The 
truth  is  that  since  the  battle  of  Waterloo  the  United  States  has 
spent  more  years  in  war  than  Prussia  by  two  to  one.  Professor  Moore 
makes  a  timely  remark  when  he  says  it  is  an  error  to  suppose  that 
the  maintenance  of  large  standing  armies  incites  a  militant  spirit. 
On  the  contrary  the  system  works  powerfully  against  aggression. 

These  comments  touch  only  upon  some  points  of  this  compact  but 
valuable  treatise,  the  usefulness  of  which  is  increased  by  a  full  index. 

Henry  Jones  Ford. 

Guide  to  the  Law  and  Legal  Literati  re  of  Germany.  By  Edwin 
M.  Borchard,  Law  Librarian  (Library  of  Congress).  Washington: 
Government  Printing  Office.    1912.    pp.  226. 

Tentative  Headings  and  Cross-References  for  a  Subject  Cata- 
logue OF  American  and  English  Law.  Prepared  under  the  direction 
of  Edwin  M.  Borchard,  Law  Librarian  (Library  of  Congress),  by 
RoscoE  H.  Hupi'ER.  Washington:  Government  Printing  Office. 
1911.    pp.  150. 

To  everj'  lawj-er  who  may  have  occasion,  for  any  purpose,  to  ascer- 
tain the  existing  rules  of  German  law,  public  or  private,  on  any  sub- 
ject; to  every  student  who  wishes  to  investigate  any  part  of  the  German 
law,  or  to  inquire  into  its  history,  or  to  familiarize  himself  with  Ger- 
man ideas  regarding  the  fundamental  principles  of  law,  the  classifica- 
tion of  legal  relations,  or  the  problems  of  legal  education — to  all  such 
persons  Mr.  Borchard  has  rendered  a  great  service.  He  has  made  it 
possible  for  them  to  ascertain,  with  a  minimum  expenditure  of  time 
and  effort,  where  they  can  most  readily  obtain  the  information  they 
desire.  He  gives  his  readers  not  mere  lists  of  books,  but  a  series  of 
brief  notes  on  the  scope,  the  character  and  the  special  value  of  the 
best  books.  He  gives  them  also  a  useful  glossary  of  German  legal 
terms;  and  his  book  is  carefully  indexed. 

For  the  task  he  has  imdertaken  the  author  has  unusual  qualifica- 
tions. While  a  student  at  Coliunbia,  he  not  only  pursued  the  regular 
law  course  but  devoted  special  attention  to  the  study  of  Roman  and 
modern  civil  law.  As  law  librarian  in  the  Library  of  Congress,  he 
has  been  charged,  for  several  years,  with  the  development  of  a  work- 
ing library  of  foreign  law.  In  building  up  this  library  he  has  not 
relied  on  catalogues,  but  has  traveled,  as  his  notes  show,  through  the 
books  themselves.  What  is  more  important,  he  has  traveled  through 
European  ministries  of  justice,  professors'  studies  and  the  offices  of 
practicing  lawyers,  in  order  to  learn  from  the  best  authorities  what  are 
regarded  as  the  best  books.  Of  these  investigations  the  present  Guide 
is  a  by-product.  Given  the  ability  and  the  capacity  of  sustained  labor 
which  the  author  possesses,  such  a  method  was  sure  to  produce  good 
results.  The  results  are,  in  fact,  so  good  that  those  who  use  this  Guide 
will  be  moved  to  inquire  when  the  author  will  give  us  similar  guides 
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to  the  law  and  legal  literature  of  other  civil-law  countries.  They  will 
also  be  moved  to  ask  when  lie  or  someone  else  will  do  the  same  sort  of 
work  for  English-speaking  countries. 

The  ground  that  ^Vt.  Borohard  has  covered  is  so  extensive,  and 
he  has  covered  it  on  the  whole  so  well,  that  it  seems  invidious  to  criti- 
cize any  details.  His  estimate  of  single  works,  though  usually  just, 
errs  often  on  the  side  of  kindness;  and  in  some  instances,  in  the 
reviewer's  judgment,  he  has  stretched  his  mantle  of  charity  over  sinners. 
In  the  parts  of  the  book  which  the  reviewer  has  read  most  carefully 
he  has  found  few  questionable  statements;  but  he  is  unable  to  agree 
with  the  author's  assertion,  on  page  153,  that  "the  Romans  made  no 
great  distinction  between  civil  and  criminal  law";  and  in  his  opinion 
the  statement,  on  page  15,  that  ''the  decisions  of  courts  in  Germany 
are  not  binding  precedents,  even  on  inferior  courts,"  needs  qualifica- 
tion. The  statement,  as  Dernburg  long  ago  pointed  out,  is  not  quite 
true  even  as  regards  single  decisions;  and  it  is  not  true  at  all,  accord- 
ing to  the  more  modem  and  better  German  opinion,  as  regards  tlie 
steady  current  of  decisions,  the  Gerichtsgehrauch. 

The  scheme  for  a  Subject  Catalogue  of  American  and  English  Law, 
which  Mr.  Hupper  has  prepared  under  Mr.  Borchard's  direction,  will 
be  of  value  to  all  law  librarians  and  consequently  of  advantage  to  all 
who  use  law  libraries.  A  foreign  jurist,  noting  the  purely  alphabetical 
arrangement  of  legal  topics,  would  turn  at  once  to  Mr.  Borchard's 
"Prefatory  Xote,"  in  order  to  ascertain  why  a  method  so  archaic  and 
so  unscientific  was  still  employed,  and  he  would  remain  unenlightened. 
The  explanation,  of  course,  is  that  there  is  no  logical  system  of  arrange- 
ment that  commands  general  recognition.  This  fact,  of  course,  justi- 
fies Mr.  Hupper 's  adherence  to  the  alphabetical  plan.  Equally  of 
course,  it  is  unnecessary  to  explain  to  English  and  American  lawyers 
why  this  arrangement  is  employed.  Most  of  them  are  not  aware  that 
any  other  arrangement  is  conceivable. 

Munroe  Smith. 
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